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Bill C-259 


BILL C-3 
INVESTMENT COMPANIES ACT 


Banking, Trade and Commerce Standing Senate Committee 
Revision, Bill S-17 6:5, 6:10 


Bill C-3 
Amendments 


Clause 2 
(1) (b) — “Business of investment” 7:6, 7:15, 11:8-9 
(2) — Presumption 11:9 
(3) (a) — Companies deemed not to be investment 
companies 7:7-8, 11:9-10 
(3) (b) — Companies deemed not to be investment 
companies 11:10-11 
(3) (d) — Companies deemed not to be investment 
companies 11:11-16, 11:22 
(4) — Companies deemed not to be investment com- 
panies 7:7-8, 7:10, 7: 13-14, 11:7-8 
(5) — When corporation a subsidiary 7:9-10, 7:13-14, 
11:8 
Clause 6(6) — New Subclause 11: 16-17 
Clause 9(5) — Order of exemption 10:6-9, 11:17-19 
Clause 15 — Sale of undertaking 6:16-20, 8:6, 11:19-20 
Clause 16 — Loans to Sales Finance Companies 6:14-16, 
11:20-21 
Clause 32 — Regulations 6:23, 11:21-22 


Discussion 


Clause 2 — Interpretation 6:6, 6:22, 7:6, 10:11 

Clause 3 — Application 6:6-10, 6:21-22, 7:10-11, 7:15-16, 
NOZ6-75 10313) UOT TS, 1ITE9 

Clause 5 — Statements and Information 6:22, 10:9-10, 10:13 

Clause 9 — Prohibited Loans and Investments 6:20-22, 
TOz5-6, LOPLI, 1021Ss 11: 22-23 

Clause 10 — Limitations on Transfers of Shares 6:11-13 

Clause 18 — Certificates of Registry 7:16, 10:14-15, 11:23 

Clause 20 — Prohibition on borrowing 7:16 

Clause 23 — Remedial Powers 6:22 

Clause 27 — Publication and Report 6:22 


Clause 28 — Financial Provisions 6:23 
Clause 29 — Financial Provisions 6:15, 6:23 
Clause 30 — Financial Provisions 6:15, 6:23 
Clause 31 — Financial Provisions 6:15, 6:23 
Clause 37 — Offenses and Penalties 6:23 
Purpose 6:5-6, 7:6-7, 7:12, 7:15 
Reported to the Senate with amendments 11:5-6 


CDIC 
See 
Canada Deposit Insurance Corporation 


CRF 
See 
Consolidated Revenue Fund 


Canada Corporations Act 
Responsibility to file provision 6:8 


Canada Deposit Insurance Corporation 
Assets, claims 6:14-15 
Loans to sales finance companies 6:14-16, 11:20-21 


Canadian Institute of Chartered Accountants 
Submission 11:16 


Canadian Institute of Public Real Estate Companies 
Brief 7:14-17 


Cemp Investments Limited 
Brief presentation, comments 10:10-17 
Organization, activities 10:10, 11:11 


Consolidated Revenue Fund 
Loan funding 6:15 


Federal Court Act 
Effect on Bill C-3 6:22 


Federated Council of Sales Finance Companies 
Brief statement, comments 10:5-10 


Gregorovich, J.B., Chairman, Legal and Legislative Committee, 
Federated Council of Sales Finance Companies 
Brief presentation, comments 10:5-10 


Hopkins, E.R., Law Clerk and Parliamentary Counsel 
Legal technicalities 6:15, 6:16, 6:19, 6:22 


Humphrys, R., 
Insurance 
Statement 6:5 


Superintendent of Insurance, Department of 


Investment companies 
Bank loans 10:16, 11:11-15 
Definitions 
“Business of investment” 7:6 
“Investment company” 7:6 
Investment regulation 11:23 
Legislation 
Administrative financing 6:22-23 
Application 
Conditional exemption 6:8-9 
Judicial review 10:14-15, 11:19 
Manufacturing industrial companies 7:5-14 
Ministerial discretion 6:6-7, 6:11, 6:21, 
10:14-15, 11:18-19 
Qualification 6:6-10, 7:6-18, 8:5-6, 10:5-17 
Real estate companies 7:14-18 
Statutory exemption 10:11, 11:10-11, 11:13, 11:22 
Background 6:5 
Changes, Bill S-17 and Bill C-3 6:5-7, 6:10, 6:22-23 
Loans and investments 6:20-22, 10:5-13, 11:17-19, 11:22-23 
Reporting, supervision 6:5 


TA Deeel. O29; 


John Labatt Limited 
Brief 7:5-8, 10:12-13, 11:7-8 
Organization, subsidiaries 7:5-6, 7:8-9 
Qualification under legislation 7:7 


Kitts, D.C., Corporate Counsel; Assistant Secretary, John Labatt 
Limited 
Brief presentation 7:5-8 


Manufacturing industrial companies 
Investment companies’ legislation, application 7:6-14, 8:5-6 


Molson Industries Limited 
Memorandum 8:5-6, 10:13, 11:7-8 


Real estate companies 
Financing 10:12 
Investment companies’ legislation, application 7:14-18 


Sales finance companies 
Dealership financing 10:5-10, 11:17-18 
Loans 6:14-16, 141:20-21 
Non-resident ownership 6:10-14, 6:16-20, 8:6 


Superintendent of Insurance, Office 
Authority 6:5, 7:6 


Wright, M.W., Q.C., Counsel, Canadian Institute of Public Real 
Estate Companies 
Brief presentation 7:14-17 
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BILL C-174 
TAX REVIEW BOARD ACT 


Bill C-174 
Discussion 
Clause 4(2) — Qualifications 5:17-18 
Clause 9(1) — No special form of appeal 5:19, 5:21-22 
Clause 11(1) — Rules 5:22 
Clause 18 
(3) — Members of the Tax Appeal Board 5:20 
(4) — Members of the Tax Appeal Board 5:22-23 
Clause 21(3) — Reserved decisions 5:20-21 
Purpose 5:17, 5:21 
Reported to the Senate without amendment 5:6 


Canada Pension Appeal Board 
Jurisdiction 5:20 


Canada Pension Plan Act 
Appeal procedure 5:20-22 


Carter Commission 
See 
Royal Commission on Taxation 


Estate Tax Act 
Appeal procedure 5:20-22 


Income Tax Act 
Appeal procedure 5:20-22 


Judges Act 
Pension provision 5:24 


Royal Commission on Taxation 
Tax court recommendation 5:17 


Tax Appeal Board 
Back-log 5: 20-21 
Composition, situation 5:18, 5:22-23 
Pension 5:23-24 
Tenure 5:17 


Tax Review Board 
Appeal 
Cost payment provision 5:17-18 
Procedure 5:18-20 
Rehearing 5:21 
Work-load 5:23 
Chairman, salary 5:18 
Compe sition 5:17-18 
Jurisdiction 5:19 
Pension 5:17, 5:23-24 
Qualification 5:17 
Responsibility 5:17 
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BILL C-175 


CANADA GRAIN ACT 


Agriculture Department 
Summary information related to grain handling in Canada 
5:25-26, 5:37-38 


Bill C-175 
Discussion 
Clause 41 — Charges where licensee unable to deliver grain 
3:32 
Clause 74 — Investigations and Arbitration 5:32 
Clause 97 — Regulations and Orders 5:32 
Clauses 107-109 — Consequential Amendments 5:32 
Purpose 5:24-25, 5:31 
Reported to the Senate without amendment 5:6 


Board of Grain Commissioners 
See 
Canadian Grain Commission 


Canada Shipping Act 
Grain standards 5:27-28 


Canadian Grain Commission 
Functions 5:28, 5:38 
Jurisdiction 5:25 
Operating costs 5:38 


Canadian Wheat Board 
Delivery Permit Book 5:26, 5:37 
Jurisdiction, functions 5:25, 5:28, 5:31, 5:37 
Transport co-ordinator 5:26 


Destructive Insect Pest Act 
Grain quality standards 5:27 


Grain 
Appeal provisions 5:25, 5:32 
Elevators 5:26, 5:37 
Foreign matter in shipments 5:26, 5:28 
Insect infestation 5:26-28 
Inspection 5:26, 5:37-38 
Moisture control 5:30 
Protein content 5:25, 5:28-31 
Sales 5:30 
Stabilization program 5:32 
Standards of quality 5:25-28, 5:37 
Mransportation,o1. 20, dcoaoro Olav oe 33, 0207 


LIFT, Inventory Reduction Program 
Implementation, remarks 5:31-32 


Olson, Hon. H.A., Minister of Agriculture 
Statement 5:24-25 
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Prairie Farm Assistance Act 
Amendment 5:32 


United Kingdom 
Grain purchases 5:30 


United States 
Protein content bonus 5:29 


Wheat Board Act 
Amendment 5:32 


BILL C-176 


FARM PRODUCTS MARKETING AGENCIES ACT 


Banking, Trade and Commerce Standing Senate Committee 
Procedure, provision for representations 53:15-18, 54:7-8 


Beef cattle industry 
Gracey, C.A., Manager, 
comments 54:16-21 
Marketing legislation, exemption 54:1 8-19 


Canadian Cattlemen’s Association, 


Bill C-176 
Amendments made by House 53:6, 53:10, 53:15, 54:8, 54:10, 
54:17-18, 54:23-24, 54:28, 54:55 
Amendments proposed 
Clause 2(c)(ii) — “Farm product” 54:17, 54:42 
Clause 3() Council established 54:9, 54:45-46 
Clause 26(g) Agency may make by-laws 
§4:14-15, 54:52 
Clause 38(2) — Offence by agent or by employee 54:53-54 
Clause 39 Winding up of an agency 53:8-9, 54:55 
Background, legislative history 54:23-24 
Discussion 
Clause 2 
(c) “Farm product” 
54:36, 54:39-43, 54:50 
(d) — “Marketing” 54:44 
(e) — ‘Marketing plan” 53:8, 54:36-37, 54:44-45, 54:50 
(g) — “Regulated product” 54:45 
Clause 5 — 54:47 
Clause 7 — Powers 
54:4748, 54:53-54 
Clause 8 — Public hearings 54:44, 54:48 
Clause 11 — Organization 54:48 
Clause 12 — By-laws 54:48 
Clause 17(2) — Plebiscites 
§4:49-50 
Clause 18 
(1) — Contents of proclamation 54:50 
(3) — Limitation 53:6, 53:15, 54:11, 54:18-20, 54:50 
Clause 19(1) — Appointment 54:8-9, 54:50-51 
Clause 23 — Powers 54:37-38, 54:51 


53:13-14, 


§3:6-8, 53:10-11, 54:17-18, 


of Council 54:8-9, 54:36, 54:44, 


53:6-7, 54:17-18, 54:40-43, 
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Clause 24 — Objects and powers 54:10-12, 54:28, 54:45, 
54:51-52 
Clause 29(1) — Payment by Minister of Finance 54:52-53 
Clause 30 — Audit 54:53 
Clause 32 — Federal-provincial agreements 53:9 
Purpose 53:5, 53:9, 54:12 
Reported to Senate without amendment 54:6 


Brechin, Mrs. Maryon, National President, Consumers’ Association 
of Canada 
Telegram to Hon. Sen. J.J. Connolly, Acting Chairman, Standing 
Senate Committee on Banking, Trade and Commerce (4 Jan. 
1972) 54:7, 54:38 


British North America Act 
Application, interprovincial trade 53:9 


Broiler industry 
Situation, quota system 54:27-28 


CAC 
See 
Consumers’ Association of Canada 


CFA 
See 
Canadian Federation of Agriculture 


Canadian Cattlemen’s Association 
Appearance, discussion 54:16-21 
Marketing legislation, attitude 54: 16-17, 54:19-20 
Organization, membership 54:16, 54:19 


Canadian Federation of Agriculture 
Appearance, discussion 54:32-38 
Marketing legislation, support 54:35-36 
Membership, organization 54:35-36 


Cohoe, Fred, Woodstock (Ont.) 
Telegram to Hon. Sen. J.J. Connolly, 
Acting Chairman, Standing Senate Committee on Banking, 
Trade and Commerce (6 Jan. 1972) 54:7 


Connolly, Sen. J.J., Acting Chairman, Standing Senate Committee 
on Banking, Trade and Commerce 
Statement 54:7-8 


Consumer 
Marketing legislation, attitude 54:29, 54:51 
Representation, participation 54:7, 54:15-16, 54:23, 54:32-33, 
54:38, 54:45+46, 54:57-59 


Consumers’ Association of Canada 
Letters, submission 54:38, 54:57-59 
Objectives 54:57-58 


du Plessis, R.L., Acting Parliamentary Counsel; Legislation Section, 
Department of Justice 

Clauses 2(c)(ii) and 17(1), interaction 54:42 

Marketing legislation, appeal provision 54:37 


Egg industry 
Feed company control 54:11-12, 54:25-26, 54:30 
Hudson, J., Lyn (Ont.), comments 54:22-31 
Quota system application 54:11-12, 54:23-28 
Royal Commission on Egg Marketing (Ont.) 54:25-26, 54:30-31 
Situation, legislative needs 53:12-13, 54:24 
United States, imports, exports 54:30 


Farm product 
Definition 53:6-7, 54:39, 54:50 


Farmers 
Collective bargaining mechanism, position 54:13-14, 54:23 
Marketing legislation, dissatisfaction 54:24 


Federal-provincial meeting of Agriculture Ministers 
Communiqué (23 Nov. 1971) 53:6, 53:9-10 


Fox, Jonathan, President, Canadian Cattlemen’s Association 
Press release (4 Jan. 1972) 54:18-19 


General Farm Organization (GFO) 
Operation 54:22 


Gracey, C.A., Manager, Canadian Cattlemen’s Association 
Statement 54:16-17 


Hart, Don, Woodstock (Ont.) 
Telegram to Hon. Sen. J.J. Connolly, 
Acting Chairman, Standing Senate Committee on Banking, 
Trade and Commerce (6 Jan. 1972) 54:7 


Kaufmann, Vern, Woodstock (Ont.) 
Telegram to Hon. Sen. J.J. Connolly, 
Acting Chairman, Standing Senate Committee on Banking, 
Trade and Commerce (6 Jan. 1972) 54:7 


Kirk, David, Executive Secretary, Canadian Federation of Agricul- 
ture; Secretary, Canadian Egg Producers Council 
Statement 54:32 


Marketing 
Boards 
Function 54:33, 54:58 
Members, tenure 54:10, 54:33, 54:45 
Control 
Import controls 54:21, 54:23, 54:28-29, 54:34 
Quota system 54:11-12, 54:16, 54:21, 54:23-28, 54:31-32, 
54:51 
Supply management 54:18-21, 54:29-30, 54:35, 54:40 
Definition 54:44 
Dumping, government action 53:13 
Federal-provincial meeting of Agriculture 
Ministers, communiqué (23 Nov. 1971) 53:6, 53:9-10 
Governor in Council, regulation, power 53:5-8, 54:17, 54:39-40 
Legislation 
Appeal provision 54:7, 54:35-38, 54:44 
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Attitude 
Canadian Cattlemen’s Association 54:16-17 
Canadian Federation of Agriculture 54:35-36 
Consumer groups 54:29, 54:51 
Farmers 54:24 
Provinces 53:6, 53:10, 54:24, 54:55 
British North America Act, application 53:9 
Federal-provincial jurisdiction 53:5, 53:7-11, 54:12-14 
Potato industry, effect 54:34-35 
Provinces, jurisdiction 53:6-8, 53:11, 53:14, 54:28, 54:40, 
54:45 
Public hearings, discussions 53:11-12, 53:15, 54:23 
Urgency, time-table 53:6, 53:12-13, 53:15-18, 54:24, 54:29 
Pattern, market sharing 54:10-12, 54:50-52 
Plan 53:8, 53:11, 53:14, 54:28, 54:34, 54:41 
Program, administration 53:9-10 
Regional problems, balkanization 54:13-16, 54:20-21, 54:34 


Marketing agencies 
See 
National Marketing Agencies 


Marketing Council 
See 


National Farm Products Marketing Council 


National Farm Products Marketing Council 


Authority, responsibility 53:5, 53:8, 53:11, 53:13-14, 54:8-9, 


54:30, 54:36-37, 54:44, 54:47-48, 54:54-55, 54:59 
Establishment, organization 53:5, 54:47-48 
Members 
Appointment, tenure 54:9-10, 54:29, 54:33, 54:45-46 
Composition 53:13 
Consumer representation 54: 15-16, 54:32-33, 54:45-46 
Salary 54:47 


National Farmers’ Union 
Appearance, discussion 54: 8-16 
Operation 54:10 


National marketing agencies 
Advisory committees 
Appointment, tenure 54:15 
Composition 53:13-14, 54:14-15, 54:52 
Consumer representation 54:15-16 
Audit provision 54:53 
Collective bargaining mechanism with farmers 54:13-14, 54:23 
Dissolution 53: 8-9, 54:28, 54:55 
Establishment 53:5-8, 53:14-15, 54:41 
Government grants, loans 54:52-53 
Governor in Council, duties $3:5-8 
Members 
Appointment, tenure 54:8-10, 54:29, 54:33, 54:50-51 
Composition 53:13 
Consumer representation 54: 15-16, 54:32-33 
Plebiscite 53:7, 53:14, 54:17-18, 54:20-21, 
54:36, 54:40, 54:43, 54:49-50 
Powers 54:34, 54;37-38, 54:50-51 


3 S429) 


25321—24 


Olson, Hon. H.A., Minister of Agriculture 
Statement 53:5-6 


Ontario. Royal Commission on Egg Marketing 
Study 54:25-26, 54:30-31 


Potato industry 
Marketing legislation, effect 54:34-35, 54:50 


Poultry industry 
Situation, legislative needs 53:12-13, 53:16 


Prices 
Study, stabilization 53:10 


Producer 
Definition, vote qualification 53:11, 54:20-21, 54:43, 54:45 


Ross Commission 
See 
Ontario. Royal Commission on Egg 
Marketing 


Swine industry 
Control system 54:31 


Turkey industry 
Situation, feed company control 54:26 


United States 
Egg industry, imports, exports 54:30 
BILL C-177 
CANADA COOPERATIVE ASSOCIATIONS ACT 
Bill C-177 
Discussion, Clause $ 


Purpose 5:7-8 
Reported to the Senate without amendment 5:6 


Incorporation 5:8-10, 5:16 


Canada Corporations Act 
Cooperative incorporation 5:7-8, 5:10-11 


Cody International Institute (N.S.) 
Cooperative education 5:15 


Cooperative legislation 
Federal act, advantages 5:8, 5:10-12, 5:14 
History 5:10-11, 5:16 
Insurance companies 5:16 
Provincial acts, extra-provincial licences 5:11 
Taxation 5:9 


Co-Operative Union of Canada 
Membership 5:12 


8 Banking, Trade and Commerce 


Cooperatives 
Consumer 5:8-10 
Financing 
Problems 5:13 
Research 5:13-14 
Marketing 5: 8-9 
Role 5:14-15 


BILL C-179 


AN ACT RESPECTING THE BUFFALO AND FORT ERIE 
PUBLIC BRIDGE COMPANY 


Bill C-179 
Purpose 5:33-34 
Reported to the Senate without amendment 5:6 


Bridges, international 
Non-profit 5:35-36 
Toll 5:35 


Buffalo and Fort Erie Bridge 
Administration 5:34 
Cost 5:34 
Rehabilitation 5:33-34 
Toll rates 5:34, 5:36 
Widening 5:33-35 


New York State 
Legislation affecting Buffalo and Fort Erie Bridge 5:34 


Peace Bridge (Ont.) 
Situation 5:35-36 


BILL C-180 
CONSUMER PACKAGING AND LABELLING ACT 


Advertising 
Misleading statements 18:7 
Standardization 20:6 


Banking, Trade and Commerce Standing Senate Committee 
Procedure, hearings, report 17:9, 25:15 


Bankruptcy Act ; 
Provisions 24:11-13, 26:8 


Banting, E.T., Executive Vice-President, Canadian Food Processors 
Association 
Brief representation 18:19-20 


Bill C-180 
Amendments 
Clause 3(1) — Application 18:6-7, 18:23, 20:5-6, 20:12, 
21:13-14, 21:16-20, 24:5-9, 24:13-14, 26:7 


Clause 11 — Standardization of Containers 18:6, 18:12-15, 
18223, 2025-65 20al0-125 21 See 20 10-13 392 1: 22-26, 24: 
14-17, 26:7-8 

Amendments made by House, criticism 18:5-6, 18:17-18, 18:20, 
18:23, 20:5, 20:15 
Amendments proposed by Minister 

Clause 3(1) — Application 26:7 

Clause 11 — Standardization of Containers 26:7-8 
Discussion 

Clause 4 — Prohibition 21:6-7, 21:8-9, 21:18, 24:9 

Clause 7(2) — Interpretation 18:6-8, 18:10-12, 20:6, 21:11, 
24:18 

Clause 9 — Prohibitions 18:6-8, 18:10, 18:23, 21:18, 21:24 

Clause 10 — Labels 18:6, 18:18, 18:20-21, 20:6, 20:9, 
20:15-16, 20352 2167219 2018.21 26-28. 26215 

Clause 12 — Research and Studies 18:18, 18:20, 18:24-25, 
21:8-10, 24:18 

Clause 15 — Seizure and Detention 18:20, 20:6 

Clause 18 — Regulations 18:7, 20:6, 20:14, 21:19-20, 24:9, 
24:18-19, 26:12-14 

Clause 19 — Publication of Proposed Regulations 18:23, 
18:25, 20:7, 24:7, 24:14, 24:16, 26:14 

Clause 20 — Offence and punishment 20:6-7, 20:13-15, 
21:20-22, 24:10-14, 26:8-12 

Clause 21 — Offence and punishment 24:13-14 

Clause 22 — Offence and punishment 24:14 

Legislation 

Cost to consumer 1 8:20-21 

Duplication, split jurisdiction 18:5-7, 
20:16-17, 21:14-15, 21:18 

Statutory precedence 18:6-7, 20:5-6, 20:12-14, 21:13-20, 
24:5-7, 26:7, 26:13 

Purpose 20:5, 20:16, 21:15-16, 21:25, 24:5, 24:8-9 
Reported to the Senate with amendments 26:5 
Support 24:9-10 


18:20, 20:12-14, 


CAC 
See 
Consumers’ Association of Canada 


CMA 
See 
Canadian Manufacturers’ Association 


Canada Agricultural Products Standards Act 
Standardization provision 18:13, 18:15, 21:9, 21:12, 21:15 


Canadian Feed Manufacturers’ Association 
Brief presentation 20:16 


Canadian Food Processors Association 
Brief presentation 1 8:19-20 
Brief submitted to House Committee on Health, Welfare and 
Social Affairs 18:20 


Canadian Manufacturers’ Association 
Brief presentation 20:5-7 
Review board, recommendation 20:7 
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Combines Investigation Act 
Jurisdiction 18:5-8, 20:6, 20:9, 20:15, 21:5 


Consumers’ Association of Canada 
Brief submitted to House Committee on Health, Welfare and 
Social Affairs 21:5 


Containers 

Consumer confusion 20:10-12, 21:5-10, 21:22-26, 24:15-17 

Deceptive packaging, fraud 21:24-25 

Market demand, research 18:15, 21:8-9 

Packaging costs, equipment 18:13, 18:15-17, 18:19, 24:16 

Proliferation, sizes, shapes 18:12-16, 18:18-19, 20:10-11, 
21:5-10, 21:13, 21:22-26, 24:15-17 

Research 18:18 

Retail competition, pricing 18:14, 18:18-19 

Standardization, sizes, shapes 18:6, 18:12, 18:14-15, 20:5, 
20:10, 21:9-10, 24:15-17, 26:7-8 


Excise Tax Act 
Provisions 26:10 


Feeds Act 
Provisions 20:16-17 


Fertilizers Act 
Provisions 20:12-14, 21:14-17 


Fisheries Council of Canada 
Brief submitted 20:17, 21:18 


Food and Drugs Act 
Provisions 1 8: 8-9, 18:12, 20:12, 20:14, 21:13, 21:15, 24:18 


Friend, C.L., Executive Secretary, Canadian Feed Manufacturers’ 
Association 
Brief representation 20:16 


Great Britain 
Legislation, regulation 18:25 


Grocery Products Manufacturers of Canada 
Brief presentation 1 8:5-6, 18:7-8, 18:17-18 
Brief submitted to House Committee on Health, Welfare and 
Social Affairs 18:5, 18:8-9, 18:14-15 


Hazardous Products Act 
Inspection, powers 1 8:17 
Legal rights, provision 20:7, 20:15 
Regulatory powers, precedent 18:7 


Hemens, H.J., Q.C., Canadian Manufacturers’ Association 
Brief representation 20:5-7 


Hopkins, E.R., Law Clerk and Parliamentary Counsel 
Contradiction in legislation 18:7 


Income Tax Act 
Prosecution provision 20:7, 20:13, 21:21, 24:10-11, 24:13, 
26:8, 26:10 


Inspectors 
Powers, role 18:6, 18:17, 18:20, 18:22, 20:6, 21:5 


Jones, Mrs. J.M., President, Consumers’ Association of Canada 


Statement 21:5 


Labelling 
Bilingual 18:9, 24:18-19 
Changes, cost factor 18:22-23 
Criminal law, application 20: 8-9 
Date marking, “age” 18:18, 18:20-21, 20:15-16, 21:26-27 
Misleading statements, regulation 18:5-9 
Processes 21:27 
Product definition 20:16 
Regulation 18:6, 18:18, 18:20-21, 20:6 
Research 18:18 
Symbols, pictures, use 18:10-12, 20:6, 21:11, 24:18 
US regulation 18:8 


Lindley, J.M., Director, Grocery Products Manufacturers of Canada 
Brief representation 1 8:16-17 


McKichan, A.J., President, Retail Council of Canada 
Brief representation 20:14-15 


Metric system 
Use 18:18 


Motor Vehicle Safety Act 
Provisions 24:7-8 


Offences 
Criminal law, use 20:6-10 
Products, seizure and detention 18:6, 18:17, 
20:6-7, 21:5 
Prosecution 18:17, 20:14-15, 21:20-22, 24:10-14, 26:8-12 
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Packaging Association of Canada 
Brief presentation 18: 23-24 


Pricing 
Display, price marking 24:17-18 
Jurisdiction 21:12 
Retail factor, unit prices 18:14, 18:18-19, 18:24, 20:11-12, 
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Products 
Cosmetics 21:15 
Fertilizers 20:12-14, 21:14-17 
Frozen foods 18:8, 18:21, 20:15, 21:27 
JELL-O 18:10-12, 18:16, 21:11, 24:18 
Paper towels 21:7 
Regulations 24:9 
Shelf space 18:20, 18:22 
Spray starch 21:5-7 
Toothpaste 21:8, 24:15-16 


Regulations 
Authority, jurisdiction 18:10, 20:12, 21:14-15, 21:18-20, 
21:26, 24:8, 24:17-18, 26:12-13 
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Consultation provision 18:6, 18:12, 18:14, 18:16, 18:20-27, 
20:6, 21:10-11, 21:14-15, 21:25-26, 24:8, 24:14, 26:7-8 

Container size 18:6, 18:12, 18:14-15, 21:22-26 

Criminal law 
Jurisdiction in commercial matters 20:6-10, 21:22-23, 26:10, 

26:13 

Proprietary Article Trade Association case 20:7, 20:9-10 
Supreme Court of Canada, attitude 20:7, 20:9-10 

Development, publication 24:7-8 

Effect on manufacturers 21:11, 24:8 

Federal statutes, co-ordination 18:5, 18:9, 21:12-13, 21:17-18, 
24:6-7 

Great Britain 18:25 

Labels 18:6, 18:18, 18:20-21, 20:6 

Legislative duplication 18:5-7, 18:20, 20:12, 20:16-17 

Products 24:9 

Provincial legislation 18:9-10, 24:8, 24:17-18 

Review board, hearings, recommendations 20:7, 20:15, 21:25, 
24:16 

Statutory Instruments Act, provisions 24:8 

Statutory precedence 18:6-7, 20:5-6, 20:12-14, 21:13—20, 
24:5-7, 26:7, 26:13 

Time lag 24:16, 26:11 


Research 
Consultation provision 1 8:24-25, 21:25-26 


Retail Council of Canada 
Brief presentation 20:14-15 
Review board, recommendation 20:15 


Scott, J.M., President, Packaging Association of Canada 
Brief representation 18:23-24 


Statutory Instruments Act 
Provisions 24:8 


Steele, G. G. E., President, Grocery Products Manufacturers of 
Canada 
Brief representation 18:5-6, 18:7-8, 18:18 


Unemployment Insurance Act 
Provisions 24:13 


United States 
Labelling regulation 18:8, 20:14 
Pricing 24:17 
Product definition 20:16 


Weights and Measures Act 
Provisions 24:13, 26:8, 26:11 


BILL C-1 84 
EXPORT DEVELOPMENT ACT 


Aitken, H. T., President, Export Development Corporation 
Statement 12:7-8 


Bill C-184 
Purpose 12:7 
Reported to the Senate without amendment 12:5 


EDC 
See 
Export Development Corporation 


Export Credits Insurance Corporation 
See 
Export Development Corporation 


Export Development Corporation 
Foreign investment insurance 12:7-9 
History, areas of activity 12:7 
Long-term financing 12:8-10 
Organization 12:7 


United States 
Foreign investment insurance 12:8 


BILL C-185 


AN ACT TO AMEND THE CROP INSURANCE ACT 


Bill C-185 
Discussion, Clause 1 14:9-11 
Purpose 14:7 
Reported to the Senate without amendment 14:5 


Insurance programs 
Claim settlement 14:12 
Cost determination 14:9-11 
Coverage 14:8-9 
Federal subsidization 14:7-8 
Loans 14:8 
Provincial regulation 14:7, 14:10-13 
Quality insurance 14:9 


Prairie Farm Assistance Act 
Operation 14:12 


BILL C-191 


AN ACT TO AMEND THE FARM 
IMPROVEMENT LOANS ACT, 
THE SMALL BUSINESSES LOANS ACT 
AND THE FISHERIES IMPROVEMENT 
LOANS ACT 


BILL C-191 
Purpose 12:10 
Reported to the Senate without amendment 12:5 


Farm Improvement Loans 
Operation 12:10, 12:12 
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Fisheries Improvement Loans 
Operation 12:12 


Small Business Loans 
Operation, criticism 12:11-12 


Loan legislation 
Revision 12:11 


BILL C-207 
GOVERNMENT ORGANIZATION ACT, 1970 


Bill C-207 
Amendment proposed, Clause 18 29:23-24 
Discussion 
Clause 3(3) — Minister 29:18 


Clause 14 — Establishment of Ministries of State 29:19 


Clause 23 — Other Ministers of State 29:19 

Part VII — Public Service Superannuation 29:1 3-15 
Purpose 29:15-16 
Reported to the Senate without amendment 29:5 


Cabinet 
Ministerial increase 29: 20-21 
Operation 29:22 
Structure 29:21-22 


Canadian Arsenals Limited 
Valcartier (Que.) employee retirement 
situation 29:15 


Crown corporations 
Ministries of State, relationship 29:17 


Drury, Hon. C.M., President of the Treasury Board 
Statement 29:15-16 


Fisheries and Forestry Department 
Replacement 29:18 


Ministers of State 
Authority 29:23 
Number 29: 20-21 


Ministries of State 
Crown corporations, relationship 29:17 
Evolution, background 29:15-16 
Housing 29:16-18 
Legislative authority to create 29:19-20, 29:23-24 
Science policy 29:16-18 
Unemployment 29:20 


Pension Benefits Standards Act 
Application 
Provincial public servants 29:14 
Superannuated public servants 29:14 


Public Service Superannuation 
Early retirement 29:13-15 
Pension Benefits Standards Act, application 29:14 
Pension comparison, private enterprise 29:14 


Senate 
Delegation of authority, Ministries of State 29:19-20, 29:23-24 


Transfer of Duties Act 
Application 29:16 


United Kingdom 
Cabinet system 29:21-22 
Unemployment ministry 29:20 


BILL C-215 


TEXTILE AND CLOTHING BOARD ACT 


Anti-Dumping Tribunal 
Authority 22:9, 22:11, 22:13, 22:21 
Textile and Clothing Board, comparison 19:11-12, 19:14, 22:12 


Armstrong, J.I., President, Canadian Textiles Institute 
Presentation, statement 22:17-18 


Bill C-215 
Discussion 
Clause 9 — Board to conduct inquiry 22:14 
Clause 12 
(1) — Evidence 22:11, 22:22-23 
(2) — “Interested party” defined 22:15-16 
Clause 18 — Board to consider 19:7 
Clause 26 — Consequential Amendments 19:7, 19:12, 19:14, 
22:8-10,'22:12-13, 22721 
Clause 27 — Consequential Amendments 22:8-9, 22:13-15 
Purpose 19:5, 19:9, 22:7, 22:17 
Reported on division to the Senate without amendment 22:5 


Canadian Importers Association Inc. 
Criticism of legislation 22:7-8, 22:15 
Import control, recommendation 22:15 
Membership, interests 22:16 
Presentation 22:7-8 
Statement before House Committee on Finance, Trade and 
Fconomic Affairs (16 Feb. 1971) 22:7 


Canadian Textiles Institute 
Presentation 22:17-18 


Clothing industry 
See 
Textile and clothing industry 


Consolidated Textiles Limited 
Expansion, delay 22:21 


Customs Tariff Act 
Application to textile and clothing industry 22:8-9, 22:13-14 


1 Banking, Trade and Commerce 


Dixon, K.G., Executive Vice-President, Canadian Importers Associa- 
tion Inc. 
Presentation, statement 22:7-8 


Export and Import Permits Act 
Application to textile and clothing industry 19:15, 22:9, 22:11 


Free trade 
Attitudes 19:7 


GAAP 
See 
General Adjustment Assistance Program 


GATT 
General Agreement on Tariffs and Trade 


General Adjustment Assistance Program 
Application to textile and clothing industry 19:6, 19:10 


General Agreement on Tariffs and Trade 
Implementation of Article XIX 19:9-10, 19:12 


Japan 
Export system 22:21-22 
Trade negociations 19:8-10 


Pepin, Hon. J.-L., Minister of Industry, Trade and Commerce 
Textile and clothing industry, comments 19:5-9 


Tariff Board 
Operation 22:10 


Tariff legislation 
Agency proliferation 19:12-13, 22:16-17 


Textile and Clothing Board 
Anti-Dumping Tribunal, comparison 19:11-12, 19:14, 22:12 
Authority 19:7, 19:11-12, 19:14-15, 22:8, 22:12, 22:14-16 
Composition, enlargement 19:15-17, 22:11, 22:22 
Procedure 19:7, 19:10-11, 19:14-16, 22:11, 22:14 
Right to appear 22:11, 22:15-16, 22:22-23 


Textile and clothing industry 

Crisis 19:5, 19:13, 22:8 

Employment statistics, wages 22:17-20 

Expansion, delays 22: 20-21 

Exports 
Control 19:6 
Global policy 19:6 
Situation 19:13-14, 22:19 

Fashion preoccupation 19:6 

GAAP application 19:6, 19:10 

Import control 
Canadian Importers Association Inc., recommendation 22:15 
Comparison with foreign controls 22:9, 22:17-18 
Government protection 19:7, 22:7-8 
Quota system 19:8, 22:9, 22:11-12, 22:17-18, 22:21 
Surtaxes 19:8-9, 22:8-10, 22:21 
Voluntary restraint agreements 19:8, 19:10, 22:8-9 

Imports, value, comparison 22:19-20 


Legislation 
Application to other industries 22:8-10, 22:13 
Comparison 19:9 
Customs Tariff Act 22:8-9, 22:13-14 
Export and Import Permits Act 19:15, 22:9, 22:11 
Review 22:8 
Textiles limitation 22:9-10, 22:13 
Phasing out policy 19:5-6, 19:10, 22:20 
Pre-retirement program 19:6 
Subsidies 19:6 


Textile Industry 
See 
Textile and clothing industry 


BILL C-217 
CANADA-J AMAICA INCOME TAX AGREEMENT ACT, 1971 


Bill C-217 
Discussion 
Schédule 

Article 2 — General Definitions 13:10-11 
Article 6 — Professors and Teachers 13:8-9 
Article 7 — Open Company 13:10 

Purpose 13:7 

Reported to the Senate without amendment 13:5 


CARIFTA 
See 
Caribbean Free Trade Association 


Caribbean countries 
Taxation agreements 13:10, 13:13 
Witholding tax on dividends 13:12 


Caribbean Free Trade Association 
Tax agreements, effect 13:10 


Hopkins, E.R., Law Clerk and Parliamentary Counsel 
Comments 13:11 


Income tax 
Agreements 13:7, 13:13 
Corporations 13:10-12 
Teachers’ salaries 13: 7-10 


Jamaica 
Taxation 
Corporations 13:10-12 
Teachers’ salaries 13:7-10 
Witholding tax on dividends 13:12 


BILL C-219 


CANADA DEVELOPMENT CORPORATION ACT 


Australian Industry Development Corporation Act, 1970 
Objects 32:9-10 
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Bill C-219 

Amendments made by House 32:15-16 

Discussion 
Clause 2 — Purpose of Act 32:9-10 
Clause 6 — Objects of the Company 32:7, 32:9-10, 32:12-13 
Clause 12(4) — Power to appoint directors 32:17 
Clause 16 — Transfer of Shares 32:13 
Clause 18(2) — Preferred shares 32:17 
Clause 20 — Shareholders 32:13 
Schedule 1(4) — Conditions Affecting the Acquisition and 

Holding of Voting Shares 32:8, 32:14 
Purpose 32:9-10, 32:14 
Reported to the Senate without amendment 32:5 


CDC 
See 
Canada Development Corporation 


Canada Corporations Act 
Application to CDC 32:11, 32:17 


Canada Development Corporation 
Canada Corporations Act, application 32:11, 32:17 
Corporate powers 32:11-12, 32:16 
Directors 32:8, 32:10-11, 32:13, 32:14, 32:16-17 
Government participation 32:8-10, 32:13-14, 32:16 
Investment policy, objectives 32:7-9, 32:12-13, 32:16-17 
Legislation, desireability 32:14-16 
Operating control 32:8-10, 32:14 
Share marketability 32:13 
Shareholders, residency determination 32:13 
Shares 32:17 


Canadian Chamber of Commerce 
Brief submitted to House Committee on Finance, Trade and 
Economic Affairs 32:7-9, 32:12-15 
Letter from Executive Council to Hon. Sen. S. A. Hayden, 
Chairman, Standing Senate Committee on Banking, Trade 
and Commerce 32:7-8, 32:13-14 
Recommendations on CDC investment policy 32:8, 32:10 


Peck, E. H., Vice-Chairman, Public Finance and Taxation Commit- 
tee, Canadian Chamber of Commerce 
Presentation on behalf of Executive Council, Canadian Chamber 
of Commerce 32:7-8, 32:13-14 


BILL C-225 


AN ACT TO AMEND THE INCOME TAX ACT 
AND TO AMEND AN ACT TO AMEND THAT ACT 


Bill C-225 
Discussion 
Clause 1 15:7-11 
Clause 2 15:11-12 
Reported to the Senate without amendment 15:5 
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Income tax 
Capital cost 15:9 
Depreciation allowance 15:10-11 
Manufacturing and processing business, definition 15:7-9 
Regulations, rates, comparison 15:10 
Surtax 
Corporate tax 15:7, 15:12 
Exemptions 15:9, 15:11 
Personal income tax 15:7, 15:11-12 


United States 
Income tax regulations, rates, comparison 15:10 


BILL C-239 


PRAIRIE GRAIN ADVANCE PAYMENTS ACT 


Advances 
New provisions 33:8 
Price basis 33:8 
Repayment rate 33:7 


Bill C-239 
Purpose 33:7 
Reported to the Senate without amendment 33:5 


Canadian Wheat Board 
Grain price administration 33: 8-9 


BILL C-242 


AN ACT TO AMEND THE SENATE AND HOUSE 
OF COMMONS ACT, THE MEMBERS OF PARLIAMENT 
RETIRING ALLOWANCES ACT, AND AN ACT 
TO MAKE PROVISION FOR THE RETIREMENT 
OF MEMBERS OF THE SENATE 


Beaupré Commission 
See 
Parliamentary Salaries and Expenses 
Advisory Commission 


Bill C-242 
Discussion, Clause 1(2) — Travelling and telecommunication 
expenses 29:9 
Reported to the Senate without amendment 29:5 


MacEachen, Hon. A. J., President of the Privy Council 
Statement 29:7-9 


Members 
Expense accounts 
Amount 29:8 
System 29:7-8 
Voucher use, recommendation 29:7-8 
Parity with Senators 29:7 
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Pension provisions 29:9, 29:11 
Transportation expenses 29: 8-9 


Parliamentary Salaries and Expenses Advisory Commission 
Recommendations 29:7-9 


Pensions 
Escalation formula 29:11-12 


Senators 
Parity with Members 29:7 
Pension situation 29: 9-13 


BIETIE59 


INCOME TAX ACT 
AND 
SUMMARY OF 1971 TAX REFORM LEGISLATION 


Agriculture 
Basic herd concept, accounting basis 40:12-16, 47:7, 51:30, 
§2:24-25, 52:47 
See also 
Canadian Federation of Agriculture 
Farms 
Allstate Insurance Company of Canada 
Brief, discussion 41:27-30 
Recommendations 41:30 


Aluminium Company of Canada Limited 
Appearance, discussion 42: 23-34 
Foreign tax provisions, effect 42:23-25, 42:32-33 


Aluminium industry 
United States, incentive programs 42:23 
World situation 42:23, 42:34 


Anglo-American Corporation of Canada Limited 
Baffin island project 48:16-17 
Brief, discussion 48:16-23 
Recommendations 48:19-23 
See also 
Mining industry 


Annuities 
Income averaging 35:12-15, 36:13 


Banking, Trade and Commerce Standing Senate Committee 
Reports, recommendations 47:5-18, 50:5-11, 51:5-23, 52:7 


Banks and banking, cooperative 
Business activity, permitted 41:5-6 
Income 
Deduction 41:8-17, 47:16 
Taxation 41:19-20, 41:24-26 
Investments 
Federal-provincial conflict 41:6-7, 41:22 
Ineligibility 41:6-8, 51:12 


Rebate, calculation, limitation 41:19-22 
Reserve fund 
Accumulation 41:9-17 
Income percentage 41:9, 47:16, 51:37 
Non-divisible account 41:8-17 
Use 41:8-9 
Taxation, non-member business 41:26 
See also 
Co-Operative Union of Canada 
Corporations 
National Association of Canadian Credit Unions 
Benson, Hon. E. J., Minister of Finance 
Amendments proposed, discussion 51:25-31, 52:9-25 
Mining — petroleum industry, taxation; Department of Finance 
news releases (26 Aug. 1970; 6 July 1971) 44:10-13 


Bethlehem Copper Corporation Ltd. 
Brief, discussion 44:16-26 
See also 
Mining industry 


Bill C-259 
Amending bill, presentation 51:32-35, 52:30 
Amendments proposed 
Clause 29 — Basic herd class 52:47 
Clause 52(5)(b) — Cost of property transferred by trustee 
52:39-41 


Clauses 69, 79, 91, 91L@)7 950) 7127 @Magizd4) — 


described in ‘“‘Draft Amendments” (30 Nov. 1971) 
§2:47-48 
Clause 147(10) — Amounts received taxable 52:27-34 
Consultation, provinces 52:19-20 
Discussion 
Clause 2(3) — Tax payable by non-resident persons 35:25, 
51:9 
Clause 3 — Income for taxation year 35:17-18, 35:20, 35:34, 
35:49-50 


Clause 6 — Inclusions 35:6, 35:8, 51:8 

Clause 8 — Deductions 35:6-7, 35:36 

Clause 12(1) — Amounts to be included as income from 
business or property 35:43-44, 35:49-50 

Clause 13(4) — Insurance and compensation proceeds 51:9 

Clause 16 — Obligation issued at discount 51:12 

Clause 18(2) — Limitation re certain interest and property 
taxes on land 35:30 

Clause 20(6) — Special reserves 35:28-29, 35:32 

Clause 24(2) — Where business carried on by spouse or 
controlled corporation 51:13 

Clause 28(1) — Farming business 40:15-16 
(3) — Concurrence of Minister 40:16 

Clause 34(1) — Professional business 35:43-45 

Clause 38 — Meaning of taxable capital gain and allowable 
capital loss 35:18-19 

Clause 39 — Taxable Capital Gains and Allowable Capital 
Losses 35:18, 45:6 

Clause 40(1) — General rules 35:19-20 
(2) — Limitations 35:21, 40:9, 51:22 

Clause 42 — Dispositions subject to warranty 35:35 
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Clause 43 — Part dispositions 35:35 
Clause 44 — Deferral of gain on involuntary dispositions 51:9 
Clause 45 — Property with more than one use 35:35 
Clause 46(3) — Properties ordinarily disposed of as a set 
35:34 
Clause 47(1) — Identical properties 35:35-36 
Clause 48 (1,2) — Cession of residence in Canada 35:24-25, 
39:15 
Clause 49 — Options 35:37 
Clause 51 — Convertible properties 35:36 
Clause 52(1) — Cost of certain property value of which 
included in income 35:36-37 
(5) — Cost of property transferred by trustee under 
employees profit sharing plan 41:29 
Clause 53(1) — Adjustments to cost base 35:29-30, 35:51] 
(2) — Amounts to be deducted 35: 30-32, 51:9-10 
Clause 54(a) — Adjusted cost base 35:29 
(c) — Disposition of property 35:24, 35:38, 41:29-30 
(e) — Listed personal property 35:34-35 
(f) — Personal-use property 35:33 
(g) — Principal residence 51:10 
(h) — Proceeds of disposition 35:23-24 
(i) — Superficial loss 35:21 
Clause 55 — Avoidance 35:39 
Clause 56(1) — Amounts to be included in income for year 
35:6, 35:14-15 
Clause 59(3) — Disposition of resource property acquired 
before 1972 48:14 
(4) — Determination of “relevant percentage” 48:14 
Clause 61 — Payment made as consideration for income- 
averaging annuity 35:12-13, 45:30 
Clause 62 — Moving expenses 35:7-9, 36:12, 51:8 
Clause 63 — Child care expenses 35:6, 51:8 
Clause 66(15)(b) — Definitions “Canadian exploration and 
development expenses” 45:13 
Clause 69(1) — Inadequate considerations 35:28, 39:11, 
45:13, 46:34 
Clause 70(5) — Depreciable and other capital property of 
deceased taxpayer 35:28, 39:5, 39:8 
(6) — Where transfer or distribution to spouse or trust 
35:38, 39:12 
Clause 71 — Application of para. 3(e) to year in which 
taxpayer died 39:15 
Clause 73 — Inter vivos transfer of property to spouse or 
trust 39:12 
Clause 74(2) — Gain or loss deemed that of transferor 39:12, 
STAUO 
Clause 75 — Transfers to minors 43:15 
Clause 77 — Bond conversion 35:36 
Clause 80 — Debtor’s gain on settlement of debts 35:31 
Clause 82(1) — Taxable dividends received 35:52 
Clause 83(2) — Capital dividend 35:59, 43:24, 51:10-11 
Clause 85(1) — Transfer of property to corporation by 
controlling shareholder 35:38 
(2) — Transfer of property to corporation from partnership 
spoil! 
(3) — Where partnership wound up 35:51 
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Clause 86 — Disposition of shares by a shareholder in course 
of reorganization of capital 35:38, 42:33 
Clause 87 — Amalgamations 35:38, 42:33, 51:11 
Clause 88 — Winding up of wholly-owned Canadian corpora- 
tion 35:38, 42:33 
Clause 89(1)(b) — Capital dividend account 51:10-11 
(f) — Private corporation 35:51 
(g) — Public corporation 41:14 
(1) — 1971 capital surplus on hand 35:60 
Clause 90(2) — Deduction permitted in respect of dividend 
from foreign affiliate 39:20 
Clause 91(2) — Where amount does not exceed $500. 
52:47-48 
Clause 95(1) — Definitions 39:18-19, 52:47-48 
(4) — Meaning of certain expressions defined in ss(1) 
39:19 
Clause 96(1) — General rules 35:49-50, 35:60 
Clause 97 — Contribution of property to partnership 35:50 
Clause 98(3) — Rules applicable where partnership ceases to 
exist 35:51 
(6) — Continuation of predecessor partnership by new 
partnership 35:51 
Clause 104 — Trusts and their beneficiaries 39:14-15, 43:12, 
44:42-43, 45:27, 51:13-18 
Clause 105 — Benefits under trust, contract, etc.; upkeep, 
etc. 43:12, 51:18 
Clause 106(2,3) Disposition by taxpayer of income 
interest, proceeds 51:18-19 
Clause 107 — Disposition by taxpayer of capital interest 
41:29-30, 51:19 
Clause 108 — Definitions 43:12, 51:20-21 
Clauses 109,110 — Computation of taxable income, deduc- 
tions permitted 35:10-12, 51:21 
Clause 111(1)(b) — Net capital losses 35:37, 45:30 
(2) — Net capital loss in year of death 39:15 
(4) — Application of ss(1) where change in control 35:37 
(8) — Definitions 35:37 
Clause 112(1) — Deduction of taxable dividends received by 
corporation resident in Canada 35:54 
Clause 113(3) — Deduction in respect of foreign accrual tax 
applicable to amount included in income 39:19-20 
Clause 115(1)(b) — Non-residents’ taxable income earned in 
Canada 35:25, 39:23, 48:6-7 
Clause 116(1) — Disposition by non-resident person of 
property 35:25, 35:28 
(5) — Liability of purchaser in certain cases 35:25-26 
Clause 117(1)(a) — 1972 rates 35:15 
Clause 118(1) — General averaging 35:12, 39:10 
(3) — Rules applicable in determining income 39:10 
Clause 121 — Deduction in respect of taxable dividends 
35:52-53 
Clause 122(1,2) — Tax payable by inter vivos trust, applica- 
tion 43:12-14, 51:22-23 
Clause 123 — Rate for corporations 35:53, 44:33-34 
Clause 125 — Small business deduction 35:51, 35:53, 41:6 
(2) — Amount of business limit and total business limit 
41:8-9, 41:12, 41:14 
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(6)(a) — Canadian-controlled private corporation 35:51 
Clause 127(1) — Logging tax deduction 52:47-48 
Clause 129 — Private corporations 35:59, 51:11-12 
Clause 133 — Non-resident-owned investment corporations 
39:24 
Clause 137 — Credit unions and savings and credit unions 
41:6-8, 41:13 
(6) — Definitions 41:6-7, 41:17 
(7) — Credit union deemed not to be private corporation 
41:14 
Clause 138 — Insurance corporations 46:19 
Clause 143 — Electric, gas or steam corporations 44: 33-34 
Clause 144 — Employers profit sharing plans 41:28-29 
(4) — Allocated capital gains and losses 41:29-30 
(7) — Beneficiary’s receipts that are not deductible 
41:29-30 
Clause 146 — Registered retirement savings plans 35:9-10, 
45:27 
Clause 152 — Assessment 40:21 
Clause 161 — Interest 40:21 
Clause 163 — Penalties 40:21-22 
Clause 164(6) — Where disposition of property by legal 
representative of deceased taxpayer 40:22 
Clause 165 — Objections to assessments 40:22-23 
Clause 172 — Appeal 40:23 
Clause 173 — Appeal 40: 23-24 
Clause 174 — Appeal 40:24-25 
Clause 178(2) — Costs payable by minister in certain cases 
40:25 
Clause 180(1) — Appeals to Federal Court of Appeal 40:23 
Clause 184 — Additional tax on excessive election 35:60 
Clause 188 — Refundable tax in respect of ineligible 
investments 35:54 
Clause 189(4)(b) — Ineligible investment 41:6-8, 51:12 
Clause 190, 191 — Tax when corporation becomes a 
non-Canadian-controlled private corporation 35:54 
Clause 192 — Tax on receipt of dividend paid out of 
designated surplus 35:54-55 
Clause 196(4) — 1971 undistributed income on hand 35:61 
Clause 205 — Application of Part 35:10 
Clause 207 — Return and payment of tax 35:10 
Clause 212(14) — Certificate of exemption 45:30, 52:47-48 
Clause 221(2) — Publication 52:14 
Clause 231(2) — Return of documents, books, etc. 40:26 
(15) — Rights of person whose affairs are investigated 
40:26, 43:10-11 
Clause 238(2) — Offenses 40:26 
Clause 245(2) — Indirect payments or transfers 39:11, 43:10 
Clause 247(1) — Dividend stripping 43: 7-10, 43:22-23 
(2) — Associated corporations 35:54 
Clause 256(1) — Associated corporations 35:54 
Rule 14 — Part IV of former Act 39:10 
Rule 23(1) — Income from professional business 35:44-46 
(2) — Valuation of work in progress 35:45 
(3) — Rules applicable 35:45 
Rule 24 — Capital gains and losses: ‘“‘valuation day” defined 
35:39 
Rule 25 — Proclamation 35:39 


Rule 26(3) — Cost of acquisition of capital property owned 
on Dec. 31, 1971 35:40 
(5) — Where property disposed of in transaction not at 
arm’s length 35:40, 35:42 
(6) — Reacquired property 35:42 
(7) — Election re cost 35:40-41 
(8) — Identical properties 35:42 
(9) — Cost of interest in partnership 35:51 
Rule 40 — Payments out of pension funds, etc. 43:29 
Rule 47 — Death of a taxpayer: amounts receivable 35:48 
Rule 59 — Non-resident owned investment corporation 39:24 
Effect 
Retroactive 52:21, 52:32-33 
Veterans’ pensions, allowances 52:41 
In camera meeting 34:17 


Recommendations 
Clause 13(4)(c) — Insurance and compensation proceeds 
Sao 
Clause 16(2,3) — Obligation issued at discount 51:12 
Clause 24(2) — Where business carried on by spouse or 


controlled corporation 51:13 

Clause 44 — Deferral of gain on involuntary dispositions 51:9 

Clause 53(2)(m) — Amounts to be deducted 51:10 

Clause 54(g) — Principal residence 51:10 

Clause 62(3) — Moving expenses defined 51:8 

Clause 74 — Property transferred to spouse 51:10 

Clause 83(2) — Capital dividend 51:10 

Clause 87 — Amalgamations 51:11 

Clause 129(3) — Refundable dividend tax on hand 51:11-12 
Reported to the Senate without amendment 52:7 


Bonds 
Capital gains tax on redemption 45:6 
Withholding tax 49:16-18 


Breyfogle, P. N., Comptroller, Massey-Ferguson Limited 
Statement 42:5-6 


Brown, R. D., Chairman, Tax Committee, Canadian Institute of 
Chartered Accountants 
Letter to Standing Senate Committee on Banking, Trade and 
Commerce (3 Nov. 1971) 46: 25-26 
Statement 46: 23-25 


(Gx x C4 
See 
Canadian Chamber of Commerce 


CICA 
See 
Canadian Institute of Chartered Accountants 


Caisses populaires 
See 
Banks and banking, cooperative 


Campbell, R. A., Chairman, Institute of Profit Sharing 
Statement 49:5-6 
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Canadian Bar Association 
Brief, discussion 43: 5-26 
Recommendations 51:13-23 


Canadian Chamber of Commerce 
Brief 
Discussion 36:5-18 
Recommendations 36:6 


Canadian Construction Association 
Appearance, discussion 40:26-35 
Brief 40:29, 40:32, 40:35 

See also 
Construction industry 


Canadian Federation of Agriculture 
Brief, discussion 40: 5-20 
Co-Operative Union of Canada representation, support 40: 19-20 
See also 
Agriculture 
Farms 


Canadian Gas Association 
Appearance, discussion 44: 26-34 
Brief 44: 26-27, 44:29-31, 44:34 

See also 
Gas industry 


Canadian Institute of Chartered Accountants 
Appearance, discussion 46: 23-25, 46:29-37 
Brief (section) 46:25-29 


Canadian International Power Company Limited 
Brief submitted 51:7 


Canadian Jewish Congress 
Brief, discussion 41:17-22 


Canadian Life Insurance Association 
Appearance, discussion 46:15-19 
Brief 46:15-16 

See also 
Insurance companies 


Canadian Mutual Funds Association 
Brief, discussion 45:23-30 
Organization, background 45: 23-24 

See also 
Mutual funds 


Canadian Petroleum Association 
Appearance, discussion 45:5-13 
Brief 45:5, 45:9-10, 45:12 
Recommendations: proposed amendments to Clauses 55, 66, 69 
45:13 
See also 
Petroleum industry 


Canadian Pulp and Paper Association 
Appearance, discussion 45:30-43 
Brief 45:31-33, 45:36, 45:39-42 

See also 
Pulp and paper industry 


Capital gains tax 
Avoidance provision 35:39 
Bonds, redemption 45:6 
Calculation 35:19-20 
Capital loss, calculation, 
35:37-38 
Definition 35:18-19 
Gifts and bequests 
Bequests 
Estate tax, abolition 35:28, 39:5-10 
Insurance 35:17, 35:19 
Property, depreciable and non-depreciable 35:28-29, 
39:5-8, 39:12 
Charitable donations, trust creation 44:35-41 
Gift tax 39:10-14, 43:10-11 
Attribution rules 39:12-13 
Between spouses 35:16, 35:38, 39:12-13 
Charitable donations 42:18-22, 44:3541, 
46:34-35, 47:10, 51:22, 51:25-26 
Inter vivos 35:28, 39:14, 42:19, 51:22 
Minors 39:12-13, 43:15 
Recommendations, Standing Senate Committee on Banking, 
Trade and Commerce 47:10 
Income versus capital gains, definition 52:43 
Intangible rights 43:16 
Liabilities, valuation 46: 26-27, 46:29-30 
Non-residents 39: 23-24, 51:9, 52:42 
Profit sharing plans 
Deferred 43: 27-34, 47: 8-9 
Employees 41:27-30, 47:8, 49:5 
Property 
Depreciable 35:28-29, 39:5-8, 39:11 
Exclusions 35:19 
Forced realizations 46:27, 47:13-14, 51:9 
Personal, sale 35:16, 35:34, 51:22 
Warranty payments, deductible 35:35 
Recommendations, Standing Senate Committee on Banking, 
Trade and Commerce 51:9-10 
Residence in Canada 
Cessation, departure tax 35:24-25, 36:7-10, 39:5, 43:18-21, 
47:27, 47:9-10, 51:27, $1:29, 52:41-42 
39:5, 43:18-21, 46:27, 47:9-10, 51:27, 51:29, 52:41-42 
Temporary 35:25, 36:7-8, 43:18-21, 46:27, 47:9, 48:22-23, 
SIS 262 1s 29, 
Residence, principal 


exclusions 35:16-17, 35:19-21, 


46:27, 


Explanation, recommendation 35:8-9, 35:16, 35:32-33, 
51:10, 52:18 
Farm, incorporated 40:11-12, 52:18-19 
Roll-overs, tax-free, recommendations 35:16, 35:38-39, 


47:13-14 
Stock options, taxation on realization 43:38, 46:27 
Stocks 39:16 
System, explanation 35:15-39 
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Transactions, non-arms length 46:27, 46:31-32, 47:13-14 
Trusts, deemed realization on capital assets 39:14. 44:42 
United States 36:8-10 
See also 
Corporations 
Properties 
Deemed realization 


Carter Commission 
See 
Royal Commission on Taxation 


Committee of Voluntary Agencies 
Brief, discussion 44:34-41 


Construction industry 

Depreciation of equipment, categories 40:27-32, 40:35, 47:16 

Income, assessment, completed contract method 40:27, 40:35, 
47:16 

Joint ventures 40:32-35, 48:12-13, 51:30-31 

Recommendations, Standing Senate Committee on Banking, 
Trade and Commerce 47:16 

Small businesses 
Encouragement 40:27, 40: 29-30 
Working capital 40: 29-31 

See also 
Canadian Construction Association 


Co-Operative Union of Canada 
Appearance, discussion 41:17-27 
Brief, suggestions 41:26-27 

See also 
Banks and banking, cooperative 


Cooperatives 
See 
Banks and banking, cooperative 


Corporations 
Amalgamations 
Capital surplus computation, recommendation 51:11 
Definition, recommendation 51:11 
Incorporation, capital gains tax 35:38, 36:10-12, 46:28 
Associated companies, rules 35:54, 47:15 
Capital gains tax 
Amalgamations 35:38, 36:10-12, 46:28 
Designated surplus, recommendation 35:54-55, 
43:22-23, 46:28, 51:11 
Net capital loss 35:37 
Designated surplus 
Background 1950-71, operation 35:60, 43:22-23 
Explanation 35:54-55, 46:25 
Legislation, recommendations 52:7, 52:49-50 
Penalty tax, calculation error 35:60-61, 36:6, 43:22-23, 
52325 
Provision, need 45:40, 46:24, 46:28, 47:14-15, 51:37, 52:44 
Undistributed income, taxation 35:60, 47:15, 52:16-18 
Distribution utilities, taxation 44:33 


35:60, 


Dividends 
Intercorporate 35:54, 46:34, 51:11 
Tax credit 35:52-53, 51:28 
Expenditures, tax deductible 44:29-31 
Export incentives, foreign legislation 42:9-10 
Income 
Active business, definition 46:34 
Consolidated returns 43:22, 46:32, 47:15-16, 51:11-12 
International 
Affiliates, foreign controlled 42:24-28 
Consolidated returns 42:29-30, 51:29 
Property income, foreign accrual; passive income legislation 
36:15-16, 42:8, 42:10-17, 42:23, 42:25, 42:27-33, 
46:24, 46:33-34 
Tax avoidance 42:32 
Tax credit, foreign 36:13-15, 51:28 
Taxation, participation percentage, foreign tax incentives 
42:24-27 
See also 
Income 
International 
Investments 
Ineligible 51:12 
Roll-over 36:10-12 
Joint venture, partnership comparison 45:11-12 
Net capital loss 35:37-38 
Private 
Canadian controlled 
Capital surplus, distribution 43: 23-25 
Definition 35:51 
Tax reduction 35:51, 35:53-54, 43:24 
Dividends, recommendation 51:10-11 
Income 
Interest, integration with capital gains 35:59 
Investment 35:55-56 
Taxation 
Exemption 48:19-20 
Non-residents 48:17-19, 48:21 
Refund, recommendation 48:17-18, 48:20, 51:11-12, 
S226 
Public, private, comparison 48:17 
Recommendations, Standing Senate Committee on Banking, 
Trade and Commerce 47:13-18, 51:10-12, 52:7 
Roll-overs, tax-free 35:38, 35:50-51, 36:10-12, 43:21-22, 46:24, 
46:28, 51:29-30 
Small businesses: tax rate, reduction criteria and capital limita- 
tions 35:53-54, 43:25 
Tax rates 35:52-53 
Types 35:51 
United States, legislation 39:21-23, 47:15 
See also 
Banks and banking, cooperative 
Income 
Business and property — Partnerships 


Crawford, H. P., Chairman, Public Finance and Taxation Commit- 
tee, Canadian Chamber of Commerce 
Brief, comments 36:5-13 
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Credit unions 
See 
Banks and banking, cooperative 


DISC 
See 
Domestic International Sales Corporation 


Definitions 
Beneficiary, preferred 39:16 
Capital gain, taxable 35:16, 35:19 
Corporation 
Canadian controlled private 35:51 
Foreign affiliate 39:17 
Private 35:51 
Public 35:51 
Cost 
Base, adjusted 35:29 
Undepreciated capital 35:19 
Disposition 35:18, 35: 23-24 
Proceeds of 35:23 
Diverted income 42:29 
Investment, ineligible 41:7 
Investment interest 35:45 
Loss 
Allowable capital 35:16, 35:19 
Net capital 35:37 
Superficial 35:21 
1971 receivables 35:45 
Marginal rate 35:15 
Non-resident 39:23 
Portfolio dividend 35:56 
Property 
Eligible capital 35:19, 43:16 
Personal-use, listed personal 35: 33-34, 51:22 
Taxable Canadian 39:23 
Residence, principal 35:32-33, 51:10 


Dividends 
Capital gains, recommendation 51:10 
Intercorporate 35:54, 46:34, 51:11 
Refundable dividend tax on hand 
Corporations: public, private compared 48:17-18, 51:10-12 
Insurance companies 46:16-17, 49:14-16, 50:10, 51:37 
Tax credit 35:53-54, 36:13-14, 39:19-20, 44: 26-28, 48:18 


Domestic International Sales Corporation 
Effects on Canadian corporations 42:6-10, 52:24 


Dominion Foundries and Steel Limited 
Brief, discussion 46:19-23 
Recommendations 46:23 


Elgistan Management Limited 
Appearance, discussion 48: 5-12 


Elliott, C.R., First Vice-President, Chairman, Tax Policy Group, 
Mining Association of Canada 
Statement 45:13-14 


Ewens, Douglas, Assistant to Chairman, Standing Senate Committee 
on Banking, Trade and Commerce 
Trust taxation, comments 44:42-44 


FAPI (Foreign accrual property income) 
See 
Income 
International 


Fairley, A. L., President, Hollinger Mines Limited 
Statement 46: 5-6 


Farms 

Depreciation, straight line 40:16-17, 51:29-30 

Family farm corporations 40:5-12, 47:7-8, 51:29-30 

Land 
Capital gains, recommendations 40:17-18, 47:7-8, 52:18-19 
Sale of a part 40:17-18 

Principal residence 40: 11-12, 52:18-19 
See also 

Agriculture 

Canadian Federation of Agriculture 


Finance Department 
News releases 
Mining and petroleum regulations (6 July 1971) 44:12-13 
Mining industry, White Paper on tax reform (26 Aug. 1970) 
44:10-12 


Ford, D. H., Chairman, Tax Committee, Mining Association of 
Canada 
Statement 45:14 


Furlong, D. B., Managing Director, Canadian Petroleum Association 
Statement 45:5 


Gas industry 
Capital expenditure, perpetual right of way 44:31-32 
Capital gains tax and dividend tax credit effect 44:26-28 
Capital requirements 44: 26-30 
Depletion allowance, earned 44:32-33 
See also 
Canadian Gas Association 


Gifts and bequests 
See 
Capital gains tax 


Hamilton, A., President, Domtar Limited; Canadian Pulp and Paper 
Association 
Statement 45:30-31 


Hollinger Mines Limited 
Brief, discussion 46:5-15 
See also 
Mining industry 


Income 
Business and property 
Ceasing to carry on business 51:12-13 
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Depreciation 35:1 8-20 
Intangible rights, explanation 35:18-19, 43:16 
Partnerships 
Accounting 35:48-49 
Calculation 35:45-46, 35:48-50 
Dissolution 35: 50-51 
Investment interest 35:45-47, 35:50 
Professional groups, income, 
52:45 
Property transferals, roll-overs 35:50, 43:21-22 
Taxation year 35:49-50 
Recommendations, Standing Senate Committee on Banking, 
Trade and Commerce 51:12-13 
Trusts 
Beneficiary 
Non-resident 51:14-15 
Preferred, rights 39:14-15, 43:12, 44:41-42, 51:15-16, 
§1:22-23 
Capital gains tax 51:16-20 
Deceased persons 39:14-15 
Deductions 51:14-17 
Definitions 51: 20-21 
Income 51:15-16, 51:18-19 
Law, application 39:13-15 
Property, deemed disposition 39:14, 43:11, 44:42-44, 
§1:13-14 
Taxation 39:14, 43:12-14, 44:41-43, 45:27-28, 51:13, 
§1:21-23 
Testamentary 51:17 
See also 


table 35:45, 49:18-23, 


Taxation 
Policies 52:21-22 
Rates 35:15-16 
Unemployment insurance benefits 35:6 
Union representatives 52:19 
See also 
Profit sharing plans 
Registered retirement savings plan 
International 
Agreements 
Developing countries 36:15-16, 39:18 
Lack 39:18, 52:20 
Canadian accrual property income 
Affiliates 
Definition 39:17-19, 47:7 
Dividends 39:17, 47:6-7 
Passive income 39:19, 47:5-7, 51:26 
Tax provisions 39:17-24, 46:27-28, 47:7 
Business income, inactive 51:12 
Tax credit 
Developing countries 39:18, 47:6 
Foreign taxes 39:17-18 
Foreign accrual property income 
Capital gains tax 52:42 
Exemption certificates 
127-28 


Interest payable, taxation 44:28-29, 49:24-28, 50:7-8, 


a2:42 
Investment companies 
Capital gains tax 48:6-7, 50:9-10 


49:24-25, 49:27-28, 50:7-8, 


Agriculture 

Farms 
Capital gain, distinction 35:18, 35:20 
Individuals 


Regulations, effect 39:24, 48:5, 48:10-11, 50:9-10 
Size 48:6, 48:11 

Tax rate change 39:18, 39:24, 48:11-12, 50:9, 51:12 
Total ownership 39:18, 39:24 


Adult training allowances 35:6 
Averaging 35:12, 35:16-18, 35:25-26 
Calculation table 35:17 
Car, company, personal use 35:6, 51:8 
Charitable donations 35:11-12, 40:23, 42:18-22, 44:35-41, 
46:27, 46:34-35, 47:10, 51:22, 51:25-26 
Dependents 35:10-11 
Exemptions, personal 35:10-12 
Expense deductions 
Child care 35:6, 51:8 
Employment 35:6-7 
Medical 35:11-12 
Moving 35:7-8, 51:8 
Travel 35:8 
Gambling gain, “windfalls” 35:14-15, 35:18 
Income maintenance, employer’s payments 35:6 
Losses 
Net capital 35:37 
Superficial: definition, application 35:21-22 
Medicare contributions 35:6 
Options, rules 35:37 
Prizes 35:14-15, 35:18 
Recommendations, Standing Senate Committee on Banking, 
Trade and Commerce 51:8 
Scholarships, awards 35:6, 49:23 


Treatment, role 48:5, 48:7-10, 51:29 
Thin capitalization rule 39:18, 39:24 
Non-residents, treatment, comparison 39:24-25 


Recommendations, Standing Senate Committee on Banking, 


Trade and Commerce 47:6-7, 50:7-10 
United States, DISC program 39:21-23, 47:6 


Independent Petroleum Association of Canada 
Appearance, discussion 43:34-40 
Brief 43: 34-36, 43:38 
See also 
Petroleum industry 


Institute of Profit Sharing 
Brief, discussion 49: 5-12 


Insurance Bureau of Canada 
Background 49:13 
Brief, discussion 49:13-18 
See also 
Insurance companies 
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Assets, admitted 49:15-16 
Bonds, withholding tax 49:16-18 
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Investments 
Common stock investment 46:16-18 
Dividend income taxation, tax refund 46:16-17, 49:14-16, 
50:10-11, 51:29-30, 51:37 
Ineligible investment, definition 51:29 
Losses, carry-overs 49:14 
Recommendations, Standing Senate Committee on Banking, 
Trade and Commerce 50:10-11 
See also 
Canadian Life Insurance Association 
Insurance Bureau of Canada 
Teachers’ Insurance and Annuity Association of America 


Investment Dealers Association of Canada 
Brief submitted 51:7 


Investment, foreign 
Bonds, tax exempt 49:16-18, 49:27 
Taxation 49:25 


Iron Ore Company of Canada 
Organization, ownership 46:14-15 


Irving, Alan, Legal Adviser, Standing Senate Committee on Banking, 
Trade and Commerce 
Stock options, comments 43:38 


John Labatt Limited 
Brief submitted 51:7 


Lemmon, A.H., Past President, Canadian Life Insurance Association 
Statement 46:15-16 


Loram Ltd. 
Brief, discussion 48:12-16 
See also 
Mining industry 


McDougall Commission 
See 
Royal Commission on Co-operatives (1945) 


Mackenzie, J.D.H., President, Elgistan Management Limited 
Statement 48:5 


Mair, F.J., Canadian Petroleum Association 
Statement 45:5 


Mannix, F.P., President, Loram Ltd. 
Statement 48:1 2-13 


Massey-Ferguson Limited 
Background, Canadian activities 42:5-6 
Brief, discussion 42:5-17 
Recommendations 42:17 


Mining Association of Canada 
Brief, discussion 45:13-23 
See also 
Mining industry 


Mining industry 
Depletion allowance 
Base, enlargement 45:18, 45:20-21, 46:30, 50:8 
Development 
Existing facilities 44:6-10, 44:13, 45:14-19, 47:10-12, 
48:13-14 
New mines 44:11, 45:15, 45:17-18 
Remote areas 44:17, 44:20-21, 48:16-17 
Effectiveness 44:17 
Expenses, eligibility 44:5-16, 44:19-22, 45:14-15, 47:10-12 
Exploration 45:14-16, 45:19-20, 47:10, 47:12 
Infrastructure 45:17-18, 46:6-7, 46:30, 47:10-12, 48:16 
Investments, effect 45:18, 48:16-17 
Operation 44:10, 44:12-13, 44:14-15, 46:5-6, 46:9, 
46:13-14, 50:8 
Depreciation allowance, assets 44:11-13, 44:17-19, 44:20-21, 
45:17-19, 45:21-22, 47:12-13 
Employment, creation 44:14-16, 46:14 
Iron, exports 46:11, 46:13 
Joint venture 44: 25-26, 48:12-13 
Mines 
Expansion, depreciation eligibility 44: 12-13, 45:18, 47:13 
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Pollution problem, cost 44:19, 45:20 
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Trade and Commerce 47:11-13, 50:8 
Taxation 
Abatement 44:13, 44: 22-24, 46:5, 46:13-14, 51:30-31 
Comparison, United States 46:9-10 
Federal reduction 44:9, 44:11-12 
Non-operators 46: 5-6, 46:8-11, 46:13, 50:8 
Profits, exemption period 44:11-12, 44:17, 45:15, 45:19, 


46:9, 47:12 
Properties, transferability 44:23-24, 46:27, 46:30 47:13, 
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See also 
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Hollinger Mines Limited 

Loram Ltd. 

Mining Association of Canada 

Noranda Mines Limited 


Munro, Charles, President, Canadian Federation of Agriculture 
Statement 40:5 


Mutual funds 
Averaging annuities 45: 29-30 
Conduit treatment 45:29 
Dividend re-investment 45: 24-25 
Investment 
Canadian property percentage required 45:24 
Retirement savings plans 45:24-27 
Loss carry-back, use 45:30 
Retirement savings plans, registered 
Death benefits, taxation 45:27-29 
Effect of legislation 45:25 
Investment restriction 45:24-27 
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Taxation 45:24-27 
See also 
Canadian Mutual Funds Association 


National Association of Canadian Credit Unions 
Amendments proposed 41:7-8, 41:13 
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Brief 41:5 

See also 
Banks and banking, cooperative 


Non-residents 
Taxation 35:25 
Vendors of taxable Canadian property 35: 25-28 


Noranda Mines Limited 
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Expansion, job creation 44:14-16 
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See also 
Mining industry 


Offences and penalties 

Appeal provision 43:7-9 
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Pickering, E. A., Vice-President, Simpson Sears Ltd. 
Statement 43: 26-28 


Pierce, Donald, Secretary, Committee of Voluntary Agencies 
Charitable organizations, comments 44:35-41 
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Statement 46: 20-21 
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Powis, Alfred, President, Noranda Mines Limited 
Statement 44:5 


Professional groups 
Companies, 1971 receivables 35:45-47 
Income 
Calculation 35:43-45, 49:18-23, 52:45-46 
Work in progress, valuation 35:45 


Profit sharing plans 
Deferred 
Averaging provision 46:20-22, 49:5-9, 49:12, 50:9, 51:26, 
$2:26-27, 52:29-30 
Capital gains tax 43:28-29, 43:32, 46:21, 47:8-9 
Employees profit sharing plans, comparison 41:28, 46:20 
Recommendations, Standing Senate Committee on Banking, 
Trade and Commerce 47:9, 50:9 
Single (ump sum) payments 43:27-28, 46:20, 46:22, 47:8-9, 
49:5-7, 50: 8-9 
Tax legislation 
Effect 49:5-7 
Retroactivity 49:11-12 
Employees 
Averaging provision 49:6, 50:9 
Number affected 49: 5-6 
Recommendations, Standing Senate Committee on Banking, 
Trade and Commerce 47:8 
Single (lump sum) payments 41:28-30, 50:8-9 
Taxation 41: 27-30, 47:8 
Withdrawal, comparative table of income tax payable 49:11 
Taxation 43:26-34, 46:20, 46:22, 47:8-9, 49:10-11 
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Properties 
Cost base, adjusted, calculation 35:29-30 
Deemed realization 
Application 39:5 
Capital cost, calculation 39:5-6 
Cessation of Canadian residence 35:24-25, 36:7-10, 39:5, 
43:18-21, 46:27, 47:9-10, 51:26-27 
Recommendations, Standing Senate Committee on 
Banking, Trade and Commerce 47:9-10 
Death 35:28-29, 39:5-10 
Depreciable 35:24, 39:11-12 
Evaluation 35:39-41 
Identical 35:35-36, 35:42 
Inheritance 
See 
Capital gains tax 
Gifts and bequests 
Non-arm’s length transfer 35:41-42, 39:12 
Reacquired 35:42 


Pulp and paper industry 

Depreciation, earned 50:6-7, 51:27 

Export situation 45:39, 45:42-43, 50:5 

Investment allowance proposal 45:34-36, 45:39 

Pollution control, support 45:38, 50:6-7 

Recommendations, Standing Senate Committee on Banking, 
Trade and Commerce 50:7 

Situation 45:30-31 

Supply cost problems 45:31 

Surtax effect 45:34 

Tax credit, logging 45:39-40, 50:7 

Tax position, foreign comparison 45:31-38, 50:5-6, 51:27 
See also 

Canadian Pulp and Paper Association 


Registered retirement savings plans . 
Contributions, returns 35:9-10 


Reid, W. J., Vice-President and Treasurer, Aluminium Company of 
Canada 
Statement 4 2:23-24 


Reports to the Senate 
Bill C-259 52:7 
Summary of 1971 tax reform legislation 
Final report 51:5-23 
Preliminary report 47:5-18 
Preliminary report, No. 2 50:5-11 


Reynolds, B. J., Director and Legal Advisor, Bethlehem Copper 
Corporation Ltd. 
Statement 44:16 


Ross, A., President, Independent Petroleum Association of Canada 
Statement 43:34-35 


Royal Architectural Institute of Canada 
Brief, discussion 49:18-23 


Royal Commission on Co-Operatives (1945) 
Recommendations 41:23 


Royal Commission on Taxation 
Capital gains, foreign treatment: booklet 36:9 


Shareholders 


Dividend tax credit and capital gains tax, combined effects, table 
44:25-27 


Shares 
Capital gains tax, effect 39:15-16, 44:26-27, 52:15-16 
Dividend tax credit, investment effect 44: 25-27 
Employee stock option, taxation 41:28-30, 43:28-33, 43:38, 
44:25 
Evaluation 52:15-16 


Simpson Sears Ltd. and Simpsons Limited 
Brief, discussion 43: 26-34 
Profit sharing plan, deferred 43:27 


Small businesses 
See 
Construction industry 
Corporations 


Steeves, K. E., Vice-President, Finance and Treasury, Bethlehem 
Copper Corporation Ltd. 
Brief, comments 44: 16-26 


Stewart, R. C. T., President, Canadian Construction Association 
Statement 40: 26-28 


Tax Review Board 
Appeal 
Costs, payment by Minister 40:25 
Ministerial decisions 40:23 
Procedure 40: 22-26 
Common questions 40:24-25 


Taxes 
Provincial, calculation 35:15 


Taylor, J. D., Director, Anglo-American Corporation of Canada 
Limited 
Statement 48:16-17 


Teachers’ Insurance and Annuity Association of America 
Appearance, discussion 49: 24-28 
Background 49: 24-26 
Brief 49:24, 49:27-28 
See also 
Insurance companies 


Trans Canada PipeLine Limited 
Brief submitted 51:7 


Trust Companies Association of Canada 
Brief submitted 51:7 
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Valuation day 
Fair market value 35:40, 36:6, 47:17 
Proclamation 35:39 
Recommendation, 
Trade and Commerce 47:17 


Vancouver Board of Trade 
Brief submitted 51:7 


BILL C-262 


EMPLOYMENT SUPPORT ACT 


Agriculture industry 
Surtax effect, coverage 38:13-15, 38:17, 38:32 


Bill C-262 
Amendments 
Clause 6(2) — Public Service members 38:11, 38:23-25, 
38:31 
Clause 7(3) — New subclause 38:26 
Clause 21 — Annual report 38:22, 38:29 
Amendments proposed by Minister 
Clause 6(2) — Public Service members 38:24 
Clause 7(3) — New subclause 38:26 
Clause 21 — Annual report 38:29 
Discussion 
Clause 2 — Definitions, ““manufacturer”’ 38:15 
Clause 6 — Employment Support Board 38:11, 38:13, 38:18, 
38:23 
Clause 7 — Employment Support Board 38:12-13, 38:18, 
38: 23-28, 38:30 
Clause 8 — Employment Support Board 38:19, 38:21-22, 
38:27-28, 38:30 
Clause 9 — Employment Support Board 38:19, 38:30 
Clause 15 — Employment Support Grants 38:19-20 
Clause 17— Employment Support Grants 38:18, 38:20 
Purpose 38:7-9 
Reported to the Senate with amendments 38:5 


Employment support legislation 
Administration 
Board 
Appeal from 38:10, 38:16, 38:18-22, 38:29-30 
Authority 38:20-21, 38: 26-30 
Chairman, authority 38:12 
Composition 3 8:10-13, 38:18, 38:23-28, 38:31 
Publication of decisions 38:22° 
Quorum 38:12-13, 38:18, 38:26 
Panel 
Composition 38:12-13, 38:23, 38:26-28, 38:30 
Legal status 38:27, 38:30 
Financing 38:8, 38:24-25 
Permanent measures 38:7, 38:14-16, 38:24 
Report provision 38:22, 38:29 
Temporary measures 
See 
Surtax relief 


Standing Senate Committee on Banking, 


Fishing industry 
Surtax effect, coverage 38:13, 38:15, 38:17 


Fruit industry 
Surtax effect, coverage 38:17 


General Adjustment Assistance Program (GAAP) 
Definitions, provisions 38:13, 38:15-16 


Hopkins, E. R., Law Clerk and Parliamentary Counsel 
Amendment résumé 38: 27-28 


Lumber industry 
Surtax effect, coverage 38:18 


Manufacturer 
Appeal from Board 38:18-21 
Definition 38:13, 38:15-17 


Olson, Hon. H. A., Minister of Agriculture 
Agricultural assistance programs, statement submitted (1 Oct. 
1971) 38:17-18, 38:32 


Pepin, Hon. J.-L., Minister of Industry, Trade and Commerce 
Statement 38:7-8, 38:12-13 


Surtax relief 

Applicant survey 38:9 

Coverage 38:15-16 
Agricultural industry 38:13-15, 38:17, 38:32 
Fishing industry 38:13, 38:15, 38:17 
Fruit industry 38:17 
Lumber industry 38:18 

Eligibility criteria 38: 8-9 

Grant amount 38:9 

Use 38:9-10 


United States 
Job incentive, DISC, programs: effect 38:14 
Relations, concept 38:12-13 
Surtax alternatives 38:21-22 


BILL S-2 


STATISTICS ACT 


Bill S-2 
Discussion 
Clause 10 
(1) — Agreements with provincial governments 1:15-16 
(4) — Informing respondent 1:15-16 
Clause 21 — General statistics 1:17-18 
Clause 29 — False or unlawful information 1:17 
Clause 30 — Refusal to grant access to records 1:17 
Purpose 1:7 
Reported to the Senate without amendment 1:5 
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Corporations and Labour Returns Act 
Provision for use of income returns 1:8-10, 1:15, 1:20 


Dominion Bureau of Statistics 
See 
Statistics Canada 


Duffett, Walter, Chief Statistician of Canada 
Statement 1:7 


National Revenue Department 
Collaboration 
Provinces 1:13 
Statistics Canada 1:8-10, 1:12, 1:14 
Secrecy provisions 1:19-20 


Statistics Canada 

Budget 1:18-19 

Collaboration 
National Revenue Department 1:8-10, 1:12, 1:14 
Provinces 1:9, 1:13, 1:14-15 

Education statistics 1:14 

Income tax returns, use 
Corporate 1:8-10, 1:13 
Individual 1:10-15 

Secrecy provisions 1:16, 1:19-20 


Statistics Legislation 
Canada 1:14 
United States 1:14 


BILL S-4 


NEW ZEALAND TRADE AGREEMENT (AMENDMENT) ACT 


Anti-dum ping legislation 
Provision 2:7-10 
See also 
Bill S-6 Anti-dumping Act 


Bill S-4 
Discussion 
Article 4 2:9 
Article 5 2:10 
Purpose 2:7 
Reported to the Senate without amendment 2:5 


Canada-New Zealand Consultative Committee 
Provision, organization 2:7, 2:9 


New Zealand 
Balance of trade with Canada 2: 8-9 
Exports, meat 2:9-10 
Imports from Canada 2:10 


Roy, J. R., Acting Head, Commercial Policy Division, Department 


of External Affairs 
Statement 2:7 


Shipping 
Direct shipment provision 2:7-9 


Tariffs 
Consultation provision 2:7, 2:10 


BILL S-5S 


WEIGHTS AND MEASURES ACT 


Basford, Hon. Ron, Minister of Consumer and Corporate Affairs 
Statement 4:7-8 


Bill S-5 
Amendment, Clause 6(2) — Limitation of power to amend 
Schedule Il 4:14, 4:16-20, 4: 22-24 
Discussion 


Clause 4 — Units of measurement 4: 23-24 


Clause 5 — Seigneurial tenure 4:22-23 

Clause 8 — Use of devices 4:9, 4:15 

Clause 13 - Local standards 4:1 2-13 

Clause 16 — Alterations and adjustments to devices 4:14 
Clause 35 — Punishment 4:15-16, 4:20-22 


Clause 36 
Purpose 4:7-8 
Reported to the Senate with amendment 4:5 


Deemed possession for use in trade 4:14-15 


Fraudulent practices 
Preventive legislation 4:7 


General Conference on Weights and Measures 
Canadian participation 4:11 


Hopkins, E. R., Law Clerk and Parliamentary Counsel 
Punishment provision 4:21 


Inspection procedures 
Devices 
Alterations 4:14 
Existing 4:9, 4:14-15 
New 4:9 
Time-selling 4:9, 4:11 
Lead-in time 4:9-10, 4:14 
Sampling system 4:7, 4:10 


Measurement standards 
Alteration 4:16-20, 4: 22-24 
Barrels 4:11-12 
Enforcement 4:7, 4:15-16, 4:20-22 
Light 4:13-14 
Local 4:12-13 
Reference standards 4:10 
Time basis 4:7 
Unit definitions 4:7-8, 4:11 


Metric conversion 
Canada 4:8, 4:11, 4:14, 4:22 
United Kingdom 4:8 
United States 4:8 
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United States 
Barrel measurement 4:12 
Metric conversion 4:8 


Bill S-6 
ANTI-DUMPING ACT 


Anti-dumping legislation 
Consultation 3:10 
See also 
Bill S-4 New Zealand Trade Agreement (Amendment) Act 


Anti-dumping tribunal 
Authority 3:7-16 
Guidelines 3:11-13 


Bill S6 

Amendment, Clause 3 — Inquiry into matters referred by the 
Governor in Council 3:7-16 

Discussion 
Clause 4 — Final determination of dumping 3:16-17 
Clause 5 — Report to Parliament 3:17-18 
Clause 7— Confidential evidence not to be made public 3:17 
Clause 8 — French text 3:17 

Purpose 3:7, 3:12 

Reported to the Senate with amendment 3:5 


Finance Department 
Memorandum to Hon. Senator S. A. Hayden, Chairman, Stand- 
ing Senate Committee on Banking, Trade and Commerce 
ae 1P tos 38th 


Financing 
Concessional 3:7-8 


Hopkins, E. R., Law Clerk and Parliamentary Counsel 
““Days’’, interpretation 3:17-18 


Bill S-9 


AN ACT TO AMEND THE COPYRIGHT ACT 


Act (An) respecting copyright 
Development, revision 28:17, 30:12-13, 31:8-9, 31:13 
Discussion 
Section 3 — Copyright 25:11, 30:5-6, 30:9, 30:15 
Section 4(3) — Copyright in records and other mechanical 
contrivances 23:7-9, 23:12, 23:20-23, 25:7, 28:9, 28:14, 
SHOES, SULTS) 
Section 10 — Term of copyright in records and perforated 
rolls 30:6-7, 30:15, 30:17 
Section 19 — Making in Canada of records, etc., no 
mininincement) 235185 923326), 23329-30552. 28312) 
30:6-8, 30:12-13, 30:17-18 


Alleyn, J. R., General Counsel, Canadian Broadcasting Corporation 
Statement 23:21 


American Federation of Musicians 
Function 23:28 


Artists 
See 
Performers 


Audet, Henri, President, Canadian Association of Broadcasters 
Statement 23:6 


Author, composer 
Performing right tariff 
Effect 23:18-19 
Income, situation 23:6, 23:10, 23:12-14, 23:24-26, 23:28, 
23:31-32, 25:12, 28:12-13, 30:6-9, 30:12-13 
Protection, musical works 23:21, 25:9, 25:12, 28:9, 28:17-18, 
28:24 


BMI Canada Limited 
See 
Broadcast Music Incorporated Canada Limited 


Banking, Trade and Commerce Standing Senate Committee 
Organization 17:9 


Basford, Hon. Ron, Minister of Consumer and Corporate Affairs 
Letter to Hon. S. A. Hayden, Chairman, Standing Senate 
Committee on Banking, Trade and Commerce (19 May 1971) 
2525 
Statement 31:7-9 


Baton Broadcasting Limited 
Appearance, discussion 25:5-15 
Brief 25:6 


Berne Convention 
See 
International Convention for the Protection of Literary and 
Artistic Works (Rome revision, 1928) 


Bill S-9 
Discussion 
Clause 2 — 30:23 
Clause 4(3) — Copyright in 
25:10-11, 28:14, 30:5 
Clause 4(4) — Nature of copyright 23:9-10, 23:15, 23:20, 
25:10-11, 28:14, 30:5-6, 30:9 


records and contrivances 


Effect 
Copyright Appeal Board decision 28:18, 30:23-24 
Public interest 31:11 
Record industry, performing right claim 31:17-18 
History 11729.2326523:220023324 
Purpose L729 23u5., 23.852 ono Oromo OELO 
Reported to the Senate without amendment 31:5 


Broadcast Music Incorporated Canada Limited 
Opetationy eitect 2371 0N 3210. 2304 2a 8232400522 8 
yi thy HOS PSN, 2 UAAS, SOLUS, HOSP Ses leeeGOy shies ley. 
Sey) 
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Broadcasting industry 
Advertising, promotion of records 23:8, 23:15, 23:22-23, 25:10, 
27:15-16, 28:9, 30:21-22 
Author, composer, publisher payments 23:6, 23:10, 23:12-14, 
DS DAD Gn 2922 Sy Loto, 25 oe 5 28e 12-15 
Background 28: 7-8 
Market infiltration 28:7 
National identity, Canadian content 23:16-17, 28:10, 30:18-19 
Performers: payment, relations 23:14, 23:31-32 
Performing right tariff 
Copyright Appeal Board award 25:5, 25:14, 27:11-12, 
28:13-14, 28:18, 30:7-8, 30:22, 31:8, 31:10 
Cost effect 23:6-7, 23:11-12, 23:14-15, 23:19-20, 27:11-12, 
28:80 28:10,5 266-1 7; 3079-10} 230222-23)31 10-11, 
31:16-18 
Foreign countries, payments 27:7 
Position 23:8 
Record use, station procedure 23:10, 23:15, 30:22 
Revenue 28:13, 30:10 
Subsidization, federal government 28:5 
See also 
Canadian Association of Broadcasters 
Canadian Broadcasting Corporation 
Television 


CAB 
See 
Canadian Association of Broadcasters 


CAPAC 
See 
Composers, Authors and Publishers Association of Canada 


CBC 
See 
Canadian Broadcasting Corporation 


CCTA 
See 
Canadian Cable Television Association 


See 
Canadian Labour Congress 


Cable Television 
See 
Television 


Canadian Association of Broadcasters 
Appearance, discussion 23:5-20 
Brief 23:6-7, 23:13-16 

See also 
Broadcasting industry 


Canadian Broadcasting Corporation 
Appearance, discussion 23: 21-26 
Brief 23:21-23 


a, 


Performing right tariff 
Author, composer, publisher 23:6, 23:24 
Copyright Appeal Board award 25:5, 27:12, 30:22 
Cost effect 23:6, 30:22-23, 31:18 

Preferential treatment, record industry 30:23, 31:17 
See also 

Broadcasting industry 


Canadian Cable Television Association 
Appearance, discussion 28:5-19 
Background, operation 28:5 
Brief 28:5 


Canadian Labour Congress 
Appearance, discussion 23:26-34 
Brief 23:29-30, 23:32-33 


Canadian Recording Manufacturers’ Association 
Appearance, discussion 28:37, 30:5-25 
Brief 30:5, 30:11, 30:14, 30:18-20 


Canadian Talent Library 
Public performance fees 30:14 


Collection agencies 
See 
Broadcast Music Incorporated Canada Limited 
Composers, Authors and Publishers Association of Canada 


Composer 
See 
Author, composer 


Composers, Authors and Publishers Association of Canada 
Operation, effect 23:10, 23:12, 23:24, 23:18, 23224) 23:28, 
25:7,,.25:9, 25:12, 28:4 2-15 73005180828) Sis8-e3 1: 13; 
ShEF 


Copyright 
History 23:16-18 
Purpose 23:9, 28:8, 30:5 


Copyright Act 
See 
Act (An) respecting copyright 


Copyright Appeal Board 
Authority, function 17:9-10, 23:7, 23:9, 27:11 
Bill S-9, effect 28:18, 30: 23-24 
Broadcasting industry, position on performing right fee 23:18 
Concept, development 27:6, 31:17 
Sound Recording Licences (SRL) Limited 
Application 23:6-7, 23:9, 23:14-15, 23:18, 23:22, 23:28, 
PANG fees) isl le 
Award) 25:5. 252040274 925-14 2c os 0: 1-9. 
BORO oS laoe SO 


Dodge, William, Secretary-Treasurer, Canadian Labour Congress 
Statement 23:26-27 
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Economic Council of Canada 
Special Report on International and Industrial Properties (1971) 
DS aoa |Miee2S 82 5209-50 25555, illu Slo, 3b: 7-95 
Sail, Sileish, Sule il, 


Fortier, Yves, Counsel, Sound Recording Licences (SRL) Limited; 
Canadian Recording Manufacturers’ Association 
Statement 30:5-6 


Goodman, E. A., Q.C., Director, Baton Broadcasting Limited 
Brief, statement 25:5-7 


Great Britain 
Board of Trade, Copyright Committee: report 30:20, 31:9, 
31:12, 31:14 
Performing right legislation 23:7, 23:19, 25:13, 27:13-14, 28:9, 
30:20) 39:9, 31:12 
Record industry, performer agreements 25:7, 27:13-14, 30:12, 
SWRI Ae Swe) 


Gregory Committee 
See 
Great Britain 
Board of Trade, Copyright Committee 


Hopkins, E. R., Law Clerk and Parliamentary Counsel 
Copyright implications of Rome Convention 23:33 


Ilsley Commission 
See 
Royal Commission on Patents, Copyright and Industrial 
Designs 


International Convention for the Protection of Literary and Artistic 
Works (Rome revision, 192 8) 
Provisions, national legislation 23:21 


International Convention for the Protection of Performers, Pro- 
ducers of Phonograms and Broadcasting Organizations (1961) 
Canadian participation 27:8-9, 27:12 
Provisions 23:27-28, 23:32-33, 25:7, 27:5, 27:8-9, 27:13-15 


International Federation of the Phonograph Industry 
Appearance, discussion 27:5-16 
Biter 272552027 
Organization, background 27:5 


Labonté, Yves, President, General Director, Radio-Television Broad- 
casting Board of Quebec 
Statement 28: 20-29 


Musical Protective Society (MPS) 
Appearance, discussion 28:5-19 
Background, organization 28:5 
Brief 28:5 


Musicians 
See 
Performers 


Newfoundland 
Performing right tariff legislation for records 30:14 


Performers 
Agreements, relations 
Broadcasting industry 23:31-32 


Record industry 23:16, 23:28, 23:31, 25:7-8, 27:6, 
27 AS-4e ea 2821s SSOsialo SOOM NSIS esl 13. 
31:18-20 


Definition 27:5 
Over-exposure 23:31, 27:16, 30:21-22 
Performing right 
laine 23212-1356 232235 823.3262 eo eee ee oes 
28:1 8-19, 28:25, 28:31-33; 30295 30a eins, SIeLO-1e 
31:13 
Legislation 27:14-15 
Salary, income 23:10-13, 23:27 
Special fund 23:10, 23:12-13 
Trust fund 23:10, 23:12-13 


Performing right tariff 
Author, composer, publisher 23:6, 23:10, 23:12-14, 23:18-19, 
23224-26, 23228, 23:31-325 25:9) 25212.) 280 mer Sil. 
28:17-18, 28:24, 30:6-9, 30:12-13 
Awards, gradual increase 25:5, 25:14-15, 28:12, 28:14-15, 
30515:.302235 3128 
Broadcasting industry position 23:8 
Claim 
Basis 23: 23-24 
Performers 23212-113; 23723, 23226-27, 2529 2829, 2008-19) 
28225, 2833153373029) 3021 S38 ese Ossie 13 
Proliferation 28:9-10, 30:17 
Record industry 23:6-7, 23:9, 23:14-15, 23:18, 25:8-9, 
25:11-13, 27:9-12, 28:13-14, 28:25-31, 30:5-18, 31:7-8, 
31:11-12, 31:14-16, 31:20 
Technicians 23:30, 27:5-6, 30:16 
Copyright Appeal Board award 25:5, 25:14, 
28:13-14, 28:18, 30:7-9, 30:22, 31:8, 31:10 
Effect 
Author, composer, publisher 23:18-19 
Broadcasting industry 23:6-7, 23:11-12, 23:14-15, 23:19-20, 
27:11-12, 28:8, 28:10, 28:16-17, 30:9-10, 30:22-23, 
31:10-11, 31:16-18 
Television 25:9, 28:6 
Fee exportation 23:6, 23:14, 23:16-18, 23:28, 25:6-7, 25:9, 
22, 28:15-ll6y 3050 8-20230723 
Government position 31:7 
Legislation 
Great Britain 23:7, 23219302577} \25:13. 27:03-14),.28:9; 
SOS sie 
History 27:5, 31:7 
Newfoundland 30:14 
Other countries) 23: 19925275 27 5-eee llee2 el 4-053 19 
United estates) 23.3] 251 One 23 ea eon laa 2 76-95 
28:8-9, 30:13-14, 31:9-10, 31:12, 31:15 
Sheet music 23:7 
Tax exemption 28:15 
Theatres 25:5 
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Polydor Limited 
Organization, background 28:9 


Radio-Quebec 
See 
Radio-Television Broadcasting Board of Quebec 


Radio-Television Broadcasting Board of Quebec 
Appearance, discussion 28:1 9-37 
Background 28:21, 28:35-36 


Record Industry 

Agreements, relations with performers 23:16, 23:28, 23:31, 
2021-Gy. 27:08 2lobsel4,, 20:11, 30;11-12,: 30:19, 31:8, 
31:12-13, 31:18-20 

Background, operation 23:10-11, 23:13, 25:13-14, 28:10-11 

Contractual rights 23:8, 25:9-10 

Domestic production 23:11, 
30:18-19, 31:18-19 

Performing right tariff 
Claim 23:15-17, 23:26, 23:33-34, 25:8-9, 25:11-13, 27:9-12, 


CA Na MIZE). 2a 2). 28:16; 


28: 19-14, -28:25-31, 30:5-18, 31:7-8, 31:11-12, 
31:14-16, 31:20 
Effect 
Author, composer, publisher 23:18-19 
Broadcasting industry 23:6-7, 23:11-12, 23:14-15, 


2319-20, 27-11-12, 28:8, 28:10, 28:16-17,. 30:9-10, 
30: 22-23, 31:10-11, 31:16-18 


Use aii is 
Piracy losses 30:15-16 


Producer-maker distinction 27:9-10 
Producer-publisher 23:34, 28:11-12 
Property, reproduction right 23:9-10, 23:21-22, 25:6, 25:10-11, 


DTOseey be, 26:95 3036, 30:12, 30:15-16,32:10-11, 
SLES 

Public performance fees 30:14-15 

Record 
Advertising, promotion 23:8, 23:15, 23:22-23, 25:10 


27:15-16, 28:9, 30:21-22 
Definition 23:9 
Over-exposure 30:21 
Sales, royalty exportation 23:11-12, 25:6, 27:15-16, 28:11 
Stamping privilege 25:12 
Use, broadcasting industry 23:10, 23:15, 30:22 
See also 
Sound Recording Licences (SRL) Limited 


Rome Convention 
See 
International Convention for the Protection of Performers, 
Producers of Phonograms and Broadcasting Organizations 
(1961) 


Royal Commission on Patents, Copyright and Industrial Designs 
Recommendations 23:15-17, 27:13, 28:9-10, 28:14, 31:7, 31:9, 
31:12-14 


SRL 
See 
Sound Recording Licences (SRL) Limited 


Sheet music 
Performing right 23:7 


Sound Recording Licences (SRL) Limited 
Appearance, discussion 28:37, 30:5-25, 31:14-20 
Brief 30:5, 30:11, 30:14, 30:18-20 
Canadian Broadcasting Corporation, 

21 Ue eas WBA 7) 
Organization, background 23:14, 25:6, 28:11, 31:8 
Performer agreements 23:16, 28:11, 30:11-12, 30:19, 31:8, 
31:12-13, 31:18-19 
Performing right fee 
Application 23:6-7, 23:9, 23:14-15, 23:18, 23:22, 23:28, 
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THE STANDING SENATE COMMITTEE ON 
BANKING, TRADE AND COMMERCE 


Chairman: The Honourable Salter A. Hayden 


The Honourable Senators: 


Aird 
Aseltine 
Beaubien 
Benidickson 
Blois 
Burchill 
Carter 
Choquette 


Connolly (Ottawa West) 


Cook 

Croll 
Desruisseaux 
Everett 
Gélinas 
Giguére 


Grosart 
Haig 
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Hollett 

Isnor 

Kinley 

Lang 
Macnaughton 
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Walker 
Welch 
White 
Willis—(29) 


Ex officio members: Flynn and Martin 


(Quorum 7) 


Order of Reference 


Extract from the Minutes of the Proceedings of the 
Senate, October 27, 1970: 


“Pursuant to the Order of the Day, the Senate 
resumed the debate on the motion of the Honourable 
Senator Robichaud, P.C., seconded by the Honoura- 
ble Senator Carter, for the second reading of the Bill 
S-2, intituled: “An Act respecting statistics of 
Canada”. 


After debate, and— 
The question being put on the motion, it was— 
Resolved in the affirmative. 
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The Bill was then read the second time. 


The Honourable Senator Robichaud, P.C., moved, 
seconded by the Honourable Senator Carier, that the 
Bill be referred to the Standing Senate Committee 
on Banking, Trade and Commerce. 


The question being put on the motion, it was— 
Resolved in the affirmative.” 


Robert Fortier, 
Clerk of the Senate. 


Minutes of Proceedings 


Wednesday, October 28th, 1970, 
(1) 


Pursuant to adjournement and notice the Standing 
Senate Committee on Banking, Trade and Commerce met 
this day at 9:30 a.m. to consider: 


Bill S-2 “An Act respecting statistics of Canada’. 


Present: The Honourable Senators Hayden (Chairman), 
Aird, Beaubien, Blois, Connolly (Ottawa-West), Desruis- 
seaux, Everett, Gelinas, Hays, Hollett, Isnor, Kinley, 
Lang, Macnaughton and Molson—(15). 


Present, but not of the Committee: The Honourable 
Senator McDonald—(1). 
In attendance: E. Russell Hopkins. Law Clerk and Par- 
liamentary Counsel. 
Witnesses: 
Dominion Bureau of Statistics: 
Walter E. Duffett, Dominion Statistician; L. E. Rowe- 


bottom, Assistant Dominion Statistician; H. L. Allen, 
Assistant Dominion Statistician. 


Department of National Revenue: 


H. F. Herbert, Assistant Deputy Minister, Systems 
and Planning. 


Department of Justice: 
D. D. Pratt, Legal Division. 


Upon motion it was Resolved to report the said Bill 
without amendment. 


After discussion and upon motion it was Resolved to 
reprint 10,000 copies of the Report of the Committee on 
the White Paper “Proposals for Tax Reform’’. 


At 11:00 am. the Committee adjourned to the call of 
the Chairman. 
PNG SIES 


Frank A. Jackson, 
Clerk of the Committee. 


Report of the Committee 


Wednesday, October 28th, 1970. 


The Standing Senate Committee on Banking, Trade 
and Commerce to which was referred the Bill S-2, 
intituled: “An Act respecting statistics of Canada”, has in 
obedience to the order of reference of October 27th, 1970, 
examined the said Bill and now reports the same without 
amendment. 


Respectfully submitted. 
Salter A. Hayden, 
Chairman. 


22963—13 


Si 


The Standing Senate Committee on Banking, Trade 


and Commerce 


Evidence 


Wednesday, October 28, 1970 


[Text] 


The Standing Senate Committee on Banking, Trade 
and Commerce to which was referred Bill S-2 respecting 
statistics of Canada met this day at 9 am. to give 
consideration to the bill. 


Senator Salter A. Hayden (Chairman) in the Chair. 


The Chairman: Honourable senators we have one bill 
before us for consideration this morning Bill S-2 the 
Statistics Act. We have here Mr. Walter Duffett, the 
Dominion Statistician who will lead the panel in 
discussion. 


Mr. Walter Duffett, Dominion Statistician: Yes, Mr. 
Chairman. I have some of my colleagues here to help me 
if necessary. 


The Chairman: That is good. We also have Mr. Rowe- 
bottom, Assistant Dominion Statistician and Mr. Allen, 
Assistant Dominion Statistician. We have others in 
reserve in case your questions require more extensive 
coverage. I think possibly the best way to start would be 
to have some open remarks from Mr. Duffett. 


Mr. Duffett: Thank you, sir. I welcome this opportunity 
to make a few introductory remarks on the statistics bill 
before you today. As Senator Robichaud pointed out in 
introducing the bill, it contains a variety of provisions 
designed to update the legislation, to meet the needs of 
users, and to protect the privacy of respondents. 

Senators Connolly (Ottawa West) and Choquette in 
their remarks clearly identified the most important fea- 
tures of the bill, and I will confine my comments to these 
aspects. These points were, briefly: 


(1) the penalty features of the legislation and the com- 
pulsion these imply; 

(2) the rising cost of the statistical system; 

(3) the burden of response, especially on small firms; 


(4) the need to protect the privacy of businesses and 
individuals. 


Penalties for non-response are a necessary feature of a 
statistical system but, fortunately, one which is not often 
imposed. Persuasion and assistance to respondents meet 
nearly all our needs. Prosecution of business firms has 
not been necessary in recent years, nor in the case of 
individuals except for a few isolated cases in connection 


with the census of population. Of course, it may be 
necessary at some time to consider prosecution of a few 
recalcitrant respondents where all other efforts have 
failed. The penalties have been adjusted to conform to 
rising prices and incomes, in order to preserve an incen- 
tive to co-operate, but the prison terms remain- 
unchanged; the minimum penalties have in fact been 
eliminated altogether. 


An effort to keep down rising costs and minimize 
response burden is evident in two main changes in the act. 
The first is designed to confirm and extend in a selective 
fashion the present structure of several hundred co-oper- 
ative agreements by which D.B.S. and the provinces 
share identical questionnaire forms in meeting their 
survey needs. This avoids a great deal of possible 
duplication. The proposed changes take into account the 
growing needs and sophistication of the provincial statis- 
tical offices, and will encourage them to develop rigorous 
legislative and other protections to privacy. 


The proposed use by D.B.S. of unincorporated business 
and personal income tax information for statistical pur- 
poses is an extension of a highly successful and quite 
acceptable system of using corporate income tax material 
which has been in operation since 1965. We believe that 
the new arrangements would enable us to eliminate some 
10,000 firms from the present obligation to report under 
the annual census of manufactures, and that it could 
before long greatly reduce the reporting burden of some 
60,000 to 80,000 other firms in a variety of fields. 


The senators rightly pointed out the dangers of disclo- 
sure of income tax records and we would propose to 
ensure that whatever material was brought to D.B.S. 
would be stored under special precautions in a central 
location. I find it difficult to see that use of these records 
by D.B.S. for purely statistical purposes could constitute 
a precedent for wider use for other reasons. As Senator 
Robichaud pointed out last evening, D.B.S. is not really 
concerned with looking at individual records, but with 
aggregating them, and has had a good deal of experience 
in a variety of fields with information at least as sensi- 
tive as records of income. It may be of interest to honour- 
able senators to know that income tax records have 
been successfully used for years for statistical purposes 
in the United States and Scandinavia without adverse 
repercussions. 

I shall be happy to provide information about further 
features of the bill or about D.B.S. operations. The organ- 
ization is a large and complex one and I have several of 
my colleagues here to assist in meeting your needs. 
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The Chairman: Mr. Duffett, would you say that the 
statistics you have been producing to date are less benefi- 
cial than they would have been if you had had this 
income tax information that you are seeking now? 


Mr. Duffeii: Yes, they have been less complete, but 
most of all, they have been more costly. 


The Chairman: How have they been less complete? 


Mr. Duffeti: The best illustration, I think, is in the 
fields of unincorporated businesses. Small businesses are 
of very widespread interest to legislators at all levels, 
and to trade associations. 


Senator Isnor: For what reason? 


Mr. Duffeti: Because there is a feeling that small busi- 
nesses need particular attention and particular help from 
government. Smail businesses, it is felt, operate under 
certain handicaps, particularly in competition with large 
firms or, in particular, I suppose, firms from abroad. 


The Chairman: You know, Mr. Duffett, that was a very 
interesting remark you made. We should have had it 
when we had our hearings on the White Paper on taxa- 
tion. It may be a little late for that now, but we will keep 
a record of it. 


Senator Connolly (Ottawa West): He certainly adopted 
the principle. 


The Chairman: He certainly approved of the principle 
we were asserting. 


Senator Isnor: What makes you say that the financial 
returns you now receive, which you say are confiden- 
tial—what use do you make of those financial returns? 


Mr. Duffeti: From small businesses? 
Senator Isnor: Yes. 


Mr. Duffett: Small businesses are in total, if you had 
them all together, quite an important element in the 
Canadian economy and in particular fields such as ser- 
vices, transportation and construction, small firms still 
are very important. Obtaining information from small 
firms by conventional methods, sending questionnaires, is 
difficult for us, and is particularly burdensome to the 
firms themselves. In many cases, they do not have a 
permanent accounting staff, so it becomes necessary for 
the owner of the enterprise to prepare the forms himself, 
or to hire an accountant to do it for him. 


Senator Isnor: In other words, you are adding to the 
expense of that particular individual firm. 


Mr. Duffett: To some degree. In some degree we are 
adding expense to all firms, by asking them to fill out 
questionnaires. It is particularly burdensome in the case 
of small firms. 


Senator Isnor: How many new forms have you sent out 
in the last twelve months, seeking additional 
information? 


The Chairman: You mean, senator, additional forms? 


Mr. Duffeti: My colleague Mr. Berlinguette is more 
concerned with manufacturing. My impression is that 
there were very few indeed. The statistical system is a 
pretty mature one now and additional surveys tend to be 
relatively rare in the fields of manufacturing and mer- 
chandising. Mr. Berlinguette nods, so I gather this is the 
case. 


Senator Isnor: In the last one you sent out, you 
inquired in regard to the number of employees. Then you 
went on—full-time, part-time. How do you account for 
the part-time if they are employed by two or three firms? 


Mr. Duffeti: We are primarily interested in the number 
of employees in each enterprise and there could be a 
certain duplication in the case of people who have more 
than one job. For example, I should think possibly sea- 
sonal employees—fishermen in Newfoundland perhaps 
who work part-time in fishing and part-time driving a 
truck. This is the case so far as inquiries directed to 
business enterprises are concerned. Other surveys are 
directed to households but in that case the individual 
who has more than one job will be counted only once. 


The Chairman: Is the truck driver who also fished 
counted as two jobs? 


Mr. Duffett: It is counted as two jobs. Also the civil 
servant who may have a job during the day with the 
Government and some spare time work in the evening 
has in fact two jobs. 


Senator Connolly (Ottawa West): I was concerned 
when I spoke about this bill I must say that I did not 
read it until I was in the chamber so some of the things 
you have said have modified a good deal the remarks I 
made. This is the first time that by legislation a depart- 
ment of Government other than National Revenue, Taxa- 
tion, has had access to corporate and personal income tax 
returns? 


Mr. Duffett: Yes and no. The Dominion Bureau of 
Statistics has had access to corporate income tax 
returns—corporate income tax returns—since 1965. 


Senator Connolly (Ottawa Wesi: Individual ones? 
Mr. Duffett: No, no, corporate returns. 


Senator Connolly (Oitawa Wesi): Individual corporate 
returns? 


The Chairman: Individual corporate returns. 


Mr. Duffett: All corporate returns above a certain size 
as specified in the Corporations and Labour Unions 
Returns Act. We use, for that purpose, the Corporations 
and Labour Unions Returns Act, since 1965. 


Senaior Connolly (Ottawa Wesi): Is that a power con- 
ferred by statute. 


The Chairman: Yes. 
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Mr. Duffeit: What happened was that the Corporations 
and Labour Unions Returns Act was passed in 1962 and 
involved the D.B.S., which administered it, in obtaining 
separate financial statements from corporations in addi- 
tion to those already filed with income tax authorities. 
Many respondents, including some trade associations, 
suggested to us that it would be simpler and more effec- 
tive if we simply utilized the returns submitted for 
income tax purposes. An amendment was brought in in 
1965 which permitted this. There have been literally no 
complaints about this arrangement from business firms. 


Senator Connolly (Ottawa West): Certainly from the 
point of view that it reduces the amount of paper work 
that the corporation does, it is beneficial. When you get a 
corporate return and now when you would get an 
individual return, would you continue, under this legisla- 
tion, not to use it individually or to publish anything 
about the individual return, bur rather to deal with 
classes and groups? 


Mr. Duffett: This is the case. This in fact is what we do 
with all the information we receive. We are forbidden by 
law to publish anything which will disclose the opera- 
tions of an individual firm. 


Senator Everett: Is this an exception to that rule? Do I 
not read in here that you can disclose actually, in rela- 
tion to the provinces? 


Senator Connolly (Ottawa West): I was going to come 
to that point, as it is important, but go ahead. 


Mr. Duffett: It is part of the new bill. Under the 
present legislation, as I mentioned, we share surveys with 
the provinces. This is legal, because the respondent in 
each case signs a form indicating that he is prepared to 
have it used by both groups. This is provided for under 
the secrecy clause of the act. These arrangements will 
continue but there is another provision—in clause 10 of 
the new bill—which recognizes the fact that in some 
provinces the statistical offices are becoming more sophis- 
ticated and in fact obtain a large amount of information 
from the public. In cases of this kind, joint surveys will 
be permitted to continue, with the important exception 
that the respondent will not have to give his specific 
approval to the arrangement. This is a liberalization of 
the relationship with the provinces but it is surrounded 
by a number of qualifications. 

The first qualification is that we would enter into an 
arrangement of this kind only by order in council and 
only in fact if we felt that the arrangements within the 
province were adequate to ensure secrecy. In fact, in 
clause 10 of the bill it is specified that an arrangement of 
this kind is dependent on the province having substan- 
tially the same legal requirements, legal conditions, as 
exist now at the federal level; that the provinces have 
the power to require firms to report. 

I might say here that at the moment none of the 
provinces have sufficiently rigorous legislation to qualify 
under this provision. Some are very close to it and I 


would expect that a few of the provinces will amend 
their legislation accordingly. 


Senaior Connolly (Ottawa West): I take it that under 
the proposed law you will be furnished copies of every 
income tax return, if you so request. 


Mr. Duffeit: Not exactly. There is a difference between 
what happens under the Corporations and Labour Unions 
Returns Act and what will happen under the new 
arrangement. Under the Corporations and Labour Unions 
Returns Act we receive the actual income tax forms, hold 
them for a short time and then pass them on to the 
Department of National Revenue. Under the new 
arrangement the DBS staff would go to the Department 
of National Revenue and with their assistance extract 
from the forms, extract from the material, what it is that 
we need. There is a good deal of material submitted in 
the case of unincorporated businesses which would not 
interest us and we would make an extract of that. That 
would be returned to the Bureau of Statistics and kept in 
a centrally located place and handled by a relatively 
small number of people. But the individual forms we 
would not receive. 


Senator Isnor: What type of information do you mean 
by that? 


Mr. Duffeti: The sort of information that would inter- 
est us is aggregates, total sales, total profits, elements of 
cost which are shown in any financial statement submit- 
ted to the income tax people. The inputs of labour, 
material, amounts set aside for depreciation—essentially 
the sorts of things that appear on an income tax state- 
ment, a business income statement. 


Senator Isnor: You have been getting that information 
for years, the total sales of individual stores. 


Mr. Duffett: Yes, we have. We have been getting quite 
a lot of this material for years, and it is our hope that 
we will be able to obtain it without going to the firms 
themselves. I mentioned that in the case of the annual 
census of manufacturers we believe that we can elimi- 
nate about 10,000 firms immediately from the: survey 
obligation and 60,000 to 80,000 firms in other areas in due 
course. 


Senator Connolly (Oitawa West): Do you keep the cor- 
porate income tax returns after you have extracted the 
information you want? 


Mr. Duffeti: No. The Assistant Deputy Minister of 
National Revenue, Mr. Herbert, is here and can explain 
in detail what happens on their side, but what happens 
is, as I understand it, that the forms come from the 
regional offices to the head office in National Revenue. 
On the way they pause briefly in the Bureau of Statistics 
where they are kept in a locked cage and under special 
security arrangements. We take from the forms the 
material we require and these are then passed on to the 
Department of National Revenue. Is that correct, Mr. 
Herbert? 


Mr. H. F. Herbert, Assistant Deputy Minister, Systems 
and Planning, Depariment of National Revenue: Mr. 
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Chairman, we are dealing with two separate things here. 
First there are the arrangements with regard to corpo- 
rate returns which have been in existence since 1965, as 
Mr. Duffett has said. In the case of corporate material, 
because they are relatively few in number, being about 
350,000 or so in number, we receive two copies of such 
returns from the taxpayers. One copy stays in our dis- 
trict offices where it is the main vehicle for assessment 
and dealing with the taxpayer from our point of view. 
The second copy comes to our head office in Ottawa via 
D.B.S., and, while it is on its way through D.B.S., they 
extract the kind of financial and other data they are 
interested in. That situation, as I say, has been running 
for over five years. 


Senator Connolly (Ottawa West): Does that include the 
taking of the name, address and all the rest of it of the 
company? 


Mr. Herbert: I think that in D.B.S. they have a file 
with the name and address in order to follow up on their 
responses. They have a master file on magnetic tape. 


Senator Desruisseaux: Is under 


actual laws? 


that permissible 


Mr. Herbert: It is provided for, senator, under the 
Corporations and Labour Unions Returns Act. Now we 
return to the new proposed legislation. In the case of 
individuals, because they number now almost nine mil- 
lion a year, and almost for the purposes of logistics, we 
require only one return from the taxpayer. This is filed 
Girectly to our data centre in Ottawa where we go 
through the necessary procedures to verify the correct- 
ness, and it is at this point, while it is in Ottawa briefly, 
that staff in our building would extract the extra data 
that D.B.S. are now seeking to get. The return would 
then go back to our district offices as it has always done. 


The Chairman: That is, the D.B.S. staff would do the 
extracting? 


Mr. Herbert: No, it would likely be our staff working 
under their direction. Perhaps it would be supervised to 
some extent by some of their key people who have to 
make sure that what is being extracted is being done 
properly. But the confidentiality of the returns remains 
intact. We have a secrecy provision and D.B.S. have an 
even more stringent secrecy provision, and I am aware of 
no situation where any taxpayer’s affairs have leaked, if I 
may put it that way, because of the arrangements we 
have had. : 


Senator Molson: Would that information of individuals 
be identified in going from National Revenue to D.B.S.? 


Mr. Herbert: I would say that most of the information 
that would go to them would be in magnetic tape form, 
aggregated, and unidentified as to any individual at all. 


Mr. Duffett: May I interrupt for a moment? Some of it 
would have to be identified for the reason that, if we are 
going to use some of this information as a substitute for 
some of the things we now get from small businesses, it 


would be necessary to have the name of the enterprise in 
order to combine it with what we already get from small 
business firms. So some of it would have to be identified. 


Senator Molson: That is small business. What about the 
case of individuals? 


Mr. Duffett: In the case of individuals it is less neces- 
sary. The Department of National Revenue already pro- 
duces a pretty substantial tabulation of personal incomes. 
We would hope to assist them to improve this. There 
might be occasions on which we would need to have the 
names of individuals — 


The Chairman: Why would there be an occasion where 
the name of the individual would be important? 


Mr. Duffett: Frankly, I cannot think of an occasion at 
the moment. 


The Chairman: Neither can I. 


Senator Connolly (Ottawa Wesi): But the authority is 
there in the act now for you to do it. 


Mr. Duffett: No, but it would be in the bill. 


The Chairman: It is in the bill. It is not in the law 
now, Senator. 


Senator Connolly (Ottawa West): It is in the bill. That 
is what I meant. 


Mr. Duffeii: Another case, for example, where we 
would not require names is in using income tax informa- 
tion to study migration from one province to another. In 
the present situation it is very difficult for us to deter- 
mine the flow of people from one province to another 
and, consequently, to make a good inter-census estimate 
of the population. In that case we are just interested in 
the number of bodies moving from one place to another 
and, although it might be interesting to have information 
as to the occupation and other facts of that sort, the 
names of the individuals are of no concern. 


Senator Molson: I do not see why you need the names 
of any individuals from individual income tax returns. I 
fail to see how that should be of any vital consequence to 
D.B.S. 


Mr. Duffett: In general, I agree with you. On the other 
hand one hestitates to make an absolute commitment on 
something as important as this because there could con- 
ceivably be a situation or circumstances in which we 
wish to combine this material with other information we 
had in the Bureau of Statistics in order to produce more 
meaningful data. 


The Chairman: What, for instance? 


Mr. Duffeit: For example if one wanted to take a 
sample of census information, which gives a great deal of 
information at quinquennial intervals about education 
and occupation and so on, it might be desirable to make 
certain studies which would combine the information 
available with the information obtained for income tax 
purposes and for that you would need names and 
addresses. 
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The Chairman: But going back to this question, you 
want to gather information, I suppose, as to various 
classes of occupations and the income in those groups 
and then to aggregate that? 


Mr. Duffeit: Yes. 
The Chairman: You do not deal with the individual? 
Mr. Duffett: No. 


The Chairman: And having aggregated that informa- 
tion, it has limited use. 


Mr. Duffett: Perhaps it has limited use, but this is 
what statistics are. They are aggregations of individual 
returns, and the rules of the game are that you do not 
disclose individual records. 


The Chairman: But having got to that point of the 
aggregate, I am trying to understand of what use and 
under what circumstances it might be desirable that you 
should get individual names and individual income 
reports. 


Mr. Duffeit: Well, as I was mentioning before, this is 
necessary if you are going to blend records obtained from 
National Revenue with those of the D.B.S. I mentioned 
this in connection with small businesses. 


The Chairman: But we are talking about individuals. 


Mr. Duffett: Right. In the case of individuals, we obtain 
a great deal of information, as I mentioned, through the 
census, and it might be desirable to take a sample of 
persons from a census and feed in certain additional 
information which would come from income tax returns. 


The Chairman: But on a census return you do not get 
a statement of a man’s income, do you? 


Mr. Duffett: Yes, we do. But this is not what I was 
referring to. There are other characteristics which we 
learn from the census. There is information about educa- 
tion and occupation and the numbers of dependents. 


Senator Everett: Mr. Chairman, is this checking to see 
if the information given on the census is correct? 


Mr. Duffett: This might be of some interest to us, but I 
might say that it would not be of interest to the Depart- 
ment of National Revenue because the fiow is one way. 


Senator Evereiti: The Department of National Revenue 
might not be interested, but you, given certain returns 
from the census, might well use those returns with the 
income tax returns to check the accuracy of the returns 
given by the census. 


Mr. Duffett: Well, for example, if we felt that the 
information on taxi drivers’ earnings as submitted to one 
or the other was low, a comparison might be interesting 
and useful. 


Senator Everett: But you were saying also you would 
like to check occupations and the number of people in 


the household. Why would you want to use the tax 
return to check that information? 


Mr. L. E. Rowebottom, Socio-Economics Statistics 
Branch, Dominion Bureau of Statistics: It is not so much 
a question of checking, but a question of the adequacy of 
the questions asked to obtain information about occupa- 
tion. This is an exceedingly difficult statistic to compile, 
and depending upon how you ask questions concerning 
occupations, you will get quite a wide range of answers. 
The way in which the questions are asked determines the 
validity of statistics of occupation. It is a very difficult 
question for an individual to respond to, and if you ask 
me what my occupation is, I may say that I am a civil 
servant which really is not my occupation but is the 
industry in which I work. The possibility of determining 
the way in which householders are able to cope with 
questions about occupation when asked one way and 
when asked another way is an important possibility in 
improving the way in which both we and the Department 
of National Revenue might formulate the questions we 
ask concerning occupation. 

Another possibility, and my colleagues can correct me 
if I am wrong on this, of its importance as a way in 
which we might use the individual information, is that 
the Depariment of National Revenue is not concerned 
with the publication and calculation of statistics concern- 
ing family income, whereas from economic and sociologi- 
cal viewpoints and the structuring of government policy 
that income available to the family unit is a very impor- 
tant determinant and most of the DBS income statistics 
which we now compile from sample surveys relate to the 
family, and the possibility of using National Revenue 
information to compile family income statistics is an 
important addition. 


Senator Everett: But don’t you ask those questions on 
the census? You say you get income information on the 
census, but don’t you ask those questions on a family 
basis? 


Mr. Rowebottom: But the census is only once every ten 
years, and income statistics derived from the census 
become available only once every ten years. 


Senator Everett: But here you are talking about using 
specific names and terms. Surely in compiling informa- 
tion in the years between the census you would be using 
the general information and there would be no need to 
have the individual names. 


Mr. Roweboitom: The point I was trying to make was 
that to construct family income we would need it. The 
fact is, and I cannot think of an exception, that all our 
statistics that we publish are based on individual returns 
of one kind or another, and our whole business involves 
the additional aggregation of additional information, 
which is private to the individual who supplies it to us, 
into statistics which are very important describers of 
economic and social conditions and which do not reveal 
anything about the individual on which the statistics are 
based. That is the whole process. 
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The Chairman: It occurs to me that statistics that 
National Revenue put out quite often are out of date. We 
had reason to study the latest ones available to us when 
we were conducting hearings on the White Paper and 
they were for 1967. Now in that you are given groupings, 
classes, such as doctors, lawyers, engineers and you are 
given the numbers, but you are not given the names, of 
course, and they do strike the average income related to 
that classification. Now what more is it that you want? 
Why are not those statistics good enough for your 
purpose? 


Mr. Duffeti: Well, they are good and they will contin- 
ue, and I hope that when we can go to National Revenue 
and study with them individual forms and methods of 
improving individual forms that these will in fact become 
better. The Department of National Revenue is, however, 
not a statistical agency. It is an administrative agency; it 
assembles certain material up to a certain degree of 
detail and sophistication. Pure statistics is more con- 
cerned with the analysis and interpretation of material, 
and it is probable that we will utilize this power to come 
a good deal closer to income characteristics and so on in 
this way. 


To answer your query more directly, there is the point 
that has been mentioned by Mr. Rowebottom, that for 
many purposes family income statistics are necessary. We 
would like to be able to combine the material from 
National Revenue in order to prepare statistics on 
incomes of families. 


The Chairman: I am just wondering, will there not be 
a duplication? What you are really saying is that the 
National Revenue takes the bare statistical study along to 
a certain end which suits them, and then you come along 
and pick it up. Why do we need two agencies doing it? 


Mr. Duffeit: I can say that our relations with National 
Revenue are sufficiently close that I think duplication is 
extremely unlikely. There was the possibility of duplica- 
tion, for example, when we obtained access to corpora- 
tion income tax returns. The Department of National 
Revenue prepared something popularly known as the 
Green Book, which was a study of corporation incomes. 
In that particular case this job was transferred to the 
bureau and the bureau now does this. I do not think, 
however, that in this case we would take over the per- 
sonal income tax studies they do. We would do certain 
things, they would do certain things, and I am quite 
satisfied they would not be the same things. 


Senator Evereti: What do you mean by saying that 
your relationships with the Department of National 
Revenue are sufficiently close? Could you enlarge on that 
and tell us how close they are? 


Mr. Duffett: We see people in the Department of 
National Revenue very frequently; we work with them 
very closely. We do not at this point exchange informa- 
tion on personal records. 


Senator Everett: You do not? 


Mr. Duffett: No. 


Senator Evereti: Is it your intention, if this legislation 
goes through, that you will? 


Mr. Duffett: In a one-way sense, in that we will have 
access, as has been described, to income tax information 
on individuals for the purposes we have been discussing. 
Tt should be pointed out, however, that this is a one-way 
street. The Department of National Revenue understands 
and accepts the fact that information which we obtain is 
covered by the Statis.ics Act and cannot be made availa- 
ble to them. 


The Chairman: Are you satisfied that this will not 
create a duplication which will cost the taxpayer more 
money? 


Mr. Duffeti: I am satisfied. In fact, the present bill 
contains one additional duty that was implied befcre but 
is now specified, and that is that the duty of the Domin- 
ion Bureau of Statistics is to endeavour to avoid 
duplicaticn. 


Mr. Herbert: I wonder if I could respond to the sena- 
tor’s question about the relationship between National 
Revenue and D.B.S. I would not want the impression 
left that we have some cosy information exchange 
arrangement. We have in fact never been able to get any 
information out of D.B.S. That is point number one. Our 
relationships are very close in this way. We rely upon 
their sampling experts, for instance, to help us design our 
own samples, not only for producing statistics but for 
other work we do. We have a close relationship with 
them in the passing of aggregated data from our Green 
Book material, which they wish to manipulate and use in 
other ways for their production of national accounts and 
so on. There is a continuing relationship because there is 
a relationship with corporation returns. 


Senator Everett: Both comments relate to the flow of 
information from the bureau to National Revenue. I am 
more interested in the information that goes the other 
way, from National Revenue to D.B.S. Would you care to 
comment on that? I know you are talking about the 
Green Book, but would you care to comment further on 
that? Do you consider yourself an agency of D.B.S.? 


Mr. Herberi: No, only in this sense, that the Govern- 
ment has established the Dominion Bureau of Statistics 
as a statistical agency of government, and when requests 
come from the private sector or from provincial govern- 
ments, from research workers to D.B.S. concerning the 
compilation of some kind of special statistical run on 
taxes and income, they are the group that will come to us 
and ask, “Can you run your computer and produce this 
compila.ion”, which wiil often have some bearing on the 
kind of thing now in the Green Book. But never is any 
information about any single taxpayer ever passed. 


Senator Evereti: Under this bill there could and proba- 
bly would be. 


Mr. Herbert: Under this bill the sampling experts of 
D.B.S. would probably want to look at individual returns 
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in order to construct the kind of data they want us to 
pass to them, usually in magnetic tape form. 


Senator Evereti: Do not you feel uncomfortable about 
that? 


Mr. Herbert: No. We have had five years experience 
now under the system involving corporation material, 
and I can recall no instance of any taxpayer complaining 
or saying that the affairs of his corporation had ever 
leaked. 


Senator Connolly (Ottawa West): Can I carry this a 
step further? Under the bill, as Senator Everett has 
pointed out this morning, detailed information under an 
agreement with the province can be passed on by D.B.S. 
to the province. Would that also include this particular 
kind of information that we are now discussing? 


Mr. Duffett: No, it would not. Clause 16(3) (a) specifies 
that any information we obtain from a department of 
government cannot be further utilized without their 
express permission, and I am sure that permission would 
not be forthcoming in this case. 


Senator Connolly (Ottawa West): Why? 


Mr. Duffett: Because they do not wish, I assume, to 
have income tax information used beyond the Dominion 
Bureau of Statistics. 


Senator Connolly (Ottawa West): What you say and 
what they say now depends upon the attitude of the 
individual, the approach of the individual, to existing 
law. If the existing law is broadened and we do not have 
conscientious public servants like yourself and the people 
you deal with in National Revenue doing it this way, 
under the law it could be completely wide open and the 
provinces could, as I understand what you are telling me, 
get an individual’s income tax returns as well as corpo- 
rate returns. 


Mr. Herbert: The provinces for which we collect taxes, 
which are nine out of ten, now have full access to any 
return if they wish. They do get data from us, and each 
province gets a magnetic tape each year of its particular 
taxpayers, their incomes and names. 


Senator Connolly (Ottawa West): That is a good 


answer. 


Mr. Herbert: We are only agents for them in the 
collection of their taxes. These are their returns. 


The Chairman: Mr. Herbert, the thing bothering me 
was that if you deal with individuals and D.B.S. now 
goes to the individual returns and gets the names and 
incomes, the amounts, this is all information that you 
aggregate by classes now. They are coming in under your 
study and your computerizing and aggregating of income 
tax returns? 


Mr. Herbert: I think what Mr. Duffett said was that in 
a very few cases they may wish to accept the actual 
name more for long range purposes and identification in 


some of their own records, than for any interest in the 
name itself. 


Mr. Roweboitom: I think it would be fair to generalize 
on this. The D.B.S. collaborates closely with many gov- 
ernment departments and uses their records which under 
the law are available for statistical purposes. We collabo- 
rate now closely with national revenue for the production 
of statistics which are not done by national revenue. 
Most of the statistical production will continue to be done 
by national revenue, but the possibility of our collaborat- 
ing with them more closely would be_ substantially 
increased if we were allowed to look at individual 
returns for statistical purposes. 

We were talking a moment ago about the flow of 
information from national revenue to D.B.S. We have a 
flow now of individual imports and export invoices from 
national revenue to D.B.S. for the purposes of compiling 
important export statistics. This is the only instance I am 
aware of—it is the only instance—where any information 
comes from national revenue. But we do have access and 
we do work with the individual export and import 
invoices and this access is provided under the law and by 
Governor in Council. 


The Chairman: We were asking you the uses or the 
purposes and the point served by having access to 
individual returns. You mentioned some study on family 
income? 


Mr. Rowebotitom: Yes. 


The Chairman: If you look at the income tax returns, 
about the only source of family income study there 
would be are the returns filed by married people on the 
basis of a single person—in other words, they are not 
entitled to the marriage rate. 


Mr. Rowebottom: That is correct. 


The Chairman: So that would be the only group, the 
only combination of tax returns, of individual returns. 

You have married returns of single persons, single 
persons who have certain dependency deductions, mar- 
ried persons who file as married persons and get exemp- 
tion, and that must be on the basis that that is family 
income. Then you have a married person who files as a 
single person because his wife has an income over and 
above the permitted amount. You do not need to look at 
all the income tax returns to get information on the 
family unit. You need only one grouping. 


Mr. Rowebottom: I think you would have to bring 
together the individual tax returns which do comprise 
the family unit. 


The Chairman: Because the income tax division now, 
in its statistics does that. We are able to extract from 
that, all these groupings that I am talking about. 


Mr. Rowebottom: My colleagues can correct me. My 
understanding is— 


The Chairman: We have material filed illustrating all 
the different groupings that I have mentioned to you this 
morning. So it is there in some form. Certainly, we do 
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not profess to be geniuses but we were able to have it 
extracted for us, without any assistance from the Income 
Tax Division. 


Senator Lang: Presumably a married couple who 
would have children under 21 could have them getting an 
income and not claim it as a deduction by the spouses. 
That would not show on the return. 


Mr. Rowebottom: The methodology of that is fairly 
complex but it does involve bringing together tax returns 
which comprise the family unit beyond those which are 
currently brought together. 


Senater Hays: In the field of agriculture, what infor- 
mation would you be receiving under this proposed legis- 
lation, that you are not receiving now? D.B.S. sends out a 
questionnaire to each agriculturalist in Canada. What 
will you be receiving that you are not receiving now? 
What will be the additional cost to the agriculturalist as 
a producer? What will he have to do that he is not doing 
now? 


Mr. Roweboittom: I cannot think of anything. Nothing. 
The possibility of his doing less is the important possibil- 
ity. I quite frankly confess not to know with precision 
ways in which current surveys, which we now take from 
the agriculturalist, could be replaced by the returns of 
national revenue. But that is a distinct possibility. And, 
looking in the years ahead, over the next ten to twenty 
years, it could become a very substantial possibility. I can 
conceive of no way in which this bill could increase the 
reporting responsibilities for farmers. 


senaior Hays: So the possibility would be that he 
would have less to report? 


Mr. Howebottom: That is correct. 


Senator Hays: What countries have an act now on 
their books and what countries do not? 


Mr. Duffeit: A statistics act? 
Senator Hays: A similar act. 


Mr. Duffeii:; Almost every country that I can think of 
has a statistics act. Even very small countries like Trini- 
dad, Barbados, Guyana and Ghana have a statistics act. 
In a sense, perhaps, this is more important in the devel- 
oping countries, because most of those countries are 
engaged in various kinds of economic planning. In order 
to do this, they require information. In order to get the 
information they have statistics acts. Virtually every 
country I can think of has one. 


Senator Hays: Is this bill patterned almost the same as 
the statistics act in Great Britain and the United States? 


Mr. Duffett: They tend to be slightly different. They 
contain the same elements but may tend to be a little 
different, because in the United States you have a frag- 
mented system, a system in which the Bureau of the 
Census, the Bureau of Labour Statistics, the Department 
of Health, Education and Welfare, the Department of 


Agriculture, all collect statistical information. The legal 
foundation for that is usually built into their own acts. 
Virtually every act in every country has two important 
characteristics—one is an obligation to report to the 
statistics office, but there is a counterpart, that is the 
promise of secrecy, which means that when an individual 
or a farmer does report, he is assured that the 
inforrnation will not be used against him. So there is this 
in common. 


Senator Hays: Are there clauses in this bill being 
introduced which are not in the act in the United States? 


Mr. Duffeti: Not that I am aware of. For example, the 
Americans have had access to income tax statistics for 
quite a period of time. The statistics acts of the provinces 
in Canada are gradually coming closer to this form. The 
acts of the Province of Quebec and the Province of 
Alberta are very similar. The one in Quebec is, I think 
modelled on this. 


Senaior Hays: 
before? 


So why have we not had this act 


Mr. Duffeti: We have had this act. This is simply a 
revision really of the existing act. It is an extensive 
revision, so it becomes a new act. It has been in existence 
since 1918, when the Bureau of Statistics was formed. 
The act passed in 1918 was an assembly of bits of legisla- 
tion seattered through different departments. 


Senator Hays: So this is tidying it all up? 
Mr. Duffeti: This is tidying it up. 


The Chairman: Do you prepare statistics on grants 
made to students to pursue university studies, to get 
special degrees such as a Pn.D., and things of that kind? 


Mr. Duffett: We have an education statistics division in 
the Bureau of Statistics, which comes under Mr. Rowe- 
bottom. Perhaps he would care to say something. 


Mr. Rowebottom: We do periodically compile a publi- 
cation called “Awards for Graduate Study”, which 
describes the nature of the awards which are available to 
students for pursuing post-graduate work. 


The Chairman: Do you specify it under the heading of 
the nature of the graduate study that is to be pursued? 


Mr. Rowebottom: My recollection is that there is a 
classification of the awards by subject of the study. 


The Chairman: All you do, however, is compile them. 
Mr. Rowebottom: Yes. 


The Chairman: The authority by which the grant is 
made exists elsewhere. 


Mr. Rowebotiom: Entirely. This is a compendium of 
awards that are available. It is merely an information 
function that we are performing—which is, of course, our 
total function. 


The Chairman: When you are getting even the 
individual information from National Revenue, you get it 
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at the stage of the individual reporting. You do not get 
the results of the action by the department in making the 
assessment. 


Mr. Rowebottom: Not at all. 


The Chairman: Whether that increases or decreases the 
income figure. 


Mr. Rowebottom: Well, yes. 

The Chairman: You do not get that information? 
Mr. Rowebottom: I would assume not. 

The Chairman: Is that correct, Mr. Herbert? 


Mr. Herbert: Yes, Mr. Chairman. Even the statistical 
data which we extract for our Green Book is only based 
upon the return after it has had that quick assessment 
that we do at the data centre. All of the changes to 
returns that are made as a result of audit or as a result 
of other action appear later in other kinds of statistics 
but not in the Green Book. It is such a small percentage 
of the total that it is not significant, although it may not 
seem that way to the individual taxpayer. 


The Chairman: An individual might have a different 
view. 


Mr. Herbert: Yes, I think he might. 
The Chairman: He might think it was very heavy. 


Senator Gélinas: Mr. Chairman, would it be possible 
for the Department of National Revenue to supply data 
or statistics required by D.B.S. by computer instead of 
having to go to the files of the individuals to get the 
information they request? 


Mr. Herbert: With respect to the kind of data that the 
D.B.S. data centre now gathers under the Corporations 
and Labour Unions Returns Act, the only way we could 
pass that to them by computer is if we were to do the 
extract work, and a lot of this material is of no interest 
to us whatever for income tax purposes, and this is why 
the return flows through them. 


Mr. Duffett: There is a point, though, that in the case 
of personal income tax returns it is altogether likely that 
the information which would be extracted for the use of 
D.B.S. would be on magnetic tape. 


Senator Everett: Clause 10, subclause (4), reads: 


(4) Where any information, in respect of which an 
agreement under this section applies, is collected by 
Statistics Canada from a respondent, Statistics 
Canada shall, when collecting information, advise the 
respondent of the names of any statistical agencies 
with which the Minister has an agreement under this 
section and to which the information received from 
the respondent may be communicated under that 
agreement. 

What happens in the case of a statistical agency that 


collects that information—the information is already col- 
lected, but you have an agreement to pass it on to a 


province? That statistical agency could presumably have 
collected the information without informing the respond- 
ent. They would not be required to do so under the act. 


Mr. Duffeti: I am not quite sure of the picture you 
have in mind. The sort of thing intended here is that a 
province, having, in accordance with the specifics above, 
acquired an acceptable statistics act, would approach us 
for a joint agreement of this kind. If their proposal was 
acceptable, an Order in Council would be passed. Under 
these circumstances common forms would begin to be 
used and on the form it would say that this information 
was being collected for the benefit of the Dominion 
Bureau of Statistics and for the Bureau of Statistics in 
the province of “X”. This is what this act says. It says 
that the respondent must know that the Bureau of Statis- 
tics in his province is a party to the arrangement. 


Senator Everett: That is correct, but let us deal with 
the Department of National Revenue, for example. They 
might want to pass on information. 


Mr. Duffett: This clause refers only to statistical agen- 
cies of the province. Under clause 10 (1) it says that the 
minister may enter into agreements with the government 
of a province for the exchange with, or transmission to, a 
statistical agency of the province. 


Senator Everett: Right. 


Mr. Duffetit: So that the two parties to this are the 
Dominion Bureau of Statistics and the statistics office of 
the province. The Department of National Revenue is not 
a party to it. 


Senator Everett: Let us assume you want to get infor- 
mation from a respondent. You are required by that 
clause, are you not, to inform him that that information 
is going to be transmitted to the statistical agency of the 
particular province? 


Mr. Duffett: That is correct. 


Senator Everett: But if you are using information, if 
the information you are transmitting is information that 
was obtained by another department of the federal Gov- 
ernment, then presumably you would not be able to 
follow— 


Mr. Duffett: Subparagraph (4) here envisages and 
applies, I think, only in the case of information obtained 
by an individual. Let us say, a company in the province 
of Quebec. 


Senator Everett: I am sorry, I do not understand your 
reply. 


Mr. Duffett: What happens under this particular clause 
is that the information is being obtained by an entity, an 
individual or a company in a province. This individual 
receives a form on which it is stated that this informa- 
tion will be used by the Dominion Bureau of Statistics 
and the statistics office of the province of, for example, 
Quebec. 


Senator Everett: The information is obtained by that 
person or from that person. 
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Senator Everett: You are saying in clause 10 (1) that 
the fact that the minister can enter into an agreement 
with a province to transmit applies to any specific statis- 
tical inquiry. 


Mr. Duffeti: Yes. 


Senator Everett: It would seem that you could transmit 
to a province information, for example, on individual tax 
returns under that agreement. 


Mr. Duffett: I think not. 


The Chairman: Subclause (2) may have some applica- 
tion, Senator. 


Senator Evereti: It may well. 


Mr. Rowebottom: Perhaps it would help if I were to 
illustrate the sort of arrangement which is contemplated 
under this clause. 


Senator Everett: I think we know the sort of arrange- 
ment contemplated, Mr. Rowebottom. We understand the 
sort of arrangement. We are now talking about the legal 
sufficiency of the act. In other words, whether it is prop- 
erly drafted. It is required under clause 10, subclause (4) 
that the respondent be informed, and any information 
that he gives may be passed on to the provinces under an 
agreement between the minister and the particular 
province. 


Mr. Rowebottom: That is correct. May I add this 
qualification, however, that in this situation and under 
this agreement the respondent is in effect providing the 
information to both agencies—both, for example, the 
Quebec Bureau of Statistics or the Alberta Bureau of 
Statistics and the Dominion Bureau of Statistics at the 
same time. 


Senator Everett: Is there anything in clause 10, though, 
that says that is the fact? That is your intention, but is 
there anything in clause 10 that says that that is actually 
the fact? 


Mr. Rowebottom: Yes. 


Senator Everett: Is there anything in clause 10 that 
would preclude you from entering into an agreement 
with the province to provide the province with the spe- 
cific information collected, say, by the Department of 
National Revenue. 


Mr. Duffett: There is in fact section 16(3)(a) which is 
the secrecy clause. It specifies that information collected 
by the Dominion Bureau of Statistics shall be passed on 
only to the extent agreed upon by the collector thereof, 
which in this case would be the Department of National 
Revenue which retains control over the information. 


Senator Everett: But if National Revenue agreed to 
pass it on, what then? 


Mr. Duffett: Well, there are two considerations here. 
The first one is as Mr. Herbert has pointed out that the 
provinces already have this information. 


Mr. Rowebottom: They are prohibited from using the 
information from tax returns for any purposes except the 
administration of income tax. 


Senator Everett: The point is well taken, but first of all 
you are already passing on that informatin if they 
request it, and secondly they are very hobbled in the way 
they use it. I am not necessarily dealing with National 
Revenue although I am using that as an example. What I 
am saying is this; I can envisage under this clause a 
situation where a department of government like Nation- 
al Revenue can obtain information from a respondent 
without informing the respondent it was going to be 
passed on and then the federal authority could enter into 
an agreement with the provincial authorities to pass that 
information on so that clause 10(4) could not be complied 
with. 


Mr. Duffeti: I think we have traced this one down. 
Subsection (4) refers to statistics collected by Statistics 
Canada—collected by what is now the Dominion Bureau 
of Statistics, and we do not collect income tax statistics. 


Senator Everett: So what you are saying for the record 
is that the only information that could be passed on to 
the province is that information that is collected directly 
by Statistics Canada from respondents. 


Mr. Duffett: Yes. 


Senator Everett: And any information collected by the 
proxy of anybody else is not available to be passed on to 
the provincial authorities. 


Mr. Duffett: Not under this clause. 


Senator Everett: Is there any clause in the bill, and I 
want this on the record, that would permit you to pass on 
information obtained by proxy? 


Mr. Rowebcttom: May I say that we could not do it 
because the respondent would not know we were doing 
it, and the law says he has to know. 


The Chairman: Well, Mr. Rowebottom, if you stop 
right there for a moment; there is a further limitation 
and that is as to the type of statistical information that 
may be the subject matter of such an agreement. I mean 
the province, for instance, must have the right to collect 
that information itself before it can be the subject matter 
of an agreement with the Dominion. 


Mr. Rowebottom: Yes, and if I may generalize on this 
point, whenever any information comes to the Dominion 
Bureau of Statistics from some other originator—and we 
do receive a great deal of such information, some of 
which is very personal, and a large proportion of it 
comes from the provinces, from registrars of birth, 
deaths and marriages, from police officers, courts, mental 
institutions and, of course, from federal agencies too, 
such as the import and export invoices which are 
referred to—the bill says, and it is very explicit on the 
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point, that in no instance may D.B.S. pass such informa- 
tion to anyone without the agreement and consent of the 
original collector, and if anyone came to us and said ““We 
would like information which you derived from some- 
body else,” we would ask them to go back to that person 
who supplied it to us, say a registrar, or Health and 
Welfare, or the Department of Agriculture. We would say 
“You go and talk to them and if they will provide us 
with a written statement saying ‘We would appreciate it 
if on our behalf you would make such information avail- 
able’ we will do it,” but in that instance we are clearly 
an agent of the originator and we would not do it 
without their precise instructions. 


Senator Everett: Looking at clause 29 which is the 
penalty clause, can you tell me whether clauses 29 and 30 
vary from the wording of the corresponding sections in 
the present Statistics Act? 


Mr. Duffett: I think they are almost identical. If you 
like I can read you the section in the present Act. It is 
section 35 of the present Act. They are identical except 
for the amount of the fine. 


The Chairman: They appear to be. 


Mr. Rowebottom: Yes, they are identical. Imprisonment 
in both cases is for three months but the fine has been 
increased from $100 to $500. 


The Chairman: Let us clarify that by giving the section 
numbers. The witness has correlated clause 29 of the bill 
with section 35 of the present act. 


Senator Everett: He states they are identical except for 
the amount of the fine, but is the same true of section 30? 


The Chairman: Clause 30 of the bill would appear to 
relate to section 36 of the act. 


Senator Everett: Is it identical? 
The Chairman: Again the penalities are increased. 


Mr. Duffett: Clause 30 of the bill and section 36 of the 
act are, I think identical except for the fact that the fine 
is different. The minimum fine has been dropped. There 
was a minimum fine in the act. 


Senator Everett: And is clause 21 identical to the cor- 
responding section? 


Mr. Rowebottom: Excuse me a moment, Mr. Chairman. 
For the record I think it should be made clear that clause 
30 is identical except that a minimum fine is no longer 
compulsory. That has been dropped. 


Senator Everett: I think I understand that. 


Mr. Duffeitt: May I make a correction to what I have 
said before. Clause 30 of the bill is not absolutely identi- 
cal. The word “department” has been inserted in addition 
to corporation. In the old act there was reference to 
“access to documents of corporations”. In this case 
departments of government have been added. 


Senator Connolly (Ottawa West): That in effect is the 
one that refers particularly to the tax department. 


The Chairman: That is right. 
Mr. Duffeti: Well, to all departments. 


Senator Connolly (Ottawa West): It would refer to all 
departments, but our primary concern this morning has 
been in connection with the tex department. 


Mr. Duffett: It is a broader issue than that though. It 
gives us the legal basis for obtaining information from all 
kinds of government records. It is quite important to the 
act. There was an inquiry about clause 31? 


Senator Everett: Clause 21. 


Mr. Duffett: Clause 21 in the new bill represents a 
consolidation of a number of statistical fields that were 
mentioned throughout the previous act. It consolidates 
about six or seven sections. 


The Chairman: The main one being section 32. 


Mr. Duffett: Section 32. I think it is important to 
realize that section 21 of this bill, which is a list of 
statistics we may produce, is really illustrative, because it 
says that we may collect statistics on “all or any of the 
following matters”. 


The Chairman: It says more than that, Mr. Duffett. 
Mr. Duffett: Yes, ‘any other matters prescribed”. 


The Chairman: It says: 


any other matters prescribed by the Minister or by 
the Governor in Council. 


Mr. Duffett: Yes. 


Senator Everett: It starts without limiting the general- 
ity of the foregoing. However, I think we use the ejus- 
dem generis rule. Is it your view that anything not 
included in items (a) to (f) would require the authority of 
the Governor in Council? 


Mr. Duffett: Or the minister. 


Senator Everett: The minister or the Governor in 


Council. 


Mr. Duffett: Item (u) specifies: 
any other matters prescribed by the Minister or by 
the Governor in Council. 


Senator Evereti: Is it your view that to obtain details 
of statistics not included in items (a) to (f) you would 
have to have such authority? 


Mr. Duffett: Mr. Pratt, who is the departmental solici- 
tor, is here, and perhaps it would be more appropriate 
for him to comment on this. 


Mr. D. D. Pratt, Deputy Director, Legal Services, 
Department of Industry, Trade and Commerce: You are 
referring to paragraph (u) in clause 21? 


Pes 
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The Chairman: Yes, that is correct, is it not, Senator 
Everett? 


Senator Everett: I am sorry, I was using paragraphs (a) 
io, @), It should .be- (a) to.) That is correct, I: am 
referring to paragraph (u), and the preamble to the 
clause. 


Mr. Duffett: I think the question is whether we could 
inquire into items other than those mentioned here with- 
out the formal prescription by the minister or the Gover- 
nor in Council in accordance with paragraph (u). 


Mr. Pratt: As I understand it, the intention is that you 
can require any other matter with the approval of the 
Governor in Council. 


Mr. Duffeitt: Or the minister. 
Mr. Pratt: Or the minister. 
Senator Hays: It covers the waterfront. 


The Chairman: I think another way of putting it is if 
you took paragraph (f), which was referred to, concern- 
ing immigration and emigration, anything that relates to 
that subject matter may be inquired into by the depart- 
ment on its own initiative and under the authority of this 
clause. It would only be a subject matter that is not 
enumerated. 


Mr. Pratt; That is correct. 


Senator Everett: But if the subject matter were not 
enumerated would the words “without limiting the duties 
of Statistics Canada’’ require the authority of the minis- 
ter or the Governor in Council? 


Mr. Pratt: I do not really understand the question. 
Senator Hays: Use an example. 
The Chairman: Pollution. 


Senator Everett: The list is so wide that I do not think 
you could find anything not included in it. 


The Chairman: What about ecology? 


Senator Everett: I am sure ecology is there somewhere. 
Assuming for the moment ecology was not there and you 
wanted to get some statistics on ecology, do you feel that 
the power in clause 21 would be sufficient to permit 
Statistics Canada to ask for information, or do you feel 
they would have to go to the minister or the Governor in 
Council to get authority? 


Senator Connolly (Ottawa West): Let us take a practi- 
cal example. Let us take the number of chemical firms, 
pulp and paper firms, companies in that category, that 
are actually putting waste directly into rivers, lakes and 
other bodies of water. Would you get that without invok- 
ing paragraph (u)? 


Mr. Rowebottom: No. 
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Mr. Duffett: Probably not. I suppose it might come 
into health and welfare. 


The Chairman: Or water utilities. 
Senator Connolly (Ottawa West): Is that there? 


The Chairman: Yes. Mr. Pratt, maybe you would agree 
if you look at clause 3 as well as clause 21, clause 3 
provides the area within which the authority of D.B.S. 
can operate. 


Mr. Pratt: Yes. 


The Chairman: Its study or its inquiry or search for 
information under clause 21, under any of it, would have 
to fit within the boundaries prescribed under clause 3. 


Mr. Prait: You are not limiting the duties under clause 
3, but as I understand it there is no intent for any change 
from section 32 of the present act. 


The Chairman: No. 


Mr. Pratt: It would permit an inquiry into any sub- 
jects, with the approval of the minister or the Governor 
in Council. 


The Chairman: There is a limitation on you as well, I 
would think, such limitation as clause 3 imports. 


Mr. Pratt: In the field of statistics? 

The Chairman: Yes. 

Mr. Pratt: In the scope prescribed in clause 3. 
The Chairman: That is the broad limiting section. 
Mr. Pratt: I think that is correct. 

The Chairman: Any other question? 


Senator Isnor: This perhaps has nothing to do directly 
with the bill, I was wondering if Mr. Duffett would put 
on the record his budget for 1970. 


Mr. Duffeti: For 1970-71? 
Senator Isnor: Yes. 


Mr. Duffett: The total amount is $38,421,000. This 
includes an amount of $5,220,000 for census purposes, the 
preparation of the census. The reason I cite the census is 
that it is something that fluctuates from one time to 
another. 


The Chairman: What is the increase as against the 
previous year? 


Senator Isnor: That was my next question. 
Mr. Duffett: Before the census or after? 


The Chairman: What figure for 1969 would relate to 
the figure you gave of $38 million? 


Mr. Duffett: $32,393,000. 


The Chairman: Is the $5 million for the census includ- 
ed in the figure of $38 million? 
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Mr. Duffeit: Yes. 


The Chairman: So you are pretty well holding your- 
selves to your expenditures or estimates of the previous 
year. 


Mr. Duffett: If you remove the census, there is still an 
increase. 


The Chairman: Not very much. 


Mr. Duffett: Not a great deal. For 1970-71, ex census, 
it was $33,201,000, and the previous year it was $29,146,- 
000. The increase of course covers a number of things, 
including salary increases. 


Senator Hays: With this additional access to informa- 
tion will you be able to reduce your budget? 


Mr. Duffeit: It has been suggested to us that we should 
start with agriculture, but we have resisted. 


The Chairman: It may be that one of the statistical 
studies that should be made in the compilation of infor- 
mation would be a study on ways and means of reducing 
expenditures. 


Mr. Duffett: A study is made annually within the 
Bureau of Statistics, I can assure you, on that subject. 


The Chairman: I am giving it a broader connotation 
than that. I mean, every place where public money is 
spent. 


Mr. Duffett: I am not sure that a bureau of statistics 
would be qualified to do that. 


The Chairman: There could be a comparative study 
and an analysis as to the things that cause changes and 
what are the elements whih enter into them. 


Mr. Duffett: It could apply... 


The Chairman: You have not undertaken that yet. It 
may be we could add that clause to the bill as one of 
your duties. 


Senator Connolly (Ottawa West): I would like Mr. Duf- 
fett to comment, first of all, on the secrecy provisions as 
they affect people in the statistics field and will, under 
this bill counterpart the secrecy provisions that apply to 
the Department of National Revenue. I would just add 
one further suggestion, that he might also let us know 
whether or not the use of the magnetic tapes and the 
computers in any way opens the door to a broadening of 
the receipt of information by people who perhaps would 
not be authorized to have it and who may not be covered 
by the secrecy oath—if there is such a thing. 


Mr. Duffett: Perhaps I can refer to the second question 
first. Information on magnetic tape is entirely processed 
within the Bureau of Statistis. We have our own com- 
puter centre. Computer centre employees, and employees 
of the Bureau of Statistics in every respect execute the 
same responsibility as this, and this material is entirely 
processed within the D.B.S. 
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Senator Connolly (Ottawa West): In other words, you 
have a data bank there and that data bank is for you 
alone and no one else has access to it? 


Mr. Duffett: That is right. 


Senator Connolly (Ottawa West): What about the data 
bank which the Department of National Revenue, Taxa- 
tion, has? Is it in the same category? 


Mr. Herbert: We are in a corresponding situation. All 
our employees are sworn to secrecy under the Income 
Tax Act and all our computing process is dealt with in 
our own system by our own employees. 


Senator Connolly (Ottawa West): And no one else has 
access to the data? 


Mr. Herbert: No. 


Senator Connolly (Ottawa West): And it does not hook 
up to any other data system? 


Mr. Herbert: No. 


Senator Connolly (Ottawa West): 
transmits information? 


Mr. Herbert: No. 


Any system that 


Senator Connolly (Ottawa West): Is there any technical 
way in which this can be done? We hear talk about 
infiltration in high places, public organizations. Could 
there be infiltration into your data bank by some techni- 
cal method? 


Mr. Herbert: I have read one or two articles dealing 
with national security in the United States, where they 
were concerned about exotic methods by which spies 
could tap a line—where they tap a telephone line and 
draw the data off. We are not on any interception lines. 
There are no lines coming into our computer that would 
allow that. 


The Chairman: Do you run tests or studies or surveys 
for the Department of Finance? 


Mr. Herbert: We run tax models. 


The Chairman: I am thinking of information in connec- 
tion with the White Paper. 


Mr. Herbert: We have a tax model computer which is 
a magnification of any identified tax data in it, which we 
run off on our computer or on another computer in 
Ottawa, by a company, on the basis that there is no 
personal information and no possibility of leakage. 


The Chairman: They are an aggregate of the classes. 
Mr. Duffett, what about the additional information that is 
required now under Bill C-4 that was passed in the last 
session, the Canada Corporations Act? This information 
will be returned to the Department of Consumer Affairs. 
Will you get it from the Department of Consumer 


Affairs? 


Mr. Duffett: No. There is no connection at all between 
our operations and the operation of that bill. 
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[Text], ino 
The Chairman: Under this bill you can get it by agree- 
ment, can you not? 


Senator Connolly (Ottawa West): It is another depart- 
ment of. government, and you can ask for it. 


Mr. Duffett: In fact, we already have entirely satisfac- 
tory information under the Corporations and Labour 
Unions Returns Act ,much richer than that. 


. The Chairman: There is not much secrecy about it in 
your department unless the way in which you put it 
forward, when the same information is filed in another 
department and open to the public. 


Mr. Duffeit: The information that is filed under the 
Corporations Act, of course, would apply only to a fed- 
erally incorporated company. 


The Chairman: That is right. 


Senator Connolly (Ottawa West): I think you said ear- 
lier that your:secrecy requirements are more stringent 
than those of National Revenue. Is that ‘so? 


Mr. Duffett: This is a statement by Mr. Herbert. 
. Mr. Herbert: The penalties are somewhat higher. 


’ Senator Connolly (Ottawa West): The penalties against 
people divulging information? 


Mr. Herbert: That is so. 


The Chairman: Have you had instances where you 
have had to apply penalties? 


_ Mr. Herbert: No sir. 


The Chairman: Or where you have applied them? 
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Mr. Herbert: My knowledge is from 27 years of 
National Revenue work. No information leak, and no 
prosecution for leak. We strengthened the act a few years 
ago, when we suddenly realized that the secrecy provi- 
sions did not embrace people who had left our employ- 
ment. We have extended it now to them as well. We did 
once attempt to introduce some partnership basis in 
regard to tax appeal cases and we were roundly ticked 
off by the chairman, where one partner did not agree 
with the other as to the shares of income. That is the 
only instance I know of of that kind of leakage. 


The Chairman: You have people who worked in the 
department and leave the department and may practice 
in this same general area. Is your oath such that it still 
covers them and that they have responsibility to observe 
secrecy? 


Mr. Herbert: The law now says that if they disclose 
any information they obtained while they are in our 
employ, they can be prosecuted. 


The Chairman: Honourable senators, are there any 
other questions? Are you ready to. report the bill? Shall I 
report the bill without amendment? 


Hon. Senators: Agreed. 


The Chairman: Honourable senators, could I have a 
motion from the committee. We printed 12,000 copies of 
our report on the White Paper and we have less than 200 
copies left. There was a big distribution to government 
stores. The suggestion now is that we might print another 
10,000. The cost of printing another 10,000 would be 
about $3,300. If we printed 5,000 more, it would cost 
about $2,500. I think we could anticipate that there will 
be a second substantial demand, as and when we get to 
legislation time, next year. I think we should get the 
copies printed now. Is that approved? 


Hon. Senators: Agreed. 


The committee adjourned. 


Ottawa, 1970 


23017—1 


ions Tiwenty-cieith Parliament 


,IeD - 


pi at “1970. 


ncn 4 1070} 


ra wN 
=" , 
na 4 


NY we | 
THE “SENATE OF CANADA 


PROCEEDINGS OF THE 
STANDING SENATE COMMITTEE ON 


Banking, Trade and Commerce 


The Honourable SALTER A. HAYDEN, Chairman 
No. 2 


WEDNESDAY, NOVEMBER 4th, 1970 


Complete Proceedings on Bill S-4, 
intituled: 


“An Act to implement an agreement amending the Trade Agreement 
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REPORT OF THE COMMITTEE 


THE STANDING SENATE COMMITTEE ON 
BANKING, TRADE AND COMMERCE 


The Honourable Salter A. Hayden, Chairman 


The Honourable Senators: 


Aird 
Aseltine 
Beaubien 
PRenidickson 
Blois 
Burchill 
Carter 
Choquette 


Connolly (Ottawa West) 


Cook 

Croll 
Desruisseaux 
Everett 
Gélinas 
Giguere 


Grosart 
Haig 
Hayden 
Hays 

Hollett 
Isnor 

Kinley 

Lang 
Macnaughton 
Molson 
Walker 
Welch 
White 
Willis— (29) 


Ex officio members: Flynn and Martin 


(Quorum 7) 


Order of Reference 


Extract from the Minutes of the Proceedings of the 
Senate, October 28, 1970: 


“Pursuant to the Order of the Day, the Honourable 
Senator Urquhart moved, seconded by the Honoura- 
ble Senator Laird, that the Bill S-4, intituled: “An 
Act to implement an agreement amending the Trade 
Agreement between Canada and New Zealand”, be 
read the second time. 


After debate, and— 
The question being put on the motion, it was— 
Resolved in the affirmative. 
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The Bill was then read the second time. 


With leave of the Senate, 

The Honourable Senator Urquhart moved, second- 
ed by the Honourable Senator Laird, that the Bill be . 
referred to the Standing Senate Committee on Bank- 
ing, Trade and Commerce. 

The question being put on the motion, it was— 

Resolved in the affirmative.” 


ROBERT FORTIER, - 
Clerk of the Senate. 


Minutes of Proceedings 


Wednesday, November 4th, 1970. 
(2) 


Pursuant to adjournment and notice the Standing 
Senate Committte on Banking, Trade and Commerce 
met this day at 9:30 a.m. to consider: 


Bill S-4 “An Act to implement an agreement amending 
the Trade Agreement between Canada and New Zealand”’. 


Present: The Honourable Senators Hayden (Chair- 
man), Blois, Burchill, Carter, Hollett, Isnor, Kinley, 
Macnaughton and Molson—(9). 


Present, but not of the Committee: The Honourable 
Senator Urquhart—(1). 


In attendance: E. Russell Hopkins, Law Clerk and 
Parliamentary Counsel and Pierre Godbout, Assistant 
Law Clerk and Director of Committees. 


Witnesses 
Department of External Affairs: 
Mr. J. R. Roy, Acting Head, Commonwealth Policy 
Division; 
Mr. W. H. Montgomery, Legal Division. 
After discussion and upon motion it was Resolved to 
report the said Bill without amendment. 
At 10:00 a.m. the Committee adjourned to the call of 
the Chairman. 
ALTE SLs 


Frank A. Jackson, 
Clerk of the Committee. 


Report of the Committee 


Wednesday, November 4, 1970. 


The Standing Senate Committee on Banking, Trade 
and Commerce to which was referred Bill S-4, intituled: 
“An Act to implement an agreement amending the Trade 
Agreement between Canada and New Zealand”, has in 
obedience to the order of reference of October 28, 1970, 
examined the said Bill and now reports the same with- 
out amendment. 


Respectfully submitted. 
Salter A. Hayden, 


Chairman. 
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Ottawa, Wednesday, November 4, 1970 


[Text] 

The Standing Senate Committee on Banking, Trade 
and Commerce, to which was referred Bill S-4, to imple- 
ment an agreement amending the Trade Agreement 
between Canada and New Zealand, met this day at 9.30 
a.m. to give consideration to the bill. 


Senator Salter A. Hayden (Chairman) in the Chair. 


The Chairman: Honourable senators, we have a 
quorum. We just have one bill this morning, Bill S-4, an 
act to implement the agreement amending the Trade 
Agreement between Canada and New Zealand. 

We have here Mr. Roy, who is Acting Head, Commer- 
cial Policy Division, Department of External Affairs. On 
his right is Mr. Montgomery of the Legal Division of the 
Department of External Affairs. Mr. Roy is going to 
carry the ball so we will ask him for an opening state- 
ment on the purpose and effect of the bill. Senator 
Urquhart, you sponsored the bill; have you anything to 
add? 


Senator Urquhart: No, I have nothing further to add. 


Mr. J. R. Roy, Acting Head, Commercial Policy Divi- 
sion, Department of External Affairs: This bill is 
required to put into effect the Canada-New Zealand trade 
Protocol, which amends the 1932 Trade Agreement 
between Canada and New Zealand. The trade Protocol 
was signed on May 13, 1970, in Wellington by the Prime 
Minister and the Right Honourable Keith Holyoake, 
Prime Minister of New Zealand. The Protocol does not 
alter the basic framework governing the conduct of our 
bilateral trade with New Zealand. However, it does 
update the present agreement and provides for certain 
benefits of mutual advantage. 


There is a new provision on anti-dumping, which will 
allow Canada to fulfil its obligations under the Interna- 
tional Anti-Dumping Code. At the same time it provides 
for roughly equivalent treatment of Canadian goods by 
the New Zealand authorities. 


The Protocol also includes an amendment which pro- 
vides for an undertaking by Canada to seek, through 
administrative arrangements, to minimize difficulties to 
New Zealand exporters arising from the requirement of 
the 1932 agreement to ship direct to Canada in order to 
obtain British Preferential tariff treatment. 

Thirdly, a new article on consultations and the estab- 
lishment of a joint Canada-New Zealand consultative 
committee will provide the means and mechanisms for 


dealing more effectively with a wide range of bilateral 
problems. The consultative committee will meet either at 
the ministerial or official level not less frequently than 
once every two years and would be free to discuss sub- 
jects of mutual interest and concern. However, these 
would be mainly economic. 


Fourthly, the Protocol provides for consultation in 
advance of major changes in preferential tariff treatment 
that one or the other government might contemplate. 

Since the original trade agreement between Canada 
rand New Zealand, signed in 1932, was introduced in 
Canada as an act of Parliament, the amending protocol 
must be introduced as amending legislation. In approving 
the protocol for formal acceptance by Canada, the Cabi- 
net decided that the required amending legislation should 
be introduced in Parliament as soon as the legislative 
timetable permits, and this is the reason for the introduc- 
tion of the bill at this time. 

I have no more comments to make in the form of 
introduction. 


The Chairman: What does Canada do, if anything, in 
this amending agreement in relation to the provisions in 
the anti-dumping legislation? I am thinking particularly 
of the provision there for countervailing duties and for 
surtax in certain circumstances. Is there anything in this 
bill that would bargain away those rights? 


Mr. Roy: No, I do not think so. We have, of course, 
accepted the anti-dumping code, implementing Article VI 
of GATT, and the terms of the original agreement, I 
understand, were in conflict with this new obligation, i.e. 
this obligation as recently adopted by Canada. According- 
ly, in order to set the matter straight we have requested 
and obtained a modification to the trade agreement with 
New Zealand. 


The Chairman: Then this agreement is really to update 
the earlier New Zealand agreement, and to remove any 
conflict there might be between that earlier agreement 
and our anti-dumping legislation. Is that right? 


Mr. Roy: That is correct. 


Senator Molson: There is no explanation here of the 
articles being amended. For example, Articles IV and V 
of the agreement are deleted. Frequently when legislation 
is prepared the changes are shown. In this case we have 
got blanks on the explanation side. 


The Chairman: Would you address yourself to that, 
Mr. Roy? I have the original articles here. 
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Senator 
Chairman? 


Molson: What do they deal with, Mr. 


The Chairman: This is in the original legislation of 
1932. 


Senator Burchill: Which is being deleted in this bill. 


The Chairman: Yes. New provisions are substituted in 
Article II. Article IV in the original reads: 


Goods entitled to entry under Article I hereof shall 
not be subject to Section 6 of the Customs Tariff of 
Canada unless previous notice has been given by the 
Government of Canada to the Government of New 
Zealand that the importation of such goods wouid 
prejudicially or injuriously affect the producers or 
manufacturers of similar goods in Canada, and if, at 
the expiration of a period of thirty days from the 
date of such notice, remedial measures satisfactory to 
the Government of Canada are not put into effect by 
the Government of New Zealand, then the provisions 
of the said Section 6 may be applied to such goods. 


At the option of the Government of Canada any 
importation thus complained of, other than perisha- 
ble goods, may be held in bond during the said 
period of thirty days. 


That reference to Section 6 of the Customs Tariff is the 
provision that we had in relation to dumping until we 
dealt with the changes proposed by the principle which is 
asserted in GATT; that is, under section 6 all you had to 
do was prove that the price on the home market was 
higher, and then you did not have to prove damage or 
injury, that was dumping. You have now taken that out 
and added: 


“treatment no less favourable than that accorded to 
goods the growth, produce or manufacture of Lother] 
countries.” 


Senator Cartier: Does this new agreement represent a 
liberalization of trade greater than was possible under 
the old agreement? 


The Chairman: No. What I understood Mr. Roy to say 
was that principally it was to update the earlier agree- 
ment and bring it in line with our new anti-dumping 
provisions, which conform to the requirements of GATT, 
to which we were a party. 


Senator Carter: When I listened to what you read out 
of Article IV of the old agreement and compared it with 
the one we are replacing it by, it seemed to me that there 
was a liberalization as well. 


The Chairman: Mr. Roy, would you regard it as being 
a liberalization? 


Mr. Roy: I am not sure that with respect to Article IV 
there is any greater liberalization, but I think we can 
read some liberalizing tendency into the new bill, that is 
the Protocol of agreement with respect to direct ship- 
ments. Direct shipments had to be certified, the bill of 
lading had to be certified if a direct shipment was 


impossible in order to enjoy British preferential treat- 
ment in Canada. This is now no longer necessary; a 
simple general statement is acceptable. This to some 
extent means that we have made our procedure some- 
what more fiexible. 


Senator Cartier: Any liberalization is incidental. The 
main purpose is to bring it up to date? 


Mr. Roy: That is the main purpose of the protocol, yes. 
The Chairman: I read to you the old Article IV. 
Senator Molson: What about Article V? 


The Chairman: Article V says: 
Goods entitled to entry under Article II hereof— 


That is the earlier agreement— 


shall not be subject to Sections 11 and 12 of the 
Customs Amendment Act, 1921, of New Zealand, 
unless previous notice has been given by the Govern- 
ment of New Fealand to the Government of Canada 
that importation of such would prejudicially or 
injuriously affect the producers or manufacturers of 
similar goods in New Fealand, and if, at the expira- 
tion of a period of thirty days from the date of such 
notice, remedial measures satisfactory to the Govern- 
ment of New Zealand are not put into effect by the 
Government of Canada, then the provisions of the 
said Sections 11 and 12 or either of them may be 
applied to such goods. 


This is just the old Article ITV in reverse. Article IV had 
the act of force being the Government of Canada; in 
Article V the act of force is the Government of New 
Zealand giving the notice. Those are deleted, and what 
you have in their place is this “treatment no less favour- 
able’, which you find in Article II of the new treaty, the 
amending treaty. That is correct, is it not? 


Mr. Roy: Yes, sir. 


Senator Molson: Are there any changes other than 
direct shipment? 


Mr. Roy: Yes, but in what sense do you mean? 


Senator Molson: Well, it is a change that is not spelled 
out in the schedule, is it not? Are there any other 
changes in requirements that would occur in keeping 
with this? 


Senator Urquhart: The only two substantial changes 
have to do with the anti-dumping provisions and the 
direct shipments. 


Mr. Roy: That is right. Otherwise the only other sub- 
stantial matter is in relation to the consultative commit- 
tee and to consultations. 


Senator Burchill: What are the latest figures covering 
trade between Canada and new Zealand? 


Mr. Roy: The latest figures I have for the whole of 
1969 in our trade with New Zealand are: exports of $37 
million by Canada to New Zealand, and imports of $41.2 
million from New Zealand. 
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Senator Burchill: About fifty-fifty then. 


The Chairman: Skimming through this amending 
agreement, Senator Molson, these are the particulars in 
which it would appear they change the existing agree- 
ment; that is, bringing the agreement into line with our 
new concept of anti-dumping and also to deal with direct 
shipments. 


Senator Molson: Direct shipments are not peculiar to 
New Zealand. It is a modification that is occuring else- 
where, is it not? 


Mr. Roy: I believe that is true, yes. 


The Chairman: This is not what you would call special 
treatment being accorded only to New Zealand. Is that 
right? 


Mr. Roy: No. That is right. 


The Chairman: This is in line with Government policy 
and getting away from the direct shipment concept. 


Mr. Roy: Yes. 


Senator Molson: What about the old Article 


6—deleted? 


The Chairman: The old Article 6 ties in with Articles 4 
and 5 of the old agreement and says: 

Subject to the provisions of Articles 4 and 5 hereof, 
nothing in this agreement shall affect the right of 
either party to this agreement to impose any special 
duty or tax on goods imported into Canada or New 
Zealand provided that, except for specially arranged 
between the Governments of Canada and New Zea- 
land, such special duty or tax does not exceed that 
imposed upon similar goods imported from Great 
Britain. 


This has been deleted and I take it that there has been 
nothing substituted in place of this? 


Mr. Roy: That is correct. 


The Chairman: What is the rationale behind the 


deletion? 


Mr. Roy: The way I read this article is that we do in 
fact give British preferential treatment to New Zealand 
in so far as special duties or taxes are concerned and this 
is now limiting the preferential aspect. That part is gone. 


Senaior Macnaughton: Under Article 4(2) the two gov- 
ernments shall implement procedures, including the 
establishment of a joint Canada-New Fealand consulta- 
tive committee. Under subsection (1) is says “on any 
related trade or economic matter of interest”. Under 
what department would that committee fall? Would it be 
External Affairs, the Department of Trade and Com- 
merce, or which department? 


Mr. Roy: This committee would fall under External 
Affairs but it would of course involve other departments 
that have an interest in the dialogue between Canada 
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and New Zealand, especially in so far as it relates to 
economic and trade affairs. 


Senator Macnaughion: The reason for the question is 
that, with the proposed entry of Great Britain into the 
common market, New Zealanders are extremely dis- 
turbed in regard to meat export. Is there any indication 
of that in this joint committee to explore ways and 
means of increasing trade, for example in meat, or any 
other product, between New Zealand and Canada. That is 
a very serious question for New Zealanders. 


Mr. Roy: The committte as I envisage it would be able 
to consider such questions. It would be able to have 
officials or ministers on both sides who would be able to 
discuss such matters. 


The Chairman: This would be an ad hoc committee, 
would it not? 


Mr. Roy: No, this would be an established committee. 


The Chairman: This does not propose to make use, so 
far as Canada is concerned, of the anti-dumping tribunal, 
to which special powers are being assigned in the bill now 
before the Senate to deal with related trade and econom- 
ic matters? 


Mr. Roy: No, it is not. It concerns the whole range of 
trade problems and could go beyond that, but it is not 
specifically related to the anti-dumping tribunal. 


The Chairman: By subscribing to Article 4, has Canada 
tied its hands in relation to any reference by the Minister 
of Finance or the Governor in Council to the anti-dump- 
ing tribunal which is set up under the new bill that is 
before the Senate; and in the case of anything of trade, 
related to trade and commerce, must that, if it affects 
New Zealand, go to this point committee rather than be a 
reference by Canada on its own part to the anti-dumping 
tribunal? 


Mr. Roy: No, I do not think so. I do not think it must 
go first to the committee. 


The Chairman: It could go to the Canadian committee, 
on the basis of gathering all the necessary information, I 
suppose? 


Mr. Roy: The committee exists only when it meets 
jointly. There are no members specifically indicated on 
the Canadian side of the committee that would hold 
meetings separately from time to time. 


The Chairman: I understand. 
Mr. Roy: I would presume that that is your suggestion. 


The Chairman: I understand that. I was asking the 
question whether this agreement in Article 4 would pre- 
clude a reference by the Governor in Council of Canada 
to the anti-dumping tribunal of one of these questions, 
after this agreement becomes law and after the new 
anti-dumping provisions become law. 


Mr. Roy: I do not think so. No. 
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[Text] 

Senator Carter: Does Article 5 mean that New Zealand 
and Canada would work out between them preferential 
tariffs which would not apply to the regular preferential 
tariffs with Commonwealth countries, which would be 
different? 


Mr. Roy: I do not think that is the purpose of Article 5. 
I think it is a consultative article, meant to focus atten- 
tion on any proposed changes in preferential treatment 
that the two countries grant one another. This permits us 
to consult with New Zealand and vice versa, should 
consideration be given to the proposing of major changes 
in such treatment, granted reciprocally. 


Senator Hollett: What are the principal exports to New 
Zealand? I understand that there are $31 million of them. 


Mr. Roy: For 1969 I have the figure for the total 
exports by Canada, $37 million. 


Senator Hollett: What do they consist of mostly—the 
big values? 


Mr. Roy: The big exports for Canada are sulphur, 
aluminum pigs and bars, aircraft and parts, potash, 
copper piping, tubing, plastic and synthetic rubber, plas- 
tic film and sheet, asbestos fibres. Those are the items 
that account for trade over $1 million in 1969. Sulphur is 
over $5 million. 


The Chairman; And the imports? 


Mr. Roy: The imports for 1969 are beef and veal, 
sausage casings, wool, lamb. Those are the items that are 
over $1 million in 1969. 


Senator Holleti: There are imports from New Zealand? 
Beef, and so on? 


Mr. Roy: Yes. 


Senator Kinley: Is there any seasonal condition in this? 
I notice lamb, a large import from New Zealand. 


Mr. Roy: I cannot say; I do not know. 


Senator Kinley: Adopting this, it means you will not 
sell a thing cheaper than the price in your own country. I 
take it this bill places dumping in the field of discussion 
and negotiation. If you have dumping you have to have a 
conference on it with the committee? Is that the idea of 
the bill? 


Mr. Roy: I do not think that is the case, but we are 
obliged to consult, once we have initiated action. 


Senator Kinley: You cannot be absolute about it, you 
must consult about it? 


Mr. Roy: Yes, you must consult on request. 
Senator Kinley: It is a good bill. 


Senator Hollett: Does that P. E. Trudeau have anything 
to do with our Prime Minister? I notice the signature is 
P. HE. Trudeau; Itake it it is the Prime Minister. 


The Chairman: Well, obviously it is the same name. 
Senator Hollett: I mean was he Prime Minister then? 
Mr. Roy: The Protocol was signed on May 13, 1970. 
Senator Hollett: He was Prime Minister then all right. 


Senator Molson: Keith Holyoake was also the Prime 
Minister of New Zealand. 


Senator Cartier: I am still a little puzzled with respect 
to the answer to my question relating to article 5. It was 
purely consultative, but it is consultative with respect to 
changes. What is the purpose of consulting if you are not 
going to bring in changes? That implies that there is 
going to be a different set of tariffs for New Zealand than 
preferential tariffs for other Commonwealth countries. 


The Chairman: I would take it, Mr. Roy, that the 
contents of the agreement is the arrangement that must be 
observed between New Zealand and Canada unless they 
get together, consuit and agree to certain interpretations. 
Is that correct? 


Mr. Rey: Presumably the consultations can lead to 
adjustments whereby if damage is being done this is 
pointed out to the party concerned, if it is within the 
power of that party to make rectification, that rectifica- 
tion, hopefully, will be made and the injury or supposed 
injury will disappear. 

My understanding is that if that is not possible, then 
the regulations of each country enter into force. 


Senator Blois: Is it not possible that if special agree- 
ments are made between the two countries, they and our 
anti-dumping bill will work against each other. Who 
would make the final decision in such a situation? 


The Chairman: You will notice in article 2 of this 
amended agreement that there is provision that the Gov- 
ernment of Canada, in the application of its anti-dump- 
ing legislation and regulations, shall accord to goods the 
growth, produce or manufacture of New Zealand treat- 
ment no less favourable than that accorded to goods the 
growth, produce or manufacture of countries signatory to 
GATT. 


Now, this is using many words to say that New Zea- 
land will be treated no less favourably. That simply 
means, as I take it, that whatever our anti-dumping law 
is, it will not apply in a different manner to New Zealand 
than to other nations. 

Should such an article be contained in the agreement, 
would it not follow that if this is our law it will be 
applied even-handedly? That is about all it means. It 
does not contradict and cannot contradict what we have 
agreed to in GATT and the implementing legislation. 


Senator Molson: I move that we report the bill without 
amendment. 


Agreed. 


The Committee adjourned. 
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Order of Reference 


Extract from the Minutes of the Proceedings of the 
Senate, November 4, 1970: 
“The Order of the Day being read, 
With leave of the Senate, 
The Honourable Senator Blois resumed the debate 
‘on the motion of the Honourable Senator Hayden, 
seconded by the Honourable Senator Bourget, P.C., 
for the second reading of the Bill S-6, intituled: ‘‘An 
Act to amend the Anti-dumping Act’. 


After debate, and— 
The question being put on the motion, it was— 
Resolved in the affirmative. 
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The Bill was then read the second time. 


The Honourable Senator Langlois moved, seconded 
by the Honourable Senator Martin, P.C., that the Bill 
be referred to the Standing Senate Committee on 
Banking, Trade and Commerce. 

The question being put on the motion, it was— 


Resolved in the affirmative.” 


ROBERT FORTIER, 
Clerk of the Senate. 


Minutes of Proceedings 


Tuesday, November 10th, 1970. 
(3) 
Pursuant to adjournment and notice the Standing 


Senate Committee on Banking, Trade and Commerce met 
this day at 9:30 A.M. to consider: 


Bill S-6 “An Act to amend the Anti-dumping Act’. 


Present: The Honourable Senators Hayden (Chairman), 
Beaubien, Blois, Carter, Connolly (Ottawa West), Hays, 
Holiett, Isnor, Kinley, Macnaughton, Molson and 
White—(12). 


In attendance: E. R. Hopkins, Law Clerk and Parlia- 
mentary Counsel; Pierre Godbout, Director of Commit- 
tees and Assistant Law Clerk and Parliamentary Counsel. 


Witnesses: 
Department of Finance: 
R. K. Joyce, Director, 
International Economic Relations and Trade Policy 
Division; 
J. P. C. Gauthier, Vice-Chairman, 
Anti-Dumping Tribunal. 


Department of National Revenue: 
H. D. MacDermid, Chief, 
Valuation Section, 

Customs Appraisal Division. 


Upon motion it was Resolved to amend Clause 3 of the 
Bill. 


Note: (The full text of the amendment appears by 
reference to the Report of the Committee immediately 
following these Minutes.) 


Upon motion it was Resolved to report the said Bill as 
amended. 


At 11:00 A.M. the Committee adjourned to the call of 
the Chairman. 


ATTEST; 


Frank A. Jackson, 
Clerk of the Committee. 


Report of the Committee 


Tuesday, November 10, 1970. “16a. The Tribunal shall inquire into and report to 

the Governor in Council on any other matter or 

The Standing Senate Committee on Banking, Trade thing in relation to imports that might be injurious to 

and Commerce to which was referred Bill S-6, intituled: the trade or commerce of Canada that the Governor 

“An Act to amend the Anti-dumping Act”, has in obedi- in Council refers to the Tribunal for inquiry and 
ence to the order of reference of November 4, 1970, report.” 


examined the said Bill and now reports the same with 


the following amendment: Sse Nakane Raa 


Page 2: Strike out lines 10 to 15, inclusive, and substi- SALTER A. HAYDEN, 
tute therefor the following: Chairman, 
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The Standing Senate Committee on Banking, Trade 


and Commerce 


Evidence 


Ottawa, Tuesday, November 10, 1970 


The Standing Senate Committee on Banking, Trade 
and Commerce met this day at 9.30 a.m. to give consider- 
ation to Bill S-6 to amend the Anti-Dumping Act. 


Senator Salter A. Hayden (Chairman) in the Chair. 


The Chairman: Honourable senators, our witnesses this 
morning are Mr. R. K. Joyce, Director, International Eco- 
nomic Relations and Trade Policy Division, Department 
of Finance, Mr. J. Craig Oliver, International Economic 
Relations and Trade Policy Division, Department of 
Finance and Mr. J. P. C. Gauthier, Vice-Chairman, Anti- 
dumping Tribunal. From the Department of National 
Revenue we have Mr. H. D. MacDermid, Chief, Valuation 
Section, Customs Appraisal Division. So, honourable 
senators, you will see we have a good panel. 


Would you care to make an opening statement, Mr. 
Joyce, and then we can get down to the business of the 
meeting? 


Mr. R. K. Joyce, Director, International Economic Rela- 
tions and Trade Policy Division, Department of Finance: 
Mr. Chairman, and honourable senators, this is a rela- 
tively short bill. Its primary purpose is to broaden the 
powers of the Anti-dumping Tribunal so it can inquire 
into and report to the Governor in Council on any other 
matter in relation to the trade and commerce of Canada 
that the Governor in Council refers to it for inquiry and 
report. The bill also provides for a number of other 
technical amendments, most of which are based on the 
experience gained in the operation of the present act for 
the last 22 months. 


If I might deal first with the proposed additions to the 
powers of the tribunal, in clause 3 of the bill it is 
proposed to amend the present act by adding immediate- 
ly after section 16, which deals with investigations by the 
tribunal, a new section 16a which will permit the tribunal 
on reference from the Governor in Council to inquire 
into other cases where dumping is not involved. The 
concept here is similar to that of subsection (5) of section 
4 of the Tariff Board Act under which the Tariff Board 
has the duty to inquire into, “any other matter or thing 
in relation to the trade or commerce of Canada that the 
Governor in Council sees fit to refer to the Tariff Board 
for inquiry and report”. 


The Chairman: Perhaps we should stop there for a few 
minutes because this is the main clause in the bill. When 
I was giving the explanation on second reading, I had 


assumed, and I have been confirmed since in my assump- 
tion, that the granting of additional authority to the 
Anti-dumping Tribunal was intended so that the Gover- 
nor in Council might refer to the tribunal matters relat- 
ing to imports and Canadian production where there is 
no question of dumping but where the complaint is that 
there may be injury or threatened injury to the trade of 
Canada. 


Now, if that is the purpose, and I understand it is, this 
is really broadly drawn, so that without any relation to 
imports, any item that comes under the description of 
trade and commerce may be referred by the Governor in 
Council to the Anti-dumping Tribunal. Now you may say, 
“Well, there is a discretion in the Governor in Council”, 
but one always likes to be able to put one’s finger on the 
principle of the bill to see that the bill gives effect to 
that. In the memorandum which I had from the 
department and in the illustration which I gave 
to the Senate on second reading, that illustration 
was as to why it was touching on the point of injury or 
threatened injury to production in Canada by reason of 
the financing being done by developed countries on the 
basis that the Canadian company which secures the 
financing must purchase the products in that country that 
does the financing. Now there is no question of dumping 
there. 


Senator Connolly (Ottawa West): Mr. Chairman, would 
you deal with that again. I did not hear the beginning, 
and I apologize. 


The Chairman: Which part of it? 


Senator Connolly (Ottawa West): The part about the 
credit from the foreign country. 


The Chairman: The memorandum which I referred to 
on second reading went along this line; that some foreign 
governments have begun to offer their export financing 
facilities to support sales to developed countries on con- 
dition that machinery and equipment to be purchased 
with the proceeds of the loan be obtained from producers 
in the country which guarantees the loan. 


Then it says: 


When Canadian borrowers arrange financing for 
all or part of the cost of a major development 
through such foreign government export financing 
facilities and consequently make their purchases of 
machinery and equipment overseas Canadian manu- 
facturers of machinery and equipment lose oppor- 
tunities to supply this particular part of the Canadi- 
an market. 
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It goes on to say that part of the complaint of Canadi- 
an manufacturers is that some of these Canadian pro- 
ducers who are securing these foreign loans are also 
under the benefit of the Canadian Government’s Regional 
Economic Expansion scheme, so that they are getting 
grants from the Canadian Government as well, and the 
Canadian manufacturer was complaining that in those 
circumstances he is threatened with injury so far as his 
production is concerned. 


I gather that this was one of the reasons which 
prompted the government to introduce this additional 
authority of reference, where there is no question of 
dumping but of what shall the policy be, because of 
injury or threat of injury to Canadian production in 
these circumstances. That is a fair statement, is it not, 
Mr. Joyce? 


Mr. Joyce: Yes, sir, I would not disagree with it at all, 
except to say that the intention is perhaps a little broad- 
er. The case you cite is obviously one of the more impor- 
tant cases, but there may be other instances which do not 
involve concessional financing where it may be judged by 
the government that there is injury or threat of injury to 
Canadian producers as a result of imports. There may be 
no dumping involved whatsoever. The government 
would propose in these cases to take action against 
imports, possibly through surtax action, which it would 
be justified in doing under the international rules of the 
General Agreement on Tariffs and Trade. 


At the moment the determination as to whether or not 
there had been an injury would be made by the Gover- 
nor in Council, possibly with a departmental inquiry. 


What is being suggested now is that since we have a 
tribunal set up, admittedly to deal with cases of dump- 
ing, but whose job is to address itself to the question as 
to whether or not there has been injury or threat of 
injury—a tribunal which presumably has acquired, over 
the course of the last 22 months, a certain expertise in 
looking into this question—it would make sense, in other 
instances where the government might wish to take 
action against imports which were threatening injury, to 
ask this tribunal to make the determination. 


The Chairman: That is exactly the point I am making. 
The illustration I gave about foreign countries financing 
is only one type, and I was not attacking it on that basis. 
I was saying that the avowed purpose—and you have 
confirmed that—is to make use of the expertise which 
the Anti-dumping Tribunal has obtained. This is what 
the memorandum which came to me said. It said: 


To date determinations of injury required as a 
basis for action under these sections of the Tariff... 


...which I read to the senators when I was explaining 
the bili, where it only requires action by the Governor in 
Council... 

.. have been made administratively with the 
approval of the Governor in Council. However, with 
the increasing experience of the Anti-dumping 
Tribunal in determining injury under the terms of 
the Anti-dumping Act, we feel that its expertise 
could be usefully employed in making injury deter- 


minations in these other situations as well, and 
thereby contribute to the more effective operation of 
these particular provisions of the Customs Tariff. 


Under the present legislation the tribunal is not 
authorized to make such determinations. 


All I am saying is that if this is the purpose, then why 
do we not say, it, instead of creating an authority in the 
Anti-dumping Tribunal where you could either use it or 
the Tariff Board for the same purpose? 


Senator Beaubien: Once the matter has been referred 
to the tribunal, who takes action? Does the tribunal just 
recommend or does it take action? 


The Chairman: The Anti-dumping Tribunal? 
Senator Beaubien: Yes. 


The Chairman: On this extended authority they are 
being given... 


Senator Beaubien: 
government? 


They just recommend to the 


The Chairman: It is to inquire and report. That is all 
they do. The decision whether the surtax or countervail- 
ing duties will be applied is a decision that the Governor 
in Council has to take afterwards. He may or may not 
take it, as he sees fit. 


Senator Beaubien: In other words, this bill does not 
change anything as far as government action is 
concerned? 


The Chairman: No. 


Senator Beaubien: It is just to be referred to this 
tribunal, and they are to report back? 


The Chairman: Under this new section 3 you can get a 
determination of injury through the reference to the 
Anti-dumping Tribunal. What I am saying is, if that is 
the intention, then that is what the section should say. It 
should not be so broad that you could refer any matter of 
trade and commerce, whether it relates to an import or 
not, to the Anti-dumping Tribunal. 


Senator Molson: Why is not the word “injury” includ- 
ed in the clause? 


The Chairman: I do not know. 


Senator Molson: Reading from your memo you said 
“injury determination”’. 


The Chairman: Yes. 


Senator Molson: This is, as you say, so broad it does 
not have to be in relation to any of these things we are 
discussing. 


The Chairman: It does not have to be in relation to 
imports; it does not have to be in relation to injury. 


Senator Connolly (Otiawa Wesi): Would the earlier 
parts of the section answer Senator Molson’s question? Tn 
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other words, reading this in isolation, perhaps we are a 
little restricted in our consideration. 


The Chairman: Under the present bill—well, we will 
turn up section 16. 


Senator Hays: While you are looking that up, could I 
ask a question? 


The Chairman: Certainly, Senator Hays. 


Senator Hays: You said in your opening remarks ‘“‘in 
light of experience,” Mr. Joyce. What specific experience 
did you have that made you want to amend the act? 


Mr. Joyce: I think perhaps the Vice-Chairman of the 
Anti-dumping Tribunal might be better equipped to 
speak to that. 


Mr. J. P. C. Gauthier, Vice-Chairman, Anti-dumping 
Tribunal, Department of Finance: Mr. Chairman and 
honourable senators, the experience that the tribunal has 
had is over a very varied number of sectors of the 
industry, over the past 22 months. Although we cannot 
say that it has been terribly brisk sometimes, business 
has certainly picked up over the last eight or 10 months. 
We have had types of cases such as those at this moment. 
We have just completed the transformer case, and we are 
going to consider glycol and the imports of chlorine next 
week. So we can jump from imports of glace cherries 
from France to work boots from eastern countries, to 
transformers from the United Kingdom, Germany, 
Sweden, France, Italy and Japan, and imports of chemi- 
cals from the U.S. So the expertise acquired is over 
varied sectors and also over a wide variety of imports. 


Senator Hays: Let us get back to the cherries. You said 
we could use this provision. How could we have used it 
previously? Do you mean there is an over-production in 
the United States, and this sort of thing? 


Mr. Gauthier: No. This case was against France, and 
the producers of glace cherries in Canada complained 
that they had been dumping from France, which is the 
main exporter in the world, not only to Canada but also 
to the U.S. and European markets. 


Senator Hays: These are the cherries that go into 


martinis? 
Mr. Gauthier: Those they call maraschinos. 


Senator Connolly (Ottawa-West): These go into old 
fashioneds. 


The Chairman: Senator, how can you think of that so 
early in the morning? 


Mr. Gauthier: The glace cherries go to the bakery 
trade. So, in studying a case of dumping which might 
affect Canadian production, we have access to all of the 
information—the marketing information, the financial 
information, the distribution information—that forms the 
structure of an industry in Canada. Incidentally, when 
cases of dumping come to the attention of the tribunal it 
considers only those that affect a wide sector of an 
indusiry. For instance, if one producer, whose production 
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would represent only 5 or 6 per cent of the total Canadi- 
an production, complained of dumping then we would be 
precluded by the provisions of the act from considering 
injury, so when we do consider injury it is on account of 
dumping affecting whole sections of industry, or the 
majority of producers. 

Expertise is gained by a study in depth of that sector 
of the industry and the international ramifications gov- 
erning the distribution of its product to different coun- 
tries, and we also gain an insight into the organization of 
a foreign industry. 

An example of this is the case of transformers in 
regard to which a decision was rendered last Friday. 
Seven countries and all of the Canadian industry were 
involved in this case. The hearings lasted 32 days. We 
wanted to see how the other producers in Sweden, 
France, the United Kingdom and Belgium were organ- 
ized, and what type of management they had, what their 
business philosophy was, and what their research and 
development resources were, which we did over a very 
short period of time because we were still limited by the 
90 days in which we have to give our decision. 


We gained an insight on this occasion into a rather 
important sector of heavy manufacturing in Europe. I 
think it is through this exposure, through different busi- 
ness philosophies, different approaches, and different 
resources that we acquire this expertise. 


Senator Hays: Do you not have the power under the 
present act? 


Mr. Gauthier: Only as regards dumping. 


The Chairman: These cases, Mr. Gauthier, about which 
you are talking, and in respect of which decisions have 
been made, have been considered under the existing act 
which was passed in 1968-69, and they were considered 
because there was an element of dumping. “Dumping” is 
defined as occurring when the price at which the import- 
ed article is offered for sale, or is sold, in Canada is 
lower than the market price for like goods in the country 
of origin. This is the dumping feature. But, what we are 
talking about this morning is a situation in which there 
is no dumping. We then look at the circumstances under 
which these imports come into Canada, and the allega- 
tions that their entry is threatening or causing injury to 
Canadian production. This is a new authority. 


Senator Hays: Yes, it broadens the whole act. 


The Chairman: Yes, but not as to making a decision, 
but as to making a study and report as to whether there 
is injury or a threatened injury by reason of these condi- 
tions in relation to imports. 


Senator Hays: Even before the matter is brought 
before the tribunal. Are you not prejudging what might 
happen? 


The Chairman: No, because all that the tribunal, with 
the added authority that is being given to it, does in a 
case of this kind, where there is no dumping alleged, is 
to hear all the evidence and make a report as to whether 
it finds that these imports in these circumstances are 
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causing or threatening injury to Canadian production. 
That decision goes to the Governor in Council, and then 
it is up to the Governor in Council to decide whether a 
surcharge or countervailing duties will be applied. This is 
an added power. 


The whole point I was raising for discussion here was 
if this is the intended additional jurisdiction, why is it 
taken so broadly that they can hear and report on any 
item in relation to the trade and commerce of Canada. 
There is no limitation on it. If this is why they want the 
authority then why do they not take it in that fashion? 


Senator Blois: Mr. Chairman, I objected strenuously in 
the chamber to the fact that this is so broad. It has 
nothing to do with dumping at all, as I see it. It seems to 
me that they can look at the freight rates charged on 
grain. It is much too broad as it stands at the present 
time, and it could be worded differently so that it has 
something to do with dumping. As it is presently written 
they could look into the fares charged airline passengers, 
because it says “anything in relation to the trade or 
commerce of Canada”. 


The Chairman: A wording that I would suggest for 
your consideration is, ‘in relation to imports that might 
be injurious to the trade or commerce of Canada”. 


Senator Blois: That, I think, would cover it. 
The Chairman: Yes, that would cover the situation. 


Senator Kinley: Mr. Chairman, the other day when we 
were dealing with the New Zealand trade agreement we 
made special provisions about anti-dumping, and it 
seemed that dumping would be a matter for consultation 
between the two parties. Has that any relation to this 
bill? 


The Chairman: No. Perhaps you could explain that, 
Mr. Joyce. 


Mr. Joyce: I am sorry, Mr. Chairman, but I did not 
follow the question. 


The Chairman: We had before us the other day the 
updating of the New Zealand Trade Agreement, and 
there was reference in it to a consultative committee 
which, as I understood it, was to resolve differences if 
Canada complained to New Zealand about the way cer- 
tain products were coming into Canada, or New Zealand 
complained to Canada. Machinery was provided in that 
trade agreement for the purpose of attempting to resolve 
the difficulty, but that does not mean that they were 
giving up any rights they might have under the Anti- 
dumping Act that we have in force. This was just provid- 
ing machinery for resolving those differences; is not that 
right? 


Mr. Joyce: Yes. We have that with both New Zealand 
and Australia in the original trade agreements with those 
countries. You are quite right. It is just a provision for 
consultation prior to taking action. The problem now is 
that the international anti-dumping code which we 
agreed to in the GATT does not really provide for that 
sort of consultation, and therefore to the extent that one 
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deals with dumping cases involving New Zealand goods 
on the basis of the trade agreement with consultation, 
and does not so deal with the imports of goods from 
other countries on that basis, it can be charged that one 
is discriminating in favour of New Zealand. So, following 
negotiations with the New Zealand Government it has 
been agreed now that the trade agreement will be 
amended, in effect, to take out that advance consultation 
procedure so that imports from New Zealand will be 
treated in the same manner as imports from any other 
country so far as the anti-dumping provisions are 
concerned. 


Senator Kinley: Are there any seasonal conditions in 
this bill? 


Mr. Joyce: No, sir, there is nothing specifically dealing 
with seasonal distribution. The Anti-dumping Act as such 
applies to any goods. This bill, of course, simply amends 
the act and does not affect the basic features. 


Senator Kinley: It is the question of seasonal implica- 
tion when we compete with the United States. 


Mr. Joyce: You are quite right; there are many prob- 
lems not strictly in relation to dumping. These have to be 
overcome outside the provisions of the dumping legisla- 
tion. One of them is the problem of seasonal importations 
of fruit and vegetables. 


Senator Connolly (Ottawa Wesi): Mr. Chairman, I have 
a double-barreled question which I will ask in two parts. 
It relates to the matter you raised originally. I will ask 
the question by way of an example. 


Let us say that a Canadian organization decides to go 
to West Germany to buy some production equipment 
which is available in Canada. There are export encourage- 
ment laws in West Germany which permit long term 
credit to the Canadian buyer. He can obtain this machi- 
nery over a long period of time, perhaps three or four 
yours or longer, at a very much reduced rate of interest. 
Let us say that the prevailing rate in Canada today is 9 
per cent or 10 per cent, he might obtain it for 4 per cent 
or 5 per cent. Therefore they are subsidizing exports. 


This is a situation where relatively the same type of 
machinery is produced in Canada. I suppose that in such 
a case the Canadian manufacturer could appear before 
the department and ultimately the tribunal and report 
the loss of this business, resulting in injury. Is that the 
fact? 


Mr. Joyce: Yes and no, sir. If these export credits were 
such as to create a dumping situation and the Deputy 
Minister of National Revenue could establish that dump- 
ing had occurred, then, of course, it could be referred to 
the tribunal for an injury determination. 


The Chairman: Without this bill. 
Mr. Joyce: Without this bill. 


Senator Connolly (Otiawa West): Could I stop you 
there? A producer in Germany buying this equipment 
would probably have to pay the going rate, because it is 
going to be used in Germany for production purposes. 
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For instance, he would have 30 days or 90 days at 10 per 
cent. The Canadian buyer is bonused to the extent of a 4 
per cent or 5 per cent rate and a longer term because the 
West Germans wish to encourage the exports and earn 
the foreign exchange. 


Is that a dumping situation? 
Mr. Joyce: It could be. 
The Chairman: Well Mr. Joyce, it might be a subsidy. 


Mr. Joyce: There are the two aspects. It may be a 
subsidy, but whether it is a subsidy or not it could still 
be dumping, and vice versa. 


The Chairman: That is right. 


Mr. Joyce: The problem here is the method of deter- 
mining whether in fact it is dumping within the ground 
rules laid out in the act. In other words, nominal value 
versus export price. 


Senator Connolly (Ottawa West): Is the sale in this case 
not being made at a price lower to the Canadian manu- 
facturer in view of the terms, interest rate and length of 
time, than is available in the country of origin? 


Mr. Joyce: I would like to refer the question to Mr. 
MacDermid of the Department of National Revenue. 
However, before doing so I might say in general that 
such a case might well involve an element of dump- 
ing. The problem is the method of calculation. The 
two prices have to be brought to a comparable basis. 
Then the decision must be made whether in fact 
the price in the home market is the same or higher than 
the price at which sales would be made in the Canadian 
market. 


There is a technical problem with respect to the per- 
forming of this calculation. 


Senator Connolly (Ottawa West): If the price is the 
same but the terms are better, is it dumping? 


Mr. Joyce: I would say there is a prima facie case 
there, the export price being less than the nominal value. 


Mr. H. D. MacDermid, Chief, valuation section, customs 
appraisal division, Department of National Revenue: Mr. 
Chairman, I think the answe given by Mr. Joyce is 
correct, that there is a prima facie case of dumping in 
such a situation if the terms to the Canadian importer 
are preferred to those granted on sales in the domestic 
market. 

We have had no actual experience under the Anti- 
dumping Act related to this type of situation. However, if 
a complaint were lodged under the Anti-dumping Act we 
would in all probability find dumping. 


Senator Connolly (Oitawa West): But this is a practice 
that has been developed in many foreign countries in an 
endeavour to develop export sales, is it not? 


Mr. MacDermid: Yes it is, Sir. 


Senator Connolly (Ottawa West): And the test in this 
case, I take it, is the fact that for this particular equip- 
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ment, which can be manufactured in Canada, a Canadian 
producer would lose the business and that is where the 
injury takes place? 


Mr. MacDermid: Yes. 


; The Chairman: You would have to establish that there 
is injury, or threatened injury. 


Senator Connolly (Ottawa West): Yes, but he has lost 
his sale. 


The Chairman: It depends on who he is and what the 
relationship of his production is to the total Canadian 
production. Those are all factors to be taken into consid- 
eration by the Anti-dumping Tribunal. 


Senator Connolly (Oitawa West): With those considera- 
tions, which I accept, let me take it a step further and 
visualize a situation where a Canadian importer is carry- 
ing on a very large operation. He requires financial 
assistance to compete and finds that he obtains better 
terms for his equipment because as the result of its 
installation and this new capital expenditure in the coun- 
try where he buys it, he is going to make sales of his 
product of tremendous value. 

Now, there is injury, for instance, to Canadian General 
Electric with respect to certain transformers they might 
have sold to this man had he not decided to buy in West 
Germany. On the other hand, West Germany will take 
the product resulting from this capital investment and 
we as a country will have export sales of that 
commodity. 

Now, is the tribunal to set a balance between one and 
the other and rule that the overall injury is minimal? 
Sure you lose the value of the sales of the transformers, 
but you get the value of the export product which is 
produced from the use of this equipment and other 
equipment, of course, in the sales to the foreign country 
that produced the transformers. It is a double-barreled 
question. 


The Chairman: Both those barrels seem to be moving 
in a line that is parallel to what this bill purports to 
cover, and since parallel lines meet at infinity, that is a 
long time to wait. The point here is that the amendment 
does not involve any question of a finding as to dumping; 
it is to give an additional authority to the Anti-dumping 
Tribunal to make a determination of injury where there 
is no allegation of dumping. 


Senator Connolly (Ottawa West): Well, let me take 
Canadian General Electric as an example. When they or 
some other manufacturer of this type of product are 
involved and you try to determine injury to Canadian 
trade and commerce, are you going to look only at the 
loss of the sale of the equipment or are you going to look 
at the whole picture and say that in the end we are going 
to gain? 


The Chairman: Well, Mr. Gauthier, the Chairman, is 
here. Certain guidelines have been fully formulated, and 
I would imagine that the transformer case as and when 
you have finished with it will establish some guidelines 


that may be a direction to industry. I am not sure you 
want to pronounce on what your guidelines may be in 
advance. 


Mr. Gauthier: Mr. Chairman, we certainly have not 
established guidelines with respect to the text of the 
amendment or the new act at this stage. In answer to 
Senator Connolly, however, I think that the crux of the 
problem has been touched on in the sense that in deter- 
mining injury under the present act, we have to consider 
only injury to production of like goods in Canada. We 
don’t consider injury, for instance, to consumer interests. 
According to the present act, as it presently reads, it is 
the production of like goods in Canada. Therefore we 
will not be in a position and our terms of reference will 
not permit us to take into consideration consumer inter- 
ests or trade interest or economic interests. 


Under the proposed amendment the question is quite 
different as you have put it down, Mr. Chairman. It is to 
report to the Governor in Council on any other matter or 
thing in relation to the trade and commerce of Canada. 
In my own mind and in the minds of my colleagues I 
believe we had interpreted this as being injury to industry 
from other causes. I do not want to detract from the 
objectives that the Department of Finance might have, 
but having discussed this with my colleagues, I think our 
own frame of mind is such that we considered the 
amendment as being aimed at injury from other causes 
to Canadian industry. 


Senator Molson: I do not want to step ahead of Senator 
Hays, but my question is exactly on the point developed 
by Mr. Gauthier. I would like to ask what is the purpose 
of this parallel. Obviously the Department of Finance has 
some purpose in suggesting this amendment. They must 
have had some purpose in making the wording as vague 
as they have done, and they must have some designed 
use for the act as amended by this paragraph. Now I 
think we are all fumbling and saying, “why is this for 
injury?” and “What is the effect of this?” But we do not 
know what the purpose of the paragraph is, and I would 
like Mr. Joyce to tell us why the paragraph is suggested 
as it is. 


The Chairman: Mr. Joyce has to keep in mind the 
letter sent by the Department of Finance to me in prepa- 
ration of the explanation on second reading in which 
they do state a purpose which I read this morning. 


Senator Molson: I am afraid I am not entirely clear. 
Would you read it again, Mr. Joyce? 


Mr. Joyce: Might I attempt to deal with it? It is possi- 
ble that the letter sent to Senator Hayden was not pre- 
cise enough in its explanation. Let us distinguish between 
the immediate problem and problems that might occur in 
the future. The immediate problem we see, and the 
immediate reason we are suggesting that this clause 
should be included, is that there are cases where no 
dumping is involved, but where Canadian producers are 
injured or threatened with injury as a result of the 
importation of like or directly competitive products. 
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In these cases the Government of Canada has the 
authority under domestic law and is entitled by virtue of 
international agreements to take certain actions, notably 
the surtax act or to impose countervailing duties if there 
are export subsidizations. In those cases, however, to 
meet the requirements of international law one must 
establish that there has been or is a threat of injury. This 
at the moment is done by the Governor in Council. 


The purpose of this clause—the immediate purpose of 
clause 3—is to provide that in future the Governor in 
Council can refer this type of question to an independent 
body for an injury determination, and the independent 
body the Government has in mind is the Anti-dumping 
Tribunal, because they do precisely this type of job in 
relation to dumping cases. So we are really saying that 
that would be the logical independent body to refer the 
question of injury determination to in non-dumping 
cases. This then brings up the next question as to why 
the wording is so broad. I think there are two or three 
possible remarks I could make on that. There is a tenden- 
cy, as I am sure you are aware, for legal draftsmen to 
seek refuge in established terminology, and this is the 
type of wording used in the Tariff Board Act where, for 
completely different reasons, it was decided that the 
Tariff Board could be used as an independent tribunal to 
look into questions even though the Government was not 
specifically asking it to consider whether or not tariffs 
should be changed. 


I think I can mention the most recent report on knit- 
wear aS a case in point. This was a general reference to 
the Tariff Board to look into the situation in that indus- 
try. It is a reference which would not have been made at 
all to the Tariff Board if the Textile Review Board had 
been in a position to do so. This is one reason why it is 
adopting similar type of wording to that of the Tariff 


Board Act. It may not be an adequate reason, but it is a 
reason. 


Now, apart from that, I think another reason for keep- 
ing the wording fairly broad is pointed up by the 
remarks of Senator Connolly. If this were worded in such 
a way as to deal specifically with the case I mentioned, 
the immediate intention, namely to deal with cases of 
injury where there are imports but not necessarily 
dumped imports, there is a danger that that might be too 
limited, that one would be thinking of injury in whatever 
terms injury might be defined in international parlance— 
namely, injury to producers. But it could be that at some 
point in time the government might wish to see whether 
imports were causing injury to consumers. This would 
not necessarily mean that the government could then 
take tariff action or surtax action because under the 
international rules this might not be permissible, but it is 
conceivable there might be other things the government 
might decide to do, given that it had been established by 
an independent tribunal that there had been injury to 
consumers, if not to producers. 


Senator Connolly (Ottawa West): Or to foreign trade. 


Mr. Joyce: Yes, sir, this was the other point I was 
coming to, that you had mentioned, the possibility that 
though there is injury to Canadian producers, in meet- 
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ing that injury you may in fact be damaging export 
interests of other Canadian producers. 


The Chairman: Mr. Joyce, do you not think that is 
drawing a long bow? What particular aptitude would the 
Anti-dumping Tribunal have to deal with a matter which 
does not involve injury in relation to dumping or other- 
wise, of the nature that you must find in order to get 
action under the Anti-dumping Act? They are going to 
have two or three sets of guidelines, are they, with a 
vehicle already established—the Tariff Board, which has 
been doing this kind of work? 


Mr. Joyce: I am simply saying that the tribunal—and 
as Mr. Gauthier pointed out the example of the trans- 
former case—as a result of its investigations, acquires a 
knowledge and expertise that may be useful to be 
brought to bear on certain questions, and these questions 
conceivably might be a little wider than the specific 
question as to whether there has been injury as a result 
of the increased imports. 


Senator Molson: I cannot see it would be other than in 
the case of imports though. 


Mr. Joyce: Quite frankly, sir, I cannot either, at the 
moment. 


The Chairman: Right on this point, when you bring in 
the question of the consumer, the Governor in Council, 
even under section 7(1)(a) of the Customs Tariff now, 
where he may apply surtax, is limited to the case of 
where the conditions are such as to cause or threaten 
serious injury to Canadian producers of like or directly 
competitive products. So if your conception is that in this 
section you are going to give the Anti-dumping Tribunal 
authority to study that relationship by reference, to com- 
mittees, where is action going to take place? 


Senator Hays: And how are you going to do it? 
The Chairman: Yes, how are you going to do it? 


Senator Hays: Where you are protecting the consumer 
and the producer in an act dealing with dumping. 


Senator Macnaughton: Where the tribunal finds there 
is no dumping or injury, is the government bound to 
accept that finding? 


The Chairman: 
senator. 


That is a double-barreled quest-on, 


Senator Macnaughton: Yes—or can the government 
say, ‘Thanks very much for the information, but we are 
going ahead.’’? 


The Chairman: Let us take, first of all, if they find 
there is no dumping and no injury. 


Mr. Joyce: In the first place, the tribunal does not find 
whether or not there is dumping. That is a decision of 
the Deputy Minister of National Revenue. The tribunal 
addresses itself only to the question of injury. 


The Chairman: It may express an opinion, I think, 
under the original act. 
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Mr. Joyce: It may express an opinion in certain cases, 
about whether goods are of broadly similar characteris- 
tics; but, by and large—I was trying to simplify—the job 
of the tribunal is to address itself to the question of 
whether or not there has been injury. 


I think the government has to accept, where the tribu- 
nal has determined there is no injury... 


Senator Macnaughton: “Has to” or ‘‘should” accept? 
The government has authority to refuse, I presume? 


Mr. Joyce: Yes, I say the government has to accept— 
has to “recognize” may be a better way of putting it. I 
think it is still open to the government to disagree and 
itself to determine that there was injury. 


Senator Connolly (Ottawa West): When you say the 
government, what you mean is the Department of 
National Revenue? 


The Chairman: No, the Governor in Council. 
Mr. Joyce: I mean the Governor in Council. 


Senator Connolly (Ottawa Wesi): I know, but it is on 
the recommendation of the Department of National 
Revenue. 


Mr. Joyce: It depends. If you are talking about surtax 
action, it is on the recommendation of the Minister of 
Finance. Nonetheless, it is the Governor in Council, and 
this means a decision by ministers, if you like. 

I think the government retains its power to determine 
whether there has been injury or not, but I think that 
this would seriously restrict it in the exercise of its 
power. If, in fact, an independent tribunal has ruled 
there is not injury, I would think the government would 
find it rather difficult to proceed with surtax action, 
invoking in defence of that surtax action that injury has 
occurred. It is certainly within its powers to do so, but I 
think it might find it somewhat embarrassing, certainly 
in international circles. Does this answer your question? 


Senator Macnaughton: Yes, it does. 


The Chairman: It is not an order of the Anti-dumping 
Tribunal under this proposed section; it is just a report. 


Mr. Joyce: I suppose one could draw a parallel with 
the Tariff Board, where the Tariff Board may recom- 
mend certain action with respect to the tariffs, and the 
government may choose to implement or not implement, 
on the basis of this and other things it takes into 
consideration. 


Senator Macnaughton: I guess the Prime Minister is 
the only one to give a final answer. 


Senator Hays: I was a bit confused on the consumer 
where you said the tribunal may be interested in the 
consumer aspect. 


The Chairman: Mr. Joyce suggested that as being a 
“way out’ reason—I do not mean that unkindly—for 
giving this very broad power. 
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Senator Hays: I am thinking of something that has not 
been brought before the tribunal, Danish bacon. In Den- 
mark they have a two-price system, and we have a great 
surplus of bacon today, the price being half what it was 
a year ago. The last time I was in the market you could 
buy Danish bacon much cheaper than they are selling it 
to the Danish people because they do have a two-price 
system. They make as much money on it as they do in 
servicing the other, but the consumer is buying at a 
cheaper price and the producer is injured by this impor- 
tation. I think it is dumping, but I do not know who 
would bring it forward. Would the consumer be injured 
or would the producer be injured? 


The Chairman: The only test under existing legisla- 
tion—and that is not being changed here—is injury to 
the producer. 


Senator Hays: I would think that the tribunal would 
not be interested in the other part. It would be interest- 
ed just in the dumping part. 


Mr. Joyce: Let us assume that there is a dumping 
situation here. What you are saying is that the producers 
may or may not choose to initiate a request. 


Senator Hays: They may be so fragmented. 


Mr. Joyce: However, an investigation can be initiated 
by the Deputy Minister of National Revenue on his own 
responsibility. The fact that Canadian producers, because 
they are fragmented, do not choose to initiate an investi- 
gation, an investigation might still be initiated. 


If I may, I should like to go back to the consumer 
question. Senator Hayden said it was far out, and I do 
not think he was far wrong. You were pressing me, in a 
sense, and I was trying to envisage what one might 
consider at the extreme, but it is quite clear that the 
intention at the moment is to deal with those cases where 
there are importations which do not necessarily involve 
dumping but where the Government might wish to take 
action on the ground that there has been injury. The real 
purpose of broadening the powers of the tribunal is to 
provide that the Governor in Council can ask an 
independent tribunal, namely, the Anti-dumping Tribu- 
nal, to make an injury determination and to make a 
finding as to whether or not there has been injury. 


The Chairman: That raises again the question that I 
put to you originally. In those circumstances, if this is the 
area of operation, why should we expand section 3 to a 
depth that covers anything in relation to the trade or 
commerce of: Canada, whether it is imports or not? 


Mr. Joyce: I have two answers to that. One is that to 
the extent that you word it tightly there is always a 
danger that one might find that inadvertently one has 
limited the terms of reference or the powers of the 
tribunal to deal with the case that one wishes it to deal 
with. 


The Chairman: Mr. Joyce, on that point, if you are 
going to draft legislation that goes into all those points, 
you will never get anything finalized. This would appear 
to me to be the main purpose for which this extension of 
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authority is being sought. If it does not go far enough 
then you can come back. How you could anticipate situa- 
tions arising where you would need this broad authority 
in reference to the Anti-dumping Tribunal is beyond me. 
I just cannot comprehend why a tribunal as specialized 
as this tribunal would be the one selected to deal with 
matters that do not involve its specialty. 


Senator Connolly (Otitawa West): Mr. Chairman, what 
about the example I gave of where even if there was a 
possible element of dumping, the net result—to use Sena- 
tor Isnor’s word—or overall result is beneficial to Canada 
because of the increase in the foreign exchange that is 
generated by Canadian sales to the country where the 
equipment is purchased? Would not this broader wording 
allow the tribunal to consider both factors—not only the 
injury to the manufacturer, but the ultimate benefit in 
the form of increased trade to the country? 


The Chairman: But, senator, there is nothing in the 
legislation that deals with the overall result. It deals with 
injury to the producer. 


Senator Connolly (Ottawa West): But if you say “in 
relation to the trade or commerce of Canada” your word- 
ing is pretty broad. 


The Chairman: What I was saying was that the func- 
tion or specialty of the Anti-dumping Tribunal is dump- 
ing and injury. 


Senator Hays: That is right. 


The Chairman: They now want the additional authori- 
ty to deal with injury where there is no dumping. Is that 
all right? They can have it, but they come in and want to 
have jurisdiction in relation to any other matter or in 
relation to the trade or commerce of Canada, and that is 
a large order because the Anti-dumping Tribunal has a 
specialty. 


Senator Molson: It is not even external, which is per- 
haps a weakness. 


Senator Hays: The terms of reference are pretty wide. 
They are away out in so far as dumping is concerned. 


The Chairman: Can we resolve this? What is the view 
of the committee? If we were seeking to have this pro- 
posed section deal with the situation that the Govern- 
ment wishes to cover—that is, no dumping, but a deter- 
mination of injury to the producer in Canada by reason 
of imports where there is no dumping—then I suggest we 
could put in three or four words so that that phrase 
would read “in relation to imports that might be injuri- 
ous to the trade or commerce of Canada”. That would 
give them all that jurisdiction. 


Senator Molson: Do you need anything other than “in 
relation to imports”. Why should this tribunal not consid- 
er any matters relating to imports? 


The Chairman: It is a question of injury. 


Senator Molson: But this is a broad investigation. I 
really cannot see what would be harmful as long as it 
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concerns imports. The only thing that disturbs me here is 
that it seems to include interprovincial trade. 


The Chairman: If there was any intention to get a 
finding—and Mr. Joyce said there was—under section 
7(1)(a) of the Customs Tariff where there is no dumping 
but injury or threatened injury by reason of the importa- 
tion of certain products, then the finding of the tribunal 
must be a finding of injury, or the minister would not 
have support for invoking the surtax. Up to the present 
time the minister and the Governor in Council make both 
decisions—that is, they decide there is injury, and then 
they apply the surtax. The idea now, as I understand it 
from Mr. Joyce, is to divide those functions, and have the 
Anti-dumping Tribunal make the determination of injury 
or no injury. If they determine injury, then either Sena- 
tor Molson or Senator Macnaughton asked: In those cir- 
cumstances, does the minister or the Governor in Council 
have to accept that finding. Mr. Joyce’s answer was very 
fair. He said that international relations being what they 
are, if you have a finding of an independent body that 
there has been no injury, it would be very difficult for 
the minister and the Governor in Council to go against 
that finding and apply the surtax. 


Senator Macnaughton: But, on the other hand, he could. 
The Chairman: Oh yes, he could. 


Senator Isnor: Why should they not have that au- 
thority? 


The Chairman: They have the authority. I am saying 
that if that is the authority they want then that is the 
authority we are prepared to give them. 


Senator Isnor: That is what we have been arguing about. 


The Chairman: No, Senator Isnor, we have been argu- 
ing about the fact that in order to have what they are 
asking they do not need as broad a section as they have 
in this bill. 


Senator Isnor: It does not do any harm. 


The Chairman: That would be a simple way of 
approach to all legislation; whatever it is we could say: 
Let them have it, it does not do any harm. 


Senator Hays: I think the terms of reference are too 
broad. If the tribunal deals with dumping then its juris- 
diction should be confined to dumping and injury to 
producers. 


Senator Macnaughion: I like your wording, Mr. Chair- 
man. Would you repeat it? 


The Chairman: My suggestion was that after the words 
“in relation” we insert the words “to imports that might 
be injurious to the trade or commerce of Canada.” 


Senator Connolly (Ottawa West): Mr. Chairman, I hark 
back to the example in which as a result of an importa- 
tion there could be injury to the trade or commerce of 
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Canada in one sense, and that is in the fact that this 
particular sale is lost. However, in the long run there 
may be advantage to the trade and commerce of Canada 
greater in value than the loss of the sale. 


Now, why not say both imports and exports? 


Senator Macnaughton: Your wording would cover this 
case. 


Senator Molson: The tribunal does not function with 
respect to exports. 


Senator Connolly (Ottawa West): The wording suggest- 
ed, Senator Macnaughton, would restrict the test of 
injury to whether or not the Canadian producer lost the 
sale. 


The Chairman: That is the only way in which the 
surtax can be applied. Under the present law, the Cus- 
toms Tariff Act, not this bill, there must be injury to the 
Canadian producer. 


Senator Connolly (Ottawa West): But suppose that in 
the broader context there is an ultimate net advantage to 
the trade and commerce of Canada, then the test will not 
be the ultimate value but did they lose this sale? 


The Chairman: More law would be needed in that case, 
because the minister or the Governor in Council now 
have to apply surtax where there is injury or threatened 
injury to the Canadian producer in relation to imported 
goods. 


Mr. Joyce: I am not sure though, Mr. Chairman, with 
all due respect, that it should be tied too closely to 
surtax. This is obviously the immediate problem, but the 
development of other problems can be conceived. It may 
be that although the Government does not have in mind 
taking surtax action it is concerned with regard to the 
general situation in an industry where there is import 
competition. It wishes the tribunal to consider that indus- 
try and decide whether or not there has been injury in 
the broader sense of the term, not necessarily in the 
limited sense that would be necessary in order to justify 
surtax action. 


The Chairman: To stop right there, this is what the 
Tariff Board does now, is it not? 


Mr. Joyce: One can make reference to the Tariff Board 
on those grounds because the provision in the Tariff 
Board legislation is as broad as the provision suggested 
for this. 


The Chairman: Maybe that is where it belongs. 


Mr. Joyce: Possibly, sir. However, if you include in this 
legislation a clause as broad as that in the Tariff Board 
legislation, then you leave it up to the Governor in 
Council to decide whether or not that reference should be 
made to the Tariff Board or to this tribunal. 


It would depend partly on the workload and partly on 
the relative expertise of the two tribunals. 
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The Chairman: With respect to your latter ground, the 
expertise of the Anti-dumping Tribunal is in the area of 
injury or threatened injury to the producer. The Tariff 
Board has a basis of experience and has dealt much more 
broadly along the lines you have indicated in this 
question. 


Senator Molson: I see one difficulty in Senator Connol- 
ly’s premise. There are probably two different industries 
affected. One is injured and the other benefiting. How- 
ever, it would be rather improbable that it would be an 
injury and a benefit to the same industry in the same 
transaction. 


Senator Connolly (Ottawa West): That is quite true; it 
is obvious in my example. The injury would be to a 
manufacturing organization in Canada; the benefit would 
be to an exporter who used the imported goods to pro- 
duce foreign exchange by exporting to the country where 
the equipment was manufactured. 


Senator Molson: We would need a Solomon to deal 
with that. 


Senator Connolly (Ottawa West): I do not think so; it 
seems to be a matter of policy. 


The Chairman: That brings us into the area of national 
policy of balancing exchange as an element against 
injury to the Canadian producer. 

What is the feeling of the committee with respect to 
clause 3? 


Senator Blois: I move we amend it as you suggested. 


The Chairman: I have suggested this limitation, which 
is in line with the present intention for the use of this 
extended authority. Does the committee support that 
change? 


Senator Connolly (Ottawa West): I certainly do not 
wish to vote against the chairman, because he carries us 
so far on these matters. What does Mr. Joyce think? Does 
it restrict? 


Mr. Joyce: I am a little concerned about it, for two 
reasons. One is that it may be difficult to word the 
section in such a way as to allow the tribunal to perform 
even the immediate task contemplated, which is the 
determination of injury in cases where there are impor- 
tations but no dumping. 

However, more broadly I would suggest to you again, 
senators, that there may in fact not be as great a danger 
as you see in providing powers to this tribunal as broad 
as those provided in the Tariff Board Act. In both cases 
the reference has to be made by the Governor in Council. 
Leaving this clause stand would give the option to the 
Governor in Council to refer a broad question to this 
tribunal rather than possibly to the Tariff Board. 


Senator Connolly (Ottawa West): Is it not more than 
that, Mr. Joyce? Are you not giving an importer who has 
perhaps been found to have imported goods that attract 


dumping an opportunity to go to this particular tribunal, 
which is primarily charged with considering dumping 
matters? 


Mr. Joyce: At present. 


Senator Connolly (Ottawa West): At the present time, 
and allowing that tribunal to weigh this particular alle- 
gation of injury against a possible benefit in another area 
of trade and commerce? 


The Chairman: Well now, senator, if you read section 
16 of the act, which deals with dumping, and then the 
determination the Anti-dumping Tribunal must make 
as to whether there is an injury, the only manner in 
which a producer can benefit is by establishing injury. 


You are suggesting that, have made that decision, 
the same question in substance could be referred under 
this authority. What kind of decision would you expect to 
be made by the Anti-dumping Tribunal on the wording 
we have here? They have already decided that there is or 
is not injury; would you have them make two different 
decisions? 


Senator Connolly (Ottawa West): They may decide, for 
example, that there may be injury in respect of the 
equipment imported because it may be manufactured in 
Canada. 


The Chairman: Then we must broaden the authority as 
to the basis upon which they can proceed. Guidelines 
would have to be established to say that even if they 
have made a finding of injury under section 16 there is 
this general reference that they are not bound by that 


finding. In my opinion that creates an impossible 
situation. 


The Chairman: Those in favour ef the amendment 
please indicate? Contrary? 


Carried. 


Now, Mr. Joyce, I think the other items in the bill are 
just tidying-up items, are they not? I notice you have 
changed “three months” to “90 days”. That is simply to 
be uniform in your language, I presume. 


Mr. Joyce: Yes, I think there is another small point 
there in that three months is not necessarily always the 
same because it can depend on the length of the months, 
and with this change, everybody will be treated on the 
same basis. ‘““Ninety days” is a more appropriate term. 


The Chairman: Then in clause 4 you provide that 
where there is a finding of no injury and that terminates 
the proceedings, if the importer has put any money up in 
the interim, he gets it back. 


Mr. Joyce: He gets the money back if there is a no 
injury finding even at the present time, but he will get it 
back more quickly under section 4 because it will be 
automatic. Under present arrangements, National Reve- 
nue still has to make a finding and a final determination 
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which may take some time. In the meantime his money is 
tied up. 


The Chairman: Then in section 7 you have only added 
the words “any enquiry under section 16,” providing for 
the confidential nature. Was that not in the original bill? 


Mr. Joyce: I think section 7 should be read in conjunc- 
tion with section 6. I think taking the two together the 
problem essentially here is that the original bill does 
provide for confidentiality in respect of hearings before 
the tribunal. The problem is that there are provisions 
under which the chairman of the tribunal can designate a 
particular member of the tribunal to hold hearings or 
receive information, and there is a further provision that 
when that member of the tribunal has held such hearings 
or has received such information, that he shall not only 
report to the chairman but that he will give copies of his 
report to the interested parties. 


The problem is that conceivably there could be confi- 
dential information in that report, and this is simply to 
provide that in these cases as in the case of hearings 
before the tribunal that confidentiality shall be respected. 
I am quite sure that in fact it has been respected, but this 
is intended to give a legal guarantee. 


The Chairman: Then in section 8 you are making an 
amendment to the French version. What is the purpose of 
that? 


Mr. Joyce: The problem there is, as you know, that in 
the English version dealing with the annual report, it is 
provided that it be tabled within 15 days, “or if Parlia- 
ment is not sitting’ etc. Unfortunately in the French 
version the expression used is ‘“‘si le Parlement n’est pas 
alors en session”. Now I pass on the question of whether 
or not that is a good translation, but I suggest it is 
misleading. It is proposed to change the French version to 
“si le Parlement ne siége pas a ce moment 1a”. Using 
“siege” for a sitting seems to solve the problem. 


The Chairman: Then your reference to section 9 is to 
accommodate the revision of the statutes. 


Mr. Joyce: That’s right, sir. I am sure you are far 
better informed on this than I am. 


The Chairman: Yes. Now is there anything else in this 
bill that you should direct our attention to? 


Mr. Joyce: I do not think so, sir. One of the sections 
you did not refer to is section 5. This is on the question 
of tabling or reporting the rules, and it is proposed to 
bring that reporting procedure or tabling procedure in 
line with the provisions for the annual report, namely 
that it be tabled within 15 days, or if Parliament is not 
sitting within 15 days of the next sitting. There we fell 
into the same trap on the English side as we previously 
fell into on the French side in the other section where it 
talked about 15 days after the commencement of the 
session next ensuing. 


Senator Molson: Are they sitting days or calendar 
days? 


The Chairman: Well it says “...on any of the first 15 
days next thereafter that Parliament is sitting.” 


Senator Molson: But in another part it says “... within 
15 days after the making thereof” and they do not agree. 


Mr. Joyce: I am not a lawyer, senator. 


Senator Molson: Neither am I, so perhaps we can talk 
about it. 


Mr. Joyce: I would have thought this meant 15 calen- 
dar days if Parliament is sitting and if Parliament is not 
sitting within 15 days of the next sitting. On that last 
point I do not know whether or not it is calendar days. 


Senator Molson: Perhaps we should ask our Law Clerk 
for his opinion at this stage. 


E. Russell Hopkins, Law Clerk and Parliamentary 
Counsel: I would say it means calendar days unless it 
specifies otherwise. 


The Chairman: A day is a day. 


Senator Carter: This also appears in other statutes. 
How is it interpreted in the other statutes? 


The Chairman: What other statute? 


Senator Carter: I cannot tell you any specific one, but I 
remember coming across this clause on numerous 
occasions. 


The Chairman: Well, you have dealt with it in the 
alternative, that is to say you have dealt with the situa- 
tion if Parliament is sitting and if it is not sitting. That is 
what this section does. It is a clarification. 


Senator Carter: Did we not come across it in connec- 
tion with the Hazardous Products Act? I know there are 
many cases where reports must be tabled within 15 days. 


Mr. Hopkins: It would be so easy put in “sitting days”, 
but that apparently is not what is meant. 


Mr. Joyce: I think this is the normal practice. 


The Chairman: The reason for the amendment, I think, 
is clear if I read to you what it says in the act. It says: 


Copies of all rules made pursuant to subsection (1) 
shall be laid before Parliament within fifteen days 
after the commencement of the session next ensuing 
after the making thereof.” 


That could be a long period of time if it is the com- 
mencement of the session next ensuing. Now what would 
happen if you were to make the rules under the present 
act to read “... while Parliament was sitting’. You would 
wait until the next session. The need for a change is 
obvious. 


Mr. Joyce: It has been pointed out that it is calendar 
days under the Interpretations Act. 
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Mr. Hopkins: Unless the context otherwise requires, Hon. Senators: Agreed. 
which would involve the wording “sitting” before the 


word “days”. The Chairman: We have no further business this morn- 


ing. The meeting is ajourned. 
The Chairman: Shall I report the bill as amended? The committee adjourned. 
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The Honourable Salter A. Hayden, Chairman 


The Honourable Senators: 


Aird 
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Benidickson 
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Carter 
Choquette 


Connolly (Ottawa West) 


Cook 

Croll 
Desruisseaux 
Everett 
Gélinas 
Giguere 


Grosart 
Haig 
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Hays 

Hollett 

Isnor 

Kinley 

Lang 
Macnaughton 
Molson 
Walker 
Welch 
White 
Willis—(29) 


Ex officio members: Flynn and Martin 


(Quorum 7) 


Order of Reference 


Extract from the Minutes of the Proceedings of the 
Senate, November 10, 1970: 


“Pursuant to the Order of the Day, the Honourable 
Senator Lang moved, seconded by the Honourable Sen- 
ator Paterson, that the Bill S-5, intituled: “An Act 
respecting weights and measures’, be read the second 
time. 

After debate, and— 

The question being put on the motion, it was— 

Resolved in the affirmative. 


The Bill was then read the second time. 


The Honourable Senator Lang moved, seconded by 
the Honourable Senator Paterson, that the Bill be re- 
ferred to the Standing Committee on Banking, Trade 
and Commerce. 


The question being put on the motion, it was— 
Resolved in the affirmative.” 


Robert Fortier, 
Clerk of the Senate. 


Minutes of Proceedings 


Tuesday, November 17, 1970. 
(4) 


Pursuant to adjournment and notice the Standing 
Senate Committee on Banking, Trade and Commerce met 
this day at 9.30 a.m. to consider: 


Bill S-5, “An Act respecting Weights and Measures”. 

Present: The Honourable Senators Hayden (Chair- 
man), Aird, Beaubien, Blois, Burchill, Carter, Connolly 
(Ottawa West), Hollett, Isnor, Kinley and Welch. (11) 

Present but not of the Committee: The Honourable 
Senators Lafond and Urquhart. (2) 


In attendance: E. Russell Hopkins, Law Clerk and 
Parliamentary Counsel. 


Witnesses: 
Department of Consumer and Corporate Affairs: 


The Honourable Ron Basford, 
Minister. 

G. E. Anderson, 

Assistant Director and Chief Engineer, 
Standards Branch. 


National Research Council: 


Dr. A. E. Douglas, 
Director, 
Division of Physics. 


At 11.00 am. the Committee adjourned until later this 
day, and subsequently, until Wednesday, November 18, 
1970, at 9.30 a.m. 


Wednesday, November 18, 1970. 
(5) 


Pursuant to adjournment and notice the Standing Sen- 
ate Committee on Banking, Trade and Commerce met 
this day at 9.30 a.m. to resume consideration of Bill S-5. 


Present: The Honourable Senators Hayden (Chair- 
man), Beaubien, Blois, Burchill, Carter, Connolly 
(Ottawa West), Cook, Flynn, Haig, MHollett, Isnor, 
Kinley, Molson and Welch. (14) 


Present but not of the Committee: The Honourable 
Senator Lafond. (1). 


In attendance: E. Russell Hopkins, Law Clerk and 
Parliamentary Counsel; Pierre Godbout, Director of 
Committees, Assistant Law Clerk and Parliamentary 
Counsel. 
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Witnesses: 
Department of Consumer and Corporate Affairs: 
G. E. Anderson, 


Assistant Director and Chief Engineer, 
Standards Branch. 


Department of Justice: 


Paul D. Beseau, 
Legislation Section. 


Upon motion it was Resolved to amend clause 6 of 
the Bill. 


Note: (The full text of the amendment appears by 
reference to the Report of the Committee immediately 
following these Minutes.) 

Upon motion it was Resolved to report the said Bill 
as amended. 

At 10.15 a.m. the Committee adjourned to the call of 
the Chairman. 


ATTEST: 


Frank A. Jackson, 
Clerk of the Committee. 


Report of the Committee 


Wednesday, November 18, 1970. 


The Standing Senate Committee on Banking, Trade 
and Commerce to which was referred Bill S-5, intituled: 
“An Act respecting weights and measures’’, has in obedi- 
ence to the order of reference of November 10, 1970, 
examined the said Bill and now reports the same with 
the following amendment: 


Page 4: Strike out lines 8 to 12, inclusive, and substitute 
therefor the following: 


“(2) Notwithstanding subsection (1), the Governor 
in Council may not amend Schedule II in such a 
manner that 


(a) the ratio of any one unit of measurement to any 
other unit of measurement is altered; or 


(b) Canadian units of measurement are not author- 
ized for use in trade.” 


Respectfully submitted. 


Salter A. Hayden, 
Chairman. 
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The Standing Senate Committee on Banking, Trade 


and Commerce 


Evidence 
Ottawa, Tuesday, November 17, 1970 


[Text] 


The Standing Senate Committee on Banking, Trade 
and Commerce, to which was referred Bill S-5, an act 
respecting weights and measures, met this day at 9.30 
a.m. to give consideration to the bill. 


Hon. Salter A. Hayden (Chairman) in the Chair. 


The Chairman: Honourable senators, our witness is the 
Honourable Ron Basford, Minister of Consumer and Cor- 
porate Affairs. With him are Mr. R. W. MacLean, Director 
of the Standards Branch, Mr. G. E. Anderson, Assistant 
Director and Chief Engineer, Standards Branch, and Dr. 
A. E. Douglas, Director of the Division of Phyics, National 
Research Council. 


Mr. Minister, would you care to follow the usual prac- 
tice of making an opening statement? 


The Honourable Ron Basford, Minister of Consumer 
and Corporate Affairs: I have a very short opening state- 
ment, Mr. Chairman, which may serve to refresh honour- 
able senators’ minds on this bill. In respect of honoura- 
ble Senator Lang’s statement, it is impossible really to add 
very much to what he said in moving second reading of 
the bill, because he gave such a very complete and full 
statement at that time. 


Senator Connolly (Ottawa West): 
about that, Mr. Minister. 


Hon. Mr. Basford: Thank you, Senator Connolly. I pre- 
sume honourable senators have read that very full and 
complete statement and that, therefore, there is not really 
much that I need repeat this morning. If I may just 
recapitulate the real principles of the bill. The purpose of 
the bill here this morning is really to update the existing 
Weights and Measures and Units of Measurement Acts 
which have been in force since 1951. This updating is 
necessary for several reasons. First, it will permit the 
regulation of new types of devices and new practices in 
the weighing and measuring field that are not presently 
covered by existing legislation such as coin-operated liq- 
uid-dispensing machines which are something new since 
the last act, and machines such as dryers or machines 
that are selling things on the basis of time, again which 
were not covered by the existing legislation. 


We will tell him 


The Chairman: I suppose you are referring to such 
things as laundromats. 


Hon. Mr. Basford: The situation where someone is 
buying someting on time—for instance, where you put in 
a quarter for so much time; and it was that time of 
service which was not provided for in the old legislation. 
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Secondly, it will allow for the present inspections at 
fixed periods to be replaced by more efficient inspection 
programs based on sophisticated statistical sampling tech- 
niques. That is to say, Mr. Chairman, now under the 
legislation we have to go around every so many years 
and inspect every device. We feel on the advice of con- 
sultants and engineers that with the improvements in 
measuring devices and weighing devices, this can be done 
on a sampling basis and a statistical basis at a saving of 
expenses and costs and yet still give protection to the 
commercial community. 


Thirdly, it will help to prevent fraudulent or undesira- 
ble practices connected with the delivery of fuel oil and 
odometers on automobiles. We will get into those sections 
later, section 28 and onwards. 


Fourthly, it will streamline the enforcement with 
respect to short weight in prepackaged goods. That is to 
say, it will permit seizure and detention of goods at the 
factory level where there are contraventions of the act 
until corrective action can be taken rather than having to 
wait until the goods reach the retail level. The bill, as 
Senator Lang explained, is complementary to the con- 
sumer packaging and labelling bill which was introduced 
recently in the House of Commons. The provisions of the 
weights and measures bill will apply to all levels of 
trade, though it, like the companion bill, is intended 
above all to protect the interests of Canadian consumers. 
But I emphasize that the present bill is designed to, 
ensure that in the market one gets true measure when- 
ever one purchases by weight, by volume, by length, by 
area or by time. 


While the packaging and labelling bill, which will 
come, of course, to the Senate when it has passed the 
House of Commons, is concerned principally with the 
consumer, the Weights and Measures Act and the Units 
of Measure Act which is combined with it are concerned 
with the measurement of commodities for all purposes of 
trade, so that no matter what someone is trading in, they 
can with safety rely on the fact that a pound is a pound 
or a yard is a yard. The bill before us makes it an 
offence to give short weight or measure and it provides 
for the proper use of scales and other measuring devices. 


For example, before any type of scale or any measur- 
ing device can be used in Canada for trade, it must have 
been tested and approved by the Standards Branch of my 
Department in the laboratory we have here in Ottawa. It 
must be so constructed as to measure accurately and be 
likely to maintain its accuracy under normal use. 


Finally, the bill sets forth the permissible units of 
measurement for trade use in Canada. It defines the basic 
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units in scientific and legal terms in accordance with the 
latest internationally accepted system, the so-called Sys- 
teme International. Honourable senators may wish to 
examine Doctor Douglas, Director, Division of Physics of 
the National Research Council on the implications of that 
part of the bill receive his somewhat technical expla- 
nation of those features of the bill. 


Both the customary Canadian units and what are 
generally referred to as the metric units will continue to 
be valid for use in Canada, although the Governor in 
Council may add new units of measurement or redefine 
existing ones in accordance with the needs of changing 
times. The use in trade of customary Canadian units, that 
is the yard and the pound, can only be curtailed by 
specific reference back to Parliament, and honourable 
senators will see that provided for in the legislation. 


By bringing the existing act up to date and incorporat- 
ing certain new features required by contemporary trade 
practices, the bill will increase the protection given to the 
consumer and bring Canada’s legislation into line with 
weights and measures control in other developed coun- 
tries of the world. 


That is all I have to say by way of an introductory 
statement, Mr. Chairman, but I would be happy to 
answer any questions that honourable senators may have 
or to refer any more detailed questions to the officials I 
have with me. 


The Chairman: Now, honourable senators, we are open 
for questions. 


Senator Connolly (Ottawa Wesi): Mr. Chairman, I 
understand that the United Kingdom is moving towards 
the metric system, to conform in other words to the 
system in use on the continent. There is some resistance 
to this which I can understand. Do you expect that we in 
this country and perhaps even on this continent would 
move towards that system of measurement in time? 


Hon. Mr. Basford: Yes, I do. As you know, Senator 
Connolly, my colleague, the Minister of Industry, Trade 
and Commerce, tabled last winter—January or Febru- 
ary—a White Paper on the metric system in which the 
advantages of that system were pointed out, and in 
which the Government undertook to put in motion cer- 
tain steps which would lead us gradually at least to a 
conversion. Parliament also passed in the last session the 
bill establishing a Standards Council of Canada. As you 
will recall, one of the objects of that Council is to exam- 
ine the implications of conversion to the metric system. 
My own view is that we should not be debating whether 
to convert or not, but how to convert in order to mini- 
mize the cost and the disruption. It is also obvious that 
we are going to have to move and convert somewhat, if I 
may use the expression, hand in hand with the United 
States because of our trade position with that country. 


Senator Connolly (Ottawa West): Do you think they 
might be as quick to move as we might want? 


The Chairman: Are you asking if there is any indica- 
tion of that? 


Hon. Mr. Basford: There is a good deal of agitation in 
the United States and, as I understand it, the Secretary 
of Commerce, Mr. Stans, has established an advisory 
committee composed of all those in the private sector 
who might in any way be involved in the question of 
conversion. The United States Congress has appointed a 
committee to examine the question as to whether the 
United States should convert or not. There is, I know, in 
the area that I am involved with on a day-to-day basis, 
the consumer area, a good deal of agitation among 
American consumer groups for conversion. There is a 
ereat deal of interest in the question in the United States. 


senator Connolly (Ottawa West): There would be some 
considerable interest in it for a nation like Canada which 
relies upon and is so heavily involved in foreign trade. 


Hon. Mr. Basford: I think there is. I mention the con- 
sumer interests because the metric system makes for ease 
of comparability and ease of measurement. I think the 
truly important aspect is trade, and, of course, when 
Britain converts and if it enters the European Common 
Market, which it is trying very hard to do,—and as you 
know Japan has gone metric—we in North America are 
going to end up, as I said in a speech, as an island in a 
metric sea, which can be very costly. It can be terribly 
costly if our manufacturers have to produce in one meas- 
urement for domestic consumption and the North Ameri- 
can trade, and another measurement for our export 
trade. 


The Chairman: I think the date in the United Kingdom 
is 1975. Is that the objective date? 


Mr. G. E. Anderson, Assistant Director and Chief Engi- 
neer, Standards Branch, Department of Consumer and 
Corporate Affairs: I think 1980 is their final deadline for 
complete conversion. 


The Chairman: Well, there are two aspects, and I sup- 
pose they are equally important; one is the domestic 
situation which you have detailed and the other is the 
international aspect, and we must not lose sight of the 
importance of the international aspect. 


Hon. Mr. Basford: There are, of course, some areas in 
Canada that already have converted. The pharmaceutical 
industry conducts itself pretty well metrically and I think 
by now over the last few years most Canadian hospitals 
have converted. So there is some conversion going on. 


Senator Connolly (Ottawa West): Yes, if you go to a 
hospital nowadays they talk about milligrams. 


Hon. Mr. Basford: And I would hope that this is some- 
thing that the Standards Council in a voluntary way 
could promote—that the various sectors convert on their 
own. 


Senator Connolly (Ottawa West): The very fact that 
the Australians have adopted the dollar system for their 
currency... 


The Chairman: You mean the decimal system. 


Senator Connolly (Ottawa West): ... with great difficul- 
ty and with a lot of criticism of the government, is a 
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move that indicates that changes in the system of meas- 
urement certainly can be achieved. 


Hon. Mr. Basford: We at least, senator, do not have to 
go through the conversion of our currency. 


The Chairman: At the present time, of course, you 
have all kinds of equipment and gadgets and whatnot 
that measure time and service and project measurements. 
When this bill becomes law, how do you propose to deal 
with those machines and equipment that are presently in 
use? How will you apply your testing techniques? Will 
they be required to get certificates before they can con- 
tinue to operate? 


Hon. Mr. Basford: The regulation power in the act 
allows us to set up the inspection procedures that are 
deemed necessary to protect accurate measurement. We 
can do two things; inspect and licence the particular 
measuring device, or we can go on as is done with scales 
and inspect every scale each year to make sure it is 
accurate. There is a section, for example, on parking 
meters which, of course, are selling time. We obviously 
do not propose to go around and inspect every parking 
meter in Canada. But there are six or seven manufactur- 
ers of parking meters, and we would call upon the manu- 
facturers to produce their prototype and we would exam- 
ine it to make sure it is a good measuring device as 
defined in the act. 


The Chairman: Well, they might of course like you to 
put a nickle or a dime in every parking metre. 


Hon. Mr. Basford: They might, of course, but we do 
not intend to do that. 


The Chairman: There are two steps there, one is the 
testing of any new equipment that is coming out, and you 
mentioned that they would have to send their equipment 
to your testing laboratories in Ottawa in order to qualify 
for a certificate. I am more concerned at the moment 
about those things that are in existence and are 
operating. 


Hon. Mr. Basford: There is not attempt to make the act 
retroactive. 


The Chairman: No. 


Hon. Mr. Basford: But I think what you are really 
concerned about is something that is already in place. 
Section 8, which covers devices, would, of course, apply 
to devices going on the market now. 


Senator Connolly (Ottawa West): You are doing it at 
the manufacturers’ level, or you are contemplating it? 


Hon. Mr. Basford: This is for new things that are 
covered. This is what we do with scales. If the big scales 
manufacturers develop a new kind of scale... 


Senator Connolly (Ottawa West): Without the thumb! 


Hon. Mr. Basford: Yes. I am trying to think of the 
name of a scales manufacturer. Say Toledo, for example, 
develop a new scale. Before they market that new scale 
they come to our Standards Branch and get that new 


design approved as a measuring device for sale in 
Canada, and that allows them to sell it in Canada. Of 
course, if a butcher buys that new scale, he will have a 
weights and measures inspector come down every year to 
make sure that he has not been fiddling with the scale. 


Senator Connolly (Ottawa West): Yes, “might”—if he is 
part of the sample. 


Hon. Mr. Basford: Well, the new act will allow him to 
be part of the sample. Now we have to go and inspect at 
great cost. 


The Chairman: I notice in section 8, Mr. Minister, in 
the “Use of Devices,” the provision is that: 


No trader 


—and that might be the butcher or grocer— 


...Shall use, or have in his possession for use, in 
trade, any device unless that device 


(a) is of a class, type or design that has been 
approved for use in trade pursuant to section 3;... 


Hon. Mr. Basford: That is right. 


The Chairman: I am still getting back to the machines 
and equipment that are presently being used. Does that 
contemplate, then, that it is the obligation of every trader 
to get in touch with the manufacturer of that machine to 
see if it is included in the class or type or design that has 
been approved by your department? 


Hon. Mr. Basford: No. It is up to the manufacturer, 
before selling the devices, to have them approved pursu- 
ant to section -3. 


The Chairman: No, I am talking about the ones that 
are out in the field now. Then this bill becomes law. Does 
he have to stop doing business until he can find out from 
the manufacturer of that machine whether it is in an 
approved class! Is there going to be some period of time, 
run-in time, after the act becomes law under which he 
can gather that information? As I read it, if it means 
literally what it says, then he had better stop doing 
business until he gets a clearance. 


Hon. Mr. Basford: Of course, there is no problem when 
it comes to weight and measure, because these provisions 
have applied for years in Canada, for example, with 
scales. We are enlarging the act to provide protection for 
devices that measure time, and we willl have a regulato- 
ry power to allow some lead-in time on most devices that 
are already on the market. 


The Chairman: Is it the intention to allow lead-in time 
in the regulations? 


Hon. Mr. Basford: Yes. 


The Chairman: I would not expect that at this moment 
you have given too much thought to the length of the 
lead-in time. 


Hon. Mr. Basford: No. 
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The Chairman: It may be different in different types of 
equipment, but I think lead-in time would be necessary 
for those presently operating. 


Hon. Mr. Basford: Yes. 


The Chairman: What is the difference, Mr. Minister, in 
relation to weights, between this bill and the present 
law? Have the standards been changed or altered or 
added to? 


Hon. Mr. Basford: There are the technical features of 
measurement which, if you wish, I will have Dr. Douglas 
explain. This is really the amalgamation of two bills: one 
the Weights and Measures Act and the other the Units of 
Measurement Act, which repeals the Electrical and Pho- 
tometric Units Act. 


Senator Connolly (Ottawa West): That is a federal act? 


Hon. Mr. Basford: Yes. This is a new feature of the 
measurement of standards. If senators will turn to the 
schedule of the act, our reference standards for measure- 
ment in Canada used to be as set out in Schedule IV, 
where we kept in the National Research Council a meas- 
urement that was a yard long, against which all other 
yards were measured. Now—and this is where Dr. Doug- 
las comes in—all our measurements in Canada are 
referred to the International System of Units which is 
contained in Schedule I. It is against those measurements 
that every Canadian measurement is made. That is a new 
feature and a very technical one which Dr. Douglas will 
have to help me out on. Have I made a mistake yet, Dr. 
Douglas? 


Dr. A. E. Douglas, Director, 
National Research Council: No. 


division of Physics, 


Hon. Mr. Basford: The other features are the system 
for the sampling of inspections rather than across-the- 
board inspections, the indices of time and volume, the 
part dealing with fuel oil truck measuring devices, which 
we will come to later in the bill, the parts dealing with 
odometers—those are all new features. 


Senator Connolly (Ottawa West): When we were talk- 
ing about the yard, it seems to me there was at one time, 
and perhaps there still is, in a case in Paris, under very 
strict conditions of preservation, a unit of measurement 
kept at a constant temperature, pressure, and all the rest 
of it. What is that? 


Hon. Mr. Basford: We have one here in the National 
Research Council also, but I will ask Dr. Douglas to 
explain what.they have in Paris, because this system of 
measurement goes back to the system in Paris. 


Dr. Douglas: The unit of mass is still maintained as a 
physicai quantity in Paris, at the International Bureau, 
and all other units of mass are related to that. 


Senator Connolly (Ottawa West): Do we conform? 


Dr. Douglas: We conform and we measure ours against 
theirs as precisely as possible, and maintain a secondary 
standard, which is essentially Canada’s primary standard, 
here. With regard to other units, the unit of length has 
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been changed and it is no longer a physical standard. It 
turns out to be the wave length of light which can be 
measured more precisely than any physical standard. This 
has been defined so that within the accuracy of measure- 
ment it conforms to the old physical standard, but the 
physical standard is no longer the primary standard. 


The Chairman: Mr. Minister, was there any communi- 
cation or discussion with those elements in the various 
industries, business and trade in relation to this bill, 
when it was in the course of preparation? 


Hon. Mr. Basford: Not specifically during the course of 
preparation, although in terms of some of the technical 
features of the act we have had representations over the 
years from various groups. But it would be my intention, 
as it has been under all of these acts I have been intro- 
ducing, that in the development of regulations under the 
acts—and it is, of course, in that area that people are 
generally basically concerned, particularly those who are 
in the business—that we would seek the advice of... 


The Chairman: Manufacturers? 


Hon. Mr. Basford: ...of those in the business on tech- 
nical matters, such as tolerances. Where something has to 
be tested or measured as such and for certain purposes 
then trade tolerances are allowed either way from that. 


Senator Connolly (Ottawa West): That arises because 
of shinkages or increases in weight by reason... 


Hon, Mr. Basford: Yes, changes in temperature will 
change the volume or weight of certain substances. We 
can add additional units of measurements under this bill, 
and this would be done on the basis of representations 
from those in the trade. There may be representations 
that some customary unit of measurement should be 
added. 


Then, as to the specifications for measuring devices, we 
would consult with the trade, the manufacturers of mea- 
suring devices, on the development of regulations. I have 
already agreed in writing with the Association of Scale 
Manufacturers to consultation on the development of 
regulations. That is, we have agreed that when we sit 
down to write the regulations we will consult with those 
in the business. 


The Chairman; What groups do you contemplate you 
will consult with, or invite to make representations? 


Hon. Mr. Basford: It will be the people who are princi- 
pally concerned with the approval of measuring devices 
and, therefore, they will be the manufacturers of measur- 
ing devices. Here I am referring essentially to the Associ- 
ation of Scale Manufacturers. I am not sure whether 
there is, for example, an association of parking meter 
manufacturers. If there is then that association will be 
welcome to come in on these discussions. I have not 
heard from them, but if there is such an organization 
they are welcome to come in and consult with my offi- 
cials on the drafting of regulations in relation to their 
products. 
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The Chairman: That type of measuring is pretty well 
straightforward. It concerns the sale of time, and it is 
either ten minutes or it is not. 


Hon. Mr. Basford: Yes, but we would be concerned 
with the design of the measuring devices, and with any 
tolerances that might be allowed. On the average, elec- 
tricity meters are inspected every seven years, but there 
may be changes in design so that they probably do not 
have to be inspected every seven years. 


The Chairman: What does this mean? For instance, in 
Ontario the Ontario Hydro issues certificates as to the 
quality of equipment including measuring equipment, I 
believe. Is there going to be any conflict or any duplica- 
tion here? 


Mr. Anderson: The standards for measurement by elec- 
tricity meters are set by the Standards Branch of the 
Department of Consumer and Corporate Affairs, and 
Ontario Hydro will insist that any manufacturer must 
supply them with equipment that will meet our 
specifications. 


The Chairman: Am I to understand that a manufactur- 
er must first get the approval of your department before 
the provincial authority will look at his product? 


Mr. Anderson: On the measurement side, that is cor- 
rect, sir. 


Senator Burchill: How often are they inspected or 


tested? 
Mr. Anderson: Electricity meters? 
Senator Burchill: Yes. 


Mr. Anderson: Every six or eight years, and then we 
have a statistical sampling program which will allow a 
good quality of meter that has been well maintained to 
continue on by two-year extensions, so some meters have 
remained out for as long as twelve years at the present 
time, and may go on for a longer period. But, the proof 
of the pudding is in the eating, and they must prove to 
us that they continue to meet our requirements. 


Senator Hollett: I take it that it is not the intention of 
Canada to go into the metric system overnight. 


Hon. Mr. Basford: No. 


Senator Hollett: How do you get there? Does this bill 
give you the authority to change over? 


Hon. Mr. Basford: No, it certainly does not. In fact, 
when the bill was read the first time in the Senate there 
were some press reports that that was its effect, but that 
is not correct. The bill provides that two systems of 
measurement can be in use in trade in Canada, one being 
the metric system and the other being the system with 
which you are all familiar. That cannot be changed with- 
out further legislation. There is no power in this bill to 
outlaw for purposes of trade either one of those systems, 
and particularly the foot-pound-second system. 


Senator Connolly (Ottawa West): Mr. Chairman, I 
should like to ask the minister a question I asked the 
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sponsor of the bill. In looking at Schedule II I notice that 
under “Measurement of Volume or Capacity” there are 
listed bushel, peck, gallon, quart, pint, and so on. The 
minister referred to the units that are in use in trade, 
business and commerce. What ran through my mind as 
Senator Lang was speaking in the House was the impor- 
tance of the term “barrel’’, particularly in the oil indus- 
try. Very few people—and this includes myself—know 
exactly the volume of a barrel of oil, or whether a barrel 
of oil sold from the Canadian or American oil fields is 
the same size as a barrel of oil that comes from Venezue- 
la or the Middle East. My point is that this is a unit that 
is very much in use in trade and commerce today—per- 
haps more so than some of the other units that are 
defined here—so why is it not included in the schedule? 


Hon. Mr. Basford: I noted your question previously, 
senator. The Governor in Council under this legislation 
can define “barrel” as a unit of measurement. This is one 
of the changes in this bill. Previously a new unit of 
measurement could be added only by way of amendment 
to the act, but now we can define a new unit by order in 
council. So, Senator Connolly, we could define “barrel” as 
a unit of measurement for purposes of trade in Canada if 
we choose to do so, but I am advised that the situation is 
confused by the fact that there are many different kinds 
of barrels, the size of which depend upon the particular 
products with which one is dealing. You mentioned the 
oil industry which, as a matter of custom, has a certain 
size of barrel, but other industries use different sizes of 
barrel as a customary unit, and, therefore, we would 
have great difficulty in trying to regulate that. 

Mr. Anderson, who is with me, is an expert on barrels, 
and he would be happy to give us a short discourse on 
the proliferation of barrel sizes. 


The Chairman: I was wondering if Senator Connolly 
would limit the contents of the barrel about which you 
are going to speak to oil. 


Senator Connolly (Ottawa West): I think the container 
for the other commodity which you have in mind is a 
keg. 


Senator Hollett: Perhaps he was thinking of a barrel of 
fun. May I ask this question: Has Canada any representa- 
tive on the General Conference on Weights and 
Measures? 


Mr. Douglas: Yes. 


Hon. Mr. Basford: Would you expand on that, Mr. 
Douglas? 


Mr. Douglas: This is an international agreement to 
which Canada conforms, and we have representation on 
this General Conference, but all changes and amend- 
ments must go through the Department of External 
Affairs for the approval of the Canadian Government. 


Senator Blois: I think I am correct in saying that 
although in the old days we bought oil by the barrel or 
by the gallon we now buy it by weight. The average 
barrel is equal to 45 gallons, but oil is also bought by 
weight rather than by the barrel or the gallon, is it not? 


4:12 


Banking, Trade and Commerce 


17-11-1970 


Hon. Mr. Basford: Perhaps that is the tendency, but I 
will ask Mr. Anderson to confirm it. 


Mr. Anderson: When it comes in bulk cargoes, then it 
is by the ton. 


Hon. Mr. Basford: In bulk cargoes oil is generally sold 
by the ton; in smaller quantities the gallon is still the 
conventional unit. 


Senator Blois: I am not referring to fuel oil, but others, 
such as lubricating or wool oil. They are generally pur- 
chased in carloads but are sold by the pound rather than 
the gallon or barrel, by many manufacturers. 

This not been our. general 


Mr. Anderson: has 


experience. 


Senator Connolly (Ottawa West): But you do hear of it 
being sold by the ton? 


Mr. Anderson: Yes, in bulk. 


Senator Blois: We bought a good many carloads, which 
were always by the pound. I know of many manufactur- 
ing industries in Canada selling special oils by the pound 
or ton. 


Mr. Anderson: There is nothing in the act to prohibit 
that. 


Senator Blois: to be a more reliable 


method. 


It appears 


Mr. Anderson: You know exactly where you stand. 


Senator Connolly (Otiawa West): It is measured at the 
time of delivery. 


Senator Blois: It is weighed to check the weight, 
because there is variation. 


Senator Burchill: What containers are used? 


Senator Blois: The wooden barrel and the metal 
barrel are used; it depends on the firm it is purchased 
from. Sometimes the type of barrel can be specified. 


Senator Connolly (Ottawa West): We were going to 
hear something about barrels. Will you include the bar- 
rels used by the apple growers in the Annapolis Valley? 


Mr. Anderson: This is one of the difficulties. At the 
present time there exists legally in Canada only the 
excise barrel, which is 25 gallons, for the purpose of 
assessing excise. However, within the petroleum industry 
we have more or less permitted the use in trade of the 
petroleum barrel, which is exactly 42 U.S. gallons. This 
converts to 34.97 Canadian gallons, so that within the 
petroleum trade one barrel is 34.97 gallons, which is a 
defined unit and perfectly satisfactory. 


However, in the United States the situation has devel- 
oped that there are no less than seven different barrels: 
31 gallons, used for excise tax on beer; 314 gallons, 
used for most liquids; 36 gallons, used for rain barrels in 
estimating the volume of cisterns; and 40 gallons for the 
purpose of their proof liquors. There is a 42-gallon 
petroleum barrel, which is exactly 42 U.S. gallons. This 


as the apple barrel, which is equivalent to approximately 
27 gallons. For some unknown reason they also have a 
barrel for cranberries, which is about 22 gallons. 

We wish to avoid such a situation in Canada. We might 
permit one or two barrels, but they would have to be 
specified in terms of the Canadian gallon to make it 
perfectly definite to all. 


Senator Connolly (Ottawa West): Does it really mean 
that commerce and its various branches will be permitted 
to use the word barrel but will be compelled to state the 
content? 


Mr. Anderson: I think that would be appropriate. 


Senator Connolly (Ottawa West): And the regulation 
would so provide. 


Mr. Anderson: Yes. 


Senator Connolly (Ottawa West): It appears to be the 
only sensible way of proceeding. 


The Chairman: It could either be by gallon or pound 
measurement. 


Mr. Anderson: Yes. 


Senator Carter: My understanding was that the ordi- 
nary standard steel drum in which the fisherman buys 
his gas and diesel oil contains 45 gallons. I did not hear 
mention of that. 


Mr. Anderson: There may be a 45-gallon barrel, but I 
have found seven different sizes. 


Senator Connolly (Ottawa West): Believe me, there are 
45-gallon barrels; I have to handle them across a lake. 


Senator Carter: The fisherman buys a 45-gallon drum 
and receives 40 gallons of gas and 5 gallons of water. 


Hon, Mr. Basford: Then he should report that to our 
regional office in Newfoundland. If it is sold as 45 gallons 
of gasoline and contains only 40 gallons, that is an 
offence. 


Senator Connolly (Ottawa West): In addition, if the 
barrel contains five gallons of water, the gas is not very 
much good. 


Senator Carter: Oh, yes; he gets down to the water 
eventually as he pumps it from the bottom up. He does 
not know how much water he receives until it is just 
about empty. It is too late then to prove a case. 


The Chairman: He could stop pumping when the water 
arrives. I understand you to say that on the basis on 
which he operates the water would be the last to be 
pumped out. 


Senator Blois: That is not correct, because pumping 
from the bottom the water might come out first, or mixed 
with the gasoline. 


Senator Carter: Clause 13(1) reads: 


The Minister may designate as a local standard any 
standard that has been calibrated and certified in 
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relation to a reference standard as accurate within 
prescribed tolerances. 


One of the witnesses referred to bulk cargoes. It is 
very often more convenient for the fisherman to buy salt 
by volume rather than by weight. The same is true of 
bulk cargoes of coal over the side of a ship, which is very 
difficult to measure. Therefore a standard-size barrel is 
used, of which 10 equal one ton. 


What would happen to these measurements under this 
clause? 


Hon. Mr. Basford: They are not units of measurement 
under this clause. 


Senator Carter: They are convenient for purposes of 
selling; it is not convenient to use the weight measure. 


Hon. Mr. Basford: That is a custom of the trade that 
has developed. It is not a unit of measurement under this 
bill. 


Senator Carter: Then that is prohibited under this bill? 


Senator Hollett: No; subclause (2) reads: 


Every local standard shall be calibrated within 
such periods of time as many be prescribed. 


Hon. Mr. Basford: I should explain the meaning of the 
local standard referred to in clause 13. We have certain 
reference standards in our laboratory and in the National 
Research Council in Ottawa. We also have inspectors 
throughout Canada who carry what are known as local 
standards. When inspecting a scale they have a little kit 
containing weights. They place a 1-pound or 25-pound 
weight on the scale to test its accuracy. The weights are 
returned periodically to Ottawa to be tested for loss of 
weight, which does occur. 


Senator Carter: We are now back to Senator Connolly’s 
point though. 


The Chairman: Senator Carter, when you referred to 
the fisherman getting a ton of coal, he must have a 
method of determining what is a ton when shovelling it 
over the side. 


Senator Carter: That is right. They have to sell it by 
volume, they have to measure the tubs or barrels that 
they know the weight of, the average weight. 


The Chairman: But they agree that ten of those will be 
a ton. 


Senator Carter: They agree that ten barrels of coal will 
be a ton of coal. 


The Chairman: The only question then is whether that 
measuring device multiplied by ten does produce a ton, 
but they have agreed that it does. 


Senator Carter: But it does not prohibit them from 
using that type of measure. 


The Chairman: I would not think so, no. I do not think 
these provisions come into that at all. They have agreed 
that this is a measuring device. 


Senator Connolly (Ottawa West): If it were feasible 
they could put it in a paper bag, as long as they get the 
weight. 


Senator Carter: As long as they agree they are getting 
the weight, yes. There is no standardization here for 
television tubes. An American 17-inch television tube is a 
different animal from a Canadian 17-inch television tube. 
Is there any way of regulating that? One store may sell a 
17-inch tube which is quite different from the 17-inch 
tube sold by another store. 


Hon. Mr. Basford: There is no way of dealing with that 
under this bill. The inches are the same, but one set is 
measured corner to corner and the other is measured 
horizontally across. The inches they are measuring it 
with are all the same inches, and those inches are provid- 
ed in the bill. The description given to the television tube 
would not be dealt with in the bill; that is a custom of 
the trade, in which American sets are measured horizon- 
tally and Canadian sets are measured diagonally from 
corner to corner. Therefore, Canadian sets are smaller. 


Senator Carter: Does it come in somehere? Does it not 
even come in under fraudulent advertising? I mean, two 
people are advertising two different things and saying 
they are the same. 


Hon. Mr. Basford: Maybe if you were to ask that ques- 
tion when the packaging and labelling bill is before you 
I might be able to give an answer, because under that 
bill we may be able to say—I am not sure, I would like 
to examine the question—that television tubes will be 
measured horizontally. I am not sure and I would like to 
examine it. Certainly we would not and could not do it 
under this bill, and that is not the purpose of this bill. 


Senator Carter: I notice that Schedule I contains all 
these scientific definitions. I suppose you have not yet 
arrived at the point where there can be a definition of 
the quality of cable television? 


Hon. Mr. Basford: No. 


Senator Carter: So that with cable television you buy 
a picture and they must provide a minimum standard of 
quality? 


Hon. Mr. Basford: I suppose you could do that, but not 
under this bill, because that would not be a unit of 
measurement. 


Senator Carter: There would have to be some sort of 
standard included in Schedule I related to the clarity or 
intensity of the image received by cable television. 


Hon. Mr. Basford: I think we are confusing somewhat 
the purposes of this bill. For instance, the light bulbs 
here have a certain lightness, and I think, Dr. Douglas, 
that is determined by a unit of measurement provided 
for under this bill. Is that right? 


Dr. Douglas: Yes. 


Hon. Mr. Basford: The lumen. They are measured in 
accordance with that standard, No. 12. There is nothing 
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in this bill which says that light bulbs must be of so 
many lumens. We should need another bill to do that, a 
bill governing the quality of light bulbs. 


Senator Aird: You do not consider that your inspectors 
have a power under clause 16? 


Hon. Mr. Basford: No. This relates to a measuring 
device. It is to allow the inspector to make, pursuant to 
regulations that we pass, very minor adjustments, par- 
ticularly in remote areas. Rather than having to send 
the measuring device to, say, Vancouver, Toronto or 
back to Ottawa, to correct it, the inspector can make 
minor adjustments to ensure that it is accurate. 


Senator Aird: What concerned me about that clause 
was the use of the phrase “may be prescribed’’. 


The Chairman: By regulation. 


Hon. Mr. Basford: The key word is “‘device’’, which is 
defined in the bill in the definition clause as: 


any weight, weighing machine, static measure or 
measuring machine. 


That is, a device is something that measures, and that is 
what it is limited to, so the inspector can make minor 
adjustments in that measuring device or measuring 
machine. 


Senator Cartier: I am a little intrigued by the wording 
of subsection (2) of clause 6: 


...the Governor in Council may not amend Schedule 
II in such a manner that Canadian units of measure- 
ment are not authorized for use in trade. 


Why would you want to do that anyway? 


Hon. Mr. Basford: That relates to the questions asked 
here this morning on whether this bill allowed for con- 
version to the metric system. The bill provides for the 
two systems of measurement. Yoy will notice that Sche- 
dule II sets out the customary Canadian units of meas- 
urement—a mile, an inch, and so on. Subsection (2) of 
clause 6 specifically prohibits the Governor in Council 
from doing away with those customary units, so we can- 
not convert to the metric system and cannot outlaw these 
customary units without coming back to Parliament. 


The Chairman: You may end up, if you did not go to 
Parliament, with two systems, both of which would be 
valid. 


Hon. Mr. Basford: We have two systems now. 
The Chairman: That is right. 


Hon. Mr. Basford: Both of which are valid. You can 
sell something by the metric measure or by the custom- 
ary measure that we are used to, and both are legal. 
Neither can be made illegal without coming back to 
Parliament and Parliament so declaring. 


Senator Aird: I should like to ask the minister about 
clause 36, and go back to the original questioning, where- 
in you indicated that there would be a time-lag. It seems 
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to me that this clause answers the question in part, 
because it relates to the not marking business. It would 
seem to me that if one wished to have a device to be 
used in the trade, he would have to come to your depart- 
ment in any event to establish the validity of his product. 
Is that your interpretation? 


Hon. Mr. Basford: This bill applies to measuring 
machines that are for use in trade. We have regulations 
that provide for what happens to measuring machines 
not used for trade. I am thinking of the bathroom scale, 
which must be marked as not for use in trade. If someone 
has a bathrooom scale that is not so marked, the onus is 
on him to prove that it is not being used for trade. 


Senator Aird: He has to come to you for that evidence, 
is that correct? 


Hon. Mr. Basford: What he should do is mark it “not 
for use in trade”. If he has not marked it, it is a pre- 
sumption that it is for use in trade and therefore it has to 
be inspected, licensed and approved by the department. 


Senator Aird What you are saying is that the marking 
is in the manufacturers’ discretion in the first instance. 


Hon. Mr. Basford: Yes, but if he does not mark it he 
has to get it approved. 


The Chairman: Senator, I should think that if you took 
bathroom scales that were not marked ‘not for use in 
trade”, and were physically located in the bathroom, the 
onus could quite easily be shifted which might otherwise 
be on the owner of the scale. I am not suggesting that he 
was carrying on trade in the bathroom. 


Hon. Mr. Basford: Funny things go on sometimes. 


Senator Blois: In the last few days I have had several 
inquiries in retail stores with reference to devices for 
measuring yard goods. Can they continue to use the same 
ones or must they have them checked? Nearly every yard 
goods store uses them for measuring. I understand these 
devices are not inspected at the present time. 


Hon. Mr. Basford: I am afraid I do not know in this 
instance. 


Senator Blois: I think you must know. There are thou- 
sands of these used for measuring cloth by the yard. 


Mr. Anderson: Are you thinking of the kind you run 
the cloth through and get a recording? 


Senator Blois: That is right. 


Mr. Anderson: Those are supposed to be approved 
devices and not to be used unless they are approved. 


Senator Blois: They have been in stores for years. 
What do they have to do? It is worrying many of these 
people. I have had five inquiries within the last few days. 
Are they liable if they do not do something about it? 
There seems to be a lot of fear in the minds of some of 
these merchants. 


Mr. Anderson: They should be approved devices. If not, 
they are illegal. 
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Senator Blois: One merchant contacted me and said 
that they had been using theirs for approximately 15 
years and he does not know if they are accurate or not. 
They went to the trouble of putting in the device and 
then using a yard stick to check on it and the measure- 
ment was not the same, although there was not much 
variation. 


Mr. Anderson: They could be violating the law. 


Senator Blois: What should a merchant do in a case of 
this kind? Is there some action he himself should take? 


Mr. Anderson: The inspectors visit all establishments 
when they believe there is any form of measuring device. 


Senator Blois: One of these firms told me that to their 
knowledge there had not been any inspector visit their 
establishment to look at the machine. 


Mr. Anderson: The onus is on the traders to draw it to 
the attention of the inspector. The inspector goes into a 
store probably to inspect the scales and will ask if that is 
all the measuring devices there are. 


Senator Blois: Dry goods stores do not have scales. 


Mr. Anderson: Then probably our inspector would not 
go into the store. 


Senator Blois: This particular person was wondering if 
he would be held responsible if it was brought to the 
attention... 


Mr. Anderson: If he gave short measure. 


Senator Blois: What should he do? I don’t think that 
the bill gives this information. 


Hon. Mr. Basford: He should write to the Standards 
Branch of the Department of Consumer and Corporate 
Affairs in Ottawa, giving his name and address and 
giving the details about the device. He should inquire 
whether it is an approved device and request that an 
inspector visit his store to check it. 


Senator Blois: Are you suggesting that the many thou- 
sands of stores would have to write to your department 
about every device in their shops? 


Hon. Mr. Basford: If they have something that it is 
being used as a measuring device. 


Senator Blois: I think that practically every dry goods 
store has these measuring devices. Surely you do not 
expect every store across Canada... 


The Chairman: There is a simple alternative we dis- 
cussed a while ago. The manufacturer of that device 
should be the one to clear it. If this device is of the 
particular kind or class which has received clearance by 
the manufacturer, then the retailer should be home free 
as far as any prosecution is concerned. 


Hon. Mr. Basford: I am referring to section 8 of the act 
which says: 


No trader shall use, or have in his possession for 
use, in trade, any device unless that device (a) is of 
a class, type... 


et cetera. This is why he should write to the department 
to find out if his measuring device is of a type already 
approved. 


Senator Blois: Will there be any notice going out to 
these stores advising them that they must do this? These 
people are worried. I would like to advise them, but I do 
not know how to do it. 


Hon. Mr. Basford: No, there would not. This act is not 
changing that situation. I am talking about the existing 
situation before this act was passed. If they are using a 
measuring device it must be of an approved type. This 
has been the law for the last 30, 50 or 100 years. 


The Chairman: Mr. Minister, I think there might be 
appropriate advertising in the form of notices in regard 
to some of these points at the appropriate time. Maybe 
the regulations would provide for that. 


Hon, Mr. Basford: Yes, although I think the manufac- 
turers of measuring devices know the law. I think mer- 
chants surely know that they have to give correct 
measure. 


The Chairman: They certainly should know that it is 
the law. 


Senator Blois: Merchants are trying to protect them- 
selves for the future. 


Hon. Mr. Basford: This law is not changing anything 
relative to those dry goods stores. 


Senator Blois: I realize that. 


Hon. Mr. Basford: If they have a device that measures 
length it should be accurate, and that has been the case 
under the existing law even before this bill is approved. 


The Chairman: Mr. Minister, there is a question I 
would like to raise with respect to section 35, which 
provides for punishment, et cetera, on summary convic- 
tion or on conviction upon indictment where the Crown 
elects to proceed by way of indictment. For years we 
have had a provision in the Income Tax Act similar to 
the proposed section where the Crown may proceed sum- 
marily in respect to charges involving false statements or 
evasion of taxes or elect to proceed by way of indict- 
ment. This provision is also in the Narcotics and Drugs 
Act, and it may be in a lot of other legislation. My 
concern now stems from the fact that it would appear 
that for the first time this right of election to proceed by 
way of indictment has been challenged in the courts. A 
county court judge has held that such a right of election 
by the Crown in the terms of this provision in the 
Income Tax Act is a violation of the Bill of Rights. 


Now, undoubtedly the Crown is going to appeal that 
decision if it has not already done so. The Crown has a 
right to appeal to a single judge in Ontario and if not 
satisfied there, to proceed to the Appeal Court of Ontario. 
If it is not satisfied there it may go to the Supreme Court 
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of Canada, which is the end of the road. That envisages 
a fair lapse of time. All our troubles rose, as you know, 
from the Drybones case in the Supreme Court of Canada 
which ruled that in respect of intoxication the fine should 
not be greater for an Indian as such a provision was in 
violation of the Bill of Rights. The purpose of this section 
I think is to provide a greater penalty, depending upon 
the gravity of the offence, and method is encompassed in 
the right of elect'on to the Crown to proceed by way of 
indictment. I think that is the hard core of the problem. 
It seems to me—and this is what I would like you to give 
some thought to—that if, instead of drawing this distinc- 
tion between summary procedure and proceeding by 
indictment, you provided in the regular way for prosecu- 
tion of an offender and the accused person would go into 
court and he could elect to be tried summarily or he 
could elect for trial by judge and jury, which he could 
afterwards change to a speedy trial before a county 
judge, you could accomplish all this if you just had the 
offence stated with your penalties reading a little differ- 
ently, that is, that if the fine, in these circumstances that I 
have related, were made up to $5,000, instead of dividing 
it between $1,000 on summary convict’on and $5,000 
when there is a conviction when the election is to pro- 
ceed by way of ind ctment and there is a conviction. The 
term of imprisonment could be made up to two years or 
both. Then you are putting the question of what is the 
proper penalty in the discretion of the judge and avoid- 
ing any question of conflict with the Bill of Rights. 


I had intended to speak to you about this beforehand, 
but I did not have an opportunity. It is bothering me. All 
legislation that involves this sort of procedure is going to 
raise the same issue, until the question is finally decided. 
Whether we should go along, if we can do something that 
is just as good, from your point of view, is the question. 


Hon. Mr. Basford: We are getting into something that 
is really out of my hands and in the hands of the 
Department of Justice. My advice is, of course, that we 
should continue. This is the advice we get from the 
Department of Justice, to continue writing legislation in 
this way. Should the case that you refer to, in which the 
Crown has taken further proceedings, not turn out the 
way that the Crown is arguing, then presumably some 
general corrective measure would have to be taken, rela- 
tive to all legislation that has this in it—and this is a 
very common provision. I do not think the advice from 
the Department of Justice is that, half way, while this 
other matter is still before the courts, we start adjusting 
one specific piece of legislation. 


The Chairman: No, but the point is, do we go ahead in 
the face of a legal decision which is the law at present 
time, until it is reversed and we enact something that has 
been declared invalid. Would you look at it from that 
point of view. 


Hon. Mr. Basford: I wish, Mr. Chairman, you had 
spoken to me, because of course this is a matter on which 
I have to take the advice of the law officers. I do not have 
that advice at the present time, specifically. 


The Chairman: I think we would have time today. I do 
not think we are going to be sitting very long in the 


Senate this afternoon. If we do not finish here with this 
bill this morning, we would simply adjourn until later in 
the day. As I understand it, our idea is to move this bill 
along as quickly as we can. It is that kind of legislation, 
that should be moved. I would like to get some expres- 
sion of opinion from the Department of Justice. I do not 
want them to commit themselves on pending cases which 
they may be intending to appeal. But we have to look at 
it from our point of view, if we are asked to go ahead 
and enact something that, in the present state of the law, 
is invalid. 


Hon. Mr. Basford: I would be happy to try to arrange 
for a representative of the Department of Justice to 
appear before the committee. I could not appear myself 
this afternoon. 


The Chairman: It is only twenty minutes to eleven 
now. I wonder if it would be possible to get in touch with 
somebody there to see if he is available to come over at 
this time. 


Hon. Mr. Basford: Yes. Mr. MacLean, would you ask if 
Mr. Thorson or someone near him can come over. 


The Chairman: Shall we let that matter stand for the 
moment, until we get a viewpoint from the Justice 
Department? This is a thing that bothers me. I am not 
arguing the merits. 


Hon. Mr. Basford: I appreciate that. 


The Chairman: I am concerned because if we approved 
of this we would be approving something that has been 
declared by the court at the present time to be invalid. 


I have another question I would like to ask you. It is in 
relation to the bottom of page 3, clause 6, about amend- 
ing certain schedules. As you will note, Mr. Minister, I 
still say “‘schedules” (using sk-), although I may be part 
of the minority. 


Hon. Mr. Basford: I do not know which is correct. 


The Chairman: Here you have provided for the Gover- 
nor in Council by order to amend Schedule 1 by adding 
to or deleting from Part I, Part II, Part III, Part IV or 
Part V thereof, as the case may be, any basic, supple- 
mentary, derived or customary unit of measurement. 
Exactly how would that be interpreted? Let us see—a 
derived or customary unit of measure, is that defined? 


Hon. Mr. Basford: If one looks at the schedules, you 
will see that the courts... 


The Chairman: Page 25. 


Hon. Myr. Basford: Yes. Dr. Douglas may want to 
expand on what I say, but as you can see, this is a very 
technical matter. First, there is Part I, the basic units of 
measurement—six basic measurements. Then there are 
two supplementary ones. Then there are 13 derived ones. 
As I understand the state of physics, the quality or the 
state of definition of measurement and the kinds of meas- 
urement can change and advances can be made. This 
would allow the Governor in Council to take account of 
those advances. Can you add something to that, Dr. 
Douglas? 
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Dr. Douglas: I cannot add anything further, except to 
say that, without doubt, the international system of units 
will change. For example, I can say that within perhaps 
ten years the definition of the metre will not be precisely 
the same as it is now, it will be a more precise defini- 
tion—which will not change it within normal trade 
practices. 


Hon. Mr. Basford: There is the definition there. 
The Chairman: Yes, I see that. 


Hon. Mr. Basford: What Dr. Douglas is saying is that, 
over the years, with advances in physics and the ability 
to measure, that definition will change and improve. 


The Chairman: I am trying to get to the position, in 
understanding this, where it may be said that, in making 
a change of this kind, whether in some fashion by altera- 
tion or by adding other words, you are not doing a 
legislative act. That is what I am trying to get at. We 
were all through that problem on another occasion. 


Hon. Mr. Basford: Yes, I know we were, and I knew 
that that was what you were trying to get to, and of 
course I was not falling into that trap. 


The Chairman: I can tell you frankly that I was not 
setting a trap. As a matter of fact, in the way in which I 
presented it, I thought I was looking to find a way in 
which this would be justified, but not as legislation. 


Hon. Mr. Basford: It is not, of course, because what is 
proposed there, as Dr. Douglas says, is to change the 
scientific definition of metre—not to change the metre as 
a unit of measurement, but to change the definition of 
metre to take into account improvements in science, as 
might be agreed, for example, in the Conference on 
Weights and Measures. I must admit I do not understand 
what that definition of metre means, because we are into 
higher physics here. 


Senator Burchill: In my ignorance, may I ask whether 
a wave length is always the same length? 


Dr. Douglas: In accuracy as we know it today it is the 
most precise thing we have that a physicist can tie length 
to, and, therefore, this has been selected specifically 
because it is the same. 


The Chairman: Mr. Minister, what I am getting at, 
really, is whether the descriptive words that you have 
used by adding or deleting are really the language that 
best describes the authority you are looking for. Or is 
that accomplished by changing? You do have the authori- 
ty under regulations to make definitions. 


Hon. Mr. Basford: But you may well want to add basic 
units of measurement, although for the moment I cannot 
think of one. But I would have to consult Dr. Douglas on 
that. But for example, the last one there, No. 6, as I recall 
it, the candela as a measurement of luminous intensity, it 
is a relatively new measurement. Is that not right, Dr. 
Douglas? 


Dr. Douglas: Yes. 


Hon. Mr. Basford: And there may well be new units of 
measurement developed. 


Dr. Douglas: One could assume that perhaps some day 
a unit of sound measurement, a measurement of sound 
intensity, could be added to this list. 


The Chairman: You are not helping me very much. 
You know the basic thing that is bothering me. If this is 
not an exercise in legislative authority, then it is perfect- 
ly all right. That is what I am looking for some help on. 


Hon. Mr. Basford: I do not see that it is an exercise 
in legislative authority. It seems to me that it is a valid 
regulatory function in an extremely scientific area— 
determining units of measurement in accordance with 
the international system of units—in order to provide 
the executive with the power to take into account 
changes in definition and the establishment of new units 
of measurement and to put into the act by way of regu- 
lation those new units or those new definitions. One 
surely does not want to have to come back to Parlia- 
ment merely to change a definition. For example, if one 
looks at the definition of “second”, the unit for measure- 
ment of time, it is the duration of 9 192 631 770 periods 
of the radiation corresponding to the transition between 
the two hyperfine levels of the ground state of the 
caesium 133 atom. Now, I don’t think if physics develops 
a better definition for “second” that Parliament wants 
to enact that new definition. It is properly a regulatory 
function rather than a legislative function. 


The Chairman: It occurred to me that perhaps the 
proper place for this right to extend or change or vary 
should be right in the schedule itself. 


Hon. Mr. Basford: I am sorry, but I do not follow 
you. 


The Chairman: Instead of in the statute. 


Hon, Mr. Basford: But surely, if you are going to 
change a schedule, the right to do so must be in the 
statute; not in the schedule. 


The Chairman: Not if the statute provides the author- 
ity and approves the schedule in the form in which it 
is, and if the form provides for such variations as science 
may develop or make necessary. 


Senator Pearson: Mr. Chairman, if you turn to page 
28 of the bill, you will find that if you pass this act 
you are giving the Governor in Council the right to 
change a mile to 1,800 yards instead of 1,760 and so on 
down the line. I know it is not intended to do that, but 
I think it is rather stupid to say that under this sub- 
section (b), page 4, the Governor in Council may amend 
schedule II by adding thereto or deleting therefrom any 
Canadian unit of measurement, together with its symbol 
or abbreviation and its definition. 


Hon. Mr. Basford: What that refers to, Senator, is 
that we could, for example, going along with Senator 
Connolly’s (Ottawa West) line of questioning, add “bar- 
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rel” as a unit of measurement and define that. And in 
respect of that, I have explained that there are so many 
‘different barrels in use... 


Senator Pearson: But there is no barrel mentioned 
here. There are thousands of barrels, but they are not 
standardized. 


Hon. Mr. Basford: We could make the barrel a 
standard unit of Canadian measurement, and, to the list 
of measurements by volume from A to L, we could add 
M, “barrel”, and its abbrevation, and then define what 
the barrel is. 


Senator Pearson: That is quite in order, but, if you 
read section (b), page 4, it says: 


(b) amend Schedule II by adding thereto or deleting 
therefrom any Canadian unit of measurement, to- 
gether with its symbol or abbreviation and its 
definition. 


Why should we give the Governor in Council the 
right to change, for example, the definition of mile or 
furlong or yard or inch, et cetera? Do you need that 
power? What do you want it for? 


Mr. Anderson: Well, sir, I can see the difficulty which 
you raise. However, it was difficult for the Department 
of Justice to come up with a set of words which would 
accomplish what we required. The idea was that some 
unit may become obsolete in time. For example, the 
furlong is probably only used in horse racing. I do not 
think it is used in ordinary measuring by surveyors at 
the present time. It might be that we would decide to 
do away with some of these units. The rod, for example, 
being five and a half yards, is not a common unit today 
in surveying. It might be that in time we would decide 
to scrap that. 


On the other hand, we might decide to add a new 
unit of length. For example, we might add a mill, which 
would be defined as 1/1000th of an inch, and we would 
make that a legal measurement for the benefit of some 
trade. 


That was the idea, but I can see the difficulty that you 
raise that some fine day the Governor in Council might 
decide that from now on a foot will only be ten inches, 
or something like that. I can see that such a possibility 
exists. 


Senator Pearson: Not that I think it is at all probable, 
but it still is there as a possibility, as you admit. 


Mr. Anderson: Nevertheless I thought we had that 
covered by subsection (2) which says that: 


Notwithstanding subsection (1), the Governor in 
Council may not amend Schedule II in such a 
manner that Canadian units of measurement are not 
authorized for use in trade. 


In other words, we could see that Parliament did not 
wish to surrender the power to some official who could 
perhaps ultimately say, “All right, we are scrapping the 
customary imperial system of measurement and from 
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now on we are going to use meters, litres and kilograms, 
and they will be the only measurements we will 
recognize.” 

We thought we were preserving the right of Parlia- 
ment, but perhaps we have rendered it somewhat weaker 
by this earlier subsection (b). 


As I say, I can see the difficulty, but again this is 
someting that the Department of Justice should speak to, 
if you feel this is a serious matter. 


Senator Pearson: I am thinking of public opinion. 
People may well ask what kind of stupid committee we 
have up here in Parliament when we recommend that an 
official can have power to change the definition of, for 
example, one mile from 1,760 yards to 1,800 yards or to 
2,000 yards. Slightly different wording would be in 
order to solve the problem, perhaps. 


Senator Burchill: Could that not be redrafted to meet 
that point? 


Mr. Anderson: Yes, I think it might. 


The Chairman: Honourable senators, the suggestion I 
make in relation to both section 6 and section 35 is that 
we stand them at the moment and then hear from some- 
body from the Department of Justice some time later 
today. This bill is too important to be hung up for any 
length of time. We should if possible try to clear it today 
if we get proper explanations on these points that give us 
some concern. 


Senator Burchill: 


afternoon? 


Why not adjourn until this 


The Chairman: First of all I want to know if there are 
any other questions in relation to any other matters in 
the bill on which senators would like information. The 
minister has to leave shortly. If there are any such 
questions, he would like to give the explanations. 


Senator Hollett: I move the adjournment. 


The Chairman: I suggest then that we adjourn, not to 
go back over all the things that we have dealt with but 
simply to hear further information in relation to clause 6 
and clause 35. For that purpose we will adjourn until 
later this day. May I suggest that we resume when the 
Senate rises which could possibly be around 3 o’clock. 
We sit at 2 and I understand there is very little on the 
order paper. 


Senator Blois: I understood that somebody was phoning 
to ask somebody from the Department of Justice to be 


here. If he comes and we are not here, that will be too 
bad. 


The Chairman: So far as these particular clauses are 
concerned, it would be more convenient for us to deal 
with them when the Senate rises this afternoon. Further- 
more there is another committee just starting now, the 
Legal and Constitutional Affairs Committee, to deal 
with the Federal Court Bill which is an important bill 
too. So, it will be possible to deal with that bill in the 
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other committee without delaying this one. Somehow or 
other we will continue with this one today. 


Hon. Mr. Basford: I shall not be able to be back this 
afternoon. 


The Chairman: Well, if any problems should develop, 
we will get in touch with you. 


The committee adjourned until later this day. 


Upon resuming at 4 p.m. 


The Chairman: Honourable senators, we are without 
the witnesses that we expected. Even in the Minister’s 
office they do not know at this time where the witnesses 
are; they could be in any one of three or four places. 


I therefore suggest that we adjourn until 9.30 in the 
morning and we will see that they are given due notice 
as to the hour and the place, and if necessary we will 
even send a messenger to bring them over by the hand. 


Is it agreed, honourable senators that we now adjourn? 
Hon. Senators: Agreed. 
The committee adjourned. 


Ottawa, Wednesday, November 18, 1970 


The Standing Senate Committee on Banking, Trade 
and Commerce, to which was referred Bill S-5, respecting 
weights and measures, met this day at 9.30 a.m. to give 
further consideration to the bill. 


Salter A. Hayden (Chairman) in the Chair. 


The Chairman: We adjourned our consideration of Bill 
S-5 yesterday leaving two sections on which we requested 
further information, section 6 and section 35. Now this 
morning we have here, as we had yesterday and it is 
much appreciated, Mr. Anderson, and in addition we 
have Mr. Scollin and Mr. Beseau from the Department of 
Justice. 


I would suggest that we proceed first with section 6. 
Our difficulty in that section was, I think, primarily to 
find out what it meant, because if you do not know what 
it means, it is hard to make any decisions. That is no 
reflection on Mr. Anderson. Would you care to have 
another go at it, Mr. Anderson, or is Mr. Beaseau here to 
reinforce the situation? 


Mr. G. E. Anderson, Assistant Director and Chief Engi- 
neer, Standards Branch, Department of Consumer and 
Corporate Affairs: Mr. Beseau, I think, has come up with 
a suggestion as to what wording might be altered. Would 
you like me to try to give you an explanation? 


The Chairman: Yes, if you would, please. 


Mr. Anderson: Honourable senators, the intention of 
the schedule in this act is to try to ensure that those 
units which we use in Canada have known relationships 
to the internationally accepted units. Now if those inter- 
nationally accepted units should become larger or small- 
er, the Canadian units would become larger or smaller in 
always the same proportion. That is to say that we have 
defined the yard as 9,144/10,000ths of the metre, which is 


defined in terms of wave-lengths of light. If they should 
decide that they want to add a third decimal place in 
addition to the second decimal place, this would make 
the yard that much larger. It would then become 9,- 
144/10,000ths of the third place of decimals, which you 
can see is an insignificant fraction for all practical pur- 
poses, but from the scientific point of view it always 
keeps us in step. 


The same is true with our pound. We have defined the 
pound as an exact mathematical relationship to the inter- 
national kilogram. If the international kilogram should 
by any mischance be destroyed, they would attempt to 
reconstitute the international kilogram by getting the 
kilograms which have been distributed around the world 
to all the signatories of the general conference on weights 
and measures—there are some 40 or 50 kilograms 
throughout the word—and they would bring them back 
to Paris and get an average kilogram. Now that average 
kilogram might not be exactly the same as the original 
kilogram; it might differ by one part in a million, or one 
part in ten million or one part in 100 million, but our 
pound would have that same relationship to the new 
kilogram as it had to the old. This might mean adding 
one or two specks of platinum to bring it into line, but it 
would then have the same relationship as it had before. 
So this is what we mean when we say that the Canadian 
units shall be based on the international units. 


The Chairman: That is in section 4? 


Mr. Anderson: Yes. Now we say then in section 6 that 
he can add to or delete from Part I and if the definitions 
require changing, they will be changed. Similarly in 
section 2 which deals with the Canadian units, as I 
mentioned yesterday, it might for some reason or other 
be decided that we should drop the rod or that we should 
drop the furlong or it may be that we should add some- 
thing like the barrel and define it once and for all, and 
this was to give us flexibility in making these adidtions or 
deletions. 


Yesterday one of the senators raised the point that it 
would be possible theoretically for the Governor in 
Council to decide that there shall only be ten inches to 
the foot. I believe that was the essence of the point 
raised. Now I have spoken very briefly to Mr. Beseau on 
this subject, and whether he has had an opportunity to 
come up with a set of words which might overcome this 
difficulty, I am not sure. 


The Chairman: Mr. Beseau, would you care to take 
over? 


Mr. P. D. Beseau, Legislation Section, Department of 
Justice: Mr. Chairman, as Mr. Anderson mentioned a few 
moments ago, I have been trying to work out some kind 
of formulation of words where by changing a definition 
in either Schedule I or Schedule II the Governor in 
Council would not be authorized to vary the ratio of one 
unit to another unit in the same schedule, so that he 
would always have the same ratio between any two units 
of measurement that are set out in the schedules. 


If I had a little more time I might be able to come up 
with suitable wording, but I would like to discuss it with 
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Mr. Anderson and make sure it fits into the wording for 
the department. 


The Chairman: Since we are dealing in terms of meas- 
urement, maybe we could relate that to the amount of 
additional time that you feel you might need. Would it be 
later today or next week? 


Mr. Beseau: I would hope that maybe within 15 or 20 
minutes I could come up with some suitable wording. 


The Chairman: All right. Then we will go on with the 
other section. Neither you nor Mr. Anderson is taking 
part in the discussion on that, so that we can excuse you 
and maybe by the time we are through with that you 
will be ready with some wording. 


Mr. Beseau: Right. 


The Chairman: Is that agreeable? 


Hon. Senators: Agreed. 


The Chairman: Mr. Scollin, we now have for consider- 


ation section 35. 


May I just recall for you that in our discussion yester- 
day we were concerned about section 35 and the provi- 
sion whereby the Crown, in prosecuting some person who 
has committed an offence under certain sections of this 
proposed act, may proceed by way of the summary con- 
viction procedure or elect to proceed by way of indict- 
ment, in which event the penalties are increased under 
this section. 


However, I should call your attention to the fact that 
what the section does, in those circumstances, is to estab- 
lish maximum penalties, and there is a substantial differ- 
ence between this provision and the provision in the 
Income Tax Act, because in the Income Tax Act, in 
addition to the penalties by way of fine and imprison- 
ment being more substantial if the Crown proceeds by 
way of indictment, there is a minimum sentence of 
imprisonment, if you are convicted, which applies in any 
event, and if you are convicted there is no way around 
that and you have to serve the time. 


We were considering yesterday the effect of the recent 
judgment which was based on a corresponding section, 
with that variation, in the Income Tax Act, which 
declared that provision invalid by reason of the Bill of 
Rights. We were considering whether we were in a posi- 
tion in which we should, in the face of that decision, 
approve a section of this kind or evolve some variation of 
it, because, as I pointed out yesterday, variations are very 
simple to effect, except I would suspect that since this 
section in this form, or some variation of it, exists in 
many federal statutes, the desire of the Crown may be to 
keep the provisions reasonably uniform. 


That is the background as a result of which the minis- 
ter said, well, he acted on the advice of the Department 
of Justice, which he is required to do as the minister, and 
he was not in a position to enter into discussion. So we 
said we would adjourn the matter and have someone 
appear from the Justice Department. Now Mr. Scollin is 
here to take on that responsibility. Would you proceed, 
Mr. Scollin? 


Mr. J. A. Scollin, Director, Criminal Law Section, 
Depariment of Justice: Mr. Chairman and honourable 
senators, assuming—as I am respectfully not prepared to 
assume—that His Honour Judge Kelly’s decision was 
right in the Conn Stafford Smythe matter .. 


The Chairman: We are not assuming that either. All 
we are saying is that it is there. 


Mr. Scollin: It is under appeal. One of the factors 
indeed,—as Senator Hayden has pointed out—that did 
motivate the court was this matter of the minimum 
two-month penalty of imprisonment which is imposed 
under section 132(2) of the Income Tax Act. 


Indeed, Judge Kelly, in reciting the factors that affect- 
ed him, pointed out that: 


The effect of Subsection 2 is that before trial, 
when there is only a prima facie case in the hands of 
the Attorney-General he can, by acting under Sub- 
section 2, deprive the Court of its sentencing power, 
because there is a provision for a mandatory term of 
not less than two months. 


So this was obviously one of the factors, and it is a 
distinction between that situation and the situation under 
section 35. 


Really, honourable senators, I think Senator Hayden 
has already said anything else I could say. I do not think 
there is anything I can add to that. I think it is a valid 
distinction in so far as the reasoning of Judge Kelly is 
concerned in relation to the Income Tax Act. I do not 
myself think that the fact that there is an election is a 
valid reason for saying it is an infringement of the Bill of 
Rights, but that matter is before the courts, on a man- 
damus, and the judgment has not, as far as I know, yet 
been given. 


The Chairman: The basis of Judge Kelly’s decision was 
he was looking at the provisions in the Bill of Rights, 
and he decided, in the reference to his judgment which 
you made, that this sentence—which proceeded in any 
event, if there had been an election to proceed by way of 
indictment and there was a conviction—deprived the 
accused person of equality under the law. That is, the 
sentencing is in the discretion of the presiding judge, 
after conviction; but if the statute, as it does in the 
Income Tax Act, requires a minimum sentence, it is the 
statute that sentences the person who has been convicted 
and there is no exercise of discretion permissible. 


If you committed the same kind of offence and the 
Crown does not elect to proceed by way of indictment, 
then there is not equality under the law. I am not 
expressing my opinion now; I am trying to interpret the 
judgment. I think this is the basis upon which Judge 
Kelly’s Reasons for Judgment proceeded, that there was 
not equality under the law in those circumstances, 
because everybody is not subject to the same kind of 
penalty within the discretion of the judge. The committee 
may have a different view. I do not think it is part of our 
task here to analyze judgments. We simply look at the 
judgment, and if it is in point, whether there is an appeal 
pending or not, we then have to make whatever decisions 
we feel we should make in the circumstances. If it is not 
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in point then I do not conceive it to be part of our job to 
say: “Well, if this section 35 were in issue we think on 
the basis of Judge Kelly’s judgment the conclusion inev- 
itably would have to be the same.” We are not a court 
of appeal. 


This is only a personal view, but the furthest I feel 
could go would be to say that we are not going to pass a 
provision in respect of which there is a judgment out- 
standing declaring it to be invalid, regardless of the stage 
of the proceedings at which the judgment may rest. That 
was the position I took yesterday, but it appears to me 
that the difference in wording—that is, this minimum of 
two months in any event under the Income Tax Act—is a 
material difference. It is very material certainly to the 
person who is convicted in a case where the Crown has 
elected to proceed by way of indictment. It is very 
material because he does not have a right to make a 
presentation before sentence, which is a right of a con- 
victed person, or his counsel on his behalf, to say why 
the penalty of the law should be tempered in such and 
such a way. He cannot. The Crown has precluded him 
from doing that by electing to proceed by way of indict- 
ment, but you do not have that situation under section 
35. 


Senator Flynn: Very frequently we find in our statutes 
a difference in the maximum penalties when the Crown 
proceeds either by way of summary conviction or by 
indictment. I do not think there has ever been a judg- 
ment saying that this is contrary to the Bill of Rights for 
the simple reason that there are two unequal penalties, 
one stiffer than the other if you proceed by way of 
indictment. I agree with the witness in this particular 
case. The fact that there was a minimum penalty if you 
proceed by way of indictment might have created an 
inequality under the law. 


The Chairman: Senator Flynn, the ideal way of word- 
ing this section—but the Crown is not restricted to taking 
the ideal way—would be to provide for the offence and 
then provide on conviction for a maximum penalty. 


Senator Flynn: I am not a specialist in criminal law, 
but I have never understood why they had this kind of 
provision which gives discretion to proceed by way of 
summary conviction or indictment, and providing a stiff- 
er penalty if they proceed by way of indictment. I have 
never understood that. Perhaps the witness or Mr. Hop- 
kins can help us in that regard. 


Mr. E. Russell Hopkins, Law Clerk and Parliamentary 
Counsel: This is just a guess, but it seems to me that it 
would leave an option to the Crown in certain circum- 
stances that seem to be more serious than others. The 
Crown can proceed in a serious way or a less serious 
way. 


Senator Connolly (Ottawa West): It is a discretionary 
matter on the part of the Crown. 


The Chairman: But there is a weakness in that kind of 
argument to support the distinction between proceeding 
by way of summary conviction or by way of indictment. 


The weakness is that the section only establishes a max- 
imum penalty. The Crown might proceed by way of 
indictment but the judge may not take the same view as 
to the gravity of the offence, and the penalty he would 
impose might be the penalty provided for in relation to a 
summary conviction. 


Senator Flynn: You might have a lesser penalty if you 
proceed by way of indictment than if you proceed by 
way of summary conviction. 


The Chairman: Yes, that is right, it could end up in 
that way. So, where you have that possibility it is dif- 
ficult to say that there is any basic unfairness to the 
accused person, although frankly I think the whole thing 
could be accomplised without this artificial structure. 
There could be simply an offence and a penalty which 
would be a maximum penalty, and the accused person 
could be allowed to go into court and elect summary 
trial, or trial by judge and jury. 


Senator Carter: Is there not a principle here that under 
this section now the punishment fits the procedure rather 
than the crime? 


The Chairman: Yes, that is right. I hope that Mr. 
Scollin is taking notice and notes of all the comments 
that are being made here this morning, because at some 
later date this may well be reflected in something that 
will be before us. 


Senator Molson: Mr. Chairman, as a matter of academ- 
ic interest, is not the whole of military law based on this 
same principle? I am thinking of the fact that the powers 
of the junior officer are limited, and if the matter pro- 
ceeds to court martial then the whole scale of punish- 
ment is upgraded. Is this not for the purpose of limiting 
the powers of the junior or less sophisticated procedures, 
rather than the reverse which is what we seem to be 
discussing here? Am I not correct in my thnking? 


The Chairman: I remember when we were examining 
the new National Defence Act and all those procedures 
some years ago that there was quite a discussion on this 
point. I think the basis of the discussion was that as the 
accused person went up the line of the various means of 
trial there were more benefits or protections afforded him. 


Senator Molson: Yes, and heavier penalties. 


The Chairman: Yes, but in order to get that result we 
defined the procedures much more carefully. 


Are there any other questions? 


Senator Carter: Just following along with Senator Mol- 
son’s analysis on the military side, I would point out that 
there would be a court of inquiry before a decision was 
made as to whether they would proceed by way of court 
martial. So, there is that protection there which you do 
not have here. 


Senator Molson: Yes. 


The Chairman: Wait a minute. If the Crown elects to 
proceed by way of indictment the accused has to appear 


ACe22 Banking, Trade 


and Commerce 18-11-1970 


before a magistrate. The only decision that a magistrate 
can make is as to whether there is a case to send on for 
trial. 


Senator Molson: That would be the same as a court of 
inquiry. 


The Chairman: Except with this big difference, that the 
magistrate in those circumstances cannot weigh evidence. 
That is correct, is it not, Mr. Scollin? He cannot weigh 
evidence. He has to decide whether there is a prima facie 
case, and that is why almost inevitably the accused at 
the stage of the preliminary hearing before the magis- 
traie, where there is an indictment, does not offer any 
evidence. It is so difficult to refute the prima facie case. 


Mr. Scollin: The onus is entirely different. In a prelimi- 
nary hearing the doubt is resolved in favour of the 
Crown. 


The Chairman: That is right. Are there any other 
questions? Is it the opinion of the committee that we 
should approve section 35 in the form in which it is? 


Hon. Senators: Agreed. 


The Chairman: Then that leaves just section 6. I see 
that our witnesses have been very diligent. Are you going 
to deal with this Mr. Beseau? 


Mr. Beseau: Yes, Mr. Chairman. 
The Chairman: We are now back to section 6. 


Mr. Beseau: In relation to subsection (2) of section 6 we 
are going to propose for your consideration that it be 
rewritten as follows: 


Notwithstanding subsection (1), the Governor in 
Council may not amend Schedule II in such a 
manner that 


(a) the ratio of any one unit of measurement to 
any other unit of measurement is altered; or 
(b) Canadian units of measurement are not author- 
ized for use in trade. 


That would accomplish the dual purpose of preventing 
the complete change-over from Canadian system to 
metric system by order in council. It would also prevent 
the changing of a unit of measurement to alter the ratio 
between one unit as opposed to another unit, so that we 
would also have a balance between the different units of 
measurement. 


The Chairman: I believe this was your concern yester- 
day, Senator Hollett? 


Senator Hollett: Yes. 


The Chairman: We suddenly might discover that there 
was a foot 10 inches long. 


Senator Hollett: I think the witness is perfectly in 
order; I agree with it anyway. 


The Chairman: I put a question to the minister yester- 
day, which he left as one of the items which his experts, 


as he referred to them, from the Department of Justice 
might deal with. 


I asked him whether conceivably clause 6, the power to 
amend by adding or deleting from the schedule, is regula- 
tory and not legislative in its effect. 


Mr. Beseau: This is much more inflexible than it would 
be if it were in regulations. The units of measurement are 
set out in the act. 


It became necessary to give a power to add to the 
schedules in the event that new units of measurement 
are derived as a result of scientific progress. With respect 
to the power to delete, the capacity in the area of science 
for determining accuracy seems to be increasing con- 
stantly. As a result it is found from time to time that, for 
example, the last decimal in one of the figures in the 
schedule is no longer accurate. It was decided that rather 
than go back to Parliament and ask that the figure .00789 
be changed to the figure .00788, they be given this power 
to delete and replace the definition making the minor 
correction. 


The Chairman: Everything that you have said, Mr. 
Beseau, seems to me to affirm the principle that this is 
conferring some form of legislative power upon the Gov- 
ernor in Council. The question to decide then is whether 
this is the kind of delegation that we should approve. 


Mr. Beseau: I would say that is correct, senator. 


The Chairman: Would it accomplish it if clause 6 were 
made subject to clause 4? In other words, that this power 
could only operate within the limits of clause 4. 


Mr. Beseau: I would interpret clause 6 as being subject 
to clause 4 because this is the power to amend the 
schedules. Notwithstanding that, clause 4 is the overrid- 
ing clause, that all units of measurement must be based 
on the international system. 


I understand that where some of these definitions do 
require amendment is as a result of international conven- 
tions or conferences whereby it is agreed that the present 
definition is somewhat out of date. 


The Chairman: We have searched out instances in all 
the legislation that has come before us where the 
administrative officials are really being given the power 
to legislate. In many cases we have taken serious objec- 
tion to it. In some cases we have applied time limits in 
which their action can evolve and at whatever stage it is 
at a certain time is the law and only action of Parliament 
could change it. 


We did that in the bank legislation in relation to the 
guarantee of deposits up to a certain amount. They 
were taking a provision in the act that the definition of a 
deposit would be established by by-law. They seemed to 
feel that they could not arrive at a satisfactory definition 
as quickly as required to include it in the bill before us. 
We informed them we would give them two years and 
whatever it was at that time would be the end of their 
exercise of this authority. That is the law and only 
Parliament can change it. 
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It appears to me that this is not the same type of 
situation. Maybe this is an area of legislative action in 
which we would be justified in approving some 
delegation. 


Senafer Flynn: The witness is of the opinion that 
clause 6 is subject to clause 4. It is implied. 


Mr. Beseau: It is already subject to clause 4. 


Senator Cook: Is an order in council under clause 6 
tabled? 


Mr. Beseau: This would be the type of order that 
would be a regulation within the meaning of the Regula- 
tions Act. It would be reviewed by the Department of 
Justice, enacted and tabled in the house in the same 
manner as other regulations. 


Senator Carter: In schedule III a French foot is defined 
as 12.789 inches, whereas in schedule II an English foot is 
defined as 1/3 yard. How are they distinguished? They 
are not the same animal, but they have the same symbol. 
Is it taken for granted that in Quebec the French foot 
and no other is used? 


Senator Flynn: No, only under the interpretation of 
some articles of the Civil Code would the French mea- 
sure be used. It would be used, for instance, in cases 
involving boundaries of land. When reading the Civil 
Code this is the interpretation; otherwise the foot in 
Quebec is the English foot. When measuring land origi- 
nally granted under seigniorial tenure you use it. It could 
only be used in that case. 


This is exactly the question. 


The Chairman: Clause 5 correlates to Schedule III to 
which Senator Carter is referring. 


Senator Carter: It could only be used with the old 
grant. 


The Chairman: That is right. 


Senator Carter: My question concerned having the same 
symbols. Do you just put it down in exactly the same 
way? 


The Chairman: You want to know whether when writ- 
ing a foot under Schedule III it is the same as when 
writing it under one of the other schedules? 


Senator Carter: Yes. 


Mr. Anderson: I suppose it would be called pieds 
francais. 


Senator Carter: That is what I say. If that is what is 
reaily meant, I think we should just have the French 
name for it. 


The Chairman: We do. 
Mr. Anderson: We do. 


The Chairman: On the right-hand side there is the 
French version. 


Senator Carter: But it has no English use at all. 


The Chairman: There are both the English and French 
versions. 


Senator Carter: But the word “foot” in English does 
not mean the same as “pied”? in French. 


The Chairman: It does not have to. The heading of 
Schedule III is “Units of Measurement to Describe Cer- 
tain Land in Quebec”, and that is the provision in clause 
5 of the bill. 


Senator Carter: But that is written in French and not 
in English at all. I do not see the point of the English 
part of Schedule III. 


The Chairman: Honourable senators, I have referred 
this proposed amendment to Mr. Hopkins. There is only 
one problem that seems a little bothersome. The proposed 
amendment to subsection (2), which continues part of 
subsection (2) refers to “Canadian units of measurement”. 
The real question is what that encompasses. If I look at 
Schedule II I see that the heading is “Canadian Units of 
Measurement”. If this is what is made inviolate, that 
cannot be changed, it means that you cannot change 
anything in the schedule, because anything in the 
schedule is part of the Canadian units of measurement. 
3y using that descriptive title, have you not shut the 
door on yourself, and is that intended, that you cannot 
disturb any of the individual units of measurement that 
appear under the heading of “Canadian Units of 
Measurement’’? 


Mr. Beseau: I would say that you can change any of 
the units in there to change the definition of them or the 
symbol, but in doing so you cannot alter the ratio of any 
one to the other, so that if as a result of changing one 
you would be changing the ratio of another unit, you 
would also be required to amend that second unit to keep 
the same ratio between the units in there. 


The Chairman: I was not addressing myself to that. I 
was addressing myself to the point that in your para- 
graph (b), as you carry it through from subsection (2) of 
clause 6, that is your description. The thing in respect of 
which the Governor in Council cannot authorize any 
change is “Canadian Units of Measurement”. Is that a 
generic term? If I go to the schedule I find it is entitled 
“Canadian Units of Measurement”. Is that the thing in 
respect of which they cannot make any change? 


Mr. Beseau: They cannot make a change that would 
amount to nothing but a straight deletion. If they are 
going to delete, I would suggest that they will have to 
delete and replace, otherwise they would be deleting a 
Canadian unit of measurement and replacing it with 
nothing. 


Senator Holleit; Why does the Governor in Council 
need that authority? 


The Chairman: The explanation we got yesterday was 
that under this bill there are both standards of measure- 
ment, the metric system as well as whatever you call the 
other, the Imperial or whatever it is, and both are equal- 


4:24 


Banking, Trade and Commerce 


18-11-1970 


ly valid. But if Canada at some future date wanted to 
swing to the metric system only, you would have to come 
back to Parliament by virtue of this clause. 


Senator Holletit: Why? 


The Chairman: This clause makes it necessary that you 
must. 


Senator Hollett: No, this clause makes it necessary that 
you do not have to. 


The Chairman: No. 


Senator Holleti: I say we should delete clause 6 com- 
pletely and then we would have no trouble. 


The Chairman: This clause says that the Governor in 
Council cannot propose any amendment to Canadian 
units of measurement as a result of which these Canadi- 
an units of measurement are not authorized for use in 
trade. 


Senator Hollett: That is the suggested amendment. 


The Chairman: That is right. 
Is there any other discussion on this? Is the amendment 
acceptable to the committee and is it approved? 


Hon. Senators: Agreed. 
The Chairman: Shall I report the bill as amended? 


Senator Connolly (Ottawa West): I should like to ask 
one question, which is really a technical one. In the last 
line of clause 5 they refer to “seigniorial tenure’’. It is 
spelt ‘‘seigniorial’. I was wondering whether that should 
not be spelt ‘‘seigneurial”. Maybe the dictionary angli- 
cizes the word, which is a French word. 


Senator Flynn: I do not know the translation. I know 
that it is correct in French, but I do not know the 
translation. 


Senator Connolly (Ottawa West): I think in the Civil 
Code when they talk about seigneurial tenure they spell 


it with eur. I certainly would not propose any amend- 
ment here. 


Senator Flynn: It may not be necessary to have an 
amendment. It may be sufficient if the departmental offi- 
cials check on it, and if there is an error it can be 
corrected. 


The Chairman: Have you any comment, Mr. Anderson? 


Mr. Anderson: The existing act uses the same spelling 
in English as the present bill. Of course, it may be 
perpetuating an error. 


Senator Connolly (Ottawa West): It could be. Perhaps 
you would have a look at it. 


The Chairman: Our Law Clerk tells us that for any 
change in the spelling of a word we do not need to make 
an amendment. 


Senator Flynn: That is what I was suggesting. 


The Chairman: This would be a typographical error 
which would be corrected. What I suggest is that some- 
time later this morning Mr. Anderson could confirm with 
Mr. Hopkins whether it is desired to go with the spelling 
in the bill or whether Senator Connolly’s idea is to be 
accepted. 


Senator Connolly (Ottawa West): Check it with the 
Civil Code. 


The Chairman: Perhaps, Mr. Anderson, you would let 
him know. If you do not let him know it will appear in 
the bill as reported, as it is spelt in the bill now. 


Shall I report the bill with the amendment? 
Hon. Senators: Agreed. 


The Chairman: That completes our work for this morn- 
ing. Thank you very much, Mr. Beseau and Mr. Anderson. 


Bill reported with amendment. 


The committee adjourned. 
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Orders of Reference 


Extract from the Minutes of the Proceedings of the 
Senate, Thursday, December 10, 1970: 


After debate, and— 
The question being put on the motion, it was— 


The Order of the Day being read, 

With leave of the Senate, 

The Honourable Senator McDonald resumed the 
debate on the motion of the Honourable Senator 
Robinson, P.C., seconded by the Honourable Sena- 
tor Bourque, for the second reading of the Bill C-177, 
intituled: “An Act respecting cooperative associa- 
tions”. 

After debate, and— 

The question being put on the motion, it was— 

Resolved in the affirmative. 

The Bill was then read the second time. 


The Honourable Senator Robichaud, P.C., moved, 
seconded by the Honourable Senator Bourque, that 
the Bill be referred to the Standing Senate Commit- 
tee on Banking, Trade and Commerce. 

The question being put on the motion, it was— 

Resolved in the affirmative. 


Extract from the Minutes of the Proceedings of the 


Senate, December 15th, 1970: 


“A Message was brought from the House of Com- 
mons by their Clerk with a Bill C-174, intituled: “An 
Act to establish the Tax Review Board and to make 
certain amendments to other Acts in relation there- 
to”, to which they desire the concurrence of the 
Senate. 

The Bill was read the first time. 

With leave of the Senate, 

The Honourable Senator Connolly, P.C., moved, 
seconded by the Honouralbe Senator Lefrancois, that 
the Bill be read the second time now. 

After debate, and— 

The question being put on the motion, it was— 

Resolved in the affirmative. 

The Bill was then read the second time. 

The Honourable Senator Connolly, P.C., moved, 
seconded by the Honourable Senator Lefrancois, that 


the Bill be referred to the Standing Senate Com- 
mittee on Banking, Trade and Commerce. 


The question being put on the motion, it was— 
Resolved in the affirmative.” 
Extract from the Minutes of the Proceedings of the 


Senate, December 16th, 1970: 


“Pursuant to the Order of the Day, the Senate 
resumed the debate on the motion of the Honourable 
Senator Argue, seconded by the Honourable Senator 
McNamara, for the second reading of the Bill C-175, 
intituled: “An Act respecting grain”. 
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Resolved in the affirmative. 

The Bill was then read the second time. 

The Honourable Senator Argue moved, seconded 
by the Honourable Senator McNamara, that the 
Bill be referred to the Standing Senate Committee 
on Banking, Trade and Commerce. 

The question being put on the motion, it was— 

Resolved in the affirmative.” 


Extract from the Minutes of the Proceedings of the 
Senate, Thursday, December 17, 1970: 


A Message was brought from the House of Com- 
mons by their Clerk with a Bill C-179, intituled: “An 
Act respecting the Buffalo and Fort Erie Public 
Bridge Company”, to which they desire the concur- 
rence of the Senate. 

The Bill was read the first time. 

With leave of the Senate, 

The Honourable Senator Kinnear moved, seconded 
by the Honourable Senator Cameron, that the Bill be 
read the second time now. 

After debate, and— 

The question being put on the motion, it was— 

Resolved in the affirmative. 

The Bill was then read the second time. 

The Honourable Senator Kinnear moved, seconded 
by the Honourable Senator Cameron, that the Bill be 
referred to the Standing Senate Committee on Bank- 
ing, Trade and Commerce. 

After debate, and— 

The question being put on the motion, it was— 

Resolved in the affirmative. 


Robert Fortier, 
Clerk of the Senate. 


Minutes of Proceedings 


Wednesday, December 16, 1970 


Pursuant to adjournment and notice the Standing 
Senate Committee on Banking, Trade and Commerce met 
this day at 9:30 am. 

Present: The Honourable Senators: Lang (Acting 
Chairman), Blois, Burchill, Carter, Connolly (Ottawa 
West), Cook, Haig, Hollett, Kinley, Macnaughton and 
Welch. (11) 

Present but not of the Committee: The Honourable 
Senator Argue. 

In attendance: Mr. E. Russell Hopkins, Law Clerk and 
Parliamentary Counsel. 

On Motion of the Honourable Senator Blois, the 
Honourable Senator Lang was elected Acting Chairman. 

The Committee proceeded to the consideration of Bill 
C-177, intituled: “An Act respecting cooperative 
associations”’. 

The following witnesses were heard in explanation of 
the Bill: 

Department of Consumer and Corporate Affairs: 
Hon. Ron Basford, Minister; 


Mr. Louis Lesage, Q.C., Director, Corporations 
Branch; 
Mr. Roger Tassé, Assistant Deputy Minister 


(Corporate Affairs). 


Cooperative Union of Canada: 
Mr. Joe Dierker, Solicitor, Saskatoon, Sask.; 
Mr. W. Breen Melvin, President, Regina, Sask.; 
Mr. J. Terry Phalen, Manager, Ottawa, Ont. 
On Motion of the Honourable Senator Burchill it was 
Resolved to report the said Bill without amendment. 
At 10:50 a.m. the Committee adjourned to the call of 
the Chairman. 


ATTEST: 


Denis Bouffard, 
Clerk of the Committee. 


Thursday, December 17, 1970. 
(7) 


Pursuant to adjournment and notice the Standing 
Senate Committee on Banking, Trade and Commerce met 
this day at 10.00 a.m. to consider Bill C-174, intituled: 
“An Act to establish the Tax Review Board and to make 
certain amendments to other Acts in relation thereto”. 


Present: The Honourable Senators Aird, Beaubien, 
Benidickson, Blois, Burchill, Carter, Connolly (Ottawa 
West), Cook, Flynn, Haig, Hays, Kinley, Lang, Welch. 
(14) 


Present but not of the Committee: The Honourable 
Senators Argue, Lafond and McNamara. 


In Attendance: Mr. E. Russell Hopkins, Law Clerk and 
Parliamentary Counsel. 
On Motion duly put, the Honourable Senator Lang was 
elected Acting Chairman. 
The following witness was heard: 
Mr. G. W. Ainslie, Assistant Deputy Attorney Gen- 
eral of Canada. 
At 10.55 am. on Motion of the Honourable Senator 
Connolly (Ottawa West), it was resolved to report the 
said Bill without amendment. 


At 11.00 a.m. the Committee proceeded to the consider- 
ation of Bill C-175, intituled: “An Act respecting grain”. 

The following witnesses from the Department of 
Agriculture were heard: 

The Honourable H. A. Olson; 
Mr. C. R. Phillips, Director General, Production 
and Marketing Branch. 

Also present but not heard: Miss E. I. MacDonald, 
Legislation Section, Department of Justice. 

It was resolved to print as an Appendix to these pro- 
ceedings a “Summary Information related to Grain han- 
dling in Canada.” 

Upon Motion, it was resolved to report the said Bill 
without amendment. 

At 12.10 p.m. the Committee adjourned to the call of 
the Chairman. 


ATTEST: 


Aline Pritchard, 
Clerk of the Committee. 


Friday, December 18, 1970 
(8) 


Pursuant to adjournment and notice the Standing 
Senate Committee on Banking, Trade and Commerce met 
this day at 10:20 a.m. 

Present: The Honourable Senators: Lang (Acting 
Chairman), Beaubien, Benidickson, Carter, Connolly 
(Ottawa West), Flynn and Martin. (7). 

The following Senators, not members of the Commit- 
tee, were also present: The Honourable Senators: Bour- 
get, Kinnear Méthot and Smith. 


In attendance: Mr. E. Russell Hopkins, Law Clerk and 
Parliamentary Counsel. 


On Motion of the Honourable Senator Flynn the 
Honourable Senator Lang was elected Acting Chairman. 
The Committee proceeded to the consideration of Bill 
C-179, intituled: “An Act respecting the Buffalo and Fort 
Erie Public Bridge Company”. 
The following witness was heard in explanation of the 
Bill: 
Mr. B. Pomerlan, Financial Operations Branch, 
Department of Finance. 
On Motion of the Honourable Senator Beaubien it was 
Resolved to report the said Bill without amendment. 
At 10:45 a.m. the Committee adjourned to the call of 
the Chairman. 


ATTEST: 


Denis Bouffard, 
Clerk of the Committee. 


Reports of the Committee 


Wednesday, December 16, 1970. 


The Standing Senate Committee on Banking, Trade 
and Commerce to which was referred Bill C-177, 
intituled: “An Act respecting cooperative associations”, 
has in obedience to the order of reference of December 
10, 1970, examined the said Bill and now reports the 
same without amendment. 


Respectfully submitted. 


D. A. Lang, 
Acting Chairman. 


Thursday, December 17, 1970. 


The Standing Senate Committee on Banking, Trade 
and Commerce to which was referred Bill C-174, 
intituled: “An Act to establish the Tax Review Board 
and to make certain amendments to other Acts in rela- 
tion thereto”, has in obedience to the order of reference 
of December 15, 1970, examined the said Bill and now 
reports the same without amendment. 


Respectfully submitted. 


D. A. Lang, 
Acting Chairman. 


Thursday, December 17, 1970. 


The Standing Senate Committee on Banking, Trade 
and Commerce to which was referred Bill C-175, 
intituled: “An Act respecting grain”, has in obedience to 
the order of reference of December 16, 1970, examined 
the said Bill and now reports the same without 
amendment. 


Respectfully submitted. 


D. A Lang, 
Acting Chairman. 


Friday, December 18, 1970. 


The Standing Senate Committee on Banking, Trade 
and Commerce to which was referred Bill C-179, 
intituled: “An Act respecting the Buffalo and Fort Erie 
Public Bridge Company”’, has in obedience to the order 
of reference of December 17, 1970, examined the said Bill 
and now reports the same without amendment. 


Respectfully submitted. 


D. A. Lang, 
Acting Chairman. 
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Ottawa, Wednesday, December 16, 1970 


The Standing Senate Committee on Banking, Trade 
and Commerce, to which was referred Bill C-177 respect- 
ing cooperative associations, met this day at 9.30 a.m. to 
give consideration to the bill. 


Hon. Daniel A. Lang (Acting Chairman) in the Chair. 


The Acting Chairman: Honourable senators, our wit- 
nesses this morning are the Honourable Ronald Basford, 
Minister of Consumer and Corporate Affairs, Mr. Louis 
Lesage, Director, Corporations Branch, and Mr. Roger 
Tassé, Assistant Deputy Minister (Corporate Affairs) of 
the Department of Consumer and Corporate Affairs. 


We will ask the minister to explain the nature and 
extent of this bill and some of the history which led up 
to it. 


The Honourable Ronald Basford, Minister of Consumer 
and Corporate Affairs: Mr. Chairman, I am grateful to 
the committee for meeting this morning. I wish to 
express my thanks to honourable Senator Robichaud, the 
sponsor of the bill, for his thorough explanation on 
second reading. I also thank Senator Phillips for his 
comments with respect to the cooperative movement and 
the bill. 


Mr. Chairman, I have a somewhat lengthy statement 
which I could present to the committee. I am really not 
quite sure if the senators have read Senator Robichaud’s 
statement on second reading and that my statement 
would be a repeat in different words of what was said on 
the floor of the Senate. 


I do wish to explain, however, the consultation that has 
taken place with regard to this bill over a number of 
years following the decision by the Government to 
introduce a cooperative associations bill. My officials met 
On a considerable number of occasions with representa- 
tives, particularly legal representatives of the Co-opera- 
tive Union of Canada, and those interested in the cooper- 
ative movement throughout Canada regarding the 
provisions of the bill. It has gone through three or four 
draftings to ensure that it is the kind of bill suitable for 
the occasion. 

My officials also held three or four meetings with 
provincial officials and officers of those branches within 
provincial governments responsible for the cooperative 
branches within provincial governments to ensure, first, 
that the provisions of our bill were generally in line with 
what were regarded as the better written and more 
modern provincial cooperatives acts, and also in meetings 


with the provincial officials to gain the benefit of their 
knowledge and advice in the administration of coopera- 
tive legislation. 

It is because of the very thorough consultation that 
went on, both with the cooperative movement and with 
the provincial officials, that in the other place the bill 
received the support of the cooperative movement, and, 
after consultation with their solicitors, is the kind of bill 
the cooperative unions wanted. Therefore, because the 
consultative process has been so thorough I commended 
the bill to the other place, and I commend it to the 
Senate. 

I think that rather than read a long statement I would 
prefer to answer questions honourable senators have, and 
have my officials here answer any technical questions. 
However, if it is your wish, I will make a much longer 
statement. 


The Acting Chairman: Is it your wish, honourable 
senators, that the minister now respond to questions from 
the committee? 


Hon. Senators: Agreed. 


Senator Carter: I was not able to follow all that Sena- 
tor Robichaud said, and I have not had the opportunity to 
read his speech. What comes to my mind is what is the 
main purpose of the bill, since we have cooperative acts 
in various provinces. What is the relationship between 
this bill and the provincial acts? 


Hon. Mr. Basford: The relationship is none. Until this 
legislation is passed there will have been no federal 
cooperative act. Therefore, those in the cooperative 
movement have had to do two things: either form them- 
selves into a cooperative association under some provin- 
cial law, provincial charter and statutes, or, if they were 
seeking some form of federal charter or federal organiza- 
tion, proceed by way of one of two methods. They could 
incorporate themselves under the Canada Corporations 
Act, which is quite inappropriate but was done in years 
gone by. There are a number of what are really coopera- 
tives, which are incorporated under the Canada Corpora- 
tions Act, which of course is an act designed for the 
incorporation of joint stock companies and is quite 
unsuitable for a cooperative type of organization. How- 
ever, in times past, because there was no federal coopera- 
tives act, and because some cooperatives wanted to 
organize on a national or federal basis, they formed 
themselves under the Canada Corporations Act. Latterly 
we have not done that, because the Canada Corporations 
Act is unsuitable for the purpose. The other way they 
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have had to proceed is by way of special act of Parlia- 
ment. A number of cooperatives have been organized by 
special act. 


We are introducing a federal cooperatives act which 
would allow those cooperatives that are carrying on busi- 
ness in more than one province and want to be chartered 
for federal purposes, within federal purposes, to come to 
us under their own act, the federal cooperative associa- 
tions act, and to be chartered. Secondly, the act would 
allow those cooperatives that are incorporated under the 
Canada Corporations Act to come under this bill by way 
of a certificate of continuation, or those that are incor- 
porated by special act of the Canadian Parliament to 
come under this bill by way of certificate of continuation. 


That is really the purpose. It has no relation with 
provincial laws. What we are trying to do is to provide a 
vehicle for possibly some 40 cooperatives that are organ- 
ized on a federal basis, and those that are operating in 
more than one province and want to avail themselves of 
the provisions of a federal charter. 


Senator Carier: Does this bill apply to any one type of 
cooperative, say marketing cooperative more than con- 
sumer cooperatives, or does it apply to every 
cooperative? 


Hon. Mr. Basford: It applies to cooperatives that would 
fall within clause 5, which spells out the kinds that could 
come under it. I would think generally—your question is 
general and my answer will be—the people who would 
take advantage of it are generally more the marketing 
cooperatives, because the consumer cooperatives are usu- 
ally quite small, organized very locally, most of them, 
and not operating in more than one province, so they 
would not come within the bill. That is a very general 
answer. If there is a consumer co-op operating in more 
than one province that wanted to avail itself of the bill, 
of course it could. 


Senator Carter: It will not apply to credit unions? 
Hon, Mr. Basford: No. 

Senator Carter: That comes under another act? 
Hon. Mr. Basford: Yes. 


Senator Connolly (Ottawa Wesi): It comes under this 
bill, clause 8. 


Senator Welch: Does this bill mean that all the cooper- 
atives in a province must join, or is it simply that if a 
certain cooperative wishes to come under this law it can, 
but otherwise they can stay out? Will this be compulsory 
right across the board? 


Hon. Mr. Basford: It certainly would not apply to 
every cooperative within a province. In effect, it would 
apply to very few, and it would apply only to those who 
wanted it to apply and wanted a charter. The people to 
whom it could apply, if they so wish, are spelled out in 
clause 5, being: 


Any seven or more persons..... who desire to associ- 
ate themselves together on a cooperative basis for 


any of the objects to which the legislative authority 
of the Parliament of Canada extends. 


There is a whole list of people, in paragraphs (a) to (h), 
who cannot have a federal cooperative arrangement 
under this bill. The answer is that it would not apply to 
existing cooperatives unless they wanted it. 


Senator Welch: Can they opt out if they wish? 


Hon, Mr. Basford: Very much so. The decision is really 
theirs whether they opt in or not. 


The Acting Chairman: They must intend to carry on 
business in more than one province? 


Hon. Mr. Basford: That is right. It will apply to an 
existing cooperative only if it wants it to apply, only if it 
wants to avail itself of these provisions, and only if it 
meets the conditions of the bill: that they are operating 
in more than one province; that they are operating for 
purposes to which the legislative authority of Canada 
applies; that they are not wanting to run a railroad, a 
credit union, or something like that. 


Senator Welch: In just a few words, not in a long 
story, what would be the advantages of opting in or 
opting out? What would be the advantages to any group 
of merchandisers or growers? 


Hon. Mr. Basford: I think you are going to have some 
witnesses from the Co-operative Union. They might spell 
that out more fully than I. Really, the reason would be 
that there are a number of cooperatives, as I explained, 
which have wanted to charter nationally or federally and 
which have done so, for example, under the Canada 
Corporations Act, which is really quite an unsuitable 
vehicle for that purpose. Of course, under our Corpora- 
tions Act which is designed to govern joint stock compa- 
nies, you have the number of votes, for example, that 
you have shares. The principle of the cooperative move- 
ment is that a member has one vote regardless of his 
share holding. The concept or the theory is quite differ- 
ent from that which applies to other joint stock compa- 
nies. So these cooperative organizations that, wanting to 
have a federal charter and having no special vehicle to 
do so, have been forced to incorporate under the Canada 
Corporations Act, have done so under quite an inappro- 
priate vehicle. They will find it quite advantageous and 
useful to transfer, if I can put it that way, from being 
incorporated under the Canada Corporations Act to being 
chartered under this act, which is specifically designed to 
deal with cooperative organizations. 


Senator Welch: Is there any part in this bill that gives 
you a floor or a ceiling on prices? 


Hon. Mr. Basford: Under this act? 


Senator Welch: Yes. 
Hon. Mr. Basford: No, except that the definition of 


“cooperative basis’ is one that operates as nearly as 
possible at cost. If you will look at page 2 of the bill, 
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senator, under the definition section, you will see that it 
says under clause 3 (1)(d)(iv): 


(iv) the enterprise is operated as nearly as possible at 
cost after providing for reasonable reserves... 


That is just a part of the definition of “cooperative 
basis”; it is not a system of price control or price regula- 
tion, but it is part of the theory of cooperative 
organizations. 


Senator Burchill: There is no special reason why a 
provincially incorporated cooperative would transfer to 
this, is there? That is, if it did not want to operate 
outside its own province. There are no features that are 
in this bill that are not in the provincial legislation. 


Hon. Mr. Basford: No. There would be no particular 
reason for them to do that. But there is provided in the 
legislation provisions which are rather interesting, allow- 
ing for transjurisdictional transfers for federal coopera- 
tives to become provincial cooperatives and provincial 
cooperatives to become federal cooperatives, with the 
consent of the administrations in both the province to 
which it is being transferred and the province from 
which it is being transferred. So that a provincial cooper- 
ative, if it fell within the provisions of this act, could 
transfer and become a federal cooperative with the 
approval of the provincial administration and with the 
approval of the federal administration. However, if it 
were just a cooperative organized and operating within 
one province there would be no particular reason for 
that cooperative to wish to come under this legislation, as 
I see it. 


Senator Carter: What is the situation with respect to 
cooperatives that are not in existence at the present 
time? Do they have to be incorporated under the provin- 
cial act before they can come to be incorporated under 
the federal act? 


Hon. Mr. Basford: No. But they have to fall within 
section 5, for example, and they have to show that they 
will be operating or that they intend to be operating in 
more than one province. 


Senator Hollett: Under this legislation what is the tax 
situation with respect to a cooperative as compared to a 
company that is comprised of just seven people, for 
example? 


Hon. Mr. Basford: There are no particular tax privi- 
leges or concessions provided for under this legislation, 
Senator. I have tried to make it clear that the question of 
the taxation of cooperatives, which is a very lively issue 
and one which I know this committee has devoted con- 
siderable attention to, is quite a separate issue and a 
separate question from whether we should have this 
legislation or not. Whether the cooperative is organized 
federally or provincially makes no difference to the inci- 
dence of taxation or to the rights or tax concessions it 
may have. 


Similarly, senator, as I am sure you know, whether a 
company is incorporated under the Canada Corporations 
Act or under the Ontario Companies Act makes no differ- 
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ence to the level in rates of taxes it pays. The tax is 
levied irrespective of the form of its incorporation or the 
situs of its incorporation. Similarly with cooperatives, the 
tax is levied or not irrespective of where the cooperative 
is or under which legislation the cooperative is formed. 
So the question of taxation is a lively issue but it is not 
one that is dealt with under this act. It will be dealt with 
when the Government introduces amendments to the 
Income Tax Act. 


Senator Welch: In the past there has been a different 
rating for taxation for cooperatives. 


Hon. Mr. Basford: Yes, there has. I had better be 
careful because I am not an authority on taxation, and I 
suspect that the members of this committee know far 
more about it than I do. 


Senator Connolly (Oitawa West): Flattery will get you 
nowhere, Mr. Minister. 


Hon. Mr. Basford: But there are different rates that are 
established, or there may be a different system of taxa- 
tion that applies; although I think the Cooperative Union 
might even dispute that statement. Whether it applies or 
not however, is not determined by this legislation or by 
the provincial cooperatives acts. 


Senator Welch: It seems to me that I saw some place in 
the White Paper that they were going to tax cooperatives 
in the same way as they tax any other corporation. 
Perhaps I am wrong on that. 


Hon. Mr. Basford: There were statements in the White 
Paper on the tax situation of cooperatives, and state- 
ments have been made in this committee’s report on the 
White Paper relative to cooperatives. Therefore, because 
we are paying such heed to the report of this committee, 
I would not want to comment on the White Paper. 


Senator Welch: We are not too sure of our ground yet. 


Senator Argue: I was interested in the minister’s state- 
ment awhile ago when he said that he suspected that 
under this legislation there would be greater use of it by 
marketing cooperatives than by consumer cooperatives. I 
have no reason to think that that is incorrect, but it 
seemed to me that there would be a large use of this 
legislation made by the consumer cooperatives. That is 
only my opinion. I have no special knowledge. Neverthe- 
less, it seems to me that consumer cooperatives have 
great need of having the kind of interprovincial or 
national arrangement that could flow from this bill, and I 
would be highly surprised if they were not going to make 
a very large use of this legislation. Perhaps they are not. 
I was just wondering if I could get some information on 
that. 


Hon. Mr. Basford: Mine was really an off-the-cuff 
answer. My impression of most of the consumer coopera- 
tives is that they are organized on quite a small basis— 
on a local basis and even on a municipal basis. Therefore, 
they would not fall under this act now. But if what you 
say, senator, is true, that there is a need for them to 
become bigger and to organize across provincial boundar- 
ies, then this act is there for them to take advantage of. 
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Senator Argue: My own quick opinion would be that 
the smaller consumer cooperatives will have to get 
organized on a larger basis or they will go under. There 
is a great danger of them disappearing. Authorities will 
tell us later whether I am completely off base or not, but 
it would seem to me that cooperatives are facing the 
same kind of situation as any other business organization 
in the country, namely, the need to enlarge and improve 
technology and efficiency, and this does come, so we all 
think, with size. I would think that this is one of the 
major things that will come from this legislation. 


Senator Carter: I think I would apply what Senator 
Argue has said to wholesale co-ops. 


Senator Argue: Yes, they are part of the consumer 
field. 


The Acting Chairman: I wonder if I might interject, 
Mr. Minister, and say that I was interested to learn from 
Senator Robichaud’s speech on second reading that legis- 
lation of this nature had been envisaged as far back as 
1910. While I should like to congratulate you and your 
officials upon bringing forward this very significant piece 
of legislation, I was wondering why your predecessors 
may have been so dilatory. 


Hon. Mr. Basford: At the risk of annoying the Senate I 
would say that the bill was passed by the House of 
Commons in 1907, but was defeated in the Senate. I do 
not know why it was never brought forward again. I 
made a speech a week ago last Friday in Vancouver in 
which I said the Senate was being given a chance to 
redeem itself, and to correct its past error. 


Senator Argue: It took you 60 years to gather enough 
courage. 


Hon. Mr. Basford: Yes, to confront the Senate again. 


Senator Connolly (Ottawa West): That was another 
Senate, though. This is a very progressive and forward- 
looking Senate. 


Hon. Mr. Basford: Then here is an opportunity to 
indicate that. 


Senator Hollett; What is the advantage to a co-op in 
organizing under this bill rather than under provincial 
legislation? 


Hon. Mr. Basford: If it is carrying on business within a 
province then there is no advantage at all. If it is incor- 
porated, as some of the federal co-ops now are, under the 
Canada Corporations Act then there are great advantages 
to transferring under this act, which is specifically 
designed to deal with cooperatives. If it is a federal co-op 
that is organized under a special Act of Parliament then I 
would think there would be advantages to transferring 
and coming under this act. Of course, changing the 
objects and the by-laws of a special act co-op or compa- 
ny is, as you know, senator, very difficult. So, if a co-op is 
presently organized under one of the two methods of 
federal organization then there will be great advantages 


to its being incorporated under this bill, but there would 
be no particular advantage to a little co-op in the Mari- 
times in its coming under this act. 


Senator Welch: Under section 5(3), which is to be 
found on page 6 of the bill, it appears that the association 
must carry on business in two or more provinces. Does 
that mean that a cooperative that does business in one 
province only cannot be incorporated under this bill; that 
to be incorporated under this bill it would have to do 
business in two provinces? 


Hon. Mr. Basford: If it is operating in only one prov- 
ince it would have to organize itself under the provincial 
cooperatives act. 


Senator Connolly (Ottawa West): In other words, the 
same rule is going to apply to cooperatives as applies to 
the incorporation of companies. If you apply to the feder- 
al authority for incorporation you have to establish that 
you are going to operate in more than one province, 
otherwise you cannot have federal incorporation. The 
same rule will apply to cooperatives. 


Hon. Mr. Basford: No, the Canada Corporations Act 
does not contain that requirement. 


Senator Connolly (Ottawa West): But the administra- 
tion generally questions you a bit about this. 


Hon. Mr. Basford: What is clear here is that coopera- 
tives in order to come within this bill must satisfy the 
minister—that is, the administration—that it carries on 
or will carry on its undertaking in more than one prov- 
ince. So, if it is operating out of only one province, 
senator, it could not come under this bill. It would have 
to go to the provincial authorities for a charter. 


The Acting Chairman: I would imagine that this has 
some constitutional aspect to it. Is that correct? 


Hon. Mr. Basford: Yes. 


The Aciing Chairman: The objection taken by the 
Senate in 1910 was that it was a matter of property and 
civil rights, I think. 


Hon. Mr. Basford: And I dare say there was some 
political consideration also. 


Senator Connolly (Ottawa West): I do not want to use 
this opportunity to examine Mr. Lesage for discovery, 
but I should like to ask him this question: If a company 
applies for federal letters patent, and if it is known to 
you that it carries on its undertaking within one prov- 
ince only, would you readily grant the charter ? 


Mr. Lesage: As the Canada Corporations Act now 
stands, if it falls within the ambit of the legislative 
authority of the Parliament of Canada—and a matter 
may very well be carried on within one province and fall 
within the ambit of the federal legislative authority of 
Canada—we would. But to make a clearer picture I think 
that the cooperative associations are more like the non- 
share capital associations—the not-for-profit associa- 
tions—and as a matter of fact we incorporate those non- 
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share capital associations when they operate on an inter- 
provincial or on a national basis. I think this example 
taken from the non-share capital organizations or 
associations is much closer to cooperative associations 
than the joint stock companies. 


The Acting Chairman: Are there any other questions of 
the minister? Apparently there are not, Mr. Minister. I 
want to express to you our appreciation for your coming 
here this morning to address us and to answer our ques- 
tions. We will see what the future course of this bill is 
through the Senate. Perhaps we shall create a precedent. 


Hon. Mr. Basford: My expression was to the effect that 
I hope you will redeem yourselves. 


The Acting Chairman: We have with us this morning 
three representatives of the Co-operative Union of 
Canada in the persons of Mr. Dierker, the solicitor, Mr. 
Melvin, the president, and Mr. Phalen, the general secre- 
tary, and I will ask those three gentlemen to come 
forward. 


Mr. Melvin and gentlemen, I should like to thank you, 
on behalf of the committee, for attending this morning’s 
meeting. I know from: reading the proceedings of the 
committee of the other place that you have been follow- 
ing this legislation closely, and I think you are generally 
favourably disposed towards it. The committee would 
like to hear from you as to what benefit you will derive 
from this legislation, and what will be its specific effect 
upon the cooperative movement in Canada. 


Mr. J. J. Dierker, Solicitor, Co-Operative Union of 
Canada: Thank you, Mr. Chairman, for allowing us to 
appear before the committee. We have had the oppor- 
tunity of appearing before the committee of the House of 
Commons and I should like to repeat one of the state- 
ments I made at that time, namely, that the Co-Operative 
Union of Canada is very appreciative of the opportunity 
it had to take part in the drafting of this legislation, a 
fact that was indicated by the honourable Mr. Basford. 
There has been consultation, and we enjoyed our work 
with Mr. Tassé and Mr. Lesage. 


In dealing with the chairman’s question as to the bene- 
fit to the co-operative movement from this legislation I 
shall try to answer briefly the question that was raised, I 
believe, by Senator Argue, which was: What is the 
advantage of going federal as distinct from going 
provincial? 

There has been a growth in Canada of the corporate 
nature of a number of cooperatives. As the cooperatives 
have grown in size and scope of operation they have 
found that the provincial garb under which they were 
operating often just did not suit their methods of opera- 
tion. This has necessitated the securing of private bills of 
many legislatures in the various provinces. As the 
Honourable Mr. Basford has indicated, whenever it is 
necessary to do anything with a private bill it requires 
another act of the legislature, which is not only time 
consuming but fairly costly and really should not be 
required of a continued type of operation. 


Also, with the growth of cooperatives across provincial 
boundaries the differences in provincial cooperative legis- 
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lation have led to difficult situations in complying with 
all provincial requirements. This does not mean that 
there is no need for provincial legislation, which is cer- 
tainly still required and will continue to be used by 
most cooperatives. 


One example of the necessity to use federal legislation 
occurred in 1964. It was then found necessary to 
approach Mr. Lesage and work with him under the 
Canada Corporations Act to secure a federal charter 
establishing a co-operative fertilizer manufacturing plant 
in western Canada. The provincial cooperative acts are 
not sufficiently broad in scope to provide for manufactur- 
ing. This meant that cooperatives had either to wait until 
the folowing session of the Alberta Legislature, in that 
case, or apply for a letters patent charter under the 
Canada Corporations Act. It was with some difficulty that 
we convinced Mr. Lesage that he should give us a charter 
at that time. His criticism really was justified, though I 
must say that his co-operation was excellent. We finally 
obtained a letters patent charter and the co-operative 
will be going under the federal Canada Cooperative 
Associations Act as soon as it is able to do so. 

In addition there are a number of interprovincial 
supply cooperatives which have been incorporated under 
the Canada Corporations Act because, generally speaking, 
the provincial acts were not wide enough in scope to 
permit their operation. This is part of the reason, Mr. 
Chairman, for desiring a federal cooperatives act. 


The Acting Chairman: Could a provincially incorporat- 
ed cooperative operate effectively using extra-provincial 
licences in other provinces than that of its incorporation? 


Mr. Dierker: Providing that the act under which it was 
incorporated was sufficiently broad to enable it to have 
the corporate powers to operate as it wished. As I men- 
tioned in the case of manufacturing facilities, the provin- 
cial acts are not sufficiently broad to give these powers, 
At least, there is some real question as to whether they 
are that broad. 

Also, in the registration interprovincially of provincial 
cooperatives there have been practical administrative dif- 
ficulties experienced in registering cooperatives back and 
forth and the necessary requirements for registration 
imposed on the cooperatives. 


Senator Connolly (Ottawa West): Is the practice of 
using extra-provincial licences resorted to frequently in 
connection with cooperatives? 


Mr. Dierker: When you use the word frequently I 
would have to say no in relation to the number of 
cooperatives that actually exist, senator. As you appreci- 
ate, there are not that many large cooperatives which are 
supplying provincial cooperatives. 


The Acting Chairman: I notice under clause 23 that the 
ancillary powers to be granted by this bill are really very 
extensive. They are probably as extensive as those con- 
tained in the Canada Corporations Act, if not more so. 
Are these broader than those generally found in provincial 
legislation? 
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Mr. Dierker: Yes, Mr. Chairman, they are. I think it is 
a fair comment to say that the bill was drafted in a form 
whereby it will apply to all types of cooperative opera- 
tion envisaged in the future without amending the bill. It 
also provides for a very flexible type of administration. 


Senator Argue: Who are members of the Cooperative 
Union of Canada? All the cooperatives or almost all? 


Mr. W. B. Melvin, President, Co-Operative Union of 
Canada: The Co-operative Union of Canada has in mem- 
bership about 35 organizations which are either provin- 
cial or regional in nature and scope and a few that are 
also national. Through them their members find an 
involvement in the co-op movement of Canada. 


To be a little more specific, it includes the grain mar- 
keting pools, Maritime cooperative services, federated 
cooperative services in western Canada, three cooperative 
insurance organizations. It is quite a variety, including 
some fish marketing organizations, one on the west coast 
and one in the Maritimes, the United Maritime 
Fishermen. 

It is confined in its membership to the English-speaking 
sector, as we term it, of the cooperative movement. Le 
Conseil Canadien de la Coopération is the organization 
representing the French-speaking sector. 


Mr. Dierker: Mr. Chairman, if I might add a comment 
with respect to Senator Argue’s question. In so far as Le 
Conseil Canadien de la Coopération is concerned, we also 
worked very closely with this group in the building up of 
this bill. Unfortunately, Mr. Leger, the president of that 
organization, could not be here today. 


Senaior Argue: Is the legislation equally applicable to 
them, or could they make equal use of it once it is law? 


Mr. Dierker: That is right. 


Senator Burchill: Does this legislation have anything to 
do with the national association? It does not refer to that 
at all, does it? 


Mr. Dierker: Senator, I am not sure I understand the 
question when you say national association. 


Senator Burchill: You gentlemen referred to the 
national association of the various cooperatives. 


Mr. Dierker: The Co-operative Union of Canada. 


Senator Burchill: Yes, exactly; this legislation does not 
deal with that, does it? 


Mr. Dierker: The Co-operative Union of Canada will 
become one of the cooperatives under this bill. 


Mr. Melvin: It is presently incorporated as a Part II 
company under the Canada Corporations Act. When this 
legislation is enacted we would seek continuation, is the 
term I believe, under this act. 


Senator Burchill: Is it now established under the 
Canada Corporations Act? 


Mr. Melvin: Yes. If I may say so, it is an example of 
the problem we have. We could find no other home, so 
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we went there. We would be very happy to find a home 
under this legislation if it were enacted. 


The Acting Chairman: Your present members would 
become members of the new cooperative association 
under this act, I presume? 


Mr. Melvin: Yes, I believe continuation is the term; we 
would continue, but we would be under this act instead 
of the Canada Corporations Act. 


Senator Carter: Does this act not provide for a certifi- 
eate of continuation? 


The Acting Chairman: Yes. 


Senator Carter: So you get a certificate from the minis- 
ter and that automatically puts you under this bill? 


Senator Macnaughton: After application. 
Mr. Melvin: Yes. 
The Acting Chairman: Are there any other questions? 


Senator Argue: Without disclosing any trade secrets, 
could Mr. Melvin give us a brief picture of what he 
expects the co-op movement will be doing with this 
legislation? They have been wanting it for a long time 
and now they are going to get it. Just how useful will it 
be? Will it help with expansion, will it help co-op’s pay 
their way, pay dividends, etc.? Will it be just a very tiny 
help? 


Mr. Melvin: Earlier you remarked on the fact that 
cooperatives are having to grow larger in order to be 
efficient and hold their place and do their job in our 
society. This is very true. There has been quite a large 
development in recent years for organizations to amal- 
gamate, or for mergers to take place, exactly for this 
reason, to do a good job. An illustration might be the fact 
that the wholesale organization in Western Canada, Fede- 
rated Cooperatives Limited, now operates throughout the 
entire western region, the four western provinces. It was 
originally a provincial organization and contained within 
provincial boundaries. Under those circumstances provin- 
cal law was quite adequate in that day. Now it is not. 
We have one insurance organization that is operating 
throughout the country. I am: sure it will very seriously 
consider coming under this legislation at the appropriate 
time. I feel, and others in our organization share the 
feeling, that this legislation will make it possible for us 
to operate more efficiently and to do the job we envisage 
for the people that belong to our cooperatives. 


I would like to make this point if I may, Mr. Chairman. 
Although the regional organizations that I have men- 
tioned are operating over larger territories, the base on 
which they stand is still the local cooperative back in the 
community, whatever the community may be. 


Senator Argue: And still will be. 


Mr. Melvin: And will continue to be. But they need 
more effective instruments to serve them than we have 
had in the past, and I am sure this legislation will help us 
very much in this regard. 
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Senator Argue: Perhaps I might bring just a wee bit of 
information to the committee, which underlines perhaps 
the need of this being done, and ask again whether it 
will do the job. The province I come from, Saskatchewan, 
has been at least one of the leading provinces in the 
co-op movement. I am a member of all kinds of co-ops, 
and I have never really stopped to count how many. As I 
get their annual reports I find more and more of them: in 
what I would say would be very serious financial difficul- 
ties. One of the great co-ops in Regina has a turnover of 
$5 million and is losing money; the big co-op in Sas- 
katoon has a turnover of $10 million and is losing money. 


I hope I am wrong, but I am afraid that the invest- 
ments by way of savings of many co-op members in some 
of our tiny co-ops throughout Saskatchewan are in 
danger and, to use a trade name, these little co-ops may 
be facing bankruptcy. I hope I am wrong, but some of 
them are not paying out any more dividends; even 
estates are not always able to claim, as I understand it, 
the moneys that are invested in these local co-ops. I am: 
just wondering if this just might do the job. I think there 
is a big job to be done. 


Secondly, I wonder if the co-op movement generally is 
doing any research in depth into perhaps some new and 
different policies to meet a new and different situation. 
Mr. Melvin can correct me if he thinks Iam wrong, but I 
think one of the great difficulties facing the co-op move- 
ment is that when they go out to finance, by and large 
they pay going rates of interest—8, 10 or 12 per cent. 
Many corporations are able to finance through issues of 
shares, and at least initially are not obliged to have this 
fixed charge. I wonder if there are any new policies and 
new undertakings coming up that will really put the 
co-op movement in a competitive position. Right now I 
do not think the co-op in a general sense is effectively 
competing with ordinary business organizations. 


Senator Connolly (Ottawa West): Before Mr. Melvin 
answers that, could I ask Senator Argue a question, 
because he has supplied information. I am afraid I do not 
know too much about the structure of the co-opera- 
tive movement, as he does, but it is true of corporations 
that they can go and get equity capital, share capital, and 
normally pay no interest for that. This is the investment 
of the people who buy the shares. Is there nothing 
comparable in the co-op movement? Do you not buy a 
interest in a cooperative and have that as a sort of equity 
investment? 


Senator Argue: That is really for Mr. Melvin. My little 
experience is that a co-op member puts in $5 or $10, a 
very nominal fee, and the co-op gets going. 


Senator Connolly (Ottawa West): Is that a loan? 


Senator Argue: No, it is a share, an investment in one 
share. The co-op then gets going; it makes some money; 
on the money it makes it very often declares a dividend: 
it says, “Hazen Argue bought from the co-op $1,000 
worth of stock. We are paying him a five per cent 
dividend of $50,’’ but they keep my $50 to help the co-op 
grow. So I pay income tax on the $50, and in the mean- 
time they have got it. That is all right as a financial 
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means when the savings are there, but the savings no 
longer seem to be there in any real sense; in fact, there 
are many real losses. So when the co-op wants to expand 
it has to go out into the money market, or some other 
place, and borrow money at a fixed rate. Senator Connol- 
ly asked me the question. I am just a local farmer on a 
local co-op and I do not know all about it, but we have 
the witnesses here. That is my impression. 


Senator Connolly (Ottawa West): I imagine the witness 
would confirm what Senator Argue has said. 


Mr. Melvin: I would like to make a general comment, 
if I could, and then perhaps ask Mr. Dierker if he could 
be more specific, because he is working continuously with 
the cooperatives in this area. 


The general comment I would like to make is that the 
cooperative movement and the Co-op Union of Canada 
recognize exactly the kind of thing Senator Argue is 
saying. We are in a very different kind of environment 
and atmosphere than we were when cooperatives were 
started. The little place in the small community, or on 
the back street and so on, just does not fit any more. The 
organizations with which we compete for business and so 
on are well organized, they are extensive, and we must 
be as efficient as they are to do our job. 


In the past year we have had a number of meetings to 
examine this very problem, and part of the solution as 
we see it is developing larger units, not necessarily out at 
the front line, but larger back-up units that can provide 
services of many kinds more efficiently than can a small 
one. I used Federated Cooperatives as an example. A 
provincial operation was adequate at one time, but it is 
not now in the kind of country in which we are living. 
This is progress I feel. However, I think it would be more 
helpful to you if I asked Mr. Dierker out of his experi- 
ence from day to day, working in the legal field and so 
on with cooperatives, to make some comments. 


Senator Argue: Before you leave that, would you care 
to comment on the general statement I made about 
financing, that co-ops must often borrow money today at 
what is often a high rate of interest? 


Mr. Melvin: This is true. 


Senator Argue: As a major means of financing rather 
than as in the past perhaps when they have been able to 
obtain it by retaining profits or savings, whichever you 
would wish to call it. 


Mr. Melvin: I think we would hope that historically we 
have had some role or some part to play in the bringing 
down of margins so that people might be served at less 
cost. I suppose in a sense we have helped to bring about 
our own present problem, to which you refer. It is quite 
true that the margins are changing and you have to look 
elsewhere for the financing, and this very often takes us 
to the general market. Maybe Mr. Dierker could com- 
ment, if I may ask him. 


Senator Welch: Is this plan going to help the situation 
any? 
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Mr. Melvin: I think it will help, because it will facili- 
tate the kind of reorganization we need. This legislation 
will make to easier to organize our back-up organiztions, 
our wholesales and other organizations of that kind on an 
interprovincial basis, which is what we must have, if we 
are going to be strong enough to do the job we have set 
out to do. 


May I make one other comment, sir? 
The Acting Chairman: Please. 


Mr. Melvin: It is rather general in nature, I realize; it 
is not a sort of day-to-day business kind of consideration; 
but I feel strongly, and I know that others do, that up 
until the present time, or let us say up until the possible 
enactment of this legislation, cooperatives have really 
been in a little bit of a wilderness in Canada. The ordi- 
nary joint stock kind of organization is recognized in 
law; mutual organizations are recognized in law and so 
are other types of fraternal organizations and so on, 
particularly in the insurance field with which I am a bit 
familiar. But the cooperative as such has, federally, not 
been recognized by having a statute which would give it 
a home. This for us is quite important. Perhaps it is only 
psychological, but psychology is pretty important. The 
point is that it would give us a home. 


I work for an organization which is a federally incor- 
porated cooperative company; but it is a company, and 
we had to use the Canada Corporations Act; with the 
assistance of the officers of the department we are able to 
make some provision in the letters patent and in our 
by-laws that gave us cooperative characteristics. But they 
were not recognized in law by a general statute. We had 
to take a statute and try to mould it to the extent that it 
was possible of suit our purposes. 


This kind of legislation would give the cooperative 
movement a home in Canada federally. We now have 
provincial homes but we have some other jobs to do that 
require a federal statute. this is our feeling. 


Mr. Dierker: I should like to make one or two com- 
ments in reply to the questions raised by Senator Argue. 
Before doing that perhaps I should advise the honourable 
senators that Mr. Melvin is also Secretary of CIS Limit- 
ed, a management company for a number of cooperative 
insurance companies; and when he talks about his 
employer that is the company he is speaking about. That 
is in addition to his office as President of the Co-opera- 
tive Union of Canada. 


Senator Argue, your questions have been primarily 
directed to us as a result of your experiences in Sas- 
katchewan. I should tell you that there is a task force 
among the Saskatchewan cooperatives now established 
with a view to considering a form of centralized retail 
operation under the Canada Cooperative Associations 
Act, if it becomes law. Otherwise it will be under some 
other garment if some other garment can be found. It is 
hoped that by setting up a formula such as that, and the 
collectively owning of the shares, assets and the various 
investments of the cooperative members of western 
Canada, that some of the economics that you referred to 
can be achieved. 
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With regard to the issuing of share capital by coopera- 
tives, this is not unknown. United Cooperatives of 
Ontario, which is a cooperative which may come under 
this act, does in fact issue a preference share for financ- 
ing purposes. Again, it is a type of debt issue, because 
there is a fixed return on preference shares. 

Of course you will be appreciative of the fact, though 
many of the honourable senators may not be, that it is 
difficult in a cooperative to issue an equity share because 
of the very nature of equity shares in a cooperative, 
whereby voting is restricted and capital gains, so-called, 
if any, are restricted, if not in fact non-existent, so that, 
consequently, the cooperative shares really have no 
attraction to the investor. 

United Grain Growers has been experimenting, as you 
know, senator, with a form of equity share with which 
they have had some success, and it may be that that 
pattern will be looked at by other cooperatives. I can tell 
you that this matter is under very careful consideration 
at this time for the reasons that you have outlined. 


Senator Connolly (Ottawa West): Mr. Chairman, we 
have before this committee very frequently companies 
both large and small who play a vital part in the econo- 
my of this country. The large corporation, as a company, 
usually has little difficulty with its financing. It goes to 
the markets either for equity or for debt securities; it 
borrows at home; it borrows abroad; it has large ramifi- 
cations. Its primary motivation is profit. That is the 
reason for its existence. It is the trustee acts of the 
various provinces that force it into this position. 


As I understand the cooperative, the reason for its 
existence is that the cooperative is primarily formulated 
to help people who are not as well fixed as the element in 
the community that can invest in corporate securities of 
various kinds. It is to help primarily the poor, perhaps. It 
is to help the people who otherwise could not achieve 
certain social and economic objectives unless the cooper- 
ative were there. 

I think that is the distinction between the philosophies 
of the two types or organization. Am I right on that so 
far? 


Mr. Melvin: Yes, senator. 


Senator Connolly (Ottawa West): Do you see a develop- 
ment in Canada where the cooperative movement is 
going to be oriented more towards helping to produce | 
profits than helping people to help themselves? 


Senator Kinley: Both. 


Mr. Melvin: Well, you referred, Senator Connolly, to 
assisting the poor to help themselves. 


Senator Connolly (Ottawa West): I know this does not | 


apply in Saskatchewan, because out there they are all 
rich. 


Senator Argue: No, we just have a lot of ordinary © 
people. That is all. You do not have to be poor to belong 
to a cooperative. 


Mr. Melvin: I must say in all honesty that cooperative 
organizations find it difficult to assist those who are 
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second or third generation poor. I am not sure of the 
proper sociological term, but it is difficult to assist the 
poor who are second or third generation poor, those for 
whom poverty has become almost a way of life. They 
require other assistance. Cooperatives have a role to play 
here, however, because their methods can be applied. 


Senator Connolly (Oitawa West): Agreed. 


Mr. Melvin: But to generate the necessary strength to 
do this job within themselves—I think cooperatives have 
not that capability. However, we are able to give assist- 
ance and to provide a way of self-help to people who 
have some means. They may be poor, but they have the 
means of improving their position. They may have ability 
or have some small monetary means or some bit of 
possession—land or whatever it may be. 


Senator Connolly (Ottawa West): Or it may be some- 
thing that they produce. 


Mr. Melvin: But at any rate there are the tools with 
which to work. The cooperatives are also serving a good 
many of the people who are in what you might call the 
lower-middle income stratum of society. I hope I am 
addressing myself to your question. 


Senator Connolly (Otiawa West): You are doing all 
right. 


Mr. Melvin: But the possibility of doing something for 
those people who are locked into poverty seems to be 
beyond our capacity, other than to provide a method. 


Senator Connolly (Ottawa West): You are on the fringe 
of that area, I take it—perhaps the upper fringe. 


Mr. Melvin: I would think so. One group which we 
have been able to assist, and which we continue to assist 
today, is the native population of various parts of our 
country, and particularly in northern Saskatchewan and 
northern Manitoba. The cooperative method generally 
has been applied to their situation with a good deal of 
success. Mr. Phalen has had actual experience in that 


area. 


Senator Connolly (Ottawa West): I was thinking 
primarily of the cooperative movement that was devel- 
oped in Nova Scotia under the aegis of St. Francis Xavier 
University. I think that that was designed primarily to 
help the fishermen and farmers down there who were not 
organized in any way. They were certainly on the lower 
rung of the economic ladder, and I gather the movement 
has not only been successful there, but the idea has been 
exported. I have found it in various parts of the world to 
where specialists from there have gone to assist in the 
establishment of co-operative movements comparable to 
the one that was established originally by the Cody 
people. 


Mr. Melvin: Yes, the Cody International Institute, 
which has grown out of that program at St. Francis 
Xavier University, is renowned as a centre for training of 
people from abroad. 
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Senator Connolly (Ottawa West): Did you by any 
chance appear before the Special Committee of the 
Senate on Poverty? 


Mr. Melvin: Yes, we did, and we presented a brief. I 
might also add that the Saskatchewan Cooperative Credit 
Association, which is one of our member organizations 
also appeared and presented a brief which was consid- 
ered to be a very thoughtful and helpful document. The 
chairman of the committee mentioned this. 


Senator Argue: That is the credit union end of it. 


Mr. Melvin: Yes, it ties the credit unions and the 
cooperatives together. 


Senator Welch: I should like to make one remark 
regarding the cooperatives in Nova Scotia to clarify what 
Senator Connolly said. I cannot talk about the fish end of 
it, but I can talk about the agricultural end of it. In Nova 
Scotia they have built up a very large agricultural coop- 
erative. It is a very nice thing for the cooperative. It is 
worth a lot of money. Although it did lose some money 
this year, it has a great reserve. As far as shippers are 
concerned, they are not doing as well through the cooper- 
ative as they were when they were shipping themselves 
or through other companies. All I can see the coopera- 
tives doing in the agricultural area of Nova Scotia is 
diminishing the number of people who used to ship. 
When a shipper joins a cooperative it means that we lose 
another of the fellows who gave us that same service. It 
takes practically all of the money earned to operate the 
cooperative, especially when they are borrowing money 
at 8 or 9 per cent. I cannot see where we would be very 
much worse off if the cooperatives folded tomorrow. 


Mr. Melvin: I do not think I am aware of this particu- 
lar situation, senator. 


Mr. Dierker: Perhaps I could make one general com- 
ment. I am certainly not awure of the factual situation of 
which you are speaking. However, there is one thing that 
you must keep in mind, senator, and that is that at least 
to this point in time the cooperative system is the one 
that has been devised whereby the producer himself will 
become an owner of that facility that you have been 
talking about. You have indicated that it is a facility of 
some size, so the shipper will have a portion of owner- 
ship in this. 


Senator Welch: Yes, you have a portion of the owner- 
ship, but you do not get anything in return. I might own 
a part of the cooperative, but I do not get one blessed 
thing in return. I do not get any interest. I get absolutely 
nothing. I put my money in there, and there it is. 


Senator Connolly (Ottawa West): You get the service. 


Senator Welch: I get the same service I can get around 
the corner from anybody else. 


Senator Macnaughton: You get moral satisfaction. 


Senator Burchill: Like Senator Welch, I am interested 
in cooperatives. Is not good management the answer to 


5316 


the success of a cooperative as well as it is to the success 
of a credit union? That has been my experience in our 
part of the country. Is not that the final answer? 


Mr. Melvin: Mr. Chairman, it is certainly a very large 
part of the final answer. 


Mr. J. T. Phalen, General Secretary, Credit Coopera- 
tive Union of Canada: Mr. Chairman, a cooperative is 
people trying to solve problems. We have heard discus- 
sions like this around similar tables across the country. 
The question is: What are the problems and what can we 
do about them. The senator’s point of good management 
is a key answer. 


Senator Welch: I should like to ask one more question. 
Is this legislation the brain child of the task force that 
covered Canada during the last two or three years? 


The Acting Chairman: Are you referring to the Special 
Joint Committee on Consumer Credit, senator? 


Senator Welch: No, I think they called themselves the 
task force. They crossed Canada, and they put out a book 
entitled “Agriculture in the Seventies”. 


Mr. Phalen; That was the agricultural task force. 


The Acting Chairman: I think not, senator. I think the 
recommendation that this legislation be enacted was con- 
tained in the report of the Special Joint Committee on 
Consumer Credit, which was published about four years 
ago. 


Senator Connolly (Ottawa West): These witnesses will 
not take the same dim view of the Senate and its com- 
mittees that the minister jokingly took. 


The Acting Chairman: Apparently there are no further 
questions, gentlemen, so I will thank you for your attend- 
ance here this morning. We appreciate it very much. Our 
interest in your problems is evident from the questions 
put to you. 

I asked Mr. Lesage and Mr. Tassé to remain, and they 
have very kindly done so. May we turn our attention 
now to the bill itself. It is a document of 107 pages which 
you will find on the table in front of you. Are there any 
questions as to specific sections of the bill? Perhaps I 
might start off by asking either Mr. Lesage or Mr. Tassé 
a question. Our witnesses referred to cooperative mutual 
insurance companies, and I was wondering if those com- 
panies fall within section 5(1)(c), which is a prohibitory 
section of this bill, or do they operate in some other 
manner that allows them incorporation? 


Mr. Roger Tasse, Assistant Deputy Minister, Depart- 
ment of Consumer and Corporate Affairs: They would 
not have the right to come under this bill. They could 
come under the Canadian and British Insurance Compa- 
nies Act if they are organized federally. 


The Acting Chairman: They would have to come under 
the Canadian and British Insurance Companies Act 
rather than this legislation? 


Mr. Tasse: That is true, Mr. Chairman. 
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The Acting Chairman: Are there any other questions 
the members of the committee would like to direct to our 
witnesses? 


Senator Kinley: Mr. Chairman, are the directors of the 
insurance company appointed by the cooperative? I think 
that when I was in the Commons they were appointed by 
statute. 


The Acting Chairman: I am afraid I cannot answer that 
question. 


Senator Kinley: I think the reason for it was that they 
wanted them under the blanket of their organization, and 
that sort of thing. I remember that when I was in the 
Commons it was an issue. The directors were not 
appointed by the cooperatives. Is that not true? 


The Acting Chairman: I doubt that these witnesses 
would be familiar with that aspect of the matter. 


Senator Kinley: I thought you were dealing with 


insurance. 
The Acting Chairman: No, we were not. 
Senator Kinley: They have an insurance company. 


The Acting Chairman: Yes; as to the details of that 
insurance company our witnesses would not be 
competent. 


Senator Kinley: Is it provincial? It used to be federal 
when I was in the House of Commons. 


Senator Macnaughion: Mr. Chairman, we have 138 
such clauses in this bill; are we to go through it clause 
by clause? 


The Acting Chairman: Shall I report the bill without 
amendment? 


Hon. Senators: Agreed. 


The Acting Chairman: Honourable senators, we have 
also referred to this committee Bill C-174, to establish the 
Tax Review Board to which Senator Connolly (Ottawa 
West) spoke yesterday on second reading. Mr. Ainslie of 
the Department of Justice is here. The time is now 10.45 
a.m. Would you prefer to deal with this bill this morn- 
ing? The committee is meeting on the Canada Grain Act 
tomorrow or Friday morning. 


Senator Macnaughion: May I suggest that we defer the 
bill, Mr. Chairman. There is an important conference this 
morning. 

The committee adjourned. 


Ottawa, Thursday, December 17, 1970 


The Standing Senate Committee on Banking, Trade 
and Commerce, to which was referred Bill C-174, an act 
respecting the Tax Review Board, and Bill C-175, an act 
respecting Grain, met this day at 10 a.m. to give consid- 
eration to the bills. 
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- Hon, Daniel A. Lang (Acting Chairman) in the Chair. 


The Acting Chairman: Honourable senators, this morn- 
ing we have two bills before us; firstly, the Tax Review 
Board Act; and secondly, an Act Respecting Grain. 


- In connection with the first mentioned act we have Mr. 
G. W. Ainslie here, the Assistant Deputy Attorney Gener- 
al. Without further ado, I would ask Mr. Ainslie briefly to 
‘review the provisions of this bill. I think that he is the 
‘man who is quite competent to answer any questions that 
we have as to its technical or legal implications. 


Senator Connolly (Ottawa West): You are certainly 
right on that, Mr. Chairman. 


Mr. G. W. Ainslie, Assistant Deputy Attorney General: 
Mr. Chairman, as Senator Connolly advised the Senate 
on second reading, the purpose of this bill is to update 
‘the provisions of the Income Tax Act, the Estate Tax Act 
‘and the Canada Pension Plan in relation to appeals to an 
administrative tribunal. 


_ As you are undoubtedly aware, the Carter Royal Com- 
mission on Taxation had recommended the creation of a 
tax court. They recommended there should be a tax court 
with the right of appeal to a panel of three judges. They 
contemplated the scheme would be that the appeal would 
‘be to the Exchequer Court. With the new Federal Court 
bill we now have a tax court which is the trial division 
of the new Federal Court, and there will then be an 
appeal from that court to the Court of Appeal. 
Having done that, there then arose the question as to 
‘whether or not there should still be kept an administra- 
‘tive tribunal to which a taxpayer, at his option, could 
go, rather than going directly to a court of law. I believe, 
‘as was mentioned in the Senate, this was the original 
idea that was advocated by the Senate in 1946, and as 
far as the officials of the Government are concerned we 
felt that there was much merit in having this scheme, 
‘whereby you had a tribunal and a taxpayer, at his 
option, could decide to go to either the tribunal or to the 
_ court. 


With the administration of the Tax Appeal Board it 
‘had been felt that there was perhaps some difficulty in 
the fact that the tenure of the members of the board was 
for a period not exceeding ten years. This provision has 
‘now been changed so that the people appointed to the 
new board will have tenure until seventy. 


Senator Beaubien: That is, until 70 years of age? 


. Mr. Ainslie: Yes. In other words, they will have a 
security of tenure that they did not have in the Tax 
Appeal Board. 


Senator Connolly (Ottawa West): It will be the same as 
applies to judges of the Federal Court. 


Mr. Ainslie: Yes. There is also provision whereby the 
members of the new board will be entitled to a pension 
-on the same basis as a judge’s pension. Those are the first 
two significant changes. 

" Another change that has been made is to make the 
-board responsible to the Attorney General rather than to 
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the Minister of National Revenue. The Carter Royal 
Commission felt, under the existing scheme, that it was 
undesirable that the board should in fact and in law 
report to the minister who was always a party in the 
proceedings before it. 

There is also in the act a provision whereby either the 
chairman or the assistant chairman must be a person 
who is versed in the laws of the Province of Quebec. 
Again, this is a matter of some importance since the 
board has jurisdiction in respect of appeals under the 
Estate Tax Act. In a great number of appeals under the 
Estate Tax Act the issue is often a question of law in 
relation to property and civil rights, as opposed to the 
statutory provisions of the Estate Tax Act. 

In addition, there are provisions in the bill to indicate 
that the board is to act in an expeditious and informal 
manner, so that the parties appealing to the board will 
have an assurance that they can have their appeal heard 
in a cheap and inexpensive manner. 

The other major provision that I should like to bring to 
your attention, Mr. Chairman, is the provison whereby 
the Income Tax Act is to be amended so that if there is 
an appeal to the board, and if the minister loses the 
appeal, and if the amount of tax involved... 


Senator Connolly (Ottawa West): Or if he makes it. 


Mr. Ainslie: Yes. If the amount of tax involved does 
not exceed $2,500, and the minister appeals that decision 
to the court, then the taxpayer will receive his costs in 
any event of the cause. There have been stiuations where 
the amount of money involved was very small but where 
the interpretation of a particular section of the act affect- 
ed millions of taxpayers. If the minister is in the position 
where he feels he must appeal in order to have the law 
adjudicated upon then the taxpayer will have the assur- 
ance that his costs in the Federal Court will be paid in 
any event of the cause. This is to alleviate the feeling 
that people sometimes have that if they take their appeal 
to the board and are successful they might then be faced 
with the prospect of the minister’s appealing to the 
Exchequer Court which might reverse the board’s deci- 
sion, and if the court reversed the board then the normal 
rule would be that the taxpayer would have to pay the 
full costs. 


Senator Kinley: Is there anything in the bill with 
respect to the personnel of the board? Are they all to be 
lawyers? 


Mr. Ainslie: The provision in relation to the board is 
that the chairman and the assistant chairman must be 
lawyers. I direct your attention to clause 4(2) which 
provides: 

No member shall be designated as Chairman or 
Assistant Chairman unless he is or has been 


(a) a judge of a superior court of Canada or of a 
superior, county or district court of a province, or 
(b) a barrister or advocate of not less than ten years’ 
standing at the bar of any of the provinces. . . 
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That is a provision in relation to only the chairman and 
the assistant chairman, and it is the same as under the 
existing act. So, other members who are not necessarily 
lawyers could be appointed. 


Senator Kinley: Chartered accountants, for example, 
could be appointed as members? 


Mr. Ainslie: They are not precluded from being 
appointed to the board under this bill. 


Senator Beaubien: How many members of the present 
Tax Appeal Board are not members of the legal 


profession? 


Mr. Ainslie: My understanding is—and I stand to be 
corrected—that all of the members on the present board 
are, in fact, lawyers. However, I am not certain, and I 
may be wrong there. 


Senator Kinley: The chairman gets $24,000 a year. 


Mr. Ainslie: There is provision there for the Governor 
in Council to fix the salary provided it shall be at least 
$24,000 a year. 


Senator Kinley: I think the Senate ought to take notice 
of that. 


Senator Connolly (Ottawa Wesi): Mr. Chairman, may I 
ask the witness a question arising out of a point he made 
a little earlier, and which is not quite clear to me from 
my reading of the section. The minister is responsible for 
costs in an appeal which he takes to the Federal Court 
when the amount of the tax involved is $2,500 or less. 
Suppose for the sake of argument that the minister finds 
that the Appeal Division of the Federal Court has not 
given him the kind of decision he feels is warranted and 
that he should appeal further. In that event is the tax- 
payer going to be saddled with the costs that are 
involved in either the Appeal Division of the Federal 
Court of Canada, or in the Supreme Court of Canada 
should the minister go that far? 


Mr. Ainslie: Senator Connolly, I wonder if I could 
answer that question by saying that in my view the word 
“court” in the new section 101 of the Income Tax Act, 
which is to be found on page 13 of the bill, is sufficiently 
broad as to include the court of appeal. In other words, 
with this section incorporated in the Income Tax Act, I 
see no difficulty in regard to the court of appeal. 

Now, in regard to an appeal to the Supreme Court of 
Canada—I am sorry for not having with me the new 
Federal Court Act, but I think I am correct in saying that 
one would have to obtain leave of that court because the 
amount in controversy would be $2,500. The practice that 
has applied, certainly in the United Kingdom and I 
assume that as a matter of course the court in exercising 
would only grant leave on conditions, and I would 
assume that as a matter of course the court in exercising 
its discretion would allow the appeal provided that the 
minister undertook to pay the costs. 


Senator Connolly (Ottawa West): Yes, but if we say 
that in the Senate, or if a witness says that before a 


committee of the Senate, we do not bind the court, 
because it is a discretionary matter. 


Mr. Ainslie: I appreciate that. 


Senator Connolly (Oitawa West): However, I think that 
perhaps it is all right. 


Mr. Ainslie: May I say, sir, that there was one appeal 
in respect to which we had to obtain the leave of the 
Supreme Court of Canada, and in that case leave was, in 
fact, granted on the basis that the minister had to pay 
the solicitor-client costs throughout. 


Senator Connolly (Ottawa West): The solicitor-client 
costs? 


Mr. Ainslie: Yes, that was the order. It was a very 
small amount that was in controversy—it was, in fact, 
$25.00—but it involved a question of whether a particular 
plan was a deferred profit-sharing plan or an employee’s 
profit-sharing plan, and it involved 2,000 or 3,000 em- 
ployees. So, it was a matter of some importance, and the 
court there did give leave, but it was on the terms of 
the minister having to pay the costs. 


Senator Cook: Who won? 


Mr. Ainslie: I am sorry, but I cannot tell you now. I 
have forgotten the result. 


Senator Beaubien: Mr. Ainslie, will the Tax Review 
Board be in a position to give a ruling? If a taxpayer is 
contemplating some particular transaction and wants to 
know the tax implications, can he go to the board and 
obtain a ruling beforehand? 


Mr. Ainslie: No, this board will deal only with appeals 
from assessments made by the minister. In other words, 
the procedure will remain the same. The jurisdiction of 
the board is limited. There will have to be an assessment, 
and after the assessment an objection, and then the min- 
ister will have to refuse to accede to the objection, and 
then in that case the taxpayer will appeal to the board, 
but the board will have no jurisdiction to entertain ques- 
tions of law or to give a ruling at the wish of a taxpayer. 


Senator Beaubien: I think that that is terribly impor- 
tant. Many people go to the Department for a ruling, and 
when they get it they are told that it is not binding. 


Senator Connolly (Ottawa West): Many people can go 
to the Department and not get a ruling. 


Senator Beaubien: Yes, they will either not give you a 
ruling or give you a ruling that is not binding. 


Senator Benidickson: It is only recently that you have 
been able to obtain a ruling from the department. 


Senator Beaubien: This board seems to me to be the 
place to which you should be able to go. 


Senator Connolly (Ottawa West): With all due respect 
to Senator Beaubien’s views, Mr. Chairman—and I can 
understand why he puts them forward—if we try to 
change the character of the Board to the extent of giving 
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it power to give rulings before the fact, it would, I think, 
create a very cumbersome situation. I would prefer to see 
something in the Income Tax Act to cover Senator 
Beaubien’s point. What he is talking about is something 
that may seriously affect business decisions. 


The Acting Chairman: As I understand it, formal rul- 
ings are now made on request to the department, but I 
understand that they are all of dubious legal significance. 


Senator Beaubien: They tell you that. I know of many 
cases where people have asked for their opinion, and 
where they have been told: “We think, but...” 


Senator Kinley: Mr. Chairman, we know some of these 
things, but we want to get them on the record. I should 
like to ask Mr. Ainslie if it is possible to take an appeal 
against the discretion of the minister on class or kind. 


Mr. Ainslie: No, sir, because the jurisdiction of this 
board is limited to appeals under the Income Tax Act. 
The discretion as to class or kind is a discretion exercised 
under the Customs Act. 


Senator Kinley: By the minister. 


Mr. Ainslie: Yes, sir, but there is no jurisdiction in this 
board to deal with customs matters; they go to the Tariff 
Board. I am sorry, but I am not familiar with the exact 
scope of the jurisdiction of the Tariff Board. 


Senator Flynn: Perhaps there would be an appeal from 
the Tariff Board to the federal court. 


Mr. Ainslie: Yes, there is. 


Senator Kinley: My interest is that industries are given 
huge amounts in subsidiaries and a man who needs a 
machine to build up a viable plant seems to be in trouble 
getting it. The discrimination is not good. 


Senator Connolly (Ottawa West): I think as a matter of 
practice though that within the customs department a 
ruling before the fact on class or kind before an importa- 
tion is a relatively easy ruling to obtain. They will tell 
you very quickly before you import. 


Senator Kinley: Well, I have had experience; I know 
you have to fight to get what you want. 


Senator Connolly (Ottawa West): That is undoubtedly 
true in every case. 


The Acting Chairman: Mr. Ainslie, probably the com- 
mittee is more familiar with the appeal procedures under 


the Income Tax Act than those under the Canada Pen- 


sion Plan Act and the Estate Tax Act. It might be useful 


if you would refer to the provisions as to how appeals 
are carried under those two acts. 


Senator Cook: Clause 9. (1) provides: 


Where an appeal is made to the Board under any 
Act, the appeal shall be made in writing but no 
special form of petition or pleadings shall be 
required by the Board, unless the Act under which 
the appeal is made expressly otherwise provides. 
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What is the effect of that? I would have thought that 
dispensing with pleadings would make the matter 
extremely difficult. 


Mr. Ainslie: The reason for that provision is twofold. 
Our experience has been that if the taxpayer has 
retained a solicitor prior to the filing of the notice of 
objection, the notice usually clearly sets forth the matters 
in dispute. It is then a waste of paper to require the 
solicitor or taxpayer to rewrite it. 


Our experience has also been that if a taxpayer does 
not retain a solicitor for the preparation of the objection 
he normally does not do so for the preparation of the 
notice of appeal. Therefore, before the present board 
there are some notices of appeal that quite frankly really 
do not disclose the issues. The board is faced with the 
problem of whether it should act as a court and strike 
these documents out on the grounds that they have not 
complied with the rules of adequate pleading, which 
would defeat the whole purpose of the board and prevent 
it from being a tribunal of easy access. 

Therefore we felt that on balance it would be prefera- 
ble; there is a risk, but it would be preferable to allow 
the board to hear an appeal even though the notice of 
appeal or the document instituting the appeal is not one 
which would normally be expected from a solicitor. 


Senator Connolly (Ottawa West): That has been the 
law for a long time. 


Mr. Ainslie: That is correct, sir. The other point is that 
in our view no harm can come from this procedure. 
There is the appeal to the court so that in the long run it 
would encourage or facilitate individuals appealing to the 
board without the necessity of retaining a solicitor. 


Senator Connolly (Ottawa West): 


second reason? 


What was your 


Mr. Ainslie: The first one was just to dispense with the 
necessity of lawyers’ offices having to retype the notice of 
objection. In 90 per cent of the cases the notice of appeal 
to the board is identical to the allegations of fact and the 
reasons contained in the notice of objection. There was a 
tremendous amount of paperwork involved. 


Senator Benidickson: When Senator Connolly very 
ably outlined the procedures under the bill on second 
reading he intimated that it was the original intention 
with respect to the existing board that its procedures 
would be similarly very simple but that over the years 
formalities have developed. This, of course, makes it very 
plain that it is not the desire to have these procedures 
other than simple and inexpensive. Senator Connolly said 
that even an objection by letter would be adequate to put 
things in motion. 


Mr. Ainslie: Yes, sir. 


Senator Cook: That is my point; I am not raising any 
objection. An appeal is commenced in writing but it 
might emerge as an entirely different issue. If there are 
no pleadings the case may open and become an entirely 
different issue than was originated. 
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Mr. Ainslie: That is the risk that the Minister of 
National Revenue will run. However, in our view on 
balance the risk is very nominal because if the issue 
should turn out to be something entirely different... 


Senator Cook: And of importance. 


Mr. Ainslie: Then the taxpayer by failing to disclose 
adequately in his document the issue is inviting an 
appeal to the court. Therefore in the long run it would 
not be to the taxpayer’s benefit to cloak or disguise the 
real matter in dispute. 

The other point is that as a matter of practice I find 
that in most cases the department is well aware of the 
issue, because after the assessment has been filed the 
taxpayer is obliged to file a notice of objection with the 
minister and generally there is correspondence or inter- 
views. Therefore in the majority of cases the real issue of 
fact or law between the parties is known before the case 
commences. 


Senator Cook: The only one who would suffer hardship 
would be the poor old judge. 


Senator Benidickson: The questions put by Senator 
Lang were very important and should be dealt with 
before we are diverted. 


Mr. Ainslie: In regard to appeals under the Estate Tax 
Act, section 23 of the act provides that a person who has 
filed an objection to an assessment may appeal to the 
board. It also provides that the provisions fo the Income 
Tax Act regulating all matters in connection with an 
appeal under the Income Tax Act are to apply mutatis 
mutandis to the appeal under the Estate Tax Act. So that 
the procedure under the Estate Tax Act is the same as 
that under the Income Tax Act. 

In regard to the Canada Pension Plan Act, section 37 
gives a limited jurisdiction to the board to entertain an 
appeal in regard to the quantum of self-employed earn- 
ings. In other words, the Government wish to be in a 
position whereby income for the purposes of the Canada 
Pension Plan Act would be the same as that for the 
purposes of the Income Tax Act. It was felt that it would 
be undesirable to have one tribunal saying the income is 
X dollars and another arriving at a different amount. 

For that reason section 37 of the Canada Pension Plan 
Act provides that: 

Subject to this Part and except as otherwise pro- 
vided by regulation, the provisions of Divisions F, I 
and J of Part I of the Income Tax Act with respect 
to assessments, 


I will leave something out, 
... objections to assessments and appeals, ... apply 
mutatis mutandis in relation to any amount paid or 
payable as or on account of a contribution for a 
year in respect of self-employed earnings... 


Have I answered the question satisfactorily, Mr. Chair- 
man? 


The Acting Chairman: Mr. Ainslie, I have an idea that 
there is an itinerant tribunal under the Canada Pension 
Plan Act consisting of three judges. I am not sure what 
appeals they hear. 


Mr. Ainslie: The Canada Pension Appeal Board is 
established under the Canada Pension Plan Act. The 
jurisdiction of that board, I believe, is limited to the 
determination of the question of status as employee or 
self-employed. It also relates to the question of the 
amount of benefits payable under the act. However, that 
board does not have jurisdiction in regard to the narrow 
issue of determining the amount of income of a self- 
employed person. 


The Acting Chairman: Are there any questions on this 
area? 


Senator Connolly (Ottawa West): I think Senator Beni- 
dickson had another question. 


Senator Benidickson: That was on another matter. Mr. 
Ainslie, I have not got Hansard in front of me, but my 
recollection of the very able speech Senator Connolly 
made on second reading is that he indicated that under 
the terms of this bill certain members of the existing Tax 
Appeal Board, notwithstanding that they have not filled 
their ten-year tenure, will be compulsorily retired. He 
also told us that they would have the right to render 
judgments. Notwithstanding their retirement, they will 
have the right to render judgments that have not been 
rendered. However, he indicated that there was a back- 
log. I think he only gave us the backlog for the board as 
a whole, for retiring and non-retiring members of the 
Tax Appeal Board. With respect to those that are retiring 
when this bill passes, have you any indication how many 
of them will likely render judgments following hearings 
that they undertook before retirement? I believe they 
retire on full pay. 


Mr. Ainslie: The provisions are to be found in clause 
18. You will see that subsection (3) provides: 


Each member of the Tax Appeal Board who is seven- 
ty years of age or older on the coming into force of 
this Act shall thereupon cease to hold office. 


I think that is the provision you are referring to. I 
believe the other provision you are referring to is subsec- 
tion (3) of clause 21, which provides: 


Each member of the Tax Appeal Board...may 
within six months after the coming into force of this 
Act and notwithstanding that he is not a member of 
the Tax Review Board, give decisions in respect of 
appeals heard by him prior to the coming into force 
of this Act. 


I am unable to say just what would be the number of 
appeals the members of the board would be unable to 
give decisions on in six months. I have no information on 
that. I would assume, though, that the board could deal 
with the majority of the appeals. Again I must say that I 
have no information; I have not discussed this matter 
with the members of the board 
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Senator Carter: What happens to the cases that are left 
over? Do they have to start right from scratch again? 


_ Mr. Ainslie: They would not have to start from scratch. 
The concluding provisions of subsection (3) of clause 21 
provides: 

...and where no decision is given within such six 
month period in respect of an appeal heard by any 
such member, the appeal shall be reheard. 


Therefore, there would be a necessity for a re-hearing. 


Senator Benidickson: You start right from the begin- 
ning then? 


Mr. Ainslie: I would say that provision is sufficiently 
broad so that certainly you would not have to start from 
the beginning, in the sense that you would not have to 
file a new pleading. Similarly, the word “rehearing” 
would be broad enough, in my view, that if the parties 
consented thereto it could be argued on the basis of the 
transcript or of the evidence that had been taken before 
the previous member. 


Senator Benidickson: We just rely on hope that those 
who are retired, and are on full pay, will during this six 
months period render judgments if their health permits. 


Senator Connolly (Ottawa West): It might help the 
committee if I said this. I think I got this document from 
the Tax Appeal Board Registrar. I did not put it on the 
record in Hansard because I did not think it was appro- 
priate to show how many cases a member of the board 
had under advisement. It shows the number and the 
names of the cases, I think, which each of them has 
under advisement at this time. It is not a big list in any 
case. I think this is just a ballpark guess, but I would say 
that perhaps then or fifteen at the outside would proba- 
bly cover it. Many of these are perhaps not complicated 
cases, I would think; the decisions just had not been 
rendered up to the date I got the material. I can supply 
that to the committee; I can go and get it if it is neces- 
sary, or if individual senators would like to see it I would 
be glad to produce it. I did not think it was the kind of 
thing I should have put in Hansard. 


Senator Cook: Very often a decision of the Tax Appeal 
Board is held up pending a current appeal to the Exche- 
quer Court. There have been cases where they have 
waited because a similar case was under appeal to the 
Exchequer Court, after which decision they have ren- 
dered their own decision. 


Senator Aird: I am not sure whether I missed the point 
made by Mr. Ainslie. I should like to refer him to clause 
9(1), the last phrase of which says: 

...unless the Act under which the appeal is made 
expressly otherwise provides. 


Inasmuch as this bill seems to be directed to the Income 
Tax Act, the Canada Pension Plan and the Estate Tax 
Act, do you have any knowledge whether or not there is 
an express direction at this time as to the method of 
filing those appeals? In the event you do not have that 
knowledge, what is the intention, as it relates to each of 


these acts, of the respective departments? It seems to me 
this could very well, if it were so decided by the respec- 
tive departments, take out this discretion, which seems to 
be the fundamental purpose of this bill. 


The Acting Chairman: A good point. 


Mr. Ainslie: I do not think it could depend on the 
discretion of the department. It would have to be an 
express provision in an act of Parliament, requiring 
either a particular form of pleading or that the appeal be 
instituted in a particular manner. 


Senator Aird: That is my first question. Are those in 
being now? 


Mr. Ainslie: Certainly they are not in being. There are 
provisions in relation to the manner in which the appeal 
is to be instituted. 


Senator Aird: In each of these three acts? 


Mr. Ainslie: Yes. I think it is fair to say it is primarily 
in the Income Tax Act, and the other acts incorporate the 
provisions mutatis mutandis. 


The Acting Chairman: If I may interject, I think your 
point, Senator Aird, is that by amending the Income Tax 
Act one could defeat the purpose of the simplified form 
of proceedings established by this clause. 


Senator Aird: That is correct. 


Mr. Ainslie: I wonder if I could refer the members of 
the committee to, for instance, section 89 of the Income 
Tax Act which provides: 

An appeal to the Board shall be instituted by filing 
with the Registrar of the Tax Appeal Board or by 
sending by registered mail addressed to him at 
Ottawa three copies of a notice of appeal in such 
form as may be determined by the rules. 


There you have a provision whereby there is an order to 
institute the appeal; you certainly have certain conditions 
precedent that have to be met, such as sending it by 
registered mail and things of that nature. Have I satisfac- 
torily answered the question? 


The Acting Chairman: Yes. 


Senator Aird: You have answered my question in part, 
but the real purpose of this act is to simplify procedures. 
What I am concerned about is that some amendments to 
the Income Tax Act, the Canada Pension Plan Act or the 
Estate Tax Act might in effect from a practical point of 
view obviate the purpose of this act, if in fact they do 
otherwise provide. 


Mr. Ainslie: Mr. Chairman, my answer to that is, of 
course, that would be the case if in fact Parliament at a 
subsequent date was to enact legislation under either the 
Income Tax Act or the Estate Tax Act. If Parliament was 
to specify, provided that notice of appeal must contain 
certain provisions, the way this is drafted those provi- 
sions would override the provisions of this bill. 
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The Acting Chairman: Or by order in council, I would 
gather, from that section you read in the Income Tax 
Act, which makes the proceedings as may be set out by 
regulation. I presume under that proviso, orders in coun- 
cil could make the proceedings very complicated without 
any necessity for amending the act itself. 


Mr. Ainslie: The answer to that, Mr. Chairman, could 
be found in the new division G) which is to be brought 
into force by virtue of the provisions to be found on page 
11. You will find there that it provides how the appeal is 
to be made. 


Senaior Cook: Parliament may change its mind. 


Senator Aird: We would agree that Parliament could 
change its mind. My first question is, has Parliament 
changed its mind before this act comes into effect? I am 
getting a partial answer as it relates to the Income Tax 
Act, but I have not, as far as I know, gotten an answer as 
to how it might apply to the Estate Tax Act or the 
Canada Pension Plan Act. 


Mr. Ainslie: The answer is the same. Under both acts 
the scheme of both the Estate Tax Act and the Canada 
Pension Plan Act is that the appeal is governed by the 
provisions in the Income Tax Act. The answer I have 
given in regard to the Income Tax Act appeals... 


Senator Aird: Is applicable across the board? 


Mr. Ainslie: If I can direct your attention to section 23 
of the Estate Tax Act: the provisions of the Income Tax 
Act relating all matters in connection with an appeal 
under section 59 of the Income Tax Act shall mutatis 
mutandis apply, so that the provisions of the Income Tax 
Act or the governing provisions will find a similar legis- 
lative intent in section 37 of the Canada Pension Plan 
Act. 


The Acting Chairman: I think we are still concerned 
and that it is outstanding. 


Senator Flynn: We will have to watch for any amend- 
ment which may be brought eventually. 


Senator Cook: In one respect subsection (1) differs from 
subsection (2) because the latter says, “notwithstanding 
the provisions of the act”. This has a_ different 
philosophy. 


The Acting Chairman: They could potentially have a 
different philosophy. 


Mr. Ainslie: I wonder if I might bring the attention of 
the committee to subclause (1), clause 11: 
Subject to the approval of the Governor in Council, 


the Board may make rules not inconsistent with this 
PA CUnar 


I merely wish to bring to your attention that the board 
under its own rules could not override the provisions of 
section 9(1) of the act. 


Senator Connolly: Did the former law explicitly say 
that? I think it is always implicit that a regulation should 


be within the four corners of an act. Because you are 
enacting new legislation here I think you probably should 
put everything in it that you can. I wonder whether the 
Income Tax Act had that specific provision in it with 
respect to the Tax Appeal Board. 


Mr. Ainslie: The provisions are to be found in subsec- 
tion (1) of section 87 of the Income Tax Act which 
provides: 


The Board may, subject to the approval of the Gov- 
ernor in Council, make rules not inconsistent with 
this Act governing the carrying on of the business of 
the Board and practice and procedure in connection 
with appeals. 


Senator Connoily: Thank you very much. You are just 
carrying that forward. 


Mr. Ainslie: That is true. 
The Chairman: Are there any other questions? 


Senator Flynn: Mr. Chairman, I would like to come to 
section 18. I understand that the present members who 
are now over 70 would retire when this act becomes 
effective and would continue until the end of their term 
and receive the same salaries as they are receiving pres- 
ently, and then they will be pensioned under the Public 
Service system. I understand that three out of five mem- 
bers will be retired because they are presently over 70. 
That leaves two members, who by the application of 
subsection (4) of section 18 will become members of the 
Appeal Board, but only for the remainder of the term for 
which they had been appointed or if they reach 70, 
whichever comes first. These two will be in a rather 
awkward position compared to those appointed for life. 
There will be three appointments for life and two will 
remain there for I don’t know how many years. It seems 
to me that under those circumstances the least that can 
be done would be to give them the opportunity to retire 
now and get the same salary as the three who are forced 
to retire because they have reached the age of 70. 


I am not suggesting that the Government should 
appoint them for life or until they reach 70, but it would 
appear to be fair to either appoint them as are the others 
or give them the opportunity to retire with full salary. I 
feel they will be in an awkward position in comparison 
with the new appointees. 


Senator Benidickson: With due respect, Mr. Chairman, 
I do not quite agree with that. I do not know what the 
terms are from the point of view of years remaining in 
each of these cases, but I would just as soon get their 
services even if we have to pay the same remuneration 
as we are now paying to them until they do reach age 70. 
In addition, it seems to me that since they have a few 
years to go their experience would be of some value to 
the new members of the board. 


Senator Flynn: I agree with that, but the point is that 
they could be appointed to the Tax Appeal Board the 
same as the three others who will be appointed under the 
act until they reach 70. The problem arises if they do not 
reach 70 before the end of their term of 10 years. Sup- 
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pose they had been appointed seven years ago. They are 
going to be there for only three years with members 
appointed until they reach 70. I do not see why the 
Government does not appoint them if they are qualified. 
Of course, the way to do it would be to strike out 
subparagraph (b) of clause 18(4). 


Mr. Ainslie: I wonder if I might interject for a moment 
to say that my information in regard to the two members 
is that their terms will expire in November 1972 and in 
March 1972. That is my understanding. 


Senator Flynn: If they have only two years to go, it is 
not too interesting. 


Senator Beaubien: What age will they have at that 
time? 


Senator Flynn: I know that one is 63 and the other is 
only 46. If they are qualified, I do not see why the 
Government does not appoint them to the Board. 


The Acting Chairman: We do not know they ages, so it 
is hard to judge that. 


Senator Flynn: I know they are 63 and 46 respectively. 


The Acting Chairman: This seems not unlike our own 
situation in the Senate, where the age was amended. I 
notice that my new colleagues do not seem to suffer any 
disability. 


Senator Flynn: This is not a problem for the witness 
but is really a problem for the Minister of Justice. I was 
wondering whether the Minister of Justice would not 
agree to appoint the two who are not yet 70, appoint 
them under subclause (4) until they reach the age of 70 
years. 


The Acting Chairman: Would it please you, Senator 
Flynn, if I gave an undertaking to speak to the Minister 
of Justice on that specific point? 


Senator Flynn: Yes. 


Senator Cook: What would have happened if this act 
had not come into force? 


Senator Flynn: They would have retired in two years. 


Senator Cook: But they would possibly have been 
re-appointed. 


Senator Flynn: They would be with other members 
who are re-appointed for a term, not only until they 
reach 70. There is a mixture of lame ducks. It may not be 
entirely unfair but it puts them in a rather curious 
position with respect to the other members, the new 
members who would be appointed. So it could be done, 
Mr. Chairman, by deleting subparagraph (b) of subclause 
(4). 


Senator Connolly (Ottawa West): Under the act as it 
how reads, I would think that if the minister, or the 
powers that be, so decide, both of these people whose 
terms expire in 1972 could be appointed under the terms 
of this bill and retired at 70. 


Senator Flynn: They could be re-appointed at the end 
of 1972. 


Senator Connolly (Ottawa West): Yes. They could be 
re-appointed at any time. 


Senator Flynn: I do not know. If you read subclause 
(4). 


Senator Connolly (Ottawa West): Perhaps they have to 
run out their term. 


Senator Flynn: I think it would be for the minister to 
re-appoint them now. The way the act reads, you may 
wonder whether the Minister can appoint them again, 
becuase it says that their term will expire‘—‘that he will 
cease to be a member on the day on which the term for 
which he was last appointed to the Tax Appeal Board 
would, but for this act, have expired.’ They are already 
condemned. 


Mr. Hopkins: Not forever, I would say. 
Senator Flynn: Maybe not, but it sounds like that. 


The Acting Chairman: I would be glad to express the 
concern of the committee on that point. 


Senator Beaubien: Suppose the minister was trying to 
get rid of them. 


Senator Flynn: That is what I was trying to find out. 


Senator Cook: Does the witness know if there is any 
expectation that this bill will lead to an increased volume 
of work for the Board, more appeals? 


Mr. Ainslie: It is very difficult to forecast. One of the 
purposes of putting in this provision in regard to cost 
was to try to make the Board more accessible. I think the 
problem is one which is up to the taxpayer’s advisers. 
The trend of the statistics is that there is more litigation 
under the Income Tax Act, and it fluctuates from year to 
year at present as to whether the appeal is originally 
brought into the Board or originally brought into the 
court. This is something which is entirely in the discus- 
sion of the taxpayer and his advisers, so it is very 
difficult for me to make any forecast as to what the 
volume of the work would be. 


The Acting Chairman: With the new income tax we 
may be expecting next year, I would think that the 
volume would be much greater. 


Senator Benidickson: I have not read the details of the 
bill and I have forgotten what we were told with respect 
to the pension provisions for the members of the Tax 
Review Board, in comparison with the pension arrange- 
ments now existing with respect to the Tax Appeal 
Board and particularly as to whether both the contribu- 
tions on the part of members of the Board, whether one 
is contributory and the other is non-contributory. 


Mr. Ainslie: If I may answer that, Mr. Chairman, the 
present provisions that apply to the existing members 
will be found in section 96(1) of the Income Tax Act. It 
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deals with members of the Board who were contributing 

to the Civil Service Superannuation Act prior to their 

appointment. It provides: 
Notwithstanding any other statutory law, where a 
person who is appointed a member was immediately 
prior to his appointment a contributor under the 
Civil Service Superannuation Act, he continues while 
he is a member to be a contributor under the said 
Superannuation Act. 


Subsection (4) provides that the Civil Service Superan- 
nuation Act is applicable to a member to whom subsec- 
tion (1) does not apply as though the Board were listed in 
Schedule A to the act. 

So the existing members are entitled to their pension 
pursuant to this provision, whereas under the new act 
the members will them become entitled to a pension... 


Senator Flynn: Under the Judges Act. 


Mr. Ainslie: Under the Judges Act, and that is to be 
found... 


Senator Flynn: Section 6, paragraphs 2 and 3. 


Senator Connolly (Ottawa West): I think it is section 53 
of the Judges Act that sets out the details. 


Senator Benidickson: Do the judges contribute to the 
pension? 


Mr. Ainslie: No. The judges have a non-contributory 
scheme. 


Senator Carter: What about the two lame ducks that 
Senator Flynn was talking about? Do they qualify for a 
pension when their term is up? 


Mr. Ainslie: Yes, under the existing act. 
Senator Flynn: Yes, but not under the Judges Act. 
Mr. Ainslie: No, no. 


Senator Carter: They are contributing to the Civil 
Service Pension Fund. 


Senator Flynn: They will contribute for the remainder 
of their term, too. 


Mr. Ainslie: And, Mr. Chairman, can I say that they 
will not lose any of the rights that they have under the 
Civil Service Superannuation Act. 


Senator Carter: Unless they came from the Civil Ser- 
vice, they will have only ten years’ contribution and their 
pension will be based only on that ten years. 


Mr. Ainslie: That is correct. 


Senator Benidickson: That was the contract under 
which they took the job on the Board. 


Senator Flynn: Yes. I am not criticizing that, I am just 
thinking of the position now. 


The Acting Chairman: If there are no further ques- 
tions, I wonder if I might have a motion to report the 
bill gor 


It is proposed by Senator Connolly (Ottawa West) and 
seconded by Senator Beaubien, that we report the bill 
without amendment. 

Mr. Ainslie, I wish to thank you very much, on behalf 
of the committee, for a most able and competent presen- 
tation of the information this morning. It has been most 
useful to us. 


Senator Kinley: I think it is the best explanation we 
have had yet of a bill. 


Senator Connolly (Ottawa West): Mr. Chairman, I hope 
that Senator Kinley’s remarks will go on the record. 


The Acting Chairman: That concludes the discussion 
on this bill. 

Honourable senators, in respect of Bill C-175, we have 
with us the Honourable H. A. Olson, Minister of Agricul- 
ture, and Mr. C. R. Phillips, Director General, Production 
and Marketing Branch, Department of Agriculture. 


Mr. Olson will give to us the general background of 
this piece of legislation and an explanation of it. In doing 
that, Mr. Minister, I hope you will comment on the new 
policies that might be embodied in Bill C-175. I might 
caution you, too, that members of this Standing Senate 
Committee on Banking, Trade and Commerce are not 
necessarily agricultural experts. I, for one, am not, and 
there are several others in the same position. We do, of 
course, have one or two outstanding experts on the com- 
mittee with us here this morning, including Senator 
McNamara, Senator Hays and Senator Argue. 

At the moment, Mr. Minister, we would appreciate it if 
you would make a brief reference to the general back- 
ground behind the preceding legislation and comment on 
the philosophy behind it and how it is carried forward 
into this bill. 


The Honourable Horace Andrew Olson, Minister of 
Agriculture: Thank you very much, Mr. Chairman. 
Honourable senators, I have a few points that I should 
like to raise with you this morning respecting Bill C-175, 
but I will not go into much detail, because this bill has 
been in the House of Commons since’ March of 1970. 


Senator Connolly (Ottawa West): They are pretty slow 
over there, Mr. Minister 


Hon. Mr. Olson: I prefer not to comment on that, Mr. 
Chairman. 


senator Connolly (Oitawa West): At least by compari- 
son with the Senate. 


Hon. Mr. Olson: There has been a great of discussion 
with all sectors of the industry respecting the changes in 
the Canada Grain Act. 

Bill C-175 provides, as did its predecessor, Bill C-196 of 
the last session, what many people in the industry regard 
as the Magna Carta for the grain producers, particularly 
in that area administered by the Canadian Wheat Board. 
It is designed to provide grade standards for Canadian 
grain. It regulates the handling and storing of grain 
through the elevator system. It provides protection for 
the owners of grain stored in Canadian elevators. It 
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provides for the allocation of available railway cars 
among shipping points. It provides authority for the Gov- 
ernor in Council to direct the railway to provide railway 
cars for the delivery of grain. 


As I said, Mr. Chairman, this bill was prepared after a 
great deal of consultation with all sectors of the industry 
involved in both the production side and the marketing 
of grain. The Department of Justice obtained for assist- 
ance in drafting this bill one of the most qualified 
lawyers in Canada in the area of grain marketing. 


Mr. Chairman, this bill updates the Canada Grain Act 
which was passed in.1930, and, while there have been 
some amendments to that bill since 1930, there has not, 
until this proposal, been a major revision of the act since 
that time. 


The significant changes in the bill are that it sets out 
the grade standards as a schedule to the act and makes 
that amendable by Order in Council. The current act has 
the grade standards in the act itself and they are, there- 
fore, statutory and require an act of Parliament for their 
amendment. The purpose of this change, as I have said, is 
to provide machinery for much more rapid response to 
the needs of the market and of our customers. So the 
Canadian Wheat Board and the other grain merchandis- 
ers, knowing the requirements of their customers and the 
need for these changes from time to time, can make 
adjustments in the grades to satisfy those customer 
demands. 

The bill also provides for the use of newer, more 
modern quality factors such as protein—and any other 
quality factors, if they become important to our custom- 
ers—in the establishment of these grain standards. 


The bill also provides the authority of the Board of 
Grain Commissioners, which, by the way, will be called 
the Canada Grain Commission under the new act. More- 
over, that authority is broadened under this bill to give 
the Commission the authority to exercise a measure of 
control as the situation warrants over the entire grain 
elevator system, including facilities such as feed mills 
and elevators associated with the processing industry. 
The current act does not give this authority respecting 
feed mills and elevators associated with processing. 

Bill C-175 also provides the legislative base for the 
block system and complete control over railway cars and 
grain movement; and it provides the flexibility to place 
under the authority of one minister, or one agency, the 
matter of the allocation of available railway cars among 
shipping points and among elevators. 

I should like to emphasize here that this bill provides 
the legislative authority and base for this allocation of 
cars, but I should point out that it does not necessarily, 
and probably would not in most instances, be delegated 
to the new Canada Grain Commission but probably in 
many cases to the Canadian Wheat Board. 

There has been a significant updating of the provisions 
to protect the interests of producers and elevator opera- 
tors. There is provision for appeal of grades; provision for 
- appeal against refusal by the Commission to issue eleva- 
tor licences; for investigations, for public hearings and 
for appeals to the Exchequer Court. 


That, Mr. Chairman, is a very brief resume of the 
major changes and the amendments in the authority that 
we seek from parliament with the passage of this bill. 


The Acting Chairman: Thank you very much, Mr. 
Minister. 


Hon. Mr. Olson: If I may, Mr. Chairman, I will have 
distributed some mimeographed sheets comprising a sum- 
mary of the information related to grain handling in 
Canada. The members of the committee might find this 
information useful. 


Senator Carter: Is it the intention that this should be 
appended to the record of our proceedings? 


The Acting Chairman: Well, I am looking at it for the 
first time now, but if the committee deems it worthwhile, 
we could certainly do so. The heading is “The Canadian 
Government Supervision of the Handling and Movement 
of Western Grain.” 


Hon, Mr. Olson: It is really some background informa- 
tion concerning that subject, and it could be added as an 
appendix if you so desire. 


The Acting Chairman: This is probably for the benefit 
of senators such as Senator Connolly (Ottawa West) and 
myself. 


Senator Benidickson: I would like to see it appended. 
(see attached Appendix to these proceedings). We had 
some very able speeches on second reading of the bill. 
Now, I do not know anything about grain marketing, but 
as a listener we heard quite a bit about what the various 
committees were doing, what our export prospects were 
and things of that kind. But in large part the speeches 
were, with respect, I thought directed in a broad way to 
the history of the grain business rather than being par- 
ticularly directed to this bill. I think that to have on 
record somewhere a little historical information about the 
past, in this form, and about the Canadian Government 
supervision of handling and movement of western grain 
would be very useful. 


The Acting Chairman: Is it the wish of the committee 
that it should be so appended? 


Senator Carter: I so move. 
Senator Aird: I second that. 
Hon. Senators: Agreed. 


The Acting Chairman: I agree with you, Senator Beni- 
dickson, particularly for people such as myself who come 
to this subject with such little knowledge of the historical 
development of the grain situation. 


Senator Argue: This is not the historical development; 
this is just the situation as of this moment. 


The Acting Chairman: That is true, but what I wanted 
to direct to the attention of this committee is this, that I 
think it would be of use if the compulsive sections, the 
operative compulsive sections on, say, grain producers 
and elevator operators in this act which must be the 
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backbone of the rest of the legislation—if our attention 
could be directed to those two areas. I know, for exam- 
ple, from the summary in front of me that a Delivery 
Permit Book is issued to each grain producer and that all 
country elevators in western Canada are required to be 
licenced by the Board of Grain Commissioners. I imagine 
that those two points are the nub of the act as they 
undoubtedly were of its predecessor act. 


Hon. Mr. Olson: Yes, Mr. Chairman. With respect to 
the Delivery Permit Book mentioned in the first para- 
graph, this, of course, is a permit book that is issued to 
each producer and it is really administered by the 
Canadian Wheat Board, but the legislative authority for 
that permit system is not contained in this bill. There are 
no amendments dealing with that, with the one exception 
and that is to give effect to a fair distribution of access 
to the space in the elevator system provided under that 
section that deals with the allocation of railway boxcars. 


I should mention that from time to time throughout the 
last few years there has been a committee set up within 
the industry, and, indeed, headed up by the Canadian 
Wheat Board to do this kind of thing. It has been called a 
“Transport Co-ordinator” in some cases, or a “Transport 
Committee” and it has operated rather effectively in my 
view. But it has really been, and here I am sure Senator 
McNamara will agree, an agreement to agree on these 
things without the statutory authority to allocate these 
boxcars in a tight situation. So, it has now been put in 
here because we would like the block system, and I could 
explain that if you like, to work effectively. We think we 
should have some base of authority in a statute to make 
that effective, although it has been working, in my opin- 
ion, reasonably well over these past few months on the 
basis of agreement to agree on it. 


So far as the country elevators are concerned, it is not 
only the country elevators that have to be licenced. That 
is not new. That was in the previous Canada Grain Act. 
It includes what we describe as primary elevators, trans- 
fer elevators and terminal elevators and so on, and gen- 
erally the provisions in the licencing section are that 
these elevators shall meet certain standards structurally 
and so on, so that they can in effect look after the grain 
properly while it is the elevators, and furthermore so 
that the Board of Grain Commissioners can in fact carry 
out the inspection requirements they need to do from 
time to time. This will involve such things as taking 
samples, making weigh-overs and doing audits of various 
kinds in those areas. 


Senator Connolly (Ottawa West): Mr. Chairman, if I 
may interrupt the Minister for a moment. Here again I 
am like the other lawyers on the committee in that I 
know practically nothing about the grain trade except 
what I hear here. From time to time we read in the 
papers about deliveries of Canadian grain to foreign pur- 
chasers, and that the grain is defective in one way or 
another; sometimes it has foreign substances mixed in 
with it and sometimes it has deteriorated. This, I think, 
causes the general public to be quite concerned about the 
downgrading of the Canadian image in respect of high 
quality produce, and particularly high quality grain 
produce. Would the Minister care to say something about 


this general proposition? I take it that under the provi- 
sions of this bill it is within the ambit of the bill for 
comment on this point. 


Hon. Mr. Olson: Yes, Mr. Chairman. The Board of 
Grain ‘Commissioners have set what they call an “Export 
Standard Quality” in this respect. In other words, all the 
grain going into export position must be cleaned or must 
be processed in any other way required to bring it up to 
that export standard. I may add that in my view it isa 
very high standard, probably a higher standard than that 
adhered to by any other country in the world. The prob- 
lem we have had from time to time—and I am happy to 
say that we have not had very many—arises from situa- 
tions where we have had, for example, some foreign 
substance in the grain. In one instance we had a claim 
for some glass in one or two of the holds of the ship. I 
cannot explain how it got there because I do not know. I 
rather suspect it would not have been in the grain all the 
way from the farmer to the export position; I think it 
must have got in somewhere else along the line. But this 
was, in my view, either an act of deliberate damage or 
an accident. In any event, all this grain is cleaned as it 
goes into the terminals that load for export, and it is not 
possible for anything like that, in my view, to remain in 
the grain while it is being cleaned. 


Latterly, we have had a problem regarding some insect 
infestation, and there was a lot of discussion about the 
so-called rusty beetle in some grain in western Canada. 
That is not an Uncommon thing to see or to find after a 
number of months in any grain that has a high moisture 
content. The eggs of these particular insects are very 
common around the grain producing areas, and whenever 
the physical condition of that grain is such—and the 
climatic conditions, I may add—for them to multiply, 
then, of course, that happens. As I say, it is usually 
associated with keeping grain which has a higher than 
normal moisture content over a long period of time with- 
out having it aired out or moved from time to time. 


I would like to say this, however, that I checked with 
the Board of Grain Commissioners and with the Canadi- 
an Wheat Board and, in spite of some of the press stories 
that were circulating, we have received no claims from 
any of our foreign customers because of rusty beetles in 
grain. Indeed, I would be very surprised if they could get 
through the inspection and cleaning system at the termi- 
nal. That is why I was surprised. 

What we did have a claim for—and we have had more 
than one, not only this year but many times in the 
past—was for some other types of insects. I could give 
you the names of them—I think we could dig them | 
up—but they are commonly referred to as mites, but. 
even then there are several types. The eggs of this par- — 
ticular minute insect are also very commonly found in 
grain, and whenever you get that grain into climatic. 
conditions favourable for them to hatch and to multiply, 
this happens. Quite often when grain from Canada and 
other countries is being shipped to countries where the 
climatic conditions are suitable for an explosion in the 
population of these insects, that grain is fumigated. It is’ 


just done as a matter of standard practice, to try either 1 
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to clean out the eggs or to kill the fertility in those eggs 
so that they cannot multiply. Even that is not a very 
unusual thing. 


In my view, it was unfortunate that there was some 
evidence of quite a lot of grain—although it is still a 
very small percentage of the total—that had rusty beetles 
in it in Canada at the same time as we received some 
publicity for, I think, about three claims for grain that 
had these mites. It was not the same insect, but it hit the 
press at about the same time, and there was an associa- 
tion there that, in my view, was unfortunate. 


Senator Carter: Mr. Minister, are you saying that the 
steps you take to destroy the eggs of the rusty beetle are 
not effective in destroying these other eggs? 


Hon. Mr. Olson: I am not quite sure if exactly the same 
chemical compound is used for the mites and the rusty 
beetles. I know that it is a fairly simple process to get rid 
of either one of them. In some cases it is as simple as 
airing the grain out. In other cases I think they use 
malathion—which is harmless to humans if it is used 
properly—that does in fact kill all of the insects. I am not 
sure that we have a chemical that we use in Canada that 
is potent enough to kill the fertility of the eggs here. 


Senator Carter: I noticed you said you would have 
been surprised to receive claims with respect to these 
beetles, but you did have claims with respect to these 
other insects. 


Hon. Mr. Olson: Yes. 


Senator Carter: That is not unusual and you have had 
instances in previous years? 


Hon. Mr. Olson: That is right. 


Senator Carter: It led me to think that possibly if you 
take steps that would make it a surprise to have claims 
for rusty beetles, these steps, whatever they are, are not 
effective to destroy the other. 


Hon. Mr. Olson: I think that is true, because with a 
number of handlings—that is, the number of times this 
grain has to be elevated and actually exposed to the 
air—into the country elevator, out of the country eleva- 
tor, into the terminal, through the cleaning facilities, and 
then again onto the boat—I would be very surprised if 
any rusty beetles could survive that much handling and 
airing. But that is why I said I was surprised. It may be 
possible, but I was surprised that the rusty beetles could 
survive that much handling. 


Senator Argue: In an ordinary year when you might 
export 300 million bushels of wheat, against how many 
bushels might there be a claim? 


Hon. Mr. Olson: I am not sure. I think there is someone 
else in the room who has more expertise in that than I 
have. 


The Acting Chairman: Perhaps you could ask Senator 
McNamara to answer. 


Senator McNamara: I want to ask the Minister if he 
does not agree with me that the recent comments about 
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the rusty beetle and, to a great extent, the mite are 
closely related to the disasterous 1968 crop, of which. 

In all my experience, most of this trouble could be 
related to the particularly poor harvest we had that year, 
and I think there has been undue publicity given to it. 

A lot of these mites do not originate in Canada, but 
you find them in many vessels handling other grains and 
unless they are very carefully cleaned the mites will be 
left on the shelves, and so on. 

I do not consider in our country the rusty beetles and 
mites are a problem. They have to be watched, and the 
Department of Agriculture extensively checks for them, 
but I think this recent publicity was most unfortunate 
because it was a tempest in a tea pot and we should not 
have been talking about it with our customers overseas. 


Senator Hays: You should have dealt with it in the 
Mass Media Committee. 


Senator Connolly (Ottawa West): That brings up a 
point I wanted to raise, Mr. Minister. You are taking 
authority here to control the quality of the grain that is 
sold both domestically and on the export market. 

Hon. Mr. Olson: Yes. 


Senator Connolly (Ottawa West): But are you in the 


hands of the shipping companies and the individual 
ships, and have you any control there in respect of 
shipments abroad? 

Hon. Mr. Olson: Mr. Chairman, under the present 


Canada Grain Act we have grades that are set down by 
statute; and then under the regulations we have certain 
tolerances to set the quality to meet those grades. When 
a certificate for grain—which is really a grain ticket or a 
warehouse receipt—it is issued to anyone—that is what 
they get when they purchase a cargo or a lot of grain 
from us—that person or customer has the right to 
demand that the grain that he receives is up to the 
standards that we have spelled out in the act and in the 
regulations with respect to the tolerances. 

So I think it would be, if not impossible, very difficult 
for anyone to try to sell a grade of Canadian grain—that 
is a Canada grade standard—if he was not prepared to 
deliver grain that met that standard. 


Senator Connolly (Ottawa West): Yes, but it is the 
further step that I am concerned about. Assuming that 
the grain is of prime quality when it goes into a ship, 
have you any control over the conditions existing in that 
ship which might downgrade that grain? 


Hon. Mr. Olson: Yes, Mr. Chairman, we have, although 
it is not in this act. I will ask Mr. Phillips to explain ina 
little more detail what we do with respect to that. There 
is still another act, the Canada Shipping Act, that deals 
with the condition of the ships. 


Mr. Phillips: Mr. Chairman, the Canada Grain Act 
deals with the quality of grain per se, and as explained 
by Mr. Olson the Destructive Insect Pest Act provides for 
the checking of the ships that carry the grain for export, 
and no ship may be released for loading until it has been 
approved by the inspection staff under that act. 
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Reference was made to the matter of glass and so on 
earlier. That is not covered by the Destructive Insect Pest 
Act, and we had to provide for that under the Shipping 
Act, as I recall, and the same inspectors that check the 
ship for infestation are also checking for glass to see that 
there is not glass in the ship to start with before the 
grain is put into it. This is a procedure to protect the 
export of grain. 


Senator Carter: Do you exercise the same control over 
the railway cars? 


Mr. Phillips: The railway cars are covered under the 
Canada Grain Act. If at any time railway cars arrive at 
an elevator where there is an indication that the grain is 
infested then the Board of Railway Commissioners orders 
the fumigation of the railway cars. 


Senator Hays: Is it not true, Mr. Minister, that with the 
exception of the rusty beetle most insects are destroyed 
by frost. Most of this grain is grown in areas where there 
is widespread frost in the winter. I have 150,000 bushels 
of grain stored, and one bin has rusty beetle in it. This is 
caused by damp grain, as Senator McNamara pointed 
out. The minute the first frost gets in the rusty beetle 
burrows right down inside the grain. It eats the cenire 
out of the grain, which ends up as dust, which can be 
skimmed off. You can then put in these gas bombs and 
eliminate the rusty beetle. I do not know how it gets into 
the elevator, because they watch these things very 
closely. 


Hon. Mr. Olson: There is no doubt about that, and I 
want to concur in what. Senator McNamara said that 
almost all of the problems we had with the rusty beetle 
were associated with the 1968 harvest. One of the reasons 
why it became known was that during the past few 
months we have had very significantly increased orders 
for lower grade wheat, and they were calling all of this 
wheat forward from those shipping points that had grain 
that was stored since the 1968 crop. That is why there 
was an explosion of it. Even with all of that I am 
satisfied that the amount of grain that had any infesta- 
tion at all in it was probably less than three per cent. As 
a matter of fact I think we suspended less than ten 
country elevators as a result of finding these rusty bee- 
tles. The suspension is that they are not to discharge 
grain into any conveyance, particularly a railway car, 
until they have cleaned it up. 


Senator Hays: But is is really a very easy thing to 
handle. There is a rod with little holes in it that you 
shove down into the grain, and you drop the pellets 
containing the insecticide into it. I am sure that any 
farmer who has $10,000 worth of wheat in the bin 
watches this like a lawyer watches his bank account. He 
is not going to allow the bug to stay there very long. 


Senator Burchill: I am afraid I am an easterner and 
thus not very familiar with the grain trade. Is all grain 
sold on a delivered basis? Are you responsible for the 
transportation, and all that sort of thing? 


Hon. Mr. Olson: Almost all of the grain that is sold for 
export position I believe is sold in the terminal—that is, 
at tide-water, so that it is in export position. 


Senator Burchill: The ships then would not be your 
responsibility. 


Senator McNamara: Mr. Chairman and Mr. Minister, 
most of it is sold in store. Other sales are made f.0.b., 
even though they are made by a Canadian agent or an 
agent of the Canadian Wheat Board. Sometimes in the 
international trade it is sold c.if. destination. In any 
event, the ship has to be approved by the Department of 
Agriculture before the wheat is permitted to be loaded. 


Senator Burchill: That applies whichever way it is 
sold? 


Senator McNamara: Yes. 


Senator Burchill: I am not clear on the distinction 
between the functions of the Canadian Wheat Board and 
the Canadian Grain Commission. 


Hon. Mr. Olson: To state it very briefly, the Canadian 
Wheat Board is the sales agent for and on behalf of all 
the farmers. It also administers the quota system which 
ideally at least provides equal access to whatever volume 
of market there is to the producers. The Canadian Grain 
Commission, or what is known now as the Canadian 
Board of Grain Commissioners, are really the policing 
agents in the whole system who see that the grade stand- 
ards are met and that the conditions at the elevators are 
attended to, and they look at the auditing of the entire 
system. 


Senaior McNamara: Mr. Chairman, may I ask the min- 
ister if he agrees with me that the dual system we have 
in Canada—that is a regulatory system that is completely 
divorced from the sales agency—has been of great benefit 
to the country. The buyers know that the sellers have no 
control over the grades, and it is not possible for them to 
manipulate them, because that matter is handled by 
another body. Does the minister agree with me in that? 


Hon. Mr. Olson: Yes, I do. 


Senator Aird: Mr. Minister, in your opening remarks 
you talked about the protein content factor, which might 
be important to our customers. There have been sugges- 
tions from time to time that Canada has lagged behind 
some other exporting countries, such as Australia and the 
United States, in that we have been slow to adopt this 
protein grading factor. I wonder if you would care to 
comment on this suggestion. 


Hon, Mr, Olson: Yes, I would, Mr. Chairman, because I 
think it is important for us to have the kind of flexibility 
in adjusting grades so that we can, in fact, grade accord- 
ing to quality factors and, in this case particularly, pro- 
tein, when our customers demand it. 

We have had some requests for grain segregated 
according to protein content now. It is not, perhaps, a 
majority of the sales that we make, and I think one of 
the reasons for that is because generally the protein 
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content of Canadian grain is higher than that of the 
grain grown in any other country of the world. But, we 
are moving into a new era in milling and baking quality 
factors where many of our customers would like to know 
in advance—that is, in addition to the visual grading of 
grain—what is in it. It is not necessarily that they would 
all demand high protein, but they would like to have 
consistent protein because if they have cargos of wide 
variations in protein content it does do a great disservice 
to the milling and baking processes that follow. For 
example, if they set their grist or their mix thinking or 
hoping—perhaps judging it on the basis of their experi- 
ence—that it is, let us say, 14 per cent average protein, 
then that requires a certain type of process, and the 
bakers set their formulas and so on to fit that. If they get 
a cargo which is very much lower or, indeed, very much 
higher than that, it does foul up the whole system. 


Senator Aird: It would seem obvious, then, Mr. Chair- 
man, and Mr. Minister, that the diet of the receiving 
country has a good deal to do with their requirements. 
Would you comment, therefore, upon whether or not 
potential future sales to the People’s Republic of China 
and/or Japan might be affected materially one way or 
the other, if, in fact, we in a protein content factor 
measurement on these sales, or are in a position to say 
what the content will be? 


Hon. Mr. Olson: I think it will be very important, and 
it will become more and more important as we move into 
what is commonly referred to as continuous flow baking 
systems, because uniformity of the protein content is very 
important to them. 


These continuous-flow baking systems have been used 
for only about eight years but I am persuaded that there 
will be increased demand for uniform protein levels. I 
repeat, not necessarily high, but uniform levels. Many of 
our customers, for example China, have not been asking 
for this segregation. However, the United Kingdom and 
others have indeed asked for guaranteed protein levels. 


Senator Argue: There has been a great demand 
amongst the producers for a system of protein grading at 
the local elevator. Certain organizations have come for- 
ward based mainly on this demand. 

Can the minister indicate whether or not such a system 
is likely to come into effect, when it will do so and what 
premiums, if any, might be attached to high protein 
grades coming off the farm? 


Hon, Mr. Olson: To answer the last part of your ques- 
tion first, the payments would be directly related to the 
difference in value placed on protein levels by our cus- 
tomers. I suggest that will vary from time to time. 


I cannot predict when this will come about. We do not 
have a mechanism or device at the moment that will give 
us a protein test sufficiently rapidly for an elevator agent 
to apply to each load delivered by the farmer. Some are 
coming pretty close, but in the initial stages I think that 
it is possible, although it would not be perfect, to call 
grain forward into particular bins in the terminal eleva- 
tors from those shipping points that have a high average 
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protein. That is between 13 per cent and 14 per cent. The 
grain would be segregated on that basis. 


It will take somewhat longer in my view to have a 
protein system in place sufficiently effective to relate the 
tests to individual farmers. 


Senator Argue: As I understand it, an American wheat 
producer does receive the benefit of a premium attached 
to protein grading. I wonder if this is so and how an 
American farmer can be paid a bonus for high protein if 
it is not possible to pay a Canadian farmer? 


Hon, Mr. Olson: That is true, although it is not applica- 
ble to all American grain. Indeed, it is not applicable to 
all the American grain in those areas such as Montana 
and North Dakota which is comparable to the Canadian 
protein. 

My understanding is that some very large elevators in 
the United States have facilities for making a protein 
test, but there is some delay. However, if these tests are 
made in advance of delivering a large quantity of grain 
then, of course, they can be related. The grain is segre- 
gated on that protein basis because of the larger number 
of bins and larger capacity of the elevator and it can be 
directly related to the farmer. However, it certainly does 
not cover 100 per cent of American grain at the present 
time. 

We are also able to do that fairly quickly because we 
are building a new protein testing laboratory in Calgary 
which will test the shipments going west to the Vancouv- 
er terminal. 

In fact, most of the flour mills in western Canada have 
the ability to make protein tests. We hope that when this 
comes into operation a sample of each carload shipped 
will be sent to the laboratory. A reading on the test 
would be received by the terminal operator by the time 
the car arrived at the terminal so that the load would be 
put in a bin containing grain of the same protein level. 


Senator Carter: In view of the food shortages in under- 
developed countries and particularly the protein deficien- 
cy in their diets, is there a trend towards higher proteins 
to take care of that problem? 


Hon. Mr. Olson: I do not think that that problem will 
be solved by the differences in the protein in Canadian 
grain. That is not really the purpose for making our 
grades according to protein levels. It is more closely 
related to the milling and baking processes because the 
protein test gives us and our customers an indication of a 
number of factors, including the water absorption rate in 
the mixing of the dough for bread. This changes very 
significantly according to the protein level in the flour. 

However, in so far as it making a significant change to 
the dietary requirements of the people eating the bread it 
is not significant. 


Senator Carter: I have in mind the situation of a 
famine, in India for instance. In the past we have shipped 
a few carloads of wheat or grain, but if it does not 
provide the necessary nutritional qualities it seems to be 
almost an exercise in futility. 
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Hon. Mr. Olson: This grain does provide for certain 
diet requirements, but I would have to say that it is nota 
substitute for very high levels of animal proteins such as 
are found in milk powder, meat, eggs, et cetera. 


Senator Carter: Iam informed that the grain millet has 
a protein content much higher than any other grain. Can 
we produce that kind of grain in Canada and are we 
doing anything about it? 


Hon. Mr. Olson: I am advised that we cannot. How- 
ever, there are other grains, for example rapeseed, that 
also contain far more significant levels of the type of 
protein that is useful to make up these diet deficiencies. 


Senator Carter: You referred to the storage of wet 
grain as one of the main factors in respect to insects. Is 
there anything in the grain regulations to control the 
amount of moisture as a factor in accepting or exporting 
grain? 


Hon. Mr. Olson: Yes, there is. A test of the moisture 
content in grain is a relatively simple process. Every 
elevator agent in the country has a device which enables 
him to do this very quickly. 


I am not sure of these figures, but I believe that if the 
grain contains more than 14.5 per cent moisture it is no 
longer considered to be dry grain. Between 14.5 per cent 
and 17 per cent is graded as tough and over that as 
damp. The elevator agent has the right to refuse to take 
grain that contains moisture levels higher than he him- 
self thinks he can take care of and keep it from going out 
of condition. 


The problem we had in 1968 was that everybody 
involved in the industry—the Canadian Wheat Board, the 
Board of Grain Commissioners and everyone else—tried 
to be as helpful as they could to all of the producers who 
had very high volumes of this high moisture content on 
hand, and we took into the system, I suggest, far more 
high moisture grain that year than we would normally 
do, because we wanted to give the farmer the benefit of 
the drying facilities in the terminal elevators. However, I 
have to say, too, that a lot of that grain that came into 
the system, which was perhaps below the damp category, 
stayed in those elevators for a long period of time. While 
it did not, as we say in the industry, heat because of the 
high moisture content, it did raise all of these other 
problems. 


Senator Argue: There is one further question on the 
causes where you have authority over the allocation of 
boxcars. Once in a while we seem to fail to move the 
grain into position at a sufficiently rapid rate to meet 
sales et cetera; at least, there is that feeling around. Is 
there any authority here to order the railway companies 
to produce a certain quntity of boxcars for the carriage 
of grain, or is this authority confined to merely the 
allocating of the number of boxcars that the railways 
make available for hauling the grain? 


Hon. Mr. Olson: I would hope that the application of 
these rules and orders would be on a basis of negotiation 
and working it out with the railways. In the event that 
we disagreed with the railways, clause 97(a) says: 


The Governor in Council may by order, 


(a) where he considers it necessary in the public 
interest to do so, require a railway company to 
supply to and place at any point at which the 
railway company supplies a service, railway cars 
for the carriage of grain. 


Thus if there was a disagreement, the authority is there. 
Senator Argue: I think that is important. 


Senator Cook: What would be the penalty if they do 
not? Is there any penalty if the railway company fails to 
carry out the order in council? 


Hon. Mr. Olson: That penalty is not spelled out in the 
bill. If we need one, I suppose we would have to put it in 
the regulations under the authority provided to make 
regulations under this bill. 


Senator Cook: Perhaps the persuasive force would be 
very great. 


Hon. Mr. Olson: I would think so, yes. 


The Acting Chairman: Mr. Heath, when he was here 
yesterday, I believe said that the English used only hard 
wheat, and that if the United Kingdom did enter the 
Common Market it would likely have little effect on our 
wheat sales into the United Kingdom. Would you care to 
comment on that? 


Hon. Mr. Olson: I hope that that is the way it turns 
out. Indeed, I think all of the western farmers do too. But 
I am apprehensive about the kind of levies that may be 
placed on that grain entering the United Kingdom. If this 
should put us in a disadvantaged position vis-a-vis the 
competitive grains that are produced in Europe or other 
grains that may also have access to the United Kingdom 
market, Iam very concerned about that. If they are going 
to subscribe and adhere to the common agriculture policy 
that is presently in existence in the EEC, then we are 
apprehensive that there may be some additional levies 
placed on that grain going into the United Kingdom. I am 
very grateful for Mr. Heath’s comment that they intend 
to continue to use large quantities of hard grain; that is 
encouraging; but we are also very conscious of having 
access to that market without too many charges along the 
way. 


Senator Carter: Looking to the future, with protein 
content becoming more and more preminent as a sales 
characteristic, how would you meet the requirements 
supposing a market demanded a certain protein content, 
say 10 per cent or 12 per cent? Would you have to grow 
that or could you dilute the various grains down to an 
average of that? 


Hon. Mr. Olson: We do not have any large quantities 
of grain growing in Canada that would have a protein 
content much below 12 per cent; that is about the bottom 
so far as the hard spring wheats are concerned. We grow 
a very small quantity of what we call soft white spring 
wheat that has a protein content lower than 12 per cent. 
The range we are talking about is between 12 per cent 
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and something over 15 per cent in some years, but not 
very much. It is within that range that we are discussing 
this. We know very shortly after a new harvest comes in 
what the average protein content is in any particular 
district; that is, the shipping point. That information is 
available to us, and I think that if we have the statutory 
authority to keep this grain segregated along the way 
according to protein content we would not find it too 
difficult to call forward grain from those shipping points 
that had a level of protein in it that was satisfactory to 
our customers. 


Senator Carter: But then you run into the problem of 
quotas. 


Hon, Mr. Olson: There is no doubt about that, but I am 
of the opinion that maximizing our total sales is good for 
all the farmers, whether they happen to have the kind of 
grain that can be supplied to one or another of the 
particular deals we make. 


Senator Carter: There was a problem some months ago 
over farmers in one province blackmarketing wheat, I 
suppose is the description. 


Hon. Mr. Olson: ‘‘Bootlegging” is what they call it. 


Senator Carter: I also read in the newspapers that 
some farmers were reduced to the point where they were 
paying their education taxes and municipal taxes in 
wheat. Are these things covered in the bill? 


Hon. Mr. Olson: No. The administration of the quota 
system is contained in the Canadian Wheat Board Act. It 


is not in this bill. 


Senator Carter: You said earlier this was a policing 
bill, which polices only the quality of the grain. 


Hon. Mr. Olson: And the elevators, and that sort of 
thing. 


Senator Carter: The handling of it. 
Hon. Mr. Olson: Yes. 


Senator Benidickson: The Minister, this has been a 
busy and even rather a hectic week for most us, because 
it is the week prior to the Christmas adjournment, and 


' we have not had this bill before us for very long. That is 
why the day before yesterday, when it was introduced 
| for second reading, I had some apprehension about por- 


tions of the speech made by my good friend Senator 
Argue. In this busy week have you had an opportunity to 
read his speech? 


Hon, Mr. Olson: Yes, I have. I thought it was a good 


_ speech. 


Senator Benidickson: I refer to page 342 of Hansard. I 
wanted to get your comments. I remind you that he 
pointed out that in recent months and years, under the 


leadership of yourself and Mr. Lang, very many things 
_ have been done that are helpful in solving the problems 


| of the grain trade. He referred to certain organizations 
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that have undertaken studies within recent periods, that 
have been helpful, and then he went on to say: 

This has been done with a substantial measure of 
success in many ways. The main point that I have 
been critical of in some of these various proposals is 
that the powers that be... 


I assume you are one of those. He then goes on to say: 


...did not in any sufficient way ask for the opinions 
of the producers themselves before action was taken, 
All of a sudden some revolutionary program was 
announced, and the opinions of general producers 
were not asked; they did not have a clue that such a 
program was forthcoming; basically they did not 
support it, although they went along with it, because 
of the quota provisions... 


You say that this particular bill was introduced in March 
of this year. This frightens me. What is your answer to 
Senator Argue, who is a western farmer, and his asser- 
tion that the producers themselves have had inadequate 
invitations to express their views? 


Senator Argue: Not on this bill. 


Hon. Mr. Olson: Mr. Chairman, I think that in part of 
his speech he was referring to the LIFT program of last 
year. 


Senator Benidickson: He indicated that he was opposed 
to the LIFT program. 


Hon. Mr. Olson: Those comments were also related to 
the LIFT program and of course I could make a great 
argument I think, that would persuade you that we had 
to do that kind of a program in the crop year 1970. 


Senator Benidickson: I did not think his remarks were 
confined to the LIFT program. 


Senator Argue: That is the revolutionary program 
which I was talking about and certainly not this bill—it 
has taken 40 years. 


Senator Bourget: We are not dealing with that today, 
are we? 


Senator Benidickson: We were dealing with the bill. I 
thought that since it was presented in Hansard and it is 
paragraphed there that it could refer generally to the bill 
because the speech was on the bill. 


Senator Argue: There are a lot of things other than the 
bill. 


Senator Benidickson: He did say that he has made 
representations indicating that he did not particularly 
favour the LIFT program. Prior to the portion I have 
quoted he went on to say that in connection with this 
attempt to be helpful and improve the situation in the 
train trade, a task force on agriculture had been ap- 
pointed. 


Hon. Mr. Olson: The task force consisted of a number 
of eminent agriculturalists headed by D. L. MacFarlane, 
chairman, and D. R. Campbell, P. Comptois, J. C. Gilson, 
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and D. H. Thain, members. That is the report to which I 
think he was referring. They were appointed in 1967, I 
believe, to give us an analysis and some recommenda- 
tions for the whole agriculture structure in the 1970s. 


Senator Benidickson: What was involved in the refer- 
ence to a study of grain marketing by Mr. S. C. Hudson? 
What relationship does that have? 


Hon. Mr. Olson: I understand that was done for the 
Economic Council of Canada. 


Senator Benidickson: The Wheat Board itself commis- 
sioned a similar study domestically and internationally. 


Hon. Mr. Olson: Yes, it was the Wheat Board. 


Senator Benidickson: Is that part of the background for 
the preparation of this bill? 


Hon. Mr. Olson: Not really, Mr. Chairman, because the 
marketing and the techniques of marketing, other than to 
make sure that the quality is provided for in the grades 
and so on, is really in another area completely. 


Senator Argue: Mr. Chairman, if I might say a word, I 
did speak about this in my speech. It involves many 
things other than the bare bill itself, because it opens up 
the whole question, in my opinion, for a second reading 
discussion of the grain marketing situation. I think Sena- 
tor McNamara would agree that a large part of his 
speech was not on this precise bill but on the general 
grain situation and the tremendous improvements in 
markets. This was very much in order and is the kind of 
thing which should be done. Senator Benidickson has 
quite rightly said that I objected to the LIFT program. It 
did come, to a large extent, out of the blue as far as the 
actual producer was concerned. 


A new policy has been announced by the Honourable 
Otto Lang. I should like to relate a private conversation 
we had. I said that there should be more consultation 
with the producers, and he replied that you cannot really 
have a public opinion survey. I said, “Maybe that is what 
you should have.” Well, I was delighted to find out a 
couple of weeks later that he had sent out a letter to 
every grain producer in western Canada, almost 200,000 
of them, asking for their opinions. I think that was a wise 
move. The minister will get all these opinions and I am 
sure that after looking at them some improvement may 
result—because the farmers will have been consulted. 


Senator Eenidickson: I remember you referring to that 
letter and commending the minister for sending it. Did 
that letter: have application to the bill before us? 


Hon. Mr. Olson: Not this bill, but the stabilization 
program that was announced. Of course, the purpose was 
to invite some kind of public debate or reaction to these 
proposals prior to the bill becoming operative, hopefully, 
for the 1971 season. That legislation will have to come to 
Parliament early in February. After consideration has 
been given to all the opinions that have been expressed, 
the bill will be drafted and presented to Parliament. 


Senator Benidickson: I am satisfied. This portion of the 
speech rather frightened me. It does not particularly 
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relate to this bill and certain agricultural policies are 
recommendat.ons in general. 


Hon. Mr. Olson: Mr. Chairman, I ought to explain with 
respect to this bill that there were many meetings across 
the country; indeed, the Standing Committee of the 
House of Commons on Agriculture spent several weeks 
hearing witnesses from farm organizations. 


Senator Carter: Is this a new bill? Does this update the 
existing legislation? 


Hon, Mr. Olson: When this is passed we will repeal the 
present Canada Grain Act, and there are one or two acts 
which will be amended by the passage of this bill. There 
is section 108 which I believe deals with section 11 of the 
Prairie Farm Assistance Act, which modernizes or 
updates some of the provisions. In section 107 under the 
heading of consequential amendments on page 75 there is 
an amendment to the Wheat Board Act and the PFA Act. 
Under section 109 there is a minor consequential amend- 
ment to the Crop Insurance Act, and in several other 
places. Many of these are technical matters where we 
have, for example, changed the name from the Board of 
Grain Commissioners to the Canada Grain Commission. 


Senator Carter: Does this act include new powers that 
did not exist in the old legislation? 


Hon, Mr. Olson: There is a new provision in section 97 
(a) dealing with the allocation of railway cars. There is a 
new provision under Section 41 of the bill, giving the 
commission authority to alter the charges from the full 
storate charges, when any elevator is inoperative due to 
labour stoppage or for any other reason that the elevator 
cannot function. That is a new provision, and it brought 
in some other elevators that were not covered before. 


Senator Carter: I notice under clause 74 you have 
investigations and arbitration, and there is a list running 
from (a) to G). Do you have many of that type of com- 
plaint to investigate? 


Hon, Mr. Olson: Yes, Mr. Chairman, we do. There is a 
continuous flow of appeals. I am not sure that they would 
fall into the category of investigations, but of appeals 
against a grade, for example, by a farmer who is not 
satisfied with the grade that the local elevator agent may 
give him. On a continuous basis also, the Board of Grain 
Commissioners are doing inspections at all of the eleva- 
tors, to make sure that the kinds of grain that they claim 
they have there, and the volume, is, in fact, there. 


Senator Carter: Is this the final court of appeal for the 


farmer, or can he go higher, if he does not think that he 
has got justice? 


Hon. Mr. Olson: Yes, he could appeal to the minister, 
and in any case he could appeal to the Exchequer Court, 
depending on what he is appealing. 


Senator Benidickson: I was interested in the point 
raised by Senator Cook, on the question of penalty, when | 
we put in statutory form the authority of the Gonervor 
in Council to direct the railway companies in their allo- | 
cation of box cars. I have been around here for a great 
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number of years and I repeat that I know very little 
about the grain trade, but I have seldom been here in a 
session when there has not been considerable complaint, 
from the representatives from the farming areas, about 
the provision and allocation of box cars for their produc- 
tion. My understanding is that, over the years, the 
Department of Transport and the Department of Agricul- 
ture and other agencies of Government, and the Wheat 
Board perhaps, have been relying on persuasion and 
negotiation. Notwithstanding the reliance simply on that, 
there has been, to my knowledge, in every session, com- 
plaints of considerable strength from the producers of 
grain about this matter of box cars. I wonder if the 
minister, when he is drafting regulations, would give 
some consideration to that. I believe that we have been 
working on persuasion and negotiation for years, and I 
think Senator McNamara will probably be able to con- 
firm that. 


Hon. Mr. Olson: I do not believe that all of the com- 
plaints are going to go away simply because we have 
within the act the authority to direct the railways to put 
cars at certain places and, indeed, even the number of 
cars. 


The Acting Chairman: There might not be enough cars. 


Hon, Mr. Olson: There are two or three things we have 
to take into account. As the chairman has pointed out, 
one has to consider the number of cars that are available. 
Also, when a car is loaded, in fairness to the railway 
company, they ought to know when that car is going to 
be unloaded. We have had experience where grain has 
been left in cars for a long period of time, because there 
was no place to unload it. This usually happens at the 
end of the crop year, when the Wheat Board is trying to 
| equalize the quotas as much as they can. Therefore, I do 
not think all the complaints are going to disappear. A 
| farmer living a hundred miles away from another eleva- 
_ tor is usually not very happy if he sees the quota there 
_ has gone up to four bushels, for example, while his 
_ elevator is still at two. If the Wheat Board could explain 
| to him the reasons why this is so, from time to time, I 
| think he would have a better appreciation of it. These 
’ complaints will continue as long as we have production 
in excess of the immediate market demand. 


, Senator Benidickson: I have some sympathy for the 
| railways, too, because I had a function to perform at one 
time in the Department of Transport as parliamentary 
assistant to the Minister of Transport. We often had to 
convey the Department of Transport’s reports, as 
received from the railways, with respect to these con- 
stant complaints in Parliament. 


| The Acting Chairman: Honourable senators, if there 
_ are no more questions for the minister, I would like to 
_ draw your attention away from the general to the more 
| particular. While the minister and Mr. Phillips are here, 
_ are there any questions you would care to direct to 
| Specific clauses in the bill? I am sure the minister and 
| Mr. Phillips would be glad to stay with us while we go 
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through the bill clause by clause. Alternatively, if there 
are no more questions, may I have a motion to report the 
bill? 

It is moved and seconded to report the bill without 
amendment. 


Hon. Senators: Agreed. 


The Acting Chairman: Mr. Minister, thank you very 
much for your patience in answering these long and 
difficult questions. We appreciate very much your having 
taken the time to be with us. We also thank you, Mr. 
Phillips, for your assistance. 


Hon. Mr. Olson: It has been a pleasure to be here. 


The Acting Chairman: Honourable senators, we have a 
precedent today which I think should be noted for the 
record. We have with us Mrs. Aline Pritchard, of the 
Committee’s Branch, who is acting today as our clerk. I 
am advised that this is the first time that a woman has 
performed this function. I am glad that we have such a 
beautiful and charming woman as Mrs. Pritchard here 
this morning, and we acclaim her heartily. 


Hon. Senators: Hear, hear. 
The committee adjourned. 


Friday, December 18, 1970 


The Standing Senate Committee on Banking, Trade 
and Commerce, to which was referred Bill C-179, an act 
respecting the Buffalo and Fort Erie Public Bridge Com- 
pany, met this day at 10.30 a.m. to give consideration to 
the bill. 


Senator Daniel A. Lang (Acting Chairman) in the 
Chair. 


The Acting Chairman: Honourable senators, we have 
referred to us Bill C-179, respecting the Buffalo and Fort 
Erie Public Bridge Company, and our witness is Mr. B. 
Pomerlan, of the Department of Finance. Mr. Pomerlan, 
would you describe to the committee the necessity for 
this bill? 


Mr. B. Pomerlan, Financial Operations Branch, Depart- 
ment of Finance: Yes, Mr. Chairman. 


Honourable senators, this bill is very brief. It contains 
just three clauses, two of which are key clauses. One 
relates to the borrowing power of the bridge authority 
and the other relates to what we call the reversionary 
date—that is, the date upon which the property of the 
bridge authority located in Canada reverts to the Gov- 
ernment of Canada. 

The need for this bill may be attributed to the fact 
that the bridge authority is looking at its traffic projec- 
tions over the next period of time, and it is considering 
the possibility of widening the bridge in the event that 
such widening is required to handle the increased traffic 
which they expect. 

The decision has not been taken on (a) whether the 
bridge is necessary, or (b) if it is necessary when it will 
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be constructed, but this legislation is intended to be 
ready in that event. 


Senator Connolly (Ottawa West): Do you mean the 
widening? 


Mr. Pomerlan: Yes, the widening of the bridge. What 
the bridge authority is faced with immediately is what 
they call the rehabilitation of the bridge—that is, the 
strengthening of the bridge, replacing the decking on the 
bridge, installing new lighting systems, and generally 
putting the bridge in a much better condition than that 
in which it exists at the moment. This is what they call 
phase one. 

Phase two is the widening of the bridge, if widening is 
decided upon. Phase one fits in with phase two, but it 
could be that only phase one will be undertaken, and not 
phase two. 

The existing borrowing authority of the bridge is $4 
million, and this is actually sufficient to take care of 
phase one, but if phase two is necessary then the costs of 
that will run anywhere from $10 million to $12 million, 
and this additional borrowing power is necessary. 


Senator Connolly (Ottawa West): What did the bridge 
cost originally? 


Mr. Pomerlan: The cost was of the order, I think, of $1 
million. 


Senator Connolly (Ottawa West): $1 million? 


Mr. Pomerlan: Yes, it was a very small amount at the 
time. 


Senator Connolly (Ottawa Wesi): Has it been increased 
in size since it was originally built? 


Mr. Pomerlan: No, it has not. Improvements are made 
to arrangements and systems to accommodate increases 
in traffic, but the bridge is essentially safe. It is approxi- 
mately 40 years old. 

The reversionary date under the present legislation is 
1992. If the bridge authority decides to proceed with the 
widening they would have to seek financing by borrow- 
ing in the market. The term of such borrowing would 
likely be of the order of 40 or 50 years. The reversionary 
date of 20-20 is about 50 years from now. While it is 
quite true that the language is when the bonds are paid 
off or 20-20, whichever is later, the 20-20 is more consis- 
tent with the likely term of the bonds. In any event it 
gives the bridge authority an assured life of approxi- 
mately 50 years, after which time the Canadian property 
reverts to the Canadian authorities and the American 
property to the American authorities. At that point in 
time they would decide how the bridge would be 
administered. 


The Acting Chairman: Did some United States govern- 
mental body have to pass equivalent legislation? 


Mr. Pomerlan: Yes, that equivalent legislation was in 
fact passed during the current year. 


Senator Connolly (Ottawa West): By the State of New 
York? 


Mr. Pomerlan: By the State of New York; this is 
parallel legislation to the extent it is required. 


Senator Connolly (Ottawa West): How did it come 
about that the Canadian Government became involved in 
this when only a state is involved in the United States? Is 
it simply because it is international? 


Mr. Pomerlan: It is an international bridge; that is 
right. 


Senator Connolly (Ottawa West): Can you tell us any- 
thing about the operating position of the bridge? Has the 
authority been making money? 


Mr. Pomerlan: Yes, they have been making small sur- 
pluses in each year. 


Senator Benidickson: But the amount given to the 
Canadian Government as its share of the surplus has 
been at a fixed amount for some time. 


Mr. Pomerlan: It has been at about $200,000 per year 
to the Canadian Government. 


Senator Benidickson: They have had a net surplus 
beyond the amounts they have _ distributed to 
governments. 


Mr. Pomerlan: Yes, but that has been very modest; 
there is very little left over. 


Senator Benidickson: The sponsor pointed out that the 
toll rates relative to other international bridges are 
rather low. 


Mr. Pomerlan: These rates have been unchanged since 
1956, when they were referred to the Board of Transport 
Commissioners and approved. 


Senator Beaubien: Is the bridge administered in the 
United States? 


Mr. Pomerlan: Yes, the bridge authority is incorporat- 
ed in the United States. However, its powers in Canada 
derive from the Canadian legislation. 


Senator Benidickson: But there are Canadian directors. 
Mr. Pomerlan: That is right. 


Senator Benidickson: And the chairmanship alternates 
between a Canadian and an American year by year. 


Mr. Pomerlan: That is right; one year there is a 
Canadian chairman and a U.S. vice-chairman and the 
following year it reverses. 


Senaior Benidickson: The sponsor, Senator Kinnear, 
said last night that we would not be called upon, or there 
would be no appeal made with respect to the $2,500,000 
that might be required for the repairs and renovations at 
the moment. 


Mr. Pomerlan: That is right. 


Senator Benidickson: But that there might be an 
appeal in the case of the larger expenditure of about $12 
million when the widening is carried out. 
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I may be quite wrong in this, but there are two inter- 
national toll bridges in the area I represent. I have 
been informed that no federal assistance would be forth- 
coming with respect to a toll bridge. Indeed, if it is 
privately operated by a private company charging tolls, 
on which basis most of them are organized, one of the 
difficulties that the organizers of this public service has is 
that we even asked them to put up the money for our 
customs officers and immigration offices. 


Mr. Pomerlan: That is right. 


Senator Benidickson: Why would we mention the 
possibility of an appeal to the Government for assistance 
with respect to the widening if it has not been done in 
the past? Would that be a reversal of past policy? 


Mr. Pomerlan: I am afraid, senator, I cannot speak on 
Government policy in these matters. 


Senator Benidickson: Do you know of any internation- 
al toll bridges to which the federal Government has 
made a contribution? 


Mr. Pomerlan: There are some in the eastern part of 
the country that have been put up between the Depart- 
ment of Public Works and one of the American states. 
There are several in the east. 


Senator Benidickson: Which are subject to tolls? 
Mr. Pomerlan: No, they are toll-free. 


Senator Benidickson: Well, that was the point. When 
tools are charged, as is the case here, my understanding 
is that the bridge authority has to find considerable funds 
for customs and immigration offices. Theoretically this 
expenditure is eventually reimbursed by tolls. 

However, there is a bridge in Kenora-Rainy River 
where the tolls are insufficient to carry the debt charges. 
It has not been a success. It has been a wonderful public 
advantage to have the bridge, but from the point of view 
of financing revenues have not been adequate to pay 
obligations under the debentures. Our departments have 
consistently refused to make any contribution with 


' respect to the structures that actually house departmental 
officials. 


Mr. Pomerlan: This is a problem with regard to gov- 


ernment policy; I cannot speak to it. 


Senator Benidickson: My curiosity was aroused last 
night when there was some hint that we might expect an 
appeal for assistance when the major undertaking is 
decided upon, namely the widening of the bridge at 
considerable expense. 


The Acting Chairman: Maybe we will cross that bridge 
when we get to it, senator. 


Senator Connolly (Ottawa West): Perhaps Senator 


_ Benidickson feels that we are crossing the bridge now. 


Once this bill is passed and in force the authority for the 


_ financing will be there. 


Mr. Pomerlan: That is right. 


Senator Benidickson: The authority for the private 
organization to do the financing. 


Mr. Pomerlan: That is right. 


Senator Benidickson: But this amendment does not 
involve any commitment on the part of the Government 
to share in any future expenses, or change their policy. 


Mr. Pomerlan: Not a bit. It is just enabling legislation 
which, if passed, authorizes the bridge authority to 
borrow. There is no indication of the source of the funds 
and no mandate as to where to borrow. 


Senator Benidickson: It is proposing policy whereby a 
non-profit organization, usually sponsored by public-spir- 
ited people on one or both sides of the river, raises the 
financing and gets it going. Then our Government says 
they will not even pay the costs of the buildings required 
at the end of the bridge for their immigration and cus- 
toms officials. 


Senator Carter: Does the federal Government pay rent 
for these buildings? 


Mr. Pomerlan: No. 


Senator Carter: If the authority started to charge rent, 
on what basis could they refuse to pay it? . 


Senator Benidickson: I do not know, but they do. With 
respect to one of the bridges to which I referred in my 
area, the one that has been unprofitable, I would say that 
in initiating it, in the actual fund raising, 98 per cent of 
the financing, what was required to provide this public 
advantage—which is just as much an advantage to 
Canada as it is to‘the United States—resulted from funds 
raised on the United States side of the bridge and guar- 
anteed by a relatively small village in the State of Min- 
nesota. The state, seeing the predicament of this village, 
with deficits for the international bridge, has indicated 
that it is willing to buy the bridge and put up state funds 
to relieve the village of this obligation, or relieve the 
people who put up the money, although in fact it was 
under the guarantee of the village, because it is realized 
they cannot carry it. However, they baulk at the State of 
Minnesota having to finance the cost of Canadian facili- 
ties for the Canadian side of the bridge, which are used 
for government purposes. 


Senator Connolly (Ottawa West): And _ without 


compensation. 
Senator Benidickson: Without compensation. 


Senator (Ottawa West): Is it in the 


legislation? 


Connolly 


Senator Benidickson: Here is a free gift of the bridge, 
paid for by the citizens of Minnesota, and we get just as 
much advantage from it as they do. Indeed, I do not 
know why they put up a bridge to move tourists into 
Canada, but they did. Then, as I say, we will not even 
pay rent for our facilities. 


Senator Connolly (Ottawa West): Can Senator Beni- 
dickson say whether or not the legislation authorizing the 
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erection of the bridge made these other contributions a 
condition precedent? 


Senator Benidickson: I frankly do not recall whether 
that was stated in the bill. I sponsored the bill some 
years ago, but I cannot remember that. I do remember it 
was made clear that that was government policy. 


Senator Connolly (Ottawa West): It is the practice 
anyway. 


Senator Benidickson: It was the practice and the policy 
has continued. 


Senator Connolly (Oitawa West): I think the same situ- 
ation arises on this bill. 


Senator Benidickson: On this Dill, because this is 
standard policy. There may have been some exceptions in 
the east, but one would still think they were exceptions 
with respect to non-toll bridges. 


Mr. Pomerlan: That is right. 
Senator Benidickson: That is a different situation. 


Mr. Pomerlan: Yes, I presume it is, because it is not 
the same as the bridges in this part of the country. 


Senator Carter: When you say it is a non-profit organi- 
zation, are you saying that the tolls are set only to cover 
operating expenses? 


Senator Benidickson: Yes. 
Senator Connolly (Ottawa West): There is no profit. 
Senator Benidickson: There is no equity. 


Senator 
money. 


Connolly (Ottawa West): There is no equity 


Senator Benidickson: No equity money at all. 


Senator Connolly (Ottawa West): Except provided by 
the public. 


Senator Benidickson: Except the people who bought 
the bonds. The revenues have not been adequate to do 
that, so the poor little village on the American side is 
under an obligation to pay the deficit. I would say that on 
a bridge of that kind we get more benefit than they do, 
because the incoming traffic from a heavily populated 
country like the United States benefits our tourist indus- 
try to a much greater extent than the reverse, Canadians 
going across to the United States on that facility. 


The Acting Chairman: If I could bring the committee 
to order and back to the bill itself, are there any other 
questions of the witness on this bill? 


Senator Connolly (Ottawa West): I just want to make 
this suggestion. I hope Senator Benidickson’s proposal 
can be arranged, and then I would think perhaps the 
village might make him an honorary citizen! 


Senator Carter: Is this the so-called Peace Bridge? 


Mr. Pomerlan: That is right. 
Senator Carter: This is the Peace Bridge? 
Mr. Pomerlan: This is the Peace Bridge, yes. 


Senator Carter: Is there anything significant about its 
construction? Why it should get this particular name? It 
seems to be a Special project. 


Mr. Pomerlan: After World War I the citizens on both 
sides of the border felt that as a gesture of good will this 
bridge should be built. There was a need for a bridge 
and they thought it would be nice to have such a bridge 
as a demonstration of the good will existing between the 
two countries. This is what gave rise to the bridge, and 
this is why it was called the Peace Bridge, because it was 
erected shortly after World War I. 


Senator Connolly (Ottawa West): They paid 98 per cent 
and we paid 2 per cent. 


Senator Benidickson: No, not the bridge dealt with in 
this bill. I know nothing about the financing of this 
bridge. 


Mr. Pomerlan: It was paid out of borrowed funds. 


Senator Beaubien: Mr. Chairman, I move that we 


report the bill without amendment. 
Hon. Senators: Agreed. 


The Acting Chairman: 
Pomerlan. 


Thank you very much, Mr. 


Senator Benidickson: Is there any way of putting into 
the report something about the present stern policy of 
the Government on non-profit international bridges? It 
seems rather harsh when the Government will not pay 
for their own facilities. 


The Acting Chairman: I imagine the transcript of this 
committee meeting could be passed to the appropriate 
officials. 


Senator Carter: Is the committee not able to make a 
recommendation to the Government with respect to 
policy on this? 


Senator Benidickson: Future policy with respect to 
other bridges. 


Senator Carter: Yes, future policy. 


The Acting Chairman: I certainly would not think it 
would be within the ambit of reference of this bill. 


Senator Connolly: It seems to me from the material 
that is now on the record that there is an implicit recom- 
mendation from the committee that there would be a 
review. 


Senator Benidickson: I thank Senator Connolly for his 
support on the policy. 


The committee adjourned. 


17-12-70 


APPENDIX 


SUMMARY INFORMATION RELATED 
TO GRAIN HANDLING IN CANADA 


Canadian Government Supervision of 
Handling and Movement of Western Grain 


A delivery permit book is issued to each grain pro- 
ducer in Western Canada by the Canadian Wheat Board. 
this book contains a record of acreage seeded to grain by 
the producer and of all grain delivered to elevators from 
his farm during the current crop year. Delivery quotas 
for the various kinds of grain, and for each delivery 
point in Western Canada, based on farm acreage, are set 
by the Canadian Wheat Board. 


All country elevators in Western Canada are required 
to be licensed by the Board of Grain Commissioners. The 
licensee is required to be bonded by an approved surety 
company, to carry insurance against fire on all grain 
stored in licensed premises, to submit reports of grain 
handlings and stocks, and to audit grain stocks in each 
elevator at reasonable intervals and submit audit results 
to the Board. The Board’s Assistant Commissioners 
inspect all country elevators regularly to see that 
requirements of the Canada Grain Act and the Canada 
Grain Regulations are being complied with. The Assist- 
ant Commissioners also investigate complaints relating 
to producer transactions with licensed country elevators. 


When the producer delivers a load of grain to a 
licensed country elevator, if he agrees with the grade 
and dockage offered by the country elevator agent, he 
receives payment based on the initial payment price for 
the kind and grade, established by the Canadian Wheat 
Board. If the producer and the country elevator agent do 
not agree on the grade and dockage, the producer 
receives an interim elevator receipt for his grain and 
they jointly forward a representative sample of the grain 
to the Board of Grain Commissioners for government 
grading. This official Board of Grain Commissioners 
grade then becomes the basis of settlement for the grain 
delivered. 


The Canadian Wheat Board issues shipping orders to 
companies which operate licensed country elevators. 
These orders authorize the company to ship carloads of a 
specified kind and grade of grain to a specified terminal 


| point, such as Vancouver, Thunder Bay or Churchill; to 
| one of the Canadian Government Elevators in Western 


Canada; or to a flour mill elevator. Rail movement of 
grain from country points is controlled by the Block 
System and is administered by the Canadian Wheat 
Board. 


Terminal elevators are licensed by the Board of Grain 
Commissioners to handle, treat and store grain shipped in 


_ carload lots from country points in the prairie provinces. 


Licenses are required to be bonded, to insure all grain 
stocks against fire, and to submit regular reports of grain 
stocks and handlings. The elevator buildings and all 
grain handling equipment including scales are subject to 
the Board’s inspection and approval. The stocks of grain 
in all licensed terminal elevators are audited annually by 
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the Board of Grain Commissioners and the quantities on 
hand are compared with totals of outstanding registered 
warehouse receipts as shown by the Board’s records. 
After the results of audits have been compiled, the eleva- 
tor licensees are required to make adjustments covering 
all overages and shortages. 


On arrival at a terminal elevator, grain is officially 
sampled, weighed and graded by officers of the Board of 
Grain Commissioners cleaned to tolerances established 
for commercially clean grain; treated if necessary to 
remove excess moisture, mineral matter or for other 
reasons; and binned according to grade. Warehouse 
receipts are issued and registered by the Board of Grain 
Commissioners and delivered to the manager of the ter- 
minal elevator. The warehouse receipts are then deliv- 
ered to the Canadian Wheat Board, the owner of the 
grain. Warehouse receipts are negotiable documents 
representing a specified quantity and grade of grain and 
are used by the holder as security to obtain bank financ- 
ing for grain transactions. 

When the grain is sold by the Canadian Wheat Board 
for domestic use in Canada or for export, and is loaded 
out of the terminal elevator to railway cars or vessels, it 
is again sampled and graded by the Board of Grain 
Commissioners’ inspection staff, according to export 
standard samples and specifications, and weighed under 
supervision of the Board of Grain Commissioners. When 
the grain is ordered out for shipment, the Canadian 
Wheat Board surrenders registered warehouse receipts 
for the grade and quantity, and the receipts are cancelled 
by the Board of Grain Commissioners. 

The references to buying, pricing and selling of grain 
apply specifically to the kinds of grain over which the 
Canadian Wheat Board has full marketing jurisdiction in 
Western Canada, namely: wheat, oats and barley. Other 
grains handled through country and terminal elevators 
such as rye, buckwheat, flaxseed, rapeseed and mustard 
seed are bought and sold by producer co-operatives, 
elevator companies, processors and grain exporters. The 
Board of Grain Commissioners’ inspection, weighing and 
documentation apply uniformly to all kinds of grain and 
oil seeds. 

Elevators located east of Thunder Bay, Ontario, which 
handle Western grown grain are licensed by the Board of 
Grain Commissioners as “Eastern” elevators, and are 
subject to Board requirements for bonding, insurance of 
grain stocks, and reporting. These are transfer elevators 
and are situated at ports on the Great Lakes, the St. 
Lawrence River and at the Atlantic seaboard. Eastern 
warehouse receipts are issued by the elevator managers 
to cover all grain received. The receipts are registered 
with the Board, and are surrendered and cancelled when 
the grain which they represent has been shipped. As all 
western grain handled has already passed through termi- 
nal elevators at Thunder Bay, it has been officially 
inspected and does not require further cleaning or drying 
at eastern elevators. This grain must be binned according 
to grade and no mixing of grades is permitted during 
storage or shipment. All western grain loaded out into 
ocean vessels for export is officially sampled, verified for 
grade and certified by the Board of Grain Commissioners. 
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Otherwise, the Board of Grain Commissioners’ inspection 
and weighing services are provided at an eastern elevator 
only on request of the elevator manager or the owner of 
grain consigned to or in store in the elevator. All stocks 
of grain in licensed eastern elevators are audited by the 
Board and quantities on hand are compared with totals 
of outstanding eastern warehouse receipts as shown by 
the Board’s records. 

The Board of Grain Commissioners establishes in the 
Canada Grain Regulations maximum tariffs of charges 
for the various services performed by licensees of coun- 
try, terminal and eastern elevators, such as elevation, 
storage, cleaning and drying. Generally, the elevator lic- 
ensees charge the maximum rate permitted, but may 
charge less providing they file the schedule of charges 
with the Board. The Board also sets out in the Regula- 
tions allowances for invisible loss and shrinkage on 
grain received at country and terminal elevators. 


Canadian Government Supervision of Handling of East- 
ern Grain 


Licensed eastern elevators, in addition to handling 
western grown grain, for export or for domestic use, may 
handle shipments of grain grown in Eastern Canada and 
grain grown outside Canada (U.S.A.). The handling of 
this grain by these elevtors is subject to the same 


requirements as in the case of western grain, that is, 
bonding, insurance, issuing of warehouse receipts and 
reporting to the Board. The Board of Grain Commission- 
ers provides services for this eastern grain and grain 
grown outside of Canada only on a request basis. 


There are elevators in the eastern division which 
handle principally eastern grown grain and are not lic- 
ensed by the Board of Grain Commissioners. These are 
country elevators and feed mills. The Board maintains an 
inspection unit at Chatham, Ontario, which provides offi- 
cial sampling and grading services on request to grain 
producers and to the grain trade in the surrounding area. 
Services are also available from Board offices located at 
Toronto and Montreal. 


Board of Grain Commissioners Operating Costs. 


The Board of Grain Commissioners’ total expenditure 
budget amounts to some $11,000,000 per annum; about 75 
per cent of this amount is recovered through fees for 
services, charged according to Schedule A of the Canada 
Grain Regulations. 


Additional information relating to expenditure and 
revenue is contained in the Board’s annual report for 
1968. 


Winnipeg, Manitoba 
April 1, 1970 


Queen’s Printer for Canada, Ottawa, 1970 
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Order of Reference 


Extract from the Minutes of the Proceedings of the 
Senate, December 15, 1970: 

“A Message was brought from the House of Com- 
mons by their Clerk with a Bill C-3, intituled: “An 
Act respecting investment companies”, to which they 
desire the concurrence of the Senate. 

The Bill was read the first time. 

With leave of the Senate, 

The Honourable Senator Lang moved, seconded by 
the Honourable Senator Paterson, that the Bill be 
read the second time now. 

After debate, and— 

The question being put on the motion, it was— 

Resolved in the affirmative. 

The Bill was then read the second time. 

The Honourable Senator Lang moved, seconded by 
the Honourable Senator Paterson, that the Bill be 
referred to the Standing Senate Committee on Bank- 
ing, Trade and Commerce. 

The question being put on the motion, it was— 

Resolved in the affirmative.” 

Robert Fortier, 
Clerk of the Senate. 


Minutes of Proceedings 


Wednesday, January 27, 1971. 
(9) 
Pursuant to adjournment and notice the Standing 


Senate Committee on Banking, Trade and Commerce met 
this day at 9.30 a.m. to consider: 


Bill C-3, “An Act respecting Investment Companies”. 


Present: The Honourable Senators Hayden (Chairman), 
Aird, Beaubien, Blois, Carter, Cook, Desruisseaux, Flynn, 
Gelinas, Hollett, Isnor, Kinley and Lang.—(13) 


Present, but not of the Committee: The Honourable 
Senators Lafond and Urquhart.—(2) 


In attendance: E. Russell Hopkins, Law Clerk and Par- 
liamentary Counsel. 
Witness: 
Department of Insurance: 
Mr. R. Humphrys, 
Superintendent of Insurance. 


At 11.55 a.m. the Committee adjourned to the call of 
the Chairman. 


ATTEST: 


Frank A. Jackson, 
Clerk of the Committee. 


The Standing Senate Committee on Banking, Trade 


and Commerce 
Evidence 


Ottawa, Wednesday, January 27, 1971 


The Standing Senate Committee on Banking, Trade 
and Commerce, to which was referred Bill C-3, respect- 
ing investment companies, met this day at 9.30 a.m. to 
give consideration to the bill. 


Hon. Salter A. Hayden (Chairman) in the Chair. 


The Chairman: This is the first meeting of the commit- 
tee this year, so I welcome you all. We will have a lot of 
work. We have before us today Bill C-3, respecting 
investment companies. If you recall, originally we had 
Bill S-17 in the session of 1968-69. We rewrote the entire 
bill with the full support of Mr. Humphrys—perhaps the 
word “full” is not appropriate, but Mr. Humphrys can 
explain whether it was full or not. 


The bill before us now contains substantially the provi- 
sions of Bill S-17 as they were in June of 1969 when that 
bill left the Senate. Some additions and changes have 
been made. 


Mr. Humphrys is here this morning to explain the bill. 
I have asked him to refer to the clauses and tell us those 
which have not been changed in relation to Bill S-17. 
That will assist our consideration. 


We have had inquiries from various organizations who 
wish to appear, a number of them in relation to the 
specific provisions dealing with sales finance companies. 
Following our usual practice we have informed these 
organizations that if they are expeditious in presenting 
their material, we will hear them. We have at least one 
for next Wednesday, and perhaps there will be more. 
Therefore we may take three or four sittings in consider- 
ation of this bill, but I can tell Mr. Humphrys that we 
are not going to waste any time on it. 


Mr. Humphrys, will you come forward? 


Mr. R. Humphrys, Superintendent of Insurance: Mr. 


_ Chairman and honourable senators, as the Chairman has 


already mentioned, this bill is substantially the same as 
Bill S-17 which was before you in the session of 1968-69 
and which was given third reading in the Senate in June 
of 1969. Following that date the bill moved over to the 
House of Commons, but it was not possible to deal with 
it in the balance of that session. It was introduced in the 
fall of 1969 in the House of Commons, but again was not 
dealt with at that session. It was reintroduced last fall as 
Bill C-3. 


The nature, the scope and the purpose of the measure I 
believe are well known to you. It was reviewed again 


_ briefly at the time of second reading. However, as a brief 
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reminder I might say that the principal purpose of the 
bill is to establish a system of reporting and supervision 
for companies that are substantially in the business of 
acting as financial intermediaries. 


These are defined broadly as companies that raise 
money and debt instruments and use a significant portion 
of the money so borrowed for investment purposes. The 
main type of company covered would be those usually 
known as sales finance companies, but there would be a 
considerable number of other types of companies covered 
by the definitions as weil. 


The main effect of the bill would be to require compa- 
nies subject to it to submit annual statements to the 
supervisory authority, which is stated to be the Depart- 
ment of Insurance; it would empower the Superintendent 
of Insurance and his staff to examine the condition and 
affairs of companies at their head offices; it would 
require the Superintendent to report to the minister in 
any case where he thought that the ability of the compa- 
ny to meet its obligations was inadequately secured; and 
it empowers the minister to take one or more of a series 
of steps designed to result in improvement in the finan- 
cial position of the company, or in extreme cases to stop 
it from borrowing from the public, or even to enable the 
minister to initiate winding up proceedings by applying 
for a receivership order under the Bankruptcy Act. 

The bill does not prescribe any particular standards of 
financial strength, or classes of eligible investments. It 
does, however, have the overriding requirement that a 
company subject to the bill is supposed to keep itself in a 
financial condition to give adequate security for its debts, 
and also to refrain from making investments and loans 
where there may be a conflict of interest. 


That in brief outline is the nature and purpose of the 
measure, which are exactly the same as in the measure 
that was before you nearly two years ago. 


The Chairman: Mr. Humphrys, if we put the purpose 
of the bill in a nutshell, it applies to companies that 
borrow money on their bonds, debentures, etc., and use 
that money for financing purposes and other operations— 
not necessarily operations with which they have any 
share connection—by loaning the money, by purchasing 
shares, etc. We proceed from that as a base and there are 
exceptions. That is the broad base. I do not want to 
interrupt the way in which you are planning to present 
this, but I wonder if we could collect some of these ideas. 
For instance, perhaps we could collect in the record at 
some stage the exceptions that cut down the application 
of this bill to the business of investment or investment 
companies. 


Banking, Trade 


Mr. Humphrys: Yes, Mr. Chairman, I will summarize 
that, and it will fit very well with the comment I am 
about to make, pointing out the two major areas 
this bill differs from the one that was before you in 1969. 

The first major matter, and the one that ties in with 
the comments you have just made, Mr. Chairman, is a 
change in clause 3, which broadens the area of ministeri- 
al discretion to exempt companies from the application of 
the bill. A moment ago I mentioned that the bill would 
apply to companies that are acting as financial intermedi- 
aries; that is, companies that raise money on debt instru- 
ments and use some or all of the money so borrowed for 
investment. If the definition were left at that it would 
obviously cover a vast number of companies, because 
nearly every company borrows some amount of money at 
some time or other, and nearly every company has an 
investment in securities or investment type instruments 
at some time or other. 

In order to restrict the application of the measure to 
companies that are, to a significant degree, acting as 
financial intermediaries, some tests were put in to make 
sure that it would not apply to companies that were only 
borrowing a very small amount, or investing only a very 
small amount. 


The first test was, that in order to measure whether a 
company is significantly in the investment side of the 
business the bill would not apply to any company if less 
than 40 per cent of its assets were in investment type 
instruments. On the other side, it would not apply to a 
company if its borrowed money, its debts from borrowed 
money or its guarantees were less than one-third of its 
capital and surplus. Those are the basic tests to make 
sure that it applies only to companies that are borrowing 
a significant amount and investing a significant amount. 
In order to be covered the company has to borrow at 
least an amount equal to one-third of its capital and 
surplus, and have at least 40 per cent of its assets in 
investment type instruments—bonds, stocks, investment 
real estate. 


The Chairman: You are now referring to subsection (3) 
of clause 2 on page 3. 


Mr. Humphrys: That is the major qualification of the 
first broad category, of those companies that borrow and 
invest. 


In addition to those tests, a certain number of compa- 
nies would be excluded. The first exclusion would be 
comvanies that are acting as securities dealers, if they 
are licensed under provincial law. Securities dealers and 
brokers often borrow money, and often have a considera- 
ble inventory of securities of one type and another that 
they have for sale to their clients. There is a specific 
exclusion for those companies if they are licensed under 
some relevant legislation. In most provinces there is a 
licensing requirement on securities dealers, and there is 
really a code that applies to them, so it was not thought 
necessary to cover them by this measure. 


Also excluded would be companies that borrow only 
from banks or from major shareholders. Major share- 
holders are defined as shareholders who own more than 
10 per cent of the equity stock. It was thought that major 
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shareholders would know what they were about in lend- 
ing to companies in which hhey have such a significant 
interest, and it was thought not necessary to apply this 
kind of measure for their protection. The exclusion in 
relation to companies that borrow only from banks is 
proposed because most companies borrow from banks 
from time to time, and it was thought that in the absence 
of such an exclusion the measure would cover a great 
many companies that are not really in the business of 
acting as investment intermediaries. 


Senator Isnor: What is the main reason for excluding 
any companies? 


Mr. Humphrys: There are a number of reasons. The 
first would be exclusion of companies that are borrowing 
only small amounts, or investing only small amounts, 
because the intention of the measure is to cover only 
companies that are significantly acting as investment 
intermediaries. 

That was the purpose of the first tests on the propor- 
tion of their assets that would be investment type instru- 
ments and the amount of borrowing. The exclusion for 
securities dealers was based on the consideration that 
they are not essentially investment intermediaries and 
that they are supervised in other legislation. 

The exclusion in relation to companies that borrow 
only from major shareholders and banks was proposed 
because major shareholders would be expected to know 
the full details of companies in which they have such an 
important personal interest; and the exclusion of compa- 
nies that borrow moneys from banks was intended to 
avoid bringing within the measure a great number of 
companies that borrow from their banks from time to 
time perhaps more than the minimum limits prescribed 
here, but are not really acting as investment 
intermediaries. 


There was a subsidiary consideration that in this coun- 
try the banks are all strong and can be rasonably 
expected to look after their own affairs; but this was not 
the major consideration in that exclusion, because the 
same point could be made in respect of a number of 
other important financial institutions. 


The Chairman: They are regarded as_ sophisticated 
borrowers? 


Mr. Humphrys: Sophisticated lenders. 
The Chairman: Sophisticated lenders, yes. 


Senator Carter: Would it be fair to say that in the 
original bill what happens is that you had the net so 
wide that you were picking up companies that did not 
need the provisions you have in mind to protect inves- 
tors, and at the same time you were creating an adminis- 
trative problem because you would have more than you 
could actually deal with satisfactorily. 


Mr. Humphrys: Yes, senator, that is a very accurate 
comment. In the original bill that was brought before 


you, the original scope was very wide, but there was — 


quite a broad power for the minister to exclude compa- 
nies, The Senate—and, in particular, this committee— 


though that that perhaps was going too far in bringing a © 


| 
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great many companies in and then letting them out. It 
made a lot of administrative work and created a number 
of problems for the companies concerned. So this com- 
mittee, in studying the matter, decided that it would be 
better to narrow the original scope, to try to focus more 
accurately on the type of company that should be under 
such a measure; and consequently a number of amend- 
ments were made to try to accomplish that end. 


That, in essence, is the effect of the provisions of the 
bill defining the companies that would be covered. 


Since the matter was considered by this committee in 
1969, further discussions have taken place. Some 
representations have been made to the department and 
other representations were made before the House of 
Commons committee. It was realized that, even within 
the narrower range of the definitions adopted in the 
amending Bill S-17, cases might arise where really there 
was no good reason in the public interest that the par- 
ticular company be subject to a measure such as this. 


It was thought that to try to define every such case in 
the terms of the legislation would be practically impossi- 
ble, in the present state of our knowledge; it would 
complicate the legislation greatly, without giving us any 
real feeling that we had dealt with every case. So a 
change was made that broadened the area of ministerial 
discretion, whereby companies could be excluded if, 
having regard for a number of specific circumstances, it 
appeared that the public interest did not require that 
such companies be covered. 

That broadening of the ministerial discretion is set 
forth in clause 3 on page 5 of the bill. I think it might be 
of interest if I just expanded on that particular provision, 
because it is quite relevant to this important aspect of 
the bill, as to who is going to be covered by it. 

Turning to clause 3 on page 5—and, in particular, to 
subclause (2)—paragraph (a) permits the minister to 
grant an exemption if the business of investment carried 
on by the company, or a significant portion thereof, is of 
short duration and is incidental to the principal business 
} earried on by it. 

This is substantially the same as the ministerial discre- 
| tion that was in Bill S-17—-with a slight change in word- 
' ing to make it a bit more workable. 


_ Paragraph (b) is substantially the same as in Bill 
S-17—with some additional wording to clarify the inter- 
pretation. That is in favour of companies that become 
_ incorporated after the effective date of this measure, pri- 
_marily for the purpose of carrying on the business of 
investment. Such companies may be excluded if they are, 
and intend to remain, companies with less than 40 per 
- cent of their assets in investment type instruments or with 
, borrowed money less than one-third of their capital and 
- surplus. 
Paragraph (c) is an important new one. It enables an 
exemption to be granted if the minister considers that it 
is not necessary in the public interest that the company 
be covered, having regard to: 


—s 


(i) the persons to whom the company is indebted in 
respect of money borrowed by it, 

Gi) the amount of the indebtedness of the company 
in respect of money borrowed by it, 
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Gi) the nature of any security given by the company 
in respect of money borrowed by it, and 

(iv) the extent of the integration of the company’s 
activities with the activities of its subsidiaries, if 
any, and with the activities of any corporation of 
which it is a subsidiary and any other subsidiaries of 
that corporation, 


To bring this into focus, perhaps I might give a general 
example. I would not wish any comments that I might 
make in respect of examples to be interpretated as a 
determination of policy at the present time, because each 
case that applies for an exemption will have to be con- 
sidered on the basis of the particular circumstances. 


The Chairman: Will you have covering regulations 
under this section, or just depend on each individual 
case? 


Mr. Humphrys: It would depend on an examination of 
the individual case but it is expected that, by the time 
the measure has been in force for a year or two and we 
have had a chance to look at all the cases that become 
covered by the act and that apply for exemptions, that it 
will be possible to draw rules that are more accurate and 
more precise than we can now; and that we would be in 
a position then to report on the classes of cases that had 
been exempted, so that if the bill comes before Parlia- 
ment again, this matter could be considered in the light 
of actual experience, to see whether the terms of the 
legislation should be changed at that time or whether the 
discretionary approach should reasonably be continued. 

Some examples might be, for example, under (i) the 
persons to whom the company is indebted in respect of 
money borrowed by it—I have already referred to the 
fact that companies that borrow only from banks would 
be exempted. There might be cases where a company 
borrows from another sophisticated lender, it might be a 
private placement, a special arrangement, a consortium 
of foreign banks or some arrangement whereby one can 
reasonably take the view that the public interest does not 
demand that this kind of supervision be applied. 


Another example is under paragraph (ii). 


The Chairman: But under paragraph (i) it might be a 
parent company. 


Mr. Humphrys: Well, borrowing from a parent compa- 
ny should be exempted anyway, because a parent compa- 
ny would be a major shareholder. 


The Chairman: Yes, but there are some complications 
in that that I will mention to you later. 


Senator Desruisseaux: How about street money? What 
about short-term money that they get from the street on 
the basis of a note? 


Mr. Humphrys: I would not think, senator, that that 
would justify an exclusion, if you are asking for my 
opinion right now, because many companies, sales finance 
companies particularly, borrow short-term on the market, 
and that is the kind of situation that should be covered 
by a measure such as this. 


Banking, Trade 
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The Chairman: If I recall the facts correctly, Atlantic 
Acceptance did a lot of short-term borrowing. 


Mr. Humphrys: Yes, a great deal. 


The Chairman: And that is exactly the kind of opera- 
tion we are interested in. 


Senator Cook: Would there be such a thing as a condi- 
tional exemption, then, dependent upon a change in 
circumstances 


Mr. Humphrys: No, the exemptions would not be con- 
ditional, senator, but the minister would have the right to 
withdraw the exemption if he thought that the circum- 
stances had changed. 


Senator Cook: But how would he know? 


Mr. Humphrys: It follows that the administration 
would keep in touch with cases that had been exempted. 
They would not be formally required to file returns if 
granted an exemption, but I think in practical terms the 
administration would have to keep in touch with such 
cases to see whether circumstances had changed. 


The Chairman: Mr. Humphrys, what concerns me is 
that if the minister grants an exemption under section 3 
he does have the right at a later time to revoke; but 
where is there any authority in the bill under which he 
can require the furnishing of any material to him after 
an exemption has been granted? 


Mr. Humphrys: There is nothing in the bill that would 
require such an exempt company to file information with 
the department or with another body specifically for this 
purpose, but all the companies that are subject to this 
measure, being federally-incorporated companies, are 
also subject to the Canada Corporations Act, and there- 
fore would be required to file annual statements with the 
Department of Consumer and Corporate Affairs so that 
there would be a source of information in that respect. 
To take a practical view, I would not expect that there 
would be a serious difficulty in obtaining a reasonable 
degree of information about companies that had been 
exempted from the measure. The problem that arises is 
quite similar to the problem that arises in getting infor- 
mation about the company in the first instance to see 
whether it is a company that is subject to the measure or 
not. 


But we thought that to give a conditional exemption, 
that is, to exempt the company from some provisions of 
the bill but not from others, would be adding to the 
complication and would leave the public in a position 
where it would not know really whether a company was 
subject to the essential control provisions of the act or 
not. So it seemed better to give an outright exemption or 
not to give an exemption so that the public would know 
that, if a company is on the list as a registered company, 
the measure applies to it; if it is not on that list, the 
measure does not apply to it. In that way it presents a 
clearer picture. 


_ Senator Aird: Mr. Chairman, the last point you made is 

very important. How, in fact, will be public know? Will 
these companies carry the information on their letter- 
heads? Will it be advertised? 


Mr. Humphrys: The bill requires that there be a list of 
the registered companies published in the Canada 
Gazette each year. The fact that the company is regis- 
tered would also be on file in the Canada Corporations 
Act so that if one were making inquiries about a compa- 
ny pursuant to that act one could always obtain informa- 
tion about whether the company was registered under 
this act or not. 


Senator Aird: Do you have any forecast at the present 
time of the number of companies that you contemplate 
this will cover? 


Mr. Humphrys: So far as we have been able to deter- 
mine, we believe it will be about 90 companies. How 
many of those might apply for and be granted an exemp- 
tion I do not know at this stage. 


Senator Hollett: Has the Governor in Council yet dele- 
gated or stated what minister or department this will 
come under? 


Mr. Humphrys: It is intended that it be the Minister of 
Finance and that it be administered by the Department 
of Insurance, which reports to the Minister of Finance. 


Senator Cook: On the same point, you give an exemp- 
tion under paragraph (i), the persons to whom the com- 
pany is indebted in respect of money borrowed by it. If, 
for instance, that were changed materially, should there 
not be some obligation on the company which enjoys the 
exemption to report the fact that the condition under 
which they got the exemption was changed? Would that 
not simplify the thing for you? 


The Chairman: You mean such as any substantial 
variation or departure? 


Senator Cook: Yes, from the current conditions under 
which the exemption was granted in the first place. 


Mr, Humphrys: I think it would be incumbent upon us 
to try to become and keep informed in relation to such 
cases. We thought that we could accomplish that without 
having a statutory requirement resting on such compa- 
nies to report under the measure. It is a queston that 
relates to your earlier point, senator, about whether the 
exemption should be conditional or not. On balance we 
thought that it would be workable to give an outright 
exemption, but to try to keep ourselves up to date on the 
cases in an informal way. I think if we find that that 
does not work, then a different approach will have to be 
taken. But I do not really expect that a company that has 
received an exemption under this would take the attitude 
that they would not make available to us any informa- 
tion concerning their affairs. If it came to an outright 
difficulty where we had reason to think we should know, 
the minister could withdraw his exemption which would 
have the effect of forcing them to report. 


The Chairman: I think your decision to be forthright in 
the exemption is a wise one, Mr. Humphrys, because 
otherwise I can see how it might interfere very consider- 
ably with financing. 


Mr. Humphrys: Yes. 
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The Chairman: If it were a conditional exemption as 
against an absolute exemption, I can see where that 
might pose problems for those people who would be 
dealing in that field. Is it necessary in your opinion that a 
corporation that has been granted an exemption should 
be required to report any material change in its opera- 
tions? 


Mr. Humphrys: Well, Mr. Chairman, it is a difficult 
point, but I think it is one that is quite important from 
the point of view of the extent of the supervisory 
responsibility, and the implications of Government 
responsibility in relation to a company that may be in 
question. If a company is reporting officially to the super- 
visory authority and the supervisory authority has no 
power to do anything about the situation that is being 
reported, then I think it is almost worse from the public 
point of view than if the public knows it is an outright 
exemption. 


If you are going to require these companies to report, 
then it is a conditional exemption and what the minister 
is really doing is saying, “I will not exempt you from the 
requirements of providing information to the Superin- 
tendent of Insurance. I will exempt you from my powers 
to do anything about your company if I think a bad 
situation has arisen.” He would have to first find grounds 
for withdrawing the exemption. Then he would have to 
have the Superintendent make his examination, and then 
would have to take the other action. So we thought the 
company should be either under the measure or not, 
because a conditional exemption, in effect, gives the min- 
ister the power to amend the act and say, “I will make 
certain portions of the act apply to this company and 
“others apply to another company,” and I think it could 
be quite a confusing situation. 


The Chairman: But the companies are under the act, if 
it is necessary for them to get an exemption. 


Mr. Humphrys: But once they are exempt, they are not 
under the act. 


The Chairman: All I was saying was not that they are 
compelled to go through all the reporting here, but I 
asked you if you thought it was necessary for good 
administration that exempt companies be required to 
report material changes. That would give you a starting 
point. 


Mr. Humphrys: We would want to know about materi- 
al changes, Mr. Chairman. We hesitate to put a statutory 
requirement on an exempt company. I will say, in rela- 
tion to the same thing, that I should draw your attention 
to the fact that the power of the minister to exempt is 
conditional to this extent, That he cannot exempt a com- 
pany from the limitations on the transfer of shares to 
non-residents. 


Senator Carter: Would it not depend largely th 
permanence of the change? There might be a variation 
for a period of three or four weeks, and by the time you 
get your report in it would be back to normal again. 


Mr. Humphrys: We would not want to have to deal 
with every such case. The idea of an exemption would be 
to put the company in a category where we do not have 
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to concern ourselves with its day-to-day operations. If a 
material change did occur in the scope of its activities or 
the nature of its investing or borrowing, then, truly, it 
would be a case that the exemption should be reconsid- 
ered. So I think this implies that there would be some 
continuing contact to review the exemption, if circum- 
stances change. But the imposition of a statutory require- 
ment on the exempt company to report material change 
is something that we did not propose. I admit that in one 
way or another we should try to keep informed on such 
matters. 


Senator Cook: If the department was not in such good 
hands as yours, would it not be a good idea to put the 
onus on the person who first made the exemption? 


Mr. Humphrys: A statutory requirement of that type is 
subjective with the company, if you say that the compa- 
ny shall report any material change. It would have to be 
any change that, in the opinion of the company, is 
material—which, again, leaves it to the company’s judg- 
ment whether to report or not. 


Senator Aird: Yes, but the alternative, Mr. Humphrys, 
is the only place you are going to get this information 
from is a filing under the Corporations Act, and you have 
a sizable time lag factor. 


Mr. Humphrys: Yes, senator, but the implication of this 
is that the onus is not on the administration to bring an 
exempt company back in, It can be done, but it does not 
require the administration to withdraw the exemption if 
certain things happen. 


Senator Gelinas: Are these exemptions reviewed every 
year? 


Mr. Humphrys: I think they would be reviewed peri- 
odically. It is hard to judge at this stage how many there 
would be and what the nature of them would be. 


The Chairman: This bill does not require an annual 
review of the exemptions. 


Mr. Humphrys: No, it does not, Mr. Chairman. 


The Chairman: So here we are doing our best to 
provide a measure of protection for the public against 
conditions we know have existed. For the purpose of this 
bill we are assuming that once a person qualifies and the 
minister gives him an exemption, he carries on and it is 
up to the minister to try to find out whether he has been 
true to the circumstances on which the exemption was 
given. 


Senator Cook: I think we should reserve the point and 
come back to it after we have heard the evidence of the 


other people. 


The Chairman: Yes, I think we have talked it out, and 
we can make a note of it. 


Senator Desruisseaux: Mr. Chairman, if I could revert 
to clause 3(2)(c)Gi)—“the amount of the indebtedness of 
the company in respect of money borrowed by it,’”—what 
would be the present guidelines? I cannot see what they 
would be. 
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Mr. Humphrys: I could give two examples there, sena- 
tor. Under the test in subclause (3) of clause 2 a company 
is not considered to be an investment company if the 
outstanding debt, together with guarantees, is less than 
25 per cent of the aggregate of the debt and capital and 
surplus. 


We might have a case where a company had guaran- 
teed debts of some of its subsidiaries but had not bor- 
rowed any money or had borrowed only a small amount, 
so the indebtedness for the money borrowed might be 
quite small although the total of its guarantees plus 
borrowed money might be more than the 25 per cent 
base. So we thought that might be a kind of case we 
would want to look at to see whether the borrowed 
money was of such significance that the company should 
be covered or not. 


Another case might be where a company buys a parcel 
of real estate that has a big mortgage on it. When it 
prepares its balance sheet that mortgage would appear as 
a debt, but it is not money that was borrowed by the 
company. So, again, we might want to look at that case 
in the light of the actual money borrowed by the compa- 
ny, as distinct from its debt. 


Those are the kind of cases we would want to look at. 


Senator Aird: Mr. Chairman, I would like to go back to 
the numbers again, and perhaps Mr. Humphrys does not 
have them available at this time, but it seems to me that 
it would be very useful for us to have on the record a 
breakdown, province by province, of the 90 that he fore- 
casts will come under this act, so that we will have an 
idea as to wnere this responsibility is ultimately going to 
lie. 


Mr. Humphrys: We have done the best we can so far, 
senator, to try to identify the companies that might meet 
the tests. We have not received all the information that 
we would need from all the companies, so we do not 
want to commit ourselves too firmly on any predictions, 
although most of them are centred in the two major 
provinces of Quebec and Ontario. 


Senator Aird: More than half? 
Mr. Humphrys: I think so, yes. 


The Chairman: In your projection by which you 
reached 90, have you projected incorporations, looking 
forward, or is this just existing companies? 


Mr. Humphrys: This is just existing companies, so far 
as we could identify them. 


The Chairman: If there are no other questions, will you 
carry on, Mr. Humphrys? 


Me. Humphrys: That area of discretionary exemption 
was one of the principal changes in this measure as 
compared to the bill you studied although, as you can 
see, it is aimed at the same kind of problem that this 
committee was working on when you last studied the 
measure. 


The Chairman: I think your Roman numeral (iv) in 
section 3 is a very important additional basis for exemp- 
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tion; that is, the integration feature of the company’s 
activities. Would you develop that a bit? 


Mr. Humphrys: Under the measure as it left the 
Senate, where a company loaned money to or invested in 
a subsidiary it was provided that that type of investment 
would be ignored for the purposes of testing whether a 
company was an investment company or not, provided 
that the subsidiary was not itself an investment 
company. 

Some cases have come to us since then where there 
could be two, three or four layers of subsidiaries and the 
company may have made an investment in the second or 
third layer. Rather than try to revise the wording dealing 
with subsidiaries that has been adopted by this commit- 
tee, we thought it better to take this approach and permit 
the minister to look at the extent of the integration in 
the activities of the particular company with those of its 
subsidiaries, of its sister companies and of its parent, and 
to try to judge in that context whether it is really an 
investment intermediary so far as the public is concerned 
or whether it is part of the whole operating function of 
the corporate enterprise. 

There may be a variety of cases—perhaps more so 
than anybody can list at this stage—where a company 
may serve only the parent, or it may serve all the 
companies in the group. There may be quite a variety of 
circumstances. 


This permits such companies to be studied and in the 
light of the integration cf its activities with companies in 
the family, to determine whether this kind of supervision 
and control is necessary in the public interest. 


The Chairman: Even if such an operation were covered 
and exempt, or the act did not apply under the provi- 
sions, this integration might apply in the situation where 
you have a top company which fully owns a number of 
subsidiaries that are manufacturing companies, and then 
it has also a wholly owned subsidiary which it uses as a 
financing media. The top company may lose money in 
addition to holding shares in its financing subsidiary, but 
all the borrowing from the public for the financing of the 
manufacturing companies may be done by this financing 
subsidiary. We have dealt with that elsewhere on a per- 
centage relationship of assets. But this integration feature 
would apply, would it not? 


Mr. Humphrys: Yes. Such a case could be studied 
under this clause. 


The Chairman: The committee will remember that we 
had Massey-Ferguson who were making substantial 
representations on this point. 


Mr. Humphrys: The other important addition to the 
bill deals with the limitation of the transfer of shares to 
non-residents in respect of sales finance companies. These 
new measures are found in clauses 10 to 17, and they 
carry with them the subsidiary provisions enabling the 
making of emergency liquidity loans to companies that 
are subject to that restriction. These emergency loans 
could be made by the Canada Deposit Insurance Corpora- 
tion using funds borrowed from the Consolidated Reve- 
nue Fund. 
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The Chairman: That is a curious set-up, Mr. Hum- 
phrys. This is to deal with the nationality of the share- 
holders of the company and requires that the non-nation- 
als cannot hold more than a certain percentage of shares 
of the company. Is that right? 


Mr. Humphrys: Yes, Mr. Chairman. Clauses 10 to 15 
impose limitations on the transfer of shares of a sales 
finance company to non-residents. A sales finance compa- 
ny is defined on page 17 of the bill as: 

—an investment company at least twenty-five per 
cent of the assets of which, valued in accordance 
with the regulations, consist of 
(i) loans, whether secured or unsecured, made by 
the company, or 
Gi) purchases by the company of conditional sales 
contracts, accounts receivable, bills of sale, chattel 
mortgages, bills of exchange, promissory notes or 
other obligations representing part or all of the 
sale price of merchandise or services; 


Such a company would be subject to these limitations 
and the limitations are practically identical with similar 
limitations applicable to life insurance companies, trust 
companies, mortgage loan companies and banks. That is, 
they impose a maximum of 25 per cent on the portion of 
the shares that can be held by non-residents and a max- 
imum of 10 per cent on the shares that can be held by 
any one non-resident. In relation to those companies, 
those limitations apply to each class of shares if there are 
several classes. 


Senator Lang: Assume that a company was exempted 
under this act and it had outstanding options to non-resi- 
dents involving more than 25 per cent of the stock, and 
then the exemption was revoked and the option holders 
exercised their option? What sort of position would the 
directors find themselves in? 


Mr. Humphrys: I would say first that the power of the 
minister to exempt a company from the application of 
the act does not extend to enable him to exempt a 
company from the limitations of transfer of shares 
between non-residents. That is the first answer to your 
question. 

The second point, which is a difficult one, is that a 
company is subject to these limitations only if it is a 
sales finance company that is, only if it remains an 
investment company and remains as a sales finance com- 
pany within these definitions. Should it fail to do so, it 
would drop out of the act completely and would also be 
freed from these exemptions. 

It would be possible to imagine a case of a company 
that was subject to these restrictions and its financial 
position changed in such a way that it was no longer an 
investment company. Then it might be sold to non-resi- 
dents and might subsequently come back in as an invest- 
ment company. 

Once a company is registered under this act, it remains 
an investment company regardless of the change in its 
assets until that registration is allowed to lapse or is 
withdrawn. 


f The Chairman: The company can bring the thing to 
issue. It would not renew its registration? 


Mr. Humphrys: The renewal is at the discretion of the 
minister and not the company. 


The Chairman: How does the company let it lapse? 


Mr. Humphrys: It could not let it lapse. The minister 
might let the registration of the company lapse if it is no 
longer acting as an investment intermediary; but it is 
discretionary with him whether he allows it to lapse or 
not. 


Senator Beaubien: Mr. Humphrys, what about CIT 
Finance and such people who are wholly owned in the 
States? 


Mr. Humphrys: Any company that is controlled by a 
non-resident—that is, where more than 50 per cent of the 
voting stock was held by a non-resident on October 17, 
1969, which was the date that this measure was 
announced—is exempt from this restriction. 


Senator Aird: I should like to ask a question under 
10(1)(a). Is it normal to say: 


4G) an individual who is not ordinarily resident in 
Canada, 


I query the word “ordinarily”. 


Mr. Humphrys: This is the same wording as that used 
in the Bank Act, the Insurance Companies Act, the Trust 
Companies Act and the Loan Companies Act in connec- 
tion with similar measures. We therefore considered it 
wise to following that wording, which I have not had 
questioned. 


Senator Cook: Is it also used in the Income Tax Act? 


Mr. Humphrys: As I say, it has been used in other 
cases. Maybe Mr. McDonald, the Legal Adviser to the 
Department of Insurance, would comment in. this 
connection. 


Mr. H. B. McDonald, Legal Adviser, Department of 
Insurance: I would only say that the expression has been 
used in other statutes and there is a body law to assist in 
the determination of the meaning of the expression. 


Senator Aird: You are satisfied that there is sufficient 
jurisprudence and a number of rulings on the point to 
provide a sensible interpretation of the wording “or- 
dinarily resident”. 


Mr. McDonald: I would think so, senator. 


The Chairman: I think that is correct, senator; there is 
much jurisprudence on the question of establishing 
whather a person is or is not to be regarded as a resi- 
dent. He may think he has done all that is necessary to 
cease being a resident, but the jurisprudence provides 
that no matter where else he may have residence he still 
retains residence in Canada. 


Senator Aird: In any event I draw to the attention of 
the Superintendent that from a common sense point of 
view this seems to be wording that would give rise to a 
number of questions and therefore should’ be 
reconsidered. 
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The Chairman: Yes, they could avoid it by prescribing 
a time limit, such as is contained in the Income Tax Act. 
A person spending so many days in Canada becomes a 
resident for tax purposes. 


Senator Aird: In my opinion a person is either a resi- 
dent or a non-resident of Canada and the word “ordinari- 
ly” has nothing to do with it. That would be a layman’s 
approach. 


The Chairman: That is open to various interpretations. 
Senator Aird: Yes. 


The Chairman: Would you consider a definition that 
would not present such problems, for instance by time 
limit? 


Senator Beaubien: Or as defined by the Income Tax 
Act. 


Mr. Humphrys: I would suggest, Mr. Chairman and 
senators, that the provision has been in the federal legis- 
lation since 1965. We have had no difficulty with it. 


In this connection we are creating a prohibition against 
the directors’ transferring shares to persons of a certain 
class. The decision rests with the directors and if they act 
in good faith and on the basis of their knowledge and 
understanding, this is all that is required of them. There- 
fore, if they reach the conclusion that a person is not 
ordinarily resident in Canada and refuse him a transfer 
of shares, they are acting in accordance with the require- 
ments resting on them. 


However, the extent to which this provision might be 
criticized is that in the context of this type of measure 
does it leave the way open for a person who is really a 
non-resident to achieve control of a company where Par- 
liament does not wish him to do so? I doubt that there is 
enough range of judgment within the measure to arrive 
at that result. In the first place, it would deal only with 
individuals, because the residence of a corporation will 
be known precisely. If an individual is moving back and 
forth, in and out of Canada and his connection with 
Canada is such that the board of directors feel that in 
their judgment he is ordinarily resident in Canada, is 
close enough to the borderline that there would probably 
be no objection from the point of view of public policy if 
he does own more than 10 per cent or 25 per cent of the 
stock of a company. 


The Chairman: Except that you would agree with the 
principle of drafting the provisions of a bill clearly 
enough that litigation will not be provoked. 


Mr. Humphyrs: I could not quarrel with that principle, 
definitely not. 


The Chairman: Do you not think that the word “or- 
dinarily” in this clause might very well have that effect? 


Mr. Humphyrs: It gives a broader range of judgment to 
the directors, but I do not think it would provoke 
litigation. 


The Chairman: But penalties are imposed on the direc- 
tors if they permit transfers by a non-resident. 


Mr. Humphrys: They are protected from penalty if 
they act in good faith on the basis of the best of their 
knowledge and belief. Therefore, if they form a judgment 
that a person is not ordinarily resident in Canada and 
refuse transfer of shares, in my opinion he has no 
recourse against them and no penalties are imposed for 
improper action. The converse also follows. 


The Chairman: That is too broad a statement. Certain- 
ly the directors might have an exposure to litigation as 
between themselves and the affected person. You are 
speaking from the point of view of prosecution and 
penalty under the statute; if they act in good faith they 
would not be subject to it. However, we are considering 
it from the point of view of the obligations imposed on 
directors vis-a-vis the person who is refused a transfer 
because they consider him to be a non-resident. He 
makes an issue of it and the courts hold that on the basis 
of the evidence he is ordinarily a resident. 


Mr. Humphrys: In that case he could obtain the shares, 
but I see no serious problem arising from that. 


The Chairman: Except the cost; litigation is expensive. 


Senator Aird: Perhaps a practical answer would be to 
ascertain the interpretation as to whether a person is a 
resident or a non-resident by consulting your 
department. 


Mr. Humphrys: Yes, and he might not attempt to buy 
the shares, which is essentially the purpose of the 
measure. 


Senaior Beaubien: What would be the effect of simply 
deleting the word “ordinarily”? Ordinarily is a wonderful 
word invented by the lawyers. 


The Chairman: It would then read “a person who is 
not resident in Canada”. 


Mr. Humphrys: I cannot answer that without consult- 
ing the Department of Justice. I would be very reluctant 
to see a change in this measure as compared with similar 
measures containing identical wording. 


The Chairman: I do not think the fact that we have not 
checked this in other legislation is any argument against 
checking it in this bill. 


Senator Hollett: Do you not consider there to be a 
slight grammatical error in paragraph (c): “ “resident” 
means an individual...that is not a non-resident;”. 


Mr. Humphrys: “...an individual, corporation or trust 
that is not a non-resident;” I do not think so senator. 


Senator Hollett: “Resident means an individual that is 
a non-resident’. Would it not be better to have “who” in 
there somewhere? I am not worrying very much about it, 
but I would not like your department to come out with 
grammatical errors. It means an individual who is nota 
resident or a corporation or trust that... 


Senator Aird: The word “ordinarily” also appears. 


Senator Holleti: Well, no one knows what that means. 
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Mr. Humphrys: I do not think that would be necessary. 


The Chairman: It is a negative manner of defining; 
however, its meaning is clear. 


Mr. Humphrys: Your point is correct, senator, from the 
point of view of the purity of English. The clauses 
through to 14 are, as nearly as possible, identical with 
similar measures in the other legislation. 


The Chairman: When you say “other legislation” you 
mean the amendments we made to the Trust Companies 
Act? 


Mr. Humphrys: The Trust Companies Act, the Loan 
Companies Act, the Canadian British Insurance Compa- 
nies Act and the Bank Act, with, of course, whatever 
changes in wording are necessary to accommodate them 
to the new type of company covered by this measure. 
Sales finance companies that were foreign owned at the 
effective date of this announcement, October 17, 1969, are 
exempt from this restriction. The exemption holds as 
long as one non-resident owns more than 50 per cent 
of the stock. If the situation should change and that 
condition no longer exists—that is, it is no longer a case 
that one non-resident owns more than 50 per cent—then 
they would be subject to this restriction and future 
transfers of shares would be restricted. 


The Chairman: Mr. Humphrys, would you rationalize 
the policy that makes it necessary to have this kind of 
restriction on non-resident holding apply to sales finance 
companies? 


Mr. Humphrys: I can only refer back to the announce- 
ment of the Minister of Finance. The press release dated 
October 17, 1969, issued by the Minister of Finance was 
as follows, in the significant passage respecting your 
question, Mr. Chairman: 


These companies play an important role in financ- 
ing retail trade and in financing business and indus- 
try through loans for equipment and inventory. The 
Government considered it important to preserve a 
significant Canadian controlled element in this type 
of financial enterprise. 


This type of company, in the activity that it plays in 
the financial fabric in the sale of goods and in retail 
trade, was of a special defined type. I think sales finance 
companies are generally known and recognised for their 
particular type of business; it comes close to a kind of 
banking activity. The fact is that in Canada a large 
number of the sales finance companies that are foreign 
controlled. There are some that are Canadian controlled. 


The policy, as I interpret it, was that the Government 
thought it desirable that a Canadian controlled element 
be maintained in this financial activity, and consequently 
they proposed this measure. I do not think it necessarily 
implies any policy decision respecting other types of 
companies, whether they should be subject to similar 
restrictions or not. Steps have been taken class by class 
from time to time as circumstances seemed to indicate. 
You will recall that this type of restriction was imposed 
respecting life insurance companies back in, I think, 1965, 
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and loan companies and trust companies at the same 
time. Following that, similar restrictions were adopted 
for banks. Then there were provisions relating to broad- 
casting companies and other types that are defined as 
constrained share companies under the Corporations Act. 


The Chairman: You would not regard, would you, the 
modus that might impel you in connection with a broad- 
casting company to require Canadian ownership to be the 
same as that requiring Canadian ownership in sales 
financing companies? Is there a principle that is common 
to the two? 


Mr. Humphrys: I would not think so, Mr. Chairman, 
but I really think that any proposal in this regard is a 
matter of government policy and it is hard for me to say 
more than I have. 


The Chairman: I am not going to ask you to. 


Mr. Humphrys: The policy decision was evidently that 
so far as sales finance companies are concerned, the 
Government thought there should continue to be a 
Canadian controlled element, although not obviously an 
exclusive area for Canadian control. As I see it, the 
significance of these companies is the part they play in 
the financing of retail trade and business and industry 
generally through corporate loans and other financing 
activity. They do play an important part in the financial 
fabric of the country, and, just as in the case of banks 
and other major financial institutions, there is a case for 
seeing to it that there is some Canadian control voice in 
this activity. 


The Chairman: Mr. Humphrys, I was wondering if you 
have a statement, or if you could prepare one, that would 
show the number, size and scope of the business opera- 
tion of non-resident companies operating in Canada in 
this sales finance field; then sales finance companies 
operating in Canada that are majority controlled as 
against, say, 100 per cent; and then the Canadian owned. 


Senator Beaubien: Are those figures available, Mr. 


Humphrys? 


Mr. Humphrys: We would not have that type of infor- 
mation yet. We think that if this measure is adopted and 
the reporting procedure begins, we would then be able to 
produce that kind of information, at least as respects 
federally incorporated companies. We could not neces- 
sarily get it with respect to provincially incorporated 
companies. 


The Chairman: You mean that if we ask the Bureau of 
Statistics to tell us the percentage operation of the field 
we could not get it? 


Senator Beaubien: Would General Motors Acceptance 
and C.I.T. Finance report on the size of their Canadian 
operation? 


Mr. Humphrys: General Motors Acceptance would. 
C.I.T. is a United States company but they have a 
Canadian subsidiary. 


Senator Beaubien: Which would report. 
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Mr. Humphrys: It would report to us. We would be 
able to produce figures for federally incorporated compa- 
nies. We would be able to produce figures in relation to 
federally incorporated companies. The difficulty of get- 
ting accurate figures is that we would have first to see 
whether the company falls within the definition of a sales 
finance company in this measure, which may not be 
exactly the same as the definition being used for the DBS 
figures, but I imagine that the DBS could produce a 
breakdown of the companies that they include in their 
definition of sales finance companies. 


Senater Beaubien: If you got the figures of General 
Motors Acceptance and C.I.T. Finance I think you would 
have 99 per cent of what the foreign-owned people are 
doing. 


Mr. Humphrys: I can say that, of the ten largest sales 
finance companies in Canada, as put forward by the 
briefs of the Federated Council of Sales Finance Compa- 
nies, seven of them are federally incorporated. Their 
total assets were reported by the Federated Council at 
the end of 1968 as being $3.1 billion. I think that 75 per 
cent of that would be represented by federally incor- 
porated companies and two of the major companies that 
are Canadian controlled, the I.A.C. and the Traders 
Group would account for close to two billion of the $3.1 
billion. 


The Chairman: So there is a significant Canadian 
market in this kind of operation? 


Mr. Humphrys: At this point of time, there is a signifi- 
cant Canadian controlled element in this particular 
industry, yes: 


The Chairman: And this would check inroads. 


Mr. Humphrys: It would prevent the sale of any such 
company that is now Canadian controlled, it would pre- 
vent the sale of control to non-residents. It does not by 
itself prevent the formation of a new company, owned by 
non-residents from the outset. So it does not protect the 
Canadian controlled company from competition from 
other existing foreign controlled companies or new com- 
panies. But it does prevent the sale of existing Canadian 
controlled companies in this field. 


The fact that the Canadian controlled companies have 
to compete to such a significant extent with foreign con- 
trolled companies leads to comments in relation to this 
lender-of-last-resort provision. It was noted that the 
number of foreign controlled companies in this field in 
Canada are subsidiaries of very large foreign companies. 
They may have access to funds from their parent, or they 
may be able to put the guarantee of their parent on their 
paper which they market in the Canadian market. In 
such cases it gives them a significant advantage in the 
investment market as compared with Canadian controlled 
companies that cannot add the extra name to their paper. 


It was felt that if a Canadian controlled element of any 
significant size is to be retained in this industry, not only 
must one prevent the sale of the company to non-resi- 
dents but one must try to put the companies in a position 
where they can compete for the business without signifi- 


cant disadvantage. Part of the competition in this field is 
the ability to raise money in the market in order to 
finance the purchase of the sales finance paper and carry 
on the other activities. Consequently, to attempt to equal- 
ize the competition position this facility is proposed to 
add an extra degree of confidence to the paper of the 
Canadian conrolled companies. 


This measure proposes that a_ lender-of-last-resort 
facility be created, whereby loans could be made to 
Canadian controlled sales finance companies if needed to 
meet an emergency liquidity problem. Such loans, under 
this proposal, could be made only for emergency liquidi- 
ty. They would be limited to six month periods and 
would be made only if the company concerned had sub- 
stantially exhausted sources of liquid funds otherwise 
available to it. 


The Chairman: Are you referring to clause 16? 
Mr. Humphrys: Yes. 


The Chairman; Or the Canada Deposit Insurance Cor- 
poration may make loans? 


Mr. Humphrys: Yes. 


The Chairman: I think that was in connection with 
sales finance companies that are subject to clauses 11 to 
13? 


Mr. Humphrys: That is correct, sir. Clauses 11 to 13 
deal with companies that have a non-resident share limi- 
tation. They are companies with respect to which there is 
a restriction on the transfer of shares to non-residents. So 
any such company is in a position where it cannot 
become controlled by non-residents. This lender-of-last- 
resort facilities through the CDIC is available only to 
such companies, so it can be said that it is available only 
to Canadian controlled sales finance companies. 


The Chairman: Do you think that is clear from clause 
16? 


Mr. Humphrys: Yes, senator, because clause 16 permits 
these loans to be made only to companies that are subject 
to clauses 11 to 13, and those are companies for which the 
transfer of shares is limited, and such companies do not 
include foreign controlled companies. 


The Chairman: What is the source of the money that 
the Canada Deposit Insurance Corporation may use for 
liquid purposes? 


Mr. Humphrys: The Canada Deposit Insurance Corpo- 
ration is really used as an agency vehicle for these loans. 
It will not use the funds that it has accumulated from its 
deposit insurance activities. Its activity in this regard 
would be completely separate from its deposit insurance 
activities. This bill would empower the advance of 
moneys from the Consolidated Revenue Fund to the 
CDIC for the purposes of such loans and would require 
the CDIC to account for such activities, quite separately 
from these deposit insurance activities. 


Senator Aird: Do you have a figure, Mr. Humphrys, as 
to the assets of the ‘CDIC at the end of 1970 ? 
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. Mr. Humphyrs: I have not it with me, senator. I can 
easily get it. 


Senator Aird: Do you have an approximate idea—or 
your colleagues? 


Mr. Humphrys: I would rather get the figures. 


Senator Cook: Were there any claims on it last year? 


Senator Beaubien: It is a one-way street only? 


Mr. Humphrys: There will be claims on it. In effect, 
there have been claims, yes. The Commonwealth Trust 
Company in British Columbia is now under liquidation, 
which will give rise to a claim against the Deposit Insur- 
ance Corporation. Mr. McDonald will get the figure for 
the assets of the CDIC by telephone. 


Senator Cook: Would it be of any great magnitude? 


Mr. Humphrys: It is hard to estimate at this stage, but 
I think the claim will be substantial, yes. I would expect 
so. 


The Chairman: 
failures. 


The contributors are financing the 


Senator Beaubien: Of competitors, yes. 


Mr. Humphrys: The funds from the contributors are 
paying the depositor’s losses. That is the intention of the 
plan. 


Senator Beaubien: The force that is strong has to look 
after the weak. 


The Chairman: That is a good principle. 


Senator Aird: The point is that it is an increasing sum 
of money, and is it being put to use? 


The Chairman: This money for this purpose will come 
from the Consolidated Revenue Fund. 


Mr. Humphrys: It is quite separate from any other 
activity of the corporation and will not be advanced 
unless there is an application for a loan from the compa- 
ny, in which case the Deposit Insurance Corporation 
would then seek an advance from the Consolidated Reve- 
nue Fund for the purpose. 


Senator Lang: Does it say that anywhere in the bill? 


Mr. Humphrys: Yes, senator, in clause 29, page 40, it 
says that out of the Consolidated Revenue Fund the 
minister may advance funds to the CDIC for the purpose 
of making loans under section 16. 


The Chairman: I was just wondering whether there 
should be some tie-up between section 16 and section 29. 
What do you think Mr. Hopkins? 


Mr. E. Russell Hopkins, Law Clerk and Parliamentary 
Counsel: There is in section 29 (1)(b). 


The Chairman: Well, the significance of that does not 
fall exactly... 


Mr. Humphrys: I think, sir, it should be line 14 of 
paragraph (a): 


...the Minister 
(a) may, on terms and conditions approved by the 
Governor in Council, authorize advances to the 
Canada Deposit Insurance Corporation (in this sec- 
tion and sections 30 and 31 referred to as the 
“Corporation”) of amounts required for the pur- 
pose of making loans under section 16;... 


The Chairman: But that is not an exclusive thing. Is it 
not still within the scope of section 16(1) for the Deposit 
Insurance Corporation to make the loan? 


Senator Cook: Or to use its own funds. 


The Chairman: It may be that I have missed it, but 
there is nothing I have seen in the bill that requires the 
Deposit Insurance Company to maintain this as a sepa- 
rate operation and to use only those funds. 


Senator Lang: But section 29 (b) is mandatory, how- 
ever. It says that the minister “shall”. 


The Chairman: It is a question of intention. 


Mr. Humphrys: The intention is that the corporation 
shall not use its own funds but shall use only the funds 
advanced to it under section 29, but subject to reimburse- 
ment. The Deposit Insurance Company should not be put 
in the position where it can incur losses for the funds 
that it has for the particular purpose. 


Mr. Humphrys: It is not intended that the CDIC be 
empowered to use any of its deposit insurance funds. 


The Chairman: Where is the limitation? 


Senator Cook: Section 31 says that it has to be kept 
separate. 

The Chairman: Section 30 says that the corporation 
shall establish in the Bank of Canada a separate account. 
Under section 31 on page 41 there is a provision that the 
record shall be kept separate and distinct. But that still 
could govern within the limits that the Deposit Insurance 
Company was putting up its own money. 


Mr. Humphrys: But section 31 says: 


31. The assets and liabilities and the receipts and 
disbursements of the Corporation arising from its 
operations under this Act, and the records of the 
Corporation relating thereto, shall be kept separate 
and distinct from those arising from its operations 
under the Canada Deposit Insurance Corporation 
Act. 


The Chairman: It does not tie it down in section 16 
that they have general authority to make loans in certain 
circumstances. True, there is a source named in section 
29 which may provide the money, but it does not take 
away from the Deposit Insurance Company the right to 
use its own funds. At least I have not seen it there. 
Maybe I should read it more carefully. 
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Chairman. 


Mr. Hopkins: It should be looked at, yes. 


Senator Cook: As it is, it is just a cross-reference. 
Section 29 relates to section 16, but section 16 does not 
relate to section 29. 


The Chairman: All right. I think it should be tied in 
and I would appreciate your looking at it. 


Mr. Humphrys: It is certainly intended that any activ- 
ity of the CDIC in this regard be kept quite separate from 
its deposit insurance activities, because it is intended to 
use the CDIC only as an agency vehicle. 


The Chairman: I believe we interrupted your presenta- 
tion, Mr. Humphrys. 


Mr. Humphrys: I was almost finished, Mr. Chairman. I 
dealt with the lender of last resort facility which is 
linked to the restriction on transfer of shares of sales 
finance companies to non-residents, and we touched on 
clauses 29, 30 and 31, which also are linked in with the 
lender of last resort facility. So that is the outline espe- 
cially of the new clauses that are in the bill, stemming 
from the limitation on transfer of shares with respect to 
sales finance companies. 


The Chairman: Except for section 15. 


Mr. Humphrys: Section 15 is part of the same piece. It 
is inserted in order to prevent the restrictions on the 
transfer of shares being avoided by the sale of all the 
assets and liabilities of the company to another company 
so that, effectively, the whole business could be trans- 
ferred to another company leaving the selling company 
as an empty shell. The provision states that no sale or 
disposal of the whole or any part of the undertaking of a 
sales finance company—that is, a company under this 
restriction on transfer of shares is of any effect unless it 
is approved by the minister, if the minister thinks that 
the sale is likely to result directly or indirectly in the 
acquisition of the whole or any part of the undertaking 
of the company by a non-resident. 


Now, there is an area of judgment left in there, 
because cases might arise where the sale is from a feder- 
al company to a provincial company and the provincial 
company, while it may be Canadian-controlled at the 
time of the sale, might promptly be purchased by a 
non-resident, if there is no restriction under its jurisdic- 
tion. So that one would have to look at the end result of 
the sale of the undertaking to try to judge whether it is a 
move intended to get the business and undertaking into 
the hands of non-residents. 


It is not put up as an absolute prohibition—that is, that 
the minister shall refuse, because there might be cases 
where a company would wish to sell parts of its under- 
taking, and in such cases it might be that perhaps the 
only purchaser or best purchaser is a foreign-controlled 
company. So that dealing with part of the undertaking I 
think makes it important to leave a certain amount of 
flexibility to consider the particular case. 
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This type of control over the sale or dispoal of the 
whole or any part of the undertaking is one that is found 
in other legislation that we administer. This one is not 
quite as extensive as we have it in other legislation. It is 
intended here primarily to serve an auxiliary purpose to 
the limitation of the transfer of shares. 


The Chairman: There seem to be a number of prob- 
lems inherent in the language of section 15, Mr. Humph- 
rys. Maybe you can clarify them for me. This relates to 
Canadian-controlled companies. 


Mr. Humphrys: Yes, sir. 


The Chairman: Where it may have some percentage of 
non-resident shareholders. 


Mr. Humphrys: It may have, yes. 
The Chairman: But not up to control. 
Mr. Humphrys: That is correct, sir. 


The Chairman: So it is a Canadian-controlled company. 
You talk about the ‘‘sale or disposal” of the whole or any 
part of the undertaking of “a sales finance company”. 
The question that arises right away is: What is “the 
undertaking or part of the undertaking’? What does it 
include, and what is the creditors’ position in relation to 
this? Are we getting into that old situation of matters of 
property and civil rights in the province? Are you 
trenching on rights of creditors by saying that under 
certain circumstances only with the consent of the minis- 
ter can a sale be made part of the assets? 


I have sent for the Canada Corporations Act because 
“undertaking” is defined there. I think it is defined as 
being “the whole or any part of the business”. It is in the 
interpretation section. What does that include? Does this 
“sale or disposal” include the matter of mortgaging or 
pledging for the purpose of raising money, or creating a 
floating charge for the purpose of raising money? 


Mr. Humphrys: I do not believe that the sale of the 
undertaking of the company... 


The Chairman: I am going to the word “disposal” as 
well. 


Mr. Humphrys: I do not believe it is synonymous with 
the sale of assets of the company. 


The Chairman: “Undertaking” in the Canada Corpora- 
tions Act is defined this way, that it “means the business 
of every kind which the company is authorized to carry 
on’. So if a sales finance company of this character, to 
which section 15 would apply, wishes to sell a block of its 
assets, is it subject to section 15 and must you get the 
consent of the minister? 


Mr. Humphrys: One would have to look at the case, 
but the sale of assets by itself in the normal trading of 
assets would not, I think, in anybody’s interpretation, be 
the sale of part of the company’s undertaking. But where 
it is the sale of a block of business which includes the 
sale of assets and all the pertaining rights and privileges, 
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where it is part of the business the company is carrying 
on, then it would be the sale and disposal of part of the 
undertaking of a company. 


The Chairman: But you are distinguishing between 
“assets” and “undertaking”? 


Mr. Humphrys: Yes. 


The Chairman: And you are distinguishing between 
“part of the undertaking” and ‘some of the assets’. 


Mr. Humphrys: I am distinguishing between the whole 
of the undertaking or part of the undertaking, and I am 
distinguishing between the undertaking and the assets. 


The Chairman: Have you any connotation on the word 
“disposal”? Certainly, it is different from “sale’’ because 
you use the two words. 


Mr. Humphrys: Well, it is a broadening of the concept, 
to take care of any case where the assets are really 
separated from the company. There may be cases where 
it is questionable whether it is a sale. It could be a trade, 
for example. 


The Chairman: What is mortgaging? In a mortgaging 
you are pledging and you are giving a prior right to the 
mortgagee in relation to the assets which are charged. 


Mr. Humphrys: I would not regard it as being a dispos- 
al if you were giving a claim against your assets, but if 
you are transferring title of the assets I would regard it 
as being disposal, even if you have a contingent right to 
recover. 


The Chairman: If I use a form of trust deed or inden- 
ture in creating a floating charge, have not I got right 
into the question you are mentioning, that there is inher- 
ent in that a transfer to a trustee? It may not become 
effective as a floating charge and does not interfere with 
the operation of the company until there is a default, but 
is there not some kind of disposal there? 


I would have thought that instead of saying ‘“‘the whole 
or any part of the undertaking” you might say, “the 
whole or any substantial part of the undertaking”. That 
would cut down the problem a bit, and in a lot of 
legislation I think they use it. In trust deeds, for example, 
they use that expression as to what the company, not- 
withstanding the charge on its assets, may do in the 
ordinary course of business. 


Senator Cook: In default. 
The Chairman: Yes. 


Mr. Humphrys: Well, in fact, it is unlikely that any 
refusal of the minister to approve a sale would be direct- 
ed against anything other than a sale of a substantial 
part of the undertaking. But putting the word “substan- 
tial” in adds to the uncertainty, as to what kind of case 
shall be brought forward. The chairman has already 
mentioned that there may be some question about wheth- 
er a particular transaction is the sale of part of the 
undertaking. Putting the word “substantial” in there 
raises another judgment point. If you decide it is a sale 
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of part of the undertaking, is it a substantial part? Again, 
it is a question of judgment, of what is substantial. So we 
left the word out, really, to try to make more precise the 
kind of cases that should be put before the minister to 
see whether, in his opinion firstly, it is a case that 
would result in the acquisition of the whole or any part 
of the undertaking by a non-resident; and, secondly, if he 
says “Yes”, whether he would approve or disapprove of 
it. 

The Chairman: But, Mr. Humphrys, the language used 
in trust deeds is ‘‘to the whole or substantially the whole 
of the undertaking’. I think the reasonable interpretation 


of that has been that it covers and includes any viable 
part of the operation. 


Mr. Humphrys: I would say “substantially the whole” 
is a much easier phrase to interpret than “any substantial 
part’’. 


The Chairman: Then why should not this read in that 
fashion: “the whole or substantially the whole of the 
undertaking”? 


Mr. Humphrys: Well, we wanted to deal with cases 
where the proposal might not be “substantially the 
whole”; it might be half; it might be a quarter, and you 
might want to say, “We do not think that transaction 
should go through.” 


Senator Beaubien: If it was a big undertaking, even a 
relatively small part might be a very big piece of the 
business. 


Mr. Humphrys: Yes. 


The Chairman: I can conceive a sales finance company 
might have operations in a number of provinces, and it 
might decide that in the interests of its business opera- 
tions it wants to get out of the business in a particular 
province, maybe based on experience or something else. 
Here, it seems to me on the reading of section 15, it has 
to come to the minister for his consent. 


Mr. Humphrys: That is right; it is intended. 


The Chairman: Then we are at the question as to 
whether it should be intended and whether we should 
approve. 


Mr. Humphrys: Exactly. 


The Chairman: This is ordinary business judgment; it 
is not disposing of a viable part of the business 
operations. 


Senator Cook: It is only questioned if it tends to end 
up in the hands of non-residents? 


Mr. Humphrys: That is correct, sir. 


The Chairman: This may be the logical place to solve 
it; and it may be the only place. 


Mr. Humphrys: It is intended to complete the pattern 
of control of the transfer of shares to non-residents, and 
really to block the possibility of avoiding that by selling 
the undertaking, or a substantial part of it. 
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You could do this piecemeal, of course. You could sell 
part this week, and part next week, and so on. So, in 
order to make it effective we thought we should put in 
the words ‘“‘the whole or any part”, and then if it is a sale 
of the undertaking in anybody’s judgment the matter can 
be placed before the minister. 


In practical terms I do not think it is all that difficult to 
find out or settle upon when the transaction is a sale of 
part of the undertaking as distinct from a sale of assets. 
We have a lot of precedent in our other legislation. For 
example, the Loan Companies Act provides that the com- 
pany may sell and dispose of the whole or any part of 
the business, rights, credits, effects and property of the 
company, and that no such sale or disposal shall be made 
until approved by the shareholders and by the minister. 
This is the sale of the whole or any part of the business, 
rights, credits, effects, and property. We think that the 
word “undertaking” is really the same as business, rights, 
credits, and effects. Part of that would really be a sale of 
part of the company’s business activity—for example, a 
branch in a particular province, or a defined section of 
its activity—and not the sale of a particular asset, and 
not the trading of shares in the market. 


The Chairman: Let us stay with the word “disposal”. 
You are talking about sale, but let us talk about disposal, 
and what is encompassed by disposal. Would you say that 
if a company of the kind covered by section 15 was going 
to mortgage its assets, or issue a debenture creating a 
floating charge, it would have to obtain the consent of 
the minister? 


Mr. Humphrys: I would not so interpret it, Mr. Chair- 
man. I would not think that the pledging of any part of 
its assets as security for a loan would be interpreted as a 
disposal of part of the company’s undertaking. It might 
be in one sense, and I would defer to the chairman’s 
knowledge on this. It might be a disposal of part of the 
company’s assets, or a contingent disposal, but I would 
not interpret it as being a disposal of part of the compa- 
ny’s undertaking. 


Senator Cook: Following up the chairman’s question 
about the sale of part of the undertaking in a province, I 
should like to ask you whether a sale to a non-resident 
company which was doing business before October 17, 
1969 would be blocked by that section. 


Mr. Humphrys: It could be blocked by the minister if 
he wished, or he could approve it if he thought it was 
acceptable in the circumstances. 


Senator Aird: I am wondering if my interpretation is 
correct. You have a percentage or a numerical restriction 
on the transfer of shares? 


Mr. Humphrys: Yes. 


Senator Aird: Therefore, this section goes much fur- 
ther in respect of discretion in that it says “any part 
thereof”. This is the net result of what we are talking 
about. This is a much wider discretion in the hands of 
the minister. 


Mr. Humphrys: It is, senator. It should be recognized, 
however, that the sale of part of a company’s undertak- 
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ing is not a common transaction. Trading in assets and 
buying and selling assets, yes, but not the sale of part of 
the undertaking. It is quite an unsual action for a compa- 
ny to take, so I would not really expect, first, that there 
would be many problems of this type, or, second, that it 
would be very hard to determine whether the particular 
transaction is a sale of the company’s undertaking or not. 
If there is any doubt the, of course, you would have to 
put it before the minister. 


Senator Aird: Did you give consideration to a defini- 
tion of the word “undertaking” then? 


Mr. Humphrys: We thought a lot about it. We looked 
at the definition in the Corporations Act, and at the 
wording in the Loan Companies Act and the Trust Com- 
panies Act, in which the counterpart of this section talks 
about the sale of the business, rights, credits, eflects, and 
property, and we thought that the word “undertaking” 
standing by itself would really convey the sense intended 
with sufficient precision to make the section workable. 


The Chairman: Mr. Humphrys, how much in the way 
of assets would you have to be proposing to deal with in 
order that in your opinion it would come under section 
15, and be the whole or any part of the undertaking of 
the company? 


Mr. Humphrys: I do not think I would make a judg- 
ment solely on the proportion of assets that are involved 
in the transaction. I would want to look at the whole 
transaction to see if it goes further than the mere sale of 
assets so that it is really a sale of the wunder- 
taking—whether there is something that goes with it 
such as a part of the business activity that gave rise to 
the assets. 


The Chairman: Take my example where a company 
decides that it does not want to carry on its operations in 
one particular province of Canada any longer and so, 
therefore, it negotiates the sale or disposal of the assets 
that are referable to its operations in that province, and 
non-resident. The sale may be to a company that is 
operating legitimately in Canada, but which comes 
within the non-resident category with a certain percent- 
age of non-resident shareholders. Would you say that in 
those circumstances those assets being sold or otherwise 
being disposed of would constitute the whole or any part 
of the undertaking and that therefore the company would 
have to apply to the minister? 


Mr. Humphrys: Not the assets as such, but I would 
look at the transaction, and if the transaction was one 
where the sale represents the receivables, if you like, 
from that area of operation together with the offices and 
the business contacts, with the intention and expectation 
that the purchaser is going to carry on the business, then 
I would say it is part of the sale of the undertaking. 


The Chairman: Even if the intention is to go out of 
business in that province, for good and sound business 
reasons? 


Mr. Humphrys: Yes, Mr. Chairman, but if the company 
just closed down its offices and said that it was stopping 
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business there and that it had a block of receivables 
which, for one reason or another, it wanted to turn into 
foreign-owned finance company, or to anybody else, then 
I would not regard that as a sale of a part of the 
company’s undertaking. 


The Chairman: Except that a good lawyer at one end 
or other of the transaction would insist that there be 
coupled with the purchase of the receivables in that 
province an undertaking that the company selling them 
would not for a certain period of time engage in or 
resume that business operation. 


Mr. Humphrys: It depends on the purpose of the pur- 
chase; he may not be interested in carrying on. 


The Chairman: I am assuming that he is. 


Mr. Humphrys: If he is, it is a sale, not only of the 
assets but of the business connections and the territory 
for business development. I would regard it as being part 
of the undertaking of the company. 


The Chairman: If this were a case of one company 
intending to discontinue operations in a certain province 
and another company buying its assets, the first company 
would give an undertaking in writing not to carry on in 
competition because the second company makes the pur- 
chase in order to continue the business. 


Mr. Hopkins: That is more than merely the sale of 
assets. 


Senator Beaubien: It would be part of the undertaking. 
Mr. Humphyrs: I would so interpret it in that case. 


The Chairman: The next question is should this cover 
any part, or should it be a substantial part? 


Senator Aird: Particularly in the event of a new per- 
centage factor on the shares. 


Mr. Humphrys: I do not know what a substantial part 
is. I might have an opinion, but the opinion of others 
could be different. If our only requirement is to focus on 
the question, ‘is it part of the undertaking”, then we 
know we have to put it before the Minister. However, if 
we also have to decide if it is a substantial part of the 
undertaking, there is an additional uncertainty. 

I agree that by leaving the word out we may bring 
more cases before the Minister than otherwise but we 
would be more definite as to whether a case must be 
presented to him. I would submit that sale of part of the 
undertaking of a company is not a common or frequent 
transaction. Therefore we are not dealing with a great 
flow of cases which will create a massive problem of 
interpretation or judgment. In the event of an extra case 
or two arising, I do not think it would be a serious 
problem for the company concerned on the administra- 
tion. 


The Chairman: I insist on staying with the word dis- 
posal; you stay with the word sale. Let us consider the 
word disposal and the position of creditors in relation to 
disposal of assets and the creditors’ rights to deal with 
them. 
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Are you suggesting that a creditor in these circum- 
stances under clause 15, if he were seizing assets, would 
have obtain the consent of the minister for their 
disposal? 


Mr. Humphrys: It is unlikely that a creditor would be 
seizing the whole business. However, if it were a case 
where the company was disposing of part of its under- 
taking it would have to go to the minister. If it is a 
creditor, whoever the recipient may be, the case would 
have to be presented for consideration. 


The Chairman: Would the creation of a debenture 
issue have to be considered by the minister? 


Mr. Humphrys: I would not so interpret it. The pledg- 
ing of assets as security for a loan would not be disposal 
of part of the undertaking. It might be in legal parlance a 
contingent disposal of part of the assets. However, it is 
rare for a company to do more than just pledge some of 
the assets as security. 


The Chairman: No, Mr. Humphrys; if I obtain security, 
I have security on the assets of the company. I may 
specify certain assets, but you are creating a floating 
charge on the assets of the company. The business can be 
earried on in the ordinary manner until there is a de- 
fault, when the floating charge seizes everything. 


Mr. Humphrys: But is not the essential transaction a 
pledge on some or all of the assets of the company as 
security for the borrowing, rather than the concept of 
pledging the undertaking? The creditor is really not 
interested in carrying on the business; he wants security 
for his loan. 


The Chairman: I do not think so, because in the same 
document the company is given the right to make dispos- 
als notwithstanding the security that is held by the trus- 
tee. There are conditions in connection with those dispos- 
als and there are certain monetary limits. If these limits 
are exceeded the consent of the trustee and the security 
holders must be obtained and the proceeds paid to the 
trustee to reduce the amount of the obligation. 


Mr. Humphrys: Yes, I recognize there are often restric- 
tions on even change of the type of undertaking. 


The Chairman: That is right. 


Mr. Humphrys: But I was proposing that it is not in its 
essential characteristic a pledge of the undertaking of the 
company as security for the creditors. It is a pledge of 
the assets with certain conditions, that the company will 
not change its type of undertaking or dispose of part of 
its undertaking except pursuant to the conditions laid 
down. 


Senator Cook: 
legislation? 


Is there a similar section in other 


Mr. Humphrys: The Loan Companies Act provides that 
the company may sell and dispose of the whole or any 
part of the business rights, credits, effects and property 
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of the company and that no such disposal takes effect 
until it has been submitted to and approved by the 
Minister. 


The Chairman: There it requires the approval of the 
shareholders, as I would expect in such a transaction. 


Mr. Humphrys: This type of clause has been contained 
in the Loan Companies Act, the Insurance Companies Act 
and the Trust Companies Act for many years. It is very 
easy to identify the cases where it constitutes the sale of 
the business, rights or property rather than the sale of 
the assets. 


The Chairman: Mr. Humphrys, sometimes 50 years 
after a statute has been passed, there are instances where 
the courts have declared such an act to be unconstitu- 
tional. We have to rationalize this, which is not achieved 
by saying it is in another act. 


Mr. Humphrys: I was not addressing myself to consti- 
tutionality but to the administrative problems created by 
these cases. We have not found it difficult to distinguish 
between the sale of assets and the sale of the business, 
rights cr property or even part of the business, rights or 
property. 


The Chairman: What have you to say about the possi- 
bility of conflict? 


Mr. Humphrys: Constitutional conflict? 


The Chairman: Yes, part of this will affect creditors’ 
positions. 


Mr. Humphrys: I regard this type of clause as being a 
modification of the corporate power of a company, rather 
than a distinction between... 


The Chairman: Now, Mr. Humphrys; not really. 


Mr. Humphrys: Rather than legislating on a private 
contract. 


The Chairman: Do you mean that this flows essentially 
out of the right of the federal authority to incorporate a 
company and give it authority to create by-laws, the 
management of its operations and so on? 


Mr. Humphrys: To give it corporate power or to place 
limits on its corporate power. 


The Chairman: Then it must go to the Minister if it 
wishes to make a disposal of its assets? 


Mr. Humphrys: I would think that it would be within 
the scope of the incorporating authority to impose such 
conditions on the exercise of a company’s corporate 
power. 


Senator Aird: Is the constitutional question a real 
reason for the change of the language in the other acts 
which I believe provide for business, assets and property 
to the word “undertaking” proposed in this bill? 


Mr. Humphrys: No, we thought that the word “under- 
taking” swept in the other words in a really more signifi- 
cant manner. 


The Chairman: We have had full discussion of this 
clause and will place it on our list for consideration. We 
will not come to any conclusions without informing you 
of our thinking and giving you full opportunity to reply 
if you wish to add to your comments later. I think there 
is a question that we have to work through there. What 
the result will be I am not prepared to say; that is for the 
committee. That about takes us through the limitation of 
non-resident shareholding and the methods of dealing 
with it. Is that not right? 


Mr. Humphrys: Yes, Mr. Chairman. 


The Chairman: I was wondering if you would deal ina 
particular way with clause 9, which is entitled ‘“Prohibit- 
ed loans and investments’’. 


Mr. Humphrys: The purpose of clause 9 is to prohibit a 
company from making loans and investments where 
there may be a conflict of interest. The wording of the 
clause has not been changed from that in the bill that 
was previously before you, with the exception of the 
addition of one subsection, which is intended to prevent 
an investment company from guaranteeing the obliga- 
tions of another company where it is prohibited from 
investing in that company. 


The Chairman: Which subsection is that? 


Mr. Humphrys: That is subsection (3) on page 12. In 
other respects the clause stands as it did earlier. 


The Chairman: Just so as to have it on the record for 
your consideration, we had evidence when we were deal- 
ing with Bill S-17 on how various companies operate. 
Some of them have really a holding company at the top, 
they have a series of manufacturing companies which are 
their tools for carrying on business, and then they have a 
financing subsidiary. This is the proposition I want to put 
to you. It appears to me that clause 9 prohibits the 
making of investments by way of loans, shares, etc. by an 
investment company in any other company in which a 
substantial shareholder of the investment company has a 
10 per cent interest. 


Mr. Humphrys: That is correct. 


The Chairman: This means that if a company had a 
Canadian financing subsidiary, and also had a number of 
Canadian manufacturing subsidiaries, if the purpose of 
that financing subsidiary was to finance the manufactur- 
ing subsidiaries, it would no longer be possible for the 
financing subsidiary to continue financing the manufactur- 
ing subsidiaries after the bill comes into force, because 
any such financing would involve loans from an invest- 
ment company—that is from the financing subsidiary—to 
other companies in which the parent company of the 
investment company had more than a 10 per cent in- 
terest. There must be some way out from under that. 


Mr. Humphrys: I would refer you to subsection (11) on 
page 15. This type of case came before the committee 
when you were considering the bill. This particular 
instance was, I think, Canadian Pacific Securities. 
Canadian Pacific Securities is the financing subsidiary of 
the group and raises money by the sale of securities to 
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the public, and the funds are used to invest in other 
companies in the Canadian Pacific group. This particular 
case was before the committee, and subsection (11) was 
put in with the idea of dealing with that kind of case. It 
was first thought that such case should not be exempted, 
because the public is lending money to the financing 
company, and if that money is going to be put into a 
number of other companies in the group, then essentially 
it is acting as a financial intermediary so that it should 
be under the bill. 


Subsection (11) was put in to take care of this case 
which the chairman has described, and provides that if 
the parent guarantees the obligations of the subsidiary, 
then the subsidiary can make loans to the parent or to 
any of the sister companies in the group. The only stipu- 
lation is that the parent must be either an investment 
company under this bill or must agree to provide infor- 
mation to the department concerning its _ financial 
position. 


The Chairman: The parent company may not be an 
investment company. 


Mr. Humphrys: Then it must file statements. If it is a 
foreign company, this provision can be withdrawn by a 
condition in the company’s certificate. If the company is 
raising money in the Canadian market and using the 
money to finance other related companies, this is the 
very kind of activity that has given rise to all kinds of 
difficulty in other cases. It is really making investments 
where there is not an arms-length relationship. Subsec- 
tion (11) was put in to say that there would not be a 
prohibition against lending to the sister companies if the 
parent company guaranteed the obligations, and if the 
parent company provided such information as is required 
of an investment company. If the parent company is not 
under Canadian jurisdiction, if it is a foreign company 
pure and simple, then it might not be in the interests of 
the Canadian investor to have this money going into a 
whole lot of subsidiaries which themselves are controlled 
outside Canada, in which case the investing in those 
sister companies might be prohibited. 


The Chairman: What I intended to suggest was that I 
thought you should put in the integration provision that 
you have in claude 3, subsection (2) (c) (iv), where the 
Minister may grant exemption, if he studies the entire 
| activities and integration and determines if they are in 

the public interest. That is in clause 3. Why is it not in 
clause 9? 


Mr. Humphrys: It is not in clause 9 because we consid- 
ered the provisions of subsection (11) went as far as we 
' should go in removing the prohibition against invest- 
ments in those cases where there is not an arms-length 
| relationship. If an exemption is granted under the 
exemption category, then they are exempt from this 
restriction in clause 9 also. It does not have to be in both 
places. If the company is going to be exempted because 
_ the extent of the integration of its activities with compa- 
nies within its family is such that this bill need not 
apply, then clause 9 would not apply. If it is a case where 

we think the bill should apply to it, notwithstanding that 
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its activities are to some extent integrated with its relat- 
ed companies, then I think clause 9 should apply also, 
unless it falls within the category of subsection (11). 


The Chairman: Mr. Humphrys, are you saying that 
under clause 3, which is the power of the minister to 
grant exemption in the circumstances contained there, he 
can consider and grant an exemption, whereupon clause 
9 has no application? 


Mr. Humphrys: Yes, Mr. Chairman. 
The Chairman: Is that clear? 


Mr. Humphrys: If the company is exempt from the bill, 
it is exempt from clause 9. 


The Chairman: Clause 9 prohibits certain investments 
to be made by an investing company. The minister’s 
exemption to an investment company is within the con- 
fines of clause 3, so then you say that even though it is 
an investment company, since it has the exemption there 
is no prohibition. You mentioned arms-length transac- 
tions, but even in clause 3, when you are dealing with 
this integration subsection one of the factors the minister 
may look at if he is going to exempt is: 


the extent of the integration of the company’s activi- 
ties with the activities of its subsidiaries, if any, and 
with the activities of any corporation of which it is a 
subsidiary and any other subsidiaries of that 
corporation. 


You are there dealing with situations that are not within 
the category of arms-length transactions. 


Mr. Humphrys: Yes, Mr. Chairman. 


The Chairman: I thought you had mentioned arm’s 
length, the limitation in clause 9. 


Mr. Humphrys: Yes. The effect of clause 9 will be that 
where a company is subject to the act and does not have 
any exemption, then clause 9 will prevent it from making 
investments and loans that are within arm’s length. 
Unless... 


The Chairman: That are not within arm’s length. Is 
that what you said? 


Mr. Humphrys: I said it will prevent it from making 
investment and loans that are within arm’s length. In 
other words, it will prevent it from making investments 
and loans where there may be a conflict of interest. 


The Chairman: To a subsidiary. 


Mr. Humphrys: And within its own judgment. Unless it 
falls within the category of subclause (11), which was put 
in to recognize that where you have a borrowing subsidi- 
ary in the group, then if the parent guarantees the obli- 
gations of the subsidiary, it is much the same as if the 
parent borrowed directly. If the parent borrowed direct- 
ly, there is no prohibition against its lending or investing 
in subsidiaries. The prohibition here does not prevent 
downstream lending or investing, but it does prevent 
lateral lending or investment and upstream lending or 
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investment. The reason is that many of the problems that 
have arisen in recent years have been just exactly that, 
where the money has been raised from the borrower and 
fed into associated companies where the people making 
the investment decision were influenced by other inter- 
ests and not by the interest of the corporation that did 
the borrowing. 


The Chairman: Are there any other questions on this 
point? 


Mr. Humphrys: Mr. Chairman, I have a few other 
points of less important changes, which I would like to 
mention. 


The Chairman: Yes, but keep on record somewhere 
there that I would like you to deal with how you propose 
to finance the administration. We discussed that at length 
when we considered the bill before but some aspects of it 
seemed to develop in the hearings in the committee in 
the other place. 


Mr. Humphrys: There are a few items to which I 
would like to draw your attention. Some of them are 
quite minor. I will quote the clause and subclause and 
give a word or two of explanation, so that it will be on 
the record. If anyone wishes to look up the particular 
point, it will be easy to do. On page 1, clause 
2(1)(b)GD(D) and (BE), those were changed slightly to 
clarify the wording. Subparagraph (D) deals with the 
definition of real estate forming part of the invested 
assets and makes it clear that it only deals with real 
estate other than real estate for the company’s own occu- 
pancy. Subparagraph (E) makes more precise the refer- 
ence to investment in sales finance paper and other relat- 
ed types of assets. 


On page 2, clause 2(1)(g) there is a slight rewording of 
the exclusion in favour of loan companies. The change is 
intended to make it clear that small loans companies will 
be subject to this act. It is a technical point. 


The Chairman: I thought they were. 


Mr. Humphrys: It was so intended, but the earlier 
wording raised some doubt, because the Loan Companies 
Act does apply in some respect to small loans companies. 


On page 3, clause 2(3)(c), the word “solely” is struck 
out of line 44. This refers to the exemption in favour of 
securities dealers. The previous bill said that a company 
that is engaged “solely” in the business of an underwriter 
of, or broker or dealer in, securities is exempt. Questions 
arose about the restriction of the word “solely” so it was 
struck out. The general feeling was that it would be easy 
to identify really the nature of the business even if they 
engaged to a minor extent in other activities. 


On page 5, in clause 3—we already dealt with that. 
That deals with the ministerial discretion. 


On page 9, clause 5(8)(a)—this deals with the require- 
ment on an investment company to give notice concern- 
ing. its borrowing or to file a copy of the prospectus. 
Certain cases may arise, so it was represented, where a 
borrowing takes place very quickly and the requirement 
to give notice beforehand might inhibit the transaction. 


So the wording was changed to accept the notice within a 
week following the transaction. 

On page 12, clause 9(3)—I already touched upon that. 
That is a new subclause that prevents an investment 
company from guaranteeing the obligations of a company 
if it is prevented from investing in that company. 

On page 16, clause 10—I am referring to clauses 10 to 
17—we have discussed this. They are the clauses which 
deal with the limitation on the transfer of shares to 
non-residents and the making of emergency loans by the 
CDIC. 

On page 34, clause 23(6)—this deals with the right of 
appeal from a ministerial decision. The wording is 
changed to remove the previous wording which gave the 
court the power to prescribe a remedy. This wording 
enables the court to rescind a decision of the minister on 
the grounds that the basis for it was improper at law but 
it does not empower the court to put itself in the position 
of the minister and say what the company should or 
should not do. 


The Chairman: Mr. Humphrys, is the Federal Court 
Act now become law? 


Mr. Hopkins: I do not think it has been proclaimed yet. 


Mr. Humphrys: Yes, not yet, but it does contain provi- 
sions that will change these words from exchequer court 
to the new title. 


Mr. Hopkins: It has not been proclaimed yet. It is on 
the statute books and has received Royal Assent. 


The Chairman: Any bill that receives Royal Assent is 
law, but if it has not been proclaimed, then it is not in 
force. I suppose it is a kind of suspended animation. 


Mr. Humphrys: Mr. Chairman, that act does contain 
provisions that will effect the change of name of the 
court; so it is not necessary to make amendments in this 
bill. 


The Chairman: I should not like to refer to the words 
“Exchequer Court’, if we had the new name “Federal 
Court” and the act was operative. At any rate, we have 
that bill and we will look at it. 


Mr. Humphrys: I am informed that if the proclamation 
of the Federal Court Act occurs before the coming-into- 
force of this act, then these words can be changed in the 
printing of this bill. 


The Chairman: On the basis that it is a printing error 
or something like that? 


Mr. Humphrys: I think there is a relative clause in the 
Federal Court Act. 


The Chairman: Is there anything else? 


Mr. Humphrys: On page 37, clause 27, subclause (1), 
there is a change requiring the Superintendent’s report to 
the minister to be tabled in Parliament, and there is also 
a clause requiring the CDIC to prepare a report on its 
activities which will be included with the report of the 
Superintendent. 


| 


| 


| 
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Clause 28 on the same page deals with the assessment 
against the companies to cover the administrative 
expense. 


The Chairman: I should like to deal with that in detail 
at our next meeting. 


Mr. Humphrys: The change brings these assessments 
into force beginning in the fiscal year 1972-73 so that any 
expense involved in the fiscal year 1971-72 will not be 
assessed against the companies concerned. The reason for 
that change is that with the broadening of ministerial 
discretion to exempt companies, we think much of the 
activity in the first year might be studying applications 
for exemption, and it would not be appropriate to levy 
the expense of that activity against the companies that 
remain in the act after that initial activity is completed. 


There is also a change on page 38 which has the effect 
of levying expenses on the basis of a fiscal year rather 
than a claendar year. That is a technical point. 


On page 40, clauses 29, 30 and 31 are related to the 
financing of loans made by CDIC under the emergency 
lender of last resort provision. 


On page 41 in clause 32 there is a slight change in the 
wording. It says that the Governor in Council may make 
regulations to ensure the carrying out of the provisions of 
this act. The previous wording referred to the proper 
carrying out of the provisions. The word “proper” was 
cut out. 


The Chairman: I question the word “ensure” in that 
clause. What is the connotation of it? I gather the word- 
ing was changed. 


Mr. Humphrys: The wording was changed, yes. Bill 
S-17 said that the Governor in Council could make such 
regulations “not inconsistent with the provisions of this 
Act as he considers appropriate to insure the proper 
carrying out of such provisions.” It now reads that the 
Governor in Council may “make regulations to ensure 
the carrying out of the provisions of this Act.” 
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First of all, the reference to regulations ‘‘not inconsist- 
ent with the provisions” was cut out because it was 
thought that the Governor in Council does not have 
power to make regulations that are inconsistent anyway. 
Secondly, the reference to the opinion of the Governor 
in Council was cut out so that his power to make regula- 
tions and their validity would be a matter of law rather 
than his views. 


Senator Cook: Do you not think it should be “make 
regulations necessary for the carrying out of the provi- 
sions’, instead of “to ensure the carrying out of the 
provisions’? 


The Chairman: The word “ensure” seems to imply that 
the regulations are going to guarantee something. We are 
concerned that the regulations do not empower them to 
legislate. 


Senator Cook: It is only necessary for the carrying-out 
of the act. 


The Chairman: We will think that over as well. 


Mr. Humphrys: The only remaining point is on page 
43, clause 37, where there were changes made in the 
penalty clauses, first to give the alternative of a fine to 
imprisonment in each case—that alternative existed in 
the Criminal Code, but it is now being spelled out here; 
and, second, to remove the possibility of imprisonment in 
the case of negligence in the preparation or approval of 
an account, document statement or return. 

That, Mr. Chairman, is the list of the changes other 


than very minor changes of wording here and there 
which would have no effect on the principle. 


The Chairman: Thank you very much, Mr. Humphrys. 
There are some questions I should like to ask with 
respect to the financing of the administration when we 
meet next Wednesday morning. 


The committee adjourned. 
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THE STANDING SENATE COMMITTEE ON 
BANKING, TRADE AND COMMERCE 


The Honourable Salter A. Hayden, Chairman 


The Honourable Senators: 


Aird Grosart 
Aseltine Haig 
Beaubien Hayden 
Benidickson Hays 

Blois Hollett 
Burchill . Isnor 

Carter Kinley 
Choquette Lang 
Connolly (Ottawa West) Macnaughton 
Cook Molson 
Croll Walker 
Desruisseaux Welch 
Everett White 
Gélinas Willis— (29) 
Giguére 


Ex officio members: Flynn and Martin 


(Quorum 7) 


Order of Reference 


Extract from the Minutes of the Proceedings of the 
Senate, December 15, 1970: 


“A Message was brought from the House of Com- 
mons by their Clerk with a Bill C-3, intituled: “An 
Act respecting investment companies’, to which they 
desire the concurrence of the Senate. 


The Bill was read the first time. 


With leave of the Senate, 

The Honourable Senator Lang moved, seconded by 
the Honourable Senator Paterson, that the Bill be 
read the second time now. 


After debate, and— 
The question being put on the motion, it was— 
Resolved in the affirmative. 


The Bill was then read the second time. 


The Honourable Senator Lang moved, seconded by 
the Honourable Senator Paterson, that the Bill be 
referred to the Standing Senate Committee on Bank- 
ing, Trade and Commerce. 


The question being put on the motion, it was— 
Resolved in the Affirmative.” 
Robert Fortier, 


Clerk of the Senate. 
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Minutes of Proceedings 


Wednesday, February 3, 1971. 
(10) 


Pursuant to adjournment and notice the Standing Sen- 
ate Committee on Banking, Trade and Commerce met 
this day at 9:30 a.m. to further consider: 


Bill C-3, “An Act respecting Investment Companies”’. 
Present: The Honourable Senators Hayden (Chairman), 
Beaubien, Benidickson, Blois, Carter, Connolly (Ottawa 


West), Desruisseaux, Flynn, Gélinas, Hollett, Isnor, 
Kinley and Macnaughton. (13) 


Present, but not of the Committee: The Honourable 
Senator Sullivan. (1) 


In attendance: E. Russell Hopkins, Law Clerk and 
Parliamentary Counsel; and Pierre Godbout, Director of 
Committees, Assistant Law Clerk and Parliamentary 
Counsel. 


Witnesses: 


John Labatt Limited: 
Mr. Dean C. Kitts, 
Corporate Counsel and Assistant Secretary. 
Mr. C. F. Brown, 
Vice-President and Treasurer. 
Department of Insurance: 
Mr. R. Humphrys, Superintendent. 
Canadian Institute of Public Real Estate Companies: 


Mr. Maurice W. Wright, Q.C., Counsel. 
Mr. Charles Hay, President. 


At 11.15 a.m. the Committee adjourned to the call of 
the Chairman. 
JNINSU BIS SEe 
Frank A. Jackson, 
Clerk of the Committee. 


The Standing Senate Committee on Banking, Trade 


And Commerce 


Evidence 


Ottawa, February 2, 1971 


The Standing Senate Committee on Banking, Trade 
and Commerce, to which was referred Bill C-3, respect- 
ing investment companies, met this day at 9.30 a.m. to 
give further consideration to the bill. 


Hon. Salter A. Hayden (Chairman) in the Chair. 


The Chairman: Honourable senators, we have two 
briefs this morning, one from John Labatt Limited and 
the other from the Canadian Institute of Public Real 
Estate Companies. Mr. Humphrys, of course, is sitting in 
at our invitation, and we may have questions to ask him 
afterwards. 


We will hear first from John Labatt Limited, who are 
represented here this morning by Mr. Dean Kitts, counsel 
and assistant secretary, and Mr. C. F. Brown, vice-presi- 
dent and treasurer. 


Gentlemen, the floor is yours. If your brief is not too 
long, perhaps the best way to get started would be to 
read it. 


Mr. Dean C. Kitts, Corporate Counsel and Assistant 
Secretary, John Labatt Limited: Honourable senators, 
first I would like to thank you for the opportunity to 
speak to you with respect to Bill C-3. As the chairman 
has noted, the brief is rather short; it deals with a 
technical point, and if I may I think I would like to read 
it into the record. I did not monitor very well the prog- 
ress of this brief, so that the submission was put together 
rather hastily, with the result that this is the first time 
you have seen it. Ideally we would have preferred to 
have the brief in your hands in good time before appear- 
ing here and presenting it so that you could have read it. 
For that reason I would like to read it into the record. 
The haste with which the brief was put together also 
explains to a certain extent the fact that although nor- 
mally it would be presented by Mr. Hardy, our president, 
or Mr. Carson, our executive vice-president, who signed 
the brief, they have, I am afraid, prior commitments for 
today and are unable to attend. 


I would now like to present the brief and read it into 
the record. This is the submission of John Labatt Limited 


to the Standing Committee on Banking, Trade and 
- Commerce. 
John Labatt Limited (hereinafter called “Labatt”? or 


the “Company’’) is a federally incorporated public com- 


| pany engaged through subsidiary companies in the ma- 


nufacture, distribution and sale of foods, beverages and 
a wide range of industrial products. Its shares are listed 
for trading on the Toronto, Montreal, Winnipeg and Van- 


_couver stock exchanges and are held by over fifteen 


thousand persons, the vast majority of whom, according 


to the books of the company, are resident in Canada. 
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A reorganization of Labatt’s operations for administra- 
tive purposes in 1964 resulted in the transfer of manufac- 
turing operations previously conducted by the company 
to indirect or “second level” subsidiaries, that is, to sub- 
sidiaries the shares of which are held by a direct or “first 
level” subsidiary of the company. For example, the brew- 
ing operations of Labatt are now completely conducted 
by provincially based brewing companies which are for 
all intents and purposes wholly-owned by Labatt Brewer- 
ies of Canada Limited (hereinafter called “Labatt Brew- 
eries”). Labatt Breweries, in turn, is a wholly-owned 
“first level” subsidiary of the company. This type of 
organizational structure is essentially duplicated in the 
more recently established consumer foods and industrial 
products side of Labatt’s business, with many operations 
being conducted by wholly-owned subsidiaries of the 
Ogilvie Flour Mills Company, Limited (hereinafter called 
“Ogilvie’”’). Ogilvie too is virtually wholly-owned by the 
company. 


A very high proportion of companies within the Labatt 
group are closely held if not wholly-owned. Reference in 
this regard is made to the audited consolidated balance 
sheet of the company and its subsidiaries for the fiscal 
year ended April 30, 1970 (Exhibit A) where the minority 
interest is shown to represent only 7.2% of the 
aggregate of such minority interest and paid-up capital 
and surplus. 


Labatt through its subsidiaries operates ten breweries 
in seven provinces. It also operates the largest flour mill- 
ing business in Canada, is the leading domestic supplier 
of pasta products and is the producer of an outstanding 
line of confectionery goods. It is also engaged in the 
manufacture and sale of wines, soups, jams, pickles, milk 
products, animal and poultry feeds, poultry and meat 
products, wheat starch and gluten products and organic 
chemicals and recently entered the food service industry 
in both Canada and the United States. 


The growth of the Labatt organization over recent 
years is indicated by the increase in gross sales from 
$123,492,000 in the 1966 fiscal year to $388,783,000 in the 
1970 fiscal year, and by the increase in net earnings from 
$5,616,000 to $17,626,000 over the same period. The 
Labatt organization now employs some 10,300 persons 
as compared to 2,800 in 1966. 


The Chairman: Of course during that period the acqui- 
sition of many of these other operations went on; is that 
not right? 


Mr. Kitts: That is right. As a matter of fact, I under- 
stand that that 10,300 persons is roughly 12,000 currently, 
that is, roughly 1,700 more than I have indicated here. 


_ This growth has been facilitated to some extent by the 
company borrowing funds, from time to time, from the 
public under its trust deed securing debentures and in 
accordance with the relevant provisions of federal and 
provincial companies and securities legislation. 


Section 2(1) (6) of Bill C-3 (an Act respecting invest- 
ment companies, hereinafter called the ‘‘Act’’) defines 
the expression “business of investment”, in part, as 
follows: 


(bo) “business of investment” with respect to a corpo- 
ration means the borrowing of money by the corpo- 
ration on the security of its bonds, debentures, notes 
or other evidences of indebtedness and the use of 
some or all of the proceeds of such borrowing for 


G) the making of loans whether secured or 


unsecured, or 
Gi) the purchase of 


(A) bonds, debentures, notes or other evidences of 
indebtedness of individuals or corporations, 


(B) shares of corporations 


...or for the purpose of replacing or retiring earlier 
borrowings some or all of the proceeds of which 
have been so used; 


It should be noted that the only assets resulting to a 
company carrying on the business envisaged in the 
extracted portion of this definition are evidence of 
indebtedness and shares. For convenience of future refer- 
ence such assets will hereinafter be called “intangible 
assets” as contrasted with assets of another type normal- 
ly encountered in carrying on a commercial or industrial 
business such as inventories, accounts receivable, lands, 
building, equipment and the like hereinafter called “tan- 
gible assets’. 


Section 2(1) (g) of Bill C-3 defines “investment compa- 
ny”, in part, as follows: 
(g) “investment company’ means a company ... (ii) 
that carries on the business of investment. 


Such borrowing by Labatt and the use of some or all 
of the proceeds in the operations of its subsidiaries (usu- 
ally by way of unsecured advances) would constitute 
carrying on the “business of investment”, and in the 
absence of some saving provision, labels the company an 
“investment company” for the purposes of Bill C-3. 


The Superintendent of Insurance is given sweeping 
regulatory powers under Bill C-3. The evidence given 
before the Standing Committee on Finance, Trade and 
Economic Affairs by Mr. Humphrys, the present Superin- 
tendent of Insurance, must therefore be indicative of the 
philosophy which will be involved in the application and 
enforcement of the Act. 


It would appear from Mr. Humphry’s evidence that 
the Act is intended to provide means for regulating the 
activities of companies such as sales finance companies 
which like banks, mortgage loan companies, trust compa- 
nies and other financial institutions borrow money from 
the public for investment in commercial paper and other 
indebtedness the underlying value over which they exer- 
cise no real control. He referred to them as “financial 
intermediaries”. The following excerpts from his evi- 
dence will illustrate the point: 
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(At Volume 1, page 8): 

An investment company is defined in substance as 
a company that carries on the business of invest- 
ment. Thus the proposed Act would apply to compa- 
nies that act as financial intermediaries in much the 


same way as do a number of other financial institu- 
tions such as mortgage loan companies, banks, trust 
companies and, in a different way, insurance compa- 
nies. (Emphasis added) 


Senator Benidickson: What do you mean by “emphasis 
added’’? 


Mr. Kitts: That is in relation to the underlining in the 
brief, sir. The excerpt continues: 


(At Volume 1, page 16): 


Mr. Humphrys: There were two points, Mr. Chair- 
man. The series of events that precipitated action 
were the financial failures that took place a few 
years ago. There were three or four of them that are 
well known, Atlantic Acceptance and Prudential 
Finance, and this brought sharply to the fore that 
there was a gap in the supervisory structure relat- 
ing to financial institutions, both at the federal and 
provincial level. Then in examining this problem, the 
gap, it quickly becomes apparent that there is a 
fairly elaborate structure of govermental supervi- 
sion for financial intermediaries of all other types 


that is banks, insurance companies, trust companies, 
mortgage loan companies—all companies that accept 
or solicit funds from the public and use the funds for 
investment purposes, whether on long-term or short- 
term liabilities, as the case may be. 


This particular group of companies of which sales 
finance companies are one class, act much in the 
same way—they solicit funds from the public in one 
fashion or another for investment purposes. But 
there was no regular source of information and no 
means of supervising these companies or controlling 
their actions if they got themselves into financial 
positions where they could not pay their obligations, 
and they were still able to solicit funds from the 
public. The consequence was that some members of 
the public lost heavily. It was really not a very 
logical position to have close supervision on all the 
rest of the field but leave a gap for this particular 
type of company. 

(Emphasis added) 


(At Volume 1, page 23): 


What we were seeking by this measure was to try 
to draw it in such a way that it would catch compa- 
nies that were essentially acting as investment inter- 


mediaries rather than as trading and manufacturing 
industrial companies. This is not always a sharp 
division. It is a question of degree. 

(Emphasis added) 


(At Volume 1, page 25): 


Mr. Walker: Would you repeat for me once again, 
then, the main object or the main purpose of this 
piece of legislation? 
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Mr. Humphrys: The main purpose is to establish a 
system of reporting and supervision for companies 
that act in a substantial way as financial inter- 


mediaries—attracting funds, soliciting funds from 


the public and using some or all those funds for in- 
vestment purposes, as distinct from industrial, com- 


mercial, manufacturing purposes—thus completing 


the general pattern of supervision of financial insti- 
tutions that exists under federal legislation. 


(Emphasis added) 


In keeping with the philosophy enunciated by Mr. 
Humphrys “trading and manufacturing industrial compa- 
nies” should be excluded from the application of the Act. 
We agree with him on this point. In our view “trading 
and manufacturing industrial companies” are already 
sufficiently well regulated through securities, companies, 
consumer protection and combines legislation, and in 
some cases by legislation specifically directed to the 
undertakings with which they are involved. In any event, 
we doubt that the expertise and experience of the 
Department of Insurance is such as to enable it to super- 
vise in a meaningful way the operations of a “trading 
and manufacturing industrial company’. Section 2(3)(a) 
of Bill C-3, reading, in part, as follows, seems designed to 
bring about this exclusion in that it deems companies not 
more than 40 per cent of the assets of which are “intan- 
gible assets” (for example most manufacturing compa- 
nies not to be investment companies: 


(3) Notwithstanding subparagraph (i) of paragraph 
(g) of subsection (1), the following companies unless 
incorporated after the coming into force of this Act 
primarily for the purpose of carrying on the business 
of investment, shall be deemed not to be investment 
companies for the purposes of this Act: 


(a) a company not more than forty per cent of the 
assets of which, valued in accordance with the 
regulations, at any time during its current and last 
completed fiscal year consisted of loans or pur- 
chases described in subparagraphs (i) and (ii) of 
paragraph (b) of subsection (1); 


The test then of a “manufacturing industrial company” 
would appear to be whether or not 60 per cent or more 
of its assets are “tangible assets’—as we have defined 
them—such as lands, buildings, equipment inventories 
and the like. 


Section 2(4) of Bill C-3, reading as follows, goes one 
step further in providing that assets of a company repre- 
sented by evidence of indebtedness and shares of a close- 


i ly held “first level’ subsidiary shall not be considered 


“intangible assets” of the company for the purposes of 
- Section 2(3)(a) provided, however, not more than 40 per 
_cent of the assets of such subsidiary are “intangible 
_ assets”: 


(4) For the purposes of paragraph (a) of subsection 
(3), any assets of a company that consist of loans to, 
shares of or bonds, debentures, notes or other evi- 
dences of indebtedness of any subsidiary of such 
company shall be deemed not to be assets that con- 
sist of loans or purchases described in subparagraphs 
(i) and (ii) of paragraph (b) of subsection (1) if 
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(a) at least seventy-five per cent of the equity 
shares of such subsidiary are owned by the compa- 
ny; and 

(b) not more than forty per cent of the assets of 
such subsidiary, valued in accordance with the 
regulations, at any time during its current and its 
last completed fiscal year consisted of loans or 
purchases described in subparagraphs (i) and Gi) of 
paragraph (b) of subsection (1). 


Thus, it is permissible in determining the status of a 
company under the act to look not only to its assets but 
also to the assets of its subsidiaries. Why one may not go 
beyond “first level” subsidiaries in making the examina- 
tion is not easy to understand. 


While the reorganization of Labatt in 1964 resulted in 
considerably more than 40 per cent of the assets of the 
company being represented by shares and evidence of 
indebtedness of closely-held subsidiaries, the “tangible 
assets” of the Labatt group of companies greatly exceed- 
ed 60 per cent of the total assets of the group. Reference 
in this regard is made to the attached audited uncon- 
solidated balance sheet of the company—the corporate 
balance sheet—as at April 30, 1970, Exhibit B, where 
shares and indebtedness of closely held subsidiaries are 
shown to constitute 75 per cent of total assets and to the 
attached audited consolidated balance sheet of the Com- 
pany and its subsidiaries as at April 30, 1970, Exhibit A, 
where consolidated “tangible assets’? are shown to repre- 
sent 85 per cent of total consolidated assets. Moreover, a 
recent appraisal value of the fixed assets of Labatt and 
its subsidiaries exceeded the net book value thereof by 
approximately 180 per cent. 

The framers of Bill C-3 must have had in mind 
exempting companies and closely held groups of compa- 
nies from the application of the Act if a substantial part 
of their combined assets (60 per cent or more) are “tangi- 
ble assets’? such as lands, buildings, equipment, invento- 
ries and the like used in “industrial, commercial and 
manufacturing” operations for otherwise unintelligible 
situations such as the following would exist: 

If Labatt’s operations were conducted by Labatt itself 
as they primarily were prior to 1964, rather than by 
subsidiaries as they are now Labatt would be deemed 
not to be an “investment company” pursuant to Section 
2(3)(a). 

If Labatt’s operations were conducted through “first 
level” closely held subsidiaries such as Labatt Brew- 
eries and Ogilvie, Labatt would still be deemed not to 


be an “investment company” pursuant to Section 
2(3)(a) as supplemented by Section 2(4). 


Since Labatt’s operations are now conducted by 
closely held “‘first’’, ‘‘second’’, ‘‘third’’ and even “fourth” 
level subsidiaries the saving provisions of Section 
2(3)(a) and Section 2(4) are not available and Labatt 
would, by definition, be an “investment company”’. 


There would appear to be little or no logic in, nor any 
useful purpose served by making Bill C-3 work in this 
way. What difference does it make for the purposes of 
the Bill that a company’s manufacturing operations 
rather than being carried on by a closely held “first 
level” subsidiary are carried on by a closely held subsidi- 
ary of such “first level” subsidiary, that is by a “second 


level” subsidiary or for that matter by a “third” or 
“fourth” level subsidiary. 


On the basis of the foregoing, Labatt is clearly an 
“industrial, commercial or manufacturing” company, and 
for this reason Bill C-3 should not apply to Labatt but it 
does and to this extent the Company is opposed to the 
Bill. 


Section 2(4) of Bill C-3 is clearly deficient in scope and 


the reason therefor is apparent upon close examination 
of the subsection. Subparagraph (a) of the subsection stip- 
ulates that the voting shares of the subsidiary must be 
“owned” by the company in question; in other words, the 
subsidiary must be a “first level” or directly held subsidi- 
ary. The equity shares of a “second level” subsidiary 
would, of course, not be “owned” by the company in 
question but would be “owned” by its directly held “first 
level” subsidiary. Quite apart from the problem with 
subparagraph (a) of Section 2(4) subparagraph (b) thereof 
simply ignores the fact that manufacturing operations 
might be carried on in an organization such as Labatts’ 
by subsidiaries the voting share of which although not 
being “owned” in the legalistic sense of the word by the 
company in question are clearly controlled by such com- 
pany. 

If Section 2(4) is really meant to place a closely held 
group of companies 60 per cent or more of the con- 
solidated assets of which are ‘tangible assets’ in the 
same position under Section 2(3) (a) as a single company 
with the same proportion of “tangible assets” the fact 
that it does not do so is a problem in the drafting of Bill 
C-3 which must be overcome. 


Rewording Section 2(4) along the following lines would 
appear to offer one solution to the problem: 


(4) For the purposes of paragraph (a) of subsection 
(3), any assets of a company that consist of loans to, 
shares of or bonds, debentures, notes or other evi- 
dences of indebtedness of any subsidiary of such 
company shall be deemed not to be assets that con- 
sist of loans or purchases described in subparagraphs 
G) and Gi) of paragraph (b) of subsection (1) if upon 
a consolidation of the financial statements of such 
company and its subsidiaries prepared in accordance 
with the regulations 


(a) the minority interest in subsidiaries at any time 
during the current and last completed fiscal year 
of such company does not exceed twenty-five per 
cent of the aggregate of such minority interest and 
the paid-up capital and surplus of such company 
and its subsidiaries; and 


(bo) not more than forty per cent of the consolidat- 
ed assets of such company and its subsidiaries at 
any time during such company’s current and last 
completed fiscal year consists of loans or purchases 
described in subparagraphs (i) and (ii) of para- 
graph (b) of subparagraph (1).” 


This provision overcomes the anomaly of companies 
such as Labatt which are in every sense “industrial, 
commercial or manufacturing” companies being classified 
as “investment companies” merely because of their 
choice of a decentralized organization for administering 
their operations. 
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Other solutions to the problem might be found in 
modifying present Section 2(4) so that it would clearly 
extend by its terms to subsidiaries beyond the “first 
level” or by narrowing the definition “business of invest- 
ment” to embrace only the business of “financial inter- 
mediaries” of the type referred to by Mr. Humphrys. 


The Chairman: If Mr. Brown has nothing to add at this 
time, we have then reached the stage at which you may 
ask your questions, honourable senators. 


Senator Benidickson: Mr. Chairman, for quite a few 
months, when this committee was dealing with the White 
Paper on Taxation, we became used to the term ‘“closely- 
held companies’”’. I assume that the phrase, as used here, 
is not at all similar in meaning. Is that correct? Labatts is 
a public company on the stock exchange, and, although it 
may have the controlling power over subsidiaries at dif- 
ferent levels, nevertheless it is by no means a controlled 
company in the sense in which we used that phrase in 
previous meetings on taxation. The expression “closely- 
held” in this case is not the same thing at all. 


Mr, Kitis: No. What we were trying to do, sir, in using 
that term was simply to indicate that in a great many 
instances Labatt companies, or the companies within the 
Labatt group, are in fact wholly-owned. There are some 
exceptions. In a number of companies, for example, there 
are small minorities, and one cannot technically call 
them wholly-owned subsidiaries, but what we are trying 
to put forward is the fact that, generally, these com- 
panies are extremely closely-held. They are virtually 
wholly-owned. 


Senator Benidickson: Did you make these representa- 
tions to the committee of the House of Commons? 


Mr. Kitis: No, we did not, sir, as I believe I indicated. 


Senator Benidickson: So you are coming to us in the 
first instance. 


Mr. Kitts: Yes. 


The Chairman: Would it be fair to say, Mr. Kitts, that 
all these operating companies are either wholly-owned 
subsidiaries of John Labatt or are owned in excess of 75 
per cent? 


Mr. Kitts: With very minor exceptions, Mr. Chairman, 
yes. One is Laura Secord, which is 64 per cent owned. 
Another is Parkdale Wines. There is a minority interest 
in there of 40 per cent, which is owned by a wine 
company in England. 


The Chairman: If, for a moment, we may just visualize 
this set-up, you have John Labatt at the top? 


Mr. Kitts: Yes, that is right. 


The Chairman: Would you call it the holding company 
of the entire group? 


My. Kitts: Yes. 


The Chairman: Then we move down to what you call 
the first level which, I take it, is a wholly-owned subsidi- 
ary of John Labatt? 
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Mr. Kitts: Yes. In the case of Labatt Breweries of 
Canada it is a wholly-owned subsidiary. In the case of 
Ogilvie, it is virtually wholly-owned; there is a very 
small minority. 


_ The Chairman: How many of these subsidiaries are 
subsidiaries of John Labatt, Limited, the top company, as 
against being a subsidiary of a subsidiary? 


Mr. C. F. Brown, Vice-President and Treasurer, John 
Labatt Limiied: There is a fair split on that one. For 
example, Labatt Breweries of Canada is owned by John 
Labatt, and so is Ogilvie, but Ogilive owns, for example, 
Catelli. Labatt Breweries of Canada owns all the provin- 
cially operated brewing companies, which are so orgaized 
for public purposes. There are many companies at the 
so-cailed second level. It is a mixed bag. 


The Chairman: In the financing, is all the financing 
generated in John Labatt, or is some of it generated in 
the first-tier subsidiaries? 


Mr. Brown: At the time we acquired certain compa- 
nies, they did have their own financing. Since the acqui- 
sition of the companies, our policy is to do all the financ- 
ing in John Labatt. 


Senator Connolly (Ottawa West): The shares that you 
buy on the Exchanges are shares of John Labatt? 


Mr. Brown: Yes. 
Senator Connolly (Ottawa West): Not of Ogilvie? 
Senator Benidickson: Ogilvie is still listed? 


Mr. Brown: It was recently delisted; the Preferred is 
still listed. 


Senator Connolly (Ottawa West): None of the subsidi- 
aries is listed? 


Mr. Brown: Laura Secord is. 


The Chairman: They have told us that is 65 per cent 
Owned by John Labatt. 


Mr. Brown: 64 per cent. 


The Chairman: And the Parkdale Wines about 40 per 
cent. 


Mr. Brown: Yes. 


_ Mr. Kitts: No, Mr. Chairman, we have 60 per cent of 
Parkdale and the minority interest is 40 per cent. 


The Chairman: Yes, the minority interest is 40 per 
cent. You say that since all these acquisitions all the 
financing has been done in the top-level company. Then 
that money is advanced by way of unsecured loans to the 
various operating companies, is that right? 


Mr. Kitts: That is right. 


The Chairman: Which may be first-tier or second-tier 
companies? 


Mr. Kitts: Yes. 
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The Chairman: And I take it that in the ordinary way 
you take notes or some pieces of paper to evidence this? 


Mr. Brown: That is right. These subsidiary companies 
have their own bank lines of credit. When we talk 
financing, I assume you are referring to our debentures 
and the long-term stuff. 


The Chairman: Well, I do not know whether we need 
to get into what are the policy decisons which dictate 
that John Labatt will lend money to Ogilvie or to Catelli. 
That is a policy decis:on at the level of John Labatt. I 
take it that Ogilvie or Catelli may do some of their own. 


Mr. Brown: Many of these first- and second-level com- 
panies operate completely independently of John Labatt 
and they do not require financing from John Labatt. 
Cases in point would be Ogilvie, Laura Secord and 
Catelli. 


The Chairman: When you say “independently,” you do 
not mean all the implications of that word? 


Mr. Brown: No, I do not. 


Senator Carter: Does that mean that they generate 
loans of their own from the public? 


The Chairman: No, there is no indication of that. I 
think the suggestion was that they have their own lines 
of bank credit. Is that correct? 


Mr. Brown: Yes, and they generate funds themselves 
too, of course. 


The Chairman: Through their operations. 


Mr. Brown: Yes. 

Senator Beaubien: On page 8 the Labatt brief is sug- 
gesting that we amend section 2(4) of Bill C-3. Should we 
not ask Mr. Humphrys what he thinks of the 
amendments? 


The Chairman: I was just wondering whether, instead 
of doing this piecemeal we should not finish with these 
witnesses. 


Senator Benedickson: I quite agree but I think another 
question might be appropriate at this point. Have you 
submitted these amendments or have you had discussions 
with the Department of Insurance on the proposed 
amendments? 


Mr. Kitts: No, we have not, sir, again because of the 
haste with which it was done. 


Senator Benidickson: This is new ground in coming to 
us in so far as this proposal is concerned? 


Mr. Kitis: Yes. 


The Chairman: Senator Benidickson, I was just won- 
dering this. In the bill which is before us if you look at 
page 4—and would you look at this as well, Mr. Kitts?— 
the marginal note is “When corporation a subsidiary”, 
and I notice in subsection (5) it says: 


For the purposes of this Act, a corporation is a 
subsidiary of another corporation only if, 
—and then, in paragraph (b): 


fA 


...it is a subsidiary of a subsidiary of that other 
corporation. 


Had you considered the implications of that? 
Mr. Kitts: Yes, we had, Mr. Chairman. 


The Chairman: And notwithstanding what the impli- 
cations might be, you came to us? 


Mr. Kitts: Yes, we came to you. 

The Chairman: You think this does not help you? 
Mr. Kitts: No, we do not think it does. 

The Chairman: Why? 


Mr. Kitts: We do not think it does, sir, because para- 
graph (a) of subsection (4), immediately above it, stipu- 
lates that in order for this section to be operative the 
shares of the subsidiary in question must be owned by 
the company in question. To take an example to illus- 
trate it, the shares of Labatt’s Ontario Breweries Limited 
are not owned by John Labatt Limited but rather by 
Labatt Breweries of Canada. So I suspect that perhaps 
the draftsman of the bill felt that this might have been 
the salvation for Labatt, but I am afraid, in our view, it 
does not accomplish that purpose. 


The Chairman: Let us take names. Your brewing oper- 
ations are carried on in provincially-owned companies? 


Mr. Kitts: Provincially-based companies. 


The Chairman: Do you mean provincially incorporat- 
ed? 


Mr. Kitts: 
incorporated. 


No, generally they are _ federally 


The Chairman: In the case of your brewing operations, 
they are in companies that are subsidiary to John Labatt 
(Canada) Limited? 


Mr. Kitts: Labatt Breweries of Canada. 
The Chairman: Labatt Breweries of Canada? 


Mr. Kitts: Yes. Their shares are accordingly owned by 
that company rather than by Labatt. If we are applying 
this test to Labatt—and this is the nub of our problem— 
subsection (4), while I believe it is intended, in keeping 
with the philosophy enunciated by Mr. Humphrys, to 
exclude closely-held groups of companies involved in 
manufacturing operations, this provision unfortunately 
stops at first-level subsidiaries. 


The Chairman: Let us see. The question then is as to 
whether the Labatt Brewery Company, which is owned 
by Labatt of Canada, is a subsidiary of John Labatt by 
virtue of this paragraph (b). If it were, as a matter of 
interpretation, a subsidiary, for the purposes of this act, 
of John Labatt, then would your problem be solved? 


Mr. Kitts: I do not believe so, Mr. Chairman. I think 
there is one key word in subsection (4)(a) that presents a 
problem to us, and that is the word “owned”. In inter- 
preting this provision, with that word in there, rather 
than “owned or controlled” or “owned by the company or 
by a subsidiary thereof”, they have stipulated, if we are 
to consider the assets of, let us say, Labatt... 


Banking, Trade:.and Commerce 


Feb. 3, 1971 


Senator Benidickson: What page are you on? 


The Chairman: On page 4, subsection (4), the one 
immediately above the one I was dealing with. 


Mr. Kitts: This provision stipulates that if the assets of 
Labatt (Ontario) are to be considered in investigating 
the status of John Labatt Limited under the act, then the 
shares of that subsidiary must be owned by John Labatt 
Limited, and they simply are not. 


The Chairman: Maybe this is a case where we put in 
two contradictory statements. It may be that we frustrate 
the meaning that was intended to be given by (b) by 
what we have put in (a) in subparagraph (4). That may 
well be, and if that is so—mind you, I am only trying to 
present something now and we will get Mr. Humphrys’ 
view in due course—it may be that if “company” were 
broadened in its meaning to include any subsidiary that 
qualifies under subparagraph (5), that would be enough 
to remove your objections, Mr. Kitts? 


Mr. Kitts: I believe so. If in implementing that thought 
the provision was such that we could examine the assets 
of subsidiaries beyond the first level in determining the 
status of John Labatt Limited, and if that definition of 
“subsidiary” in subparagraph (5) could be imported into 
this, then I think we could accomplish our objective. 


The Chairman: It is a neat point. The first thing we 
have to decide, in my opinion, is whether it was intended 
to give relief in such cases. Certainly I know when this 
bill was before us the first time—when we rewrote 
it—we had in mind the Massey-Ferguson operation. They 
appeared here and they used all these subsidiary compa- 
nies as tools to carry on their business and the Massey- 
Harris Company rides at the top. 


Senator Benidickson: And I suppose you also have 
Argus in there somewhere. 


The Chairman: Oh yes. We certainly had that kind of 
co-operative setup in mind when we rewrote the bill. 
Now whether the kind of setup you put forward should 
be treated in this fashion is something we will have to 
decide after we have heard from Mr. Humphrys. Is there 
anything more you would like to add at this time, or is 
your whole problem the fact that you have a top compa- 
ny and you have subsidiaries of that company and then 
you have subsidiaries of those subsidiaries? Is that your 
problem? Is that what creates your problem? 


Mr. Kiiis: That is what creates our problem. 


The Chairman: And you say the substantial character 
of all the operations is manufacturing and commercial 
and the financing is for the purpose of promoting those 
operations? 


Mr. Kitis: That is right. 


Senator Connolly (Ottawa West): Mr. Chairman, I 
wonder if there is any relief for the company arising out 
of the discretionary powers of the Minister in clause 3? 


The Chairman: Yes, on page 5 you will find the 
exemptions, 


Senator Connolly (Ottawa West): I have not read the 
detail of that section, but there is power in the Minister 
to grant an exemption. 
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The Chairman: It would come under (iv), I would 
think. The question is whether it is intended that they 
should have to apply for exemption or whether they 
should definitely be outside the scope of the act. Para- 
graph (iv) is worded sufficiently broadly to entitle them 
to ask and to entitle the Minister to grant exemption. 


Senator Connolly (Ottawa West): But I think the wit- 
ness is looking for siatutory exemption rather than dis- 
cretionary exemption. 


Mr. Kitts: That is right. 


Senator Connolly (Ottawa West): It might well be that 
discretionary exemption would in fact be satisfactory in 
practice if not in theory. 


Senator Beaubien: But, Mr. Chairman, an exemption 
by the Minister would not be satisfactory. If you had to 
get an exemption and then you wanted to do some 
financing and the conditions change and the Minister 
would not grani the exemption, you would have to rear- 
range the whole setup of the company unless you could 
be assured of having such an exemption. 


The Chairman: As I read the exemption clause on page 
5, once the Minister exercises his discretion and you get 
an exemption, then I would think it is applicable until 
such time as he revokes it. 


Senator Beaubien: But if an underwriter is going to 
sell $10 million worth of bonds, he does not want to have 
the safety of his investment at the discretion of the 
Minister who may revoke. 


The Chairman: Well, if necessary, you could deal with 
that by saying, and I think it logically follows, that 
everything you do while you are enjoying the exemption 
is not affected by the subsequent revocation. I should be 
inclined, if I enjoyed an exemption, not to go and ask the 
Minister anything about it; I would go ahead and carry 
out whatever I was attempting to do, because I have no 
obligation to report to the Minister from time to time 
here, as I understand it. If I get an exemption, that is it. 
The Minister can take whatever way he likes and he can 
make whatever inquiries he wishes to make, but I do not 
think there is any compulsion on the company that 
enjoys an exemption to file anything. I think I asked Mr. 
Humphrys that the other day and IJ think he agreed. 


Senator Benidickson: It is rather unusual for a Minis- 
ter to be retroactive in whatever he does. 


The Chairman: If there is any doubt about it, we could 
say for greater certainty that anything that is done while 
an exemption is in existence is not affected by subse- 
quent revocation. 


Senator Gélinas: Mr. Chairman, I thought that the 
suggestion was made at the last meeting that exemptions 
should be reviewed every year. 


The Chairman: I don’t think that suggestion was made 
by me. 


Senator Gélinas: It was by me. 
The Chairman: By you, yes. My answer deals with that 


in part, then; why raise an issue in relation to something 
you enjoy? 
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Senator Macnaughton: Mr. Chairman, if you were 
lending money on a long-term basis, I am not so sure that 
you would want to rely on the Minister’s discretion for 
an exemption. 


The Chairman: I would feel happier if there was a 
definite declaration in the statute, that is that anything 
done up until the exemption is revoked is valid and is 
not affected by the revocation. 


Senator Connolly (Ottawa West): But that might make 
it impossible—and here I am not arguing for the Minis- 
ter, he can do that for himself—but it might make it 
impossible for the Minister inasmuch as if the company 
enjoyed the exemption and then proceeded to do some- 
thing that was clearly within the ambit of the act, once 
that came to the attention of the Minister I should think 
he would probably then say “No, the exemption cannot 
apply in this case,” but he would not know until after the 


event. In this way you might frustrate the purpose of the 
act. 


The Chairman: But the exemption to my way of think- 
ing does not mean anything if it is in terms where the 
Minister is not prepared to exercise the discretion or can 
interfere at any time and affect anything that is going on. 
There has to be something definite. Otherwise, as Senator 
Macnaughton says, in any substantial borrowing, a 
lawyer who was familiar with this sort of transaction 
would look at what the statute says and what the tran- 
saction is and he would make his own assessment as to 
whether that would disqualify the person attempting to 
get the financing from his exemption. If you came to that 
conclusion you would say, “I want the approval of the 
minister on this that it does not disturb the exemption.” 
Immediately you are interfering with financing. 


Senator Beaubien: Why would Mr. Kitts be appearing 
before us asking for an amendment unless he is afraid 
that the legislation as it stands does not cover the 
company? 


The Chairman: Mr. Kitts has pointed out why in his 
considered view the present wording of subsections 4 and 
5 on page 4 does not provide the protection—namely, if a 
subsidiary of a subsidiary, being set by statute, be a 
subsidiary of a number one company. That seems 
clear; but when we come to the qualifications in subpara- 
graph (4), where the top company must own 75 per cent 
of the shares of such subsidiaries, this is a stumbling 
block. It might well be that we will have to consider 
some rewrit.ng in the paragraph dealing with the 75 per 
cent. 

I am not giving any opinion at this stage because we 
are merely discussing the point. But if it is the intent 
that this kind of operation should not be subject to the 
bill, then we will have to consider a little rewording. 

However, we were on another point, that of revocation 
and its effect on an exemption and how serious it might 
be in connection with financing. They are two different 
questions. Are there any other questions? 


Senator Connolly: I notice that in the brief it refers to 
industrial, commercial and manufacturing operations. I 
am wondering whether that language is used anywhere 
in the act. 


Mr. Kitis: Not that I am aware of. 
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Senator Connolly: I think it arose from the evidence 
given by Mr. Humphrys in another place. 


Mr. Kitis: That is so. 


Senator Isnor: Mr. Kitts, if you are granted this 
exemption, would that not tear your main balance sheet 
to pieces? You could not present a balance sheet as you 
have today. 


Mr. Kitis: No, I do not think that would apply. 
Mr. Brown: What was the question? 


The Chairman: If the Company were granted the 
exemption it is seeking, then, in the words of Senator 
Isnor, would it tear your balance sheet to pieces; would it 
affect our balance sheet? 


Mr. Brown: No. 


Senator Isnor: Consolidated companies are included in 
your man balance sheet. 


Mr. Brown: Yes, and there is no exemption in regard 
to that. 


The Chairman: The exemption applies only to whether 
you are subject to the reporting of this bill. It does not 
affect the makeup of your balance sheet. 


Senator Isnor: That is the question I am asking: will 
it? 

Mr. Brown: No, sir, it will not. 

The Chairman; Is there anything else that you would 
like to add, Mr. Kitts? 


Mr. Kitts: No. 


The Chairman: Mr. Humphrys, would you like to deal 
with these points now or at the conclusion of the hearing, 
or on another day? Perhaps you might want to refiect on 
what has been said. 


Mr. Humphrys, Superintendent of Insurance: I will 
meet the pleasure of the committee. As for the suggested 
amendments we saw the context of them only this morn- 
ing, so I would not want to express a complete analysis 
on them in a few moments. However, if it is the wish of 
the committee that I should respond to any questions at 
this moment, I would be happy to do so. 


The Chairman: Perhaps we might address to you any 
question that we now have and you can reserve your 
position on the quality of any amendment. We will be 
sitting again next week as there are more representa- 
tions to be made. Mr. Humphrys, would you care to come 
up here? Have honourable senators any questions to ask 
of Mr. Humphrys? 


Senator Connolly: The essential point is whether Mr. 
Kitts’ submission is the right one and whether or not the 
company will be cailed upon to comply with the provi- 
sions of the act as the act is now written. 


The Chairman: Senator Connolly, your question is 
whether, under the provisions of the bill as it now 
stands, and having regard for the outline and the manner 
in which Labatt operates, Labatt would enjoy a statutory 
exemption? 
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Senator Connolly: Yes. 


Mr. Humphrys: Mr. Chairman, I think that we would 
not. I believe the interpretation of the application of the 
act as put forward in the brief is accurate. I should first 
like to say that I am a little disturbed by the implication 
contained in some of the questions, that coverage under 
the provisions of the act would somehow be a threat to 
the safety of creditors. It was suggested at one point that 
the company was engaged in borrowing and that were 
the provisions applicable to the company, that this would 
somehow be to the disadvantage of creditors. 


The purpose of the measure is to try to establish a 
system that will safeguard the position of creditors. 
Therefore I cannot see that coverage under the act could 
ever be a disadvantage to the company’s creditors. 


The Chairman: Mr. Humphrys, I did not take that 
conclusion from the line of questioning. The suggestion 
of Senator Macnaughton—and I join him in that conclu- 
sion—was that when in the Minister’s exercise of discre- 
tion, he says that one has an exemption, and then one 
borrows or undertakes financing, the people offering the 
money might say, ‘We want to know that when this 
transaction is completed the discretionary exemption will 
not be revoked.” 


Senator Macnaughion: During the period of the loan. 
The Chairman: Yes. 


Senator Macnaughton: Particularly when one considers 
American federal finances. 


Mr. Humphrys: If there is a ministeral discretion to 
grant an exemption or to revoke it, then I do not think 
that is compatible with a provision which binds him not 
to use that discretion. Secondly, if Parliament decides to 
grant it, it can be done only on the assumption that it 
will be exercised in a reasonable way; and that if an 
exemption is granted and subsequently revoked, the re- 
vocation will be linked very strongly with the public in- 
terest and that there will be real reason for the exemp- 
tion to be revoked and that the supervisory provisions 
contained in this measure will be brought to bear on the 
matter. 


I would hope, and have done so all along, that this 
measure would be regarded as a protection to creditors, 
rather than a disadvantage to them. I can see that a 
company itself may feel happier in some circumstances 
outside of the measure, because I suppose no one really 
likes more Government reporting or any more statutory 
provisions applicable to it. However, I would have hoped 
that the measures in this bill would not have been jud- 
ged as disadvantageous to lenders. 


There are no provisions in the measure that restrict 
the kind of investments or the volume of borrowing with 
relation to capital or surplus, or any of these matters. 
The only restriction is really one of borrowing, invest- 
ments and loans where there may be a conflict of inter- 
ests. 


The Chairman: Well, Mr. Humphrys, I think there is; it 
depends on what you mean when you refer to restriction. 
If I have to register under this bill and furnish certain 
statements and materials which you examine and report 
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to the minister, you may conclude that the company is 
carrying too heavy a load of debt and so report. 


You may in certain circumstances move in and take 
over the operation, or stop it from proceeding into great- 
er liabilities. Now, certainly when I report you are con- 
cerned as to how I borrow and the extent and quality of 
the assets I obtain for the money I borrow from the 
public. Therefore, inherently there are limitations of that 
kind; I think those are the teeth that you need in the bill. 


Mr. Humphrys: Yes, Mr. Chairman; I accept your com- 
ments and I agree with them. I really meant to state that 
there were no statutory limitations on the kind of bor- 
rowing or the nature of the use of the borrowed funds. 


It is true, as the chairman points out, that there are 
provisions in the act that allow action to be taken if it is 
deemed that there is a threat to the safety of the borrow- 
ers and that, of course, is the basis of the measure. 


I do not believe that it is unreasonable to hold that if a 
company were granted an exemption under the act any 
subsequent revocation of that exemption would be re- 
troactive and would attempt to interfere in any way with 
actions the company had taken while it was exempt from 
the measure. To do otherwise would involve exactly the 
same principle that faces legislatures from time to time, 
retroactive legislation. While retroactive legislation is not 
impossible, it is almost universally accepted as not being 
desirable. There was certainly not any thought in connec- 
tion with this measure that an exemption would be other 
than a complete exemption. If it were subsequently 
revoked the measure would apply only from the date 
that the revocation was made. 


Senator Beaubien: Mr. Humphrys, if the capital setup 
of this company were changed it would clearly not come 
under the act. Therefore does it make sense that simply 
because it happens to have elected to set up its capital 
structure in such way that it would come under the act 
when if the parent company held all the shares of all the 
subsidiaries there would be no question that it would 
come under the act? 


The Chairman: Oh, senator; you know that there may 
be excellent reasons why Labatt felt in the acquisition of 
these subsidiaries that they had to maintain the existing 
setup. 


Senator Beaubien: I am just saying that another com- 
pany, of exactly the same type, all the shares being held 
by the parent company would not come under the act. 
However, because it has a certain kind of capital setup 
another company must apply to the minister for his 
discretion as to whether they are going to come under 
the act. Surely that is not right? 


Mr. Humphrys: Mr. Chairman, this points up exactly a 
class of problems that faced us when the bill was being 
prepared and faced this committee when it studied the 
measure two years ago. It also faced the subcommittee in 
considering amendments to it. 


The whole difficulty is that there are not clear-cut 
classes of cases. You can think of a whole range of cases. 
A company might be engaged in direct manufacturing in 
a particular line and for one reason or another change its 
corporate structure and acquire a number of operating 
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subsidiaries. An illustration is Massey-Ferguson, which 
you have studied. 


It was generally accepted that that is not an invest- 
ment type operation, let us say a change in corporate 
organization. However, suppose a holding company buys 
shares in this company, that company and another com- 
pany. At what point does it change from essentially an 
investment operation, where it raises money and buys 
shares in a number of different corporations, to an opera- 
ting organization? I do not believe anyone can answer 
positively. 


Now, we have had an illustration this morning in this 
brief of a tremendously complex industrial organization 
with a great range of activities. If this group started out 
as a brewing company and then bought interests in other 
types of operation, does that classify them as a milling, 
wine-making or food-manufacturing operation? Is the 
test whether they have control of the subsidiary, or a 
major investment? Where is the point reached at which 
they become an industrial rather than an investment 
organization? 

This is the difficulty and this was the reason I think 
that appealed to the committee two years ago and was in 
our minds. It was thought that one could apply a statuto- 
ry exemption with a reasonable test for one layer of 
subsidiary. However, there are many different types of 
cases that one can think of and even find. We felt that it 
was really a practical impossibility to write a series of 
statutory rules that would meet every kind of case and 
corporate organization that might be conceived. 


This was why the statutory exemption went one layer 
on the subsidiary only and when the bill was studied 
more recently it was proposed that some broadening of 
the discretionary exemption should be granted to take 
eare of a case involving a very close integration of the 
operations of the borrowing company with the 
subsidiaries. 


Senator Beaubien: The point is that this bill does pro- 
vide that if 40 per cent of the asse's of the subsidiary are 
intangible, and if you look at the consolidated balance 
sheet of Labatt there is no question that 85 per cent of 
the assets are the tangible kind. There you have the 
yardstick to judge. The only concern is the wording, 
“owns the shares.” If it is deemed that the parent compa- 
ny owning all the shares of the second company should 
be deemed to hold all the shares of the third and fourth 
companies you do not have any problem. 


The Chairman: In subclause (5) on page 4 we do 
declare for the purposes of this bill that a corporation is 
a subsidiary of another corporation only if it is control- 
led by that other corporation, et cetera. 


Then we say “it is a subs:dary of a subsidiary of that 
other corporation”. We therefore recognize in the defini- 
tion of a subsidiary that for the purposes of this bill it 
includes a subsidiary of a subsidiary. If we go back to 
subsection (4) we take away any benefit of that by put- 
ting in the limitation “at least 75 per cent of the equity 
shares of such subsidiary.” What subsidiary do they 
mean there? Do they mean the subsidiary according to 
the statutory definition we have written? It negatives the 
whole thing when it says it must be owned by the 
company. Obviously the shares of a subsidary of a sub- 
sidiary are not and cannot be owned by the top company, 
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so we have negatived in subsection (5) the substantial 
effectiveness of subsection (4). 


Mr. Humphrys: The purpose of the definition in sub- 
section (5) was first to provide for the filing of statements 
of subsidiaries in addition to the statement of the parent 
company, should that be desired, and was to deal with 
the question of consolidated statements, which is dealt 
with in a subsequent subsection having to do with the 
filing of information, and it was also in relation to possi- 
ble interpretation of clause 10. When subsection (4) was 
drafted and amended by this committee, it was deliber- 
ately written in the way it is found in this bill, and 
intended to apply only to a first layer subsidiary, so that 
I do not feel subsections (4) and (5) are in conflict. 
Subsection (5) was for a different purpose, and the word- 
ing in subsection (4) was intended... 


The Chairman: Well, it is there, and you can have 
whatever application in law you can give it. 


Mr. Humphrys: It was intended to exempt investments 
in a first layer subsidiary only. I well recall that when 
the point was discussed here, it was pointed out that if 
one tried to go down through a whole chain of subsidiar- 
ies one could easily accomplish the purpose of having all 
the assets, or effectively all the assets, in investment type 
instruments, and still get complete exemption, because by 
multiplying down you can raise the proportion of assets 
in investment type to any desired degree. Even with the 
one layer subsidiary you could have a situation where 64 
per cent of the consolidated assets could be investment 
type assets and the whole enterprise would be exempt. If 
you put another subsidiary below that you can raise it to 
75 per cent, and two more down you can raise it to about 
90 per cent. That is why it was found when this working 
was last studied that this kind of thing should stop at one 
layer, and then if it was a more complex corporate 
organization the only thing to do was to look at it as an 
individual case and see what judgment could be made in 
the particular circumstances. 


Senator Connolly (Ottawa West): On that last point, if 
you look at the individual case, bearing in mind what has 
been put into this submission, would you say that in this 
case the company would qualify for exemption? 


Mr. Humphrys: I think it would be wrong for me to 
answer that question in the present state of our informa- 
tion about the company concerned and about the policy 
to be developed in the light of discretionary exemption. 


The Chairman: I think you can only point out what are 
the provisions; you cannot go beyond that. We seem to 
have thrashed this thing back and forth. Mr. Humphrys 
understands the position of John Labatt; he understands 
the viewpoints that have been expressed here; and I was 
wondering if, therefore—because, of course, we are going 
to see you again and again on this—you would reflect on 
it, and at a later stage we could have a full and complete 
consideration of this point. 


Senator Gélinas: Have you had other representations 
made directly to you which would be somewhat similar 
to this problem? 


Mr. Humphrys: I think the representations made by 
the Weston company before the House of Commons com- 


mittee were on a quite similar point. They were con- 
cerned about the activities of the parent company and 
loans to second and third layer subsidiaries, and whether 
that kind of investment activity would bring their com- 
pany within this measure. They also suggested the possi- 
bility of amendments that had to do with consolidation. I 
would be happy to review the proposed amendments 
made in the Labatt brief and give you more considered 
comments at a subsequent meeting. 


The Chairman: I was wondering if, while you are 
doing that, you would keep in mind, certainly the sugges- 
tions by way of amendments that are in the Labatt brief, 
and also the suggestions that have been thrown up here 
in the discussion, which may involve a adifferent way of 
dealing with the situation. I am sure you will do that. 


Mr. Humphrys: I would be glad to do so, Mr. 


Chairman. 


The Chairman: Thank you, very much, Mr. Kitts and 
Mr. Brown. 


Honourabie senators, we now have another brief, 
which is from the Canadian Institute of Public Real 
Estate Companies. We have here Mr. Maurice W. Wright, 
counsel, and Mr. Charles Hay, the president. 


Mr. Maurice W. Wright, C.C., Counsel, Canadian Insti- 
tute of Public Real Estate Companies: Mr. Chairman, 
honourable senators, my name is Maurice Wright, and I 
appear as counsel of the Canadian Institute of Public 
Real Estate Companies. I have with me a gentleman who 
may be known to you in different capacities. I refer to 
Mr. Charles Hay. 


To some of you he may be known as the former 
president and chief executive officer of Gulf Oil (Canada) 
Limited. To others he may be known as the president of 
Hockey Canada. For our immediate purposes, I would ask 
you to recognize him as the president of the Canadian 
Institute of Public Real Estate Companies. 


The Chairman: You might have added on a nice per- 
sonal note that he is the father of a great hockey player. 


Senator Hollett: Would it be wiser, Mr. Chairman, to 
talk about hockey, rather than this subject? 


Mr. Wright: Although the brief bears the name of my 
partner, Mr. Soloway, you will be aware of the fact that 
there was some problem about knowing who would be 
here this morning. 


The Chairman: Yes, I was aware of that. 


Mr. Wright: I claim pride of authorship, and therefore 
must accept the responsibility of any criticism this brief 
may invite. 


The Chairman: If we have any we will make it. 
Mr. Wright: I am sure. 
The Chairman: You just go ahead. 


Mr. Wright: Mr. Chairman and honourable senators, 
the Canadian Institute of Public Real Estate Companies 
appreciates being given this opportunity to appear before 
your committee. We are extremely concerned about Bill 
C-3. We oppose the proposed legislation to the extent 
that it seeks to bring real estate companies under its 
legislative umbrella. 
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We have already appeared in opposition to the Bill 
before the Standing Committee of the House of Commons 
on Finance, Trade and Economic Affairs. We are attach- 
ing hereto a copy of the Submission which we presented 
on that occasion because it sets out with deliberateness 
our considered position. 


Stated very briefly, we fail completely to understand 
the legislative wisdom which applies identical regulatory 
standards to real estate companies as it does to sales 
finance companies. Bill C-3 intends to catch within its 
legislative net real estate companies by reason of the fact 
that “‘some or ail of the proceeds” of mon es borrowed by 
a real estate company is used for the purchase of real 
property as part of the company’s operations. 


May I invite your attention to the bill itself. The 
phrase “business of investment” is defined in clause 2(1), 
and I would like to exterpolate from the definition: 


(b) “business of investment” with respect to a corpo- 
ration means the borrowing of money by the corpo- 
ration on the security of its bonds, debentures, notes 
or other evidences of indebtedness and the use of 
some or all of the proceeds of such borrowing for 


Gi) the purchase of 


(D) real property other than real property rea- 
sonably required for occupation or anticipated 
occupation by the corporation... 


and so on. In that way, if a company has used the 
-proceedings of its borrowing for the purpose of the pur- 
«hase of real estate, it is by statutory definition involved 
jin the business of investment. 


The major portion of Bill C-3 devotes itself to the 
-regulation of sales finance companies. Presumably this 
portion of the proposed legislation seeks to protect the 
-public against future debacles similar to those which 
occurred in the case of Atlantic Acceptance and Pruden- 
tial Finance. We endorse the object of Bill C-3 in 
attempting to protect an unsuspecting public who might 
«choose to lend money to a company whose principal 
objective is dealing in commercial paper and in what is 
generally described as a finance operation. We do not 
understand, however, why a real estate company should 
‘be subject to similar regulation any more than a mining 
«company or a retail grocery business. 


A real estate company must borrow in order to survive 
‘and to operate. It is simply not possible for a real estate 
aompany to finance its operations out of equity capital. 
Almost all real estate companies obtain their borrowing 


_ from the same sources, mainly, through a combination of 


borrowing from the chartered banks, from trust compa- 


_ mies, from life insurance companies, mortgage companies, 


pension funds and similar sources. In all cases the type of 


_ ‘person who lends money to a real estate company is what 


| 


might be described as a “sophisticated lender”’. 


I am not sure that it is the happiest choice of language, 
but that is the one I am committeed to. 


The type of lender who lends to real estate companies 
simply does not need the protection of the Superintend- 


_@nt of Insurance or any of the legislative safeguards 


which would be provided for under the proposed Invest- 
-ment Companies Act. Throughout the evidence given by 


Mr. Humphrys, the Superintendent of Insurance, to the 
Commons Standing Committee on Finance, Trade and 
Economic Affairs, he consistently referred to the compa- 
nies over which he seeks regulation as ‘financial inter- 
mediaries” or “investment intermediaries.” Indeed, each 
and every specific illustration which he gave related to a 
sales finance company. 


I say that because I have gone through the evidence 
carefully and it is all documented in the brief which 
accompanies this document. 


We state to you categorically that a real estate compa- 
ny is neither a financial intermediary nor an investment 


intermediary. We made this point to the Commons Com- 


mittee and apparently they were impressed by this argu- 
ment. Unfortunately, when Bill C-3 was reported out to 
the House of Commons it did not take care of the situa- 
tion in our respectful view, in a meaningful sense. The 
committee obviously tried to steer a middle course by 
introducing an amendment to Section 3, subsection 2, of 
the bill. The amendment provides that the minister 
would have the right to grant exemption from the 
application of the act by taking into account the follow- 
ing factors: 

G) the persons to whom the company is indebted 

Gi) the amount of the indebtedness 


(iii) the nature of any security given by the Compa- 
ny, and 

(iv) the extent of the integration of the company’s 
activities in the activities of its subsidiaries, if any. 


Mr. Chairman, may I take a minute to elaborate on 
that. I would invite your attention to section 3 of Bill 
C-3. Section 3(2) did not read, when we appeared before 
the Commons committee, in the way that it does now. It 
has been amended by adding to section 3(2)(c) certain 
provisions. It is provided that the minister may grant 
exemption, and it is based upon the four factors which 
are set out in section 3(2)(c). Now, that is an amendment. 


The points that we made before the Commons commit- 
tee all directed themselves to the points which are sought 
to be covered in the amendment. In other words, why 
should the superintendent seek to protect people like 
trust companies? Banks constitute no problem, because 
they are just not involved in this. But do life insurance 
companies really need the protection of the superintend- 
ent, or mortgage companies, or trust companies, or pen- 
sion funds? 

There are people who, rightly or wrongly, I have 
described or dubbed here as being “sophisticated len- 
ders”. 


As to the amount of the indebtedness, the nature of 
any security given by the company in respect of money 
they intend to borrow, the extent of the integration of 
the company’s activities, we dealt with that in depth. 


Certainly, the first three points which formed the main 
point of our brief to the Commons committee, were in 
that direction and there was considerable discussion, But 
when it was reported to the House of Commons it had 
what I suggest to you is this middle course type of 
amendment, giving the minister power to grant exemp- 
tions based upon these four criteria. 


There is a very interesting aspect to this. The first part 
of section 3(2) reads: 
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The Minister may grant exemption from the appli- 
cation of the provisions of this Act, other than the 
provisions set out in sections 10 to 15.... 


There is a specific mention of sections 10 to 15. Sections 
10 to 15 deal wholly and exclusively with sales finance 
companies. In other words, there is a dual recognition; it 
is a give and take situation that is set out in section 3(2). 
The minister may grant exemptions, but there will be no 
exemptions at all where anything covered by sections 10 
to 15 is concerned, namely, where sales finance compa- 
nies are concerned—but he will consider giving exemp- 
tions where these other factors are involved. 


I submit to you that the whole point of this legislation 
is directed to sales finance companies in the legislation 
that is before you, but the net is simply too broad, it is 
too wide, it seeks to catch up into its net people who 
have no business being there. 


I would like to continue now with the brief. 


The committee obviously realized that because of the 
above factors the operations of a real estate company are 
so different from those of sales finance companies that 
there might well be justification to exempt real estate 
companies. Our disagreement with the amendment is that 
it will probably not serve any useful purpose for the 
following reasons: 


(a) When the subject becomes caught in government 
controls, the controls do not become easily relaxed. 
It is simply not in the nature of the civil servant to 
relax controls. 


(bo) Though the amendment gives the Minister the 
right to determine whether he will grant exemption 
from the Act, it will still be a civil servant who will 
make the decision, probably the Superintendent of 
Insurance. 


Senator Beaubien: Wait until Mr. Humphrys sees this. 


Mr. Wright: Honourable senators, I hasten at once to 
add here that there is nothing personal intended so far as 
Mr. Humphrys is concerned. I am talking about the 
theory, the principle of the legislation, and nothing more. 
Nothing personal is involved. 


Our principal irritation with the legislation is that it 
serves absolutely no useful purpose whatever where real 
estate companies are concerned. It purports to give pro- 
tection to those who have no need for the protection and 
whose abilities for determining the financial standing of 
a company are probably superior to those of the public 
servant. 


If real estate companies should be placed ander the 
jurisdiction of Bill C-3, then it will mean that no person 
will be able to make any loan to any real estate company 
unless and until clearance has been obtained from the 
Superintendent of Insurance so that either a certificate of 
registry has been issued to the company under section 18 
or the company has been exempted from the act. 


Section 20 of Bill C-3 provides that, and I quote in 
part: 


An investment company...shall not borrow 
money on the security of its bonds, debentures, notes 
or other evidences of indebtedness before the issue of 
a certificate of registry to it. 
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Thus, legal counsel acting for a mortagage company, 
trust company or life insurance company which is lend- 
ing money to a real estate company, would be imprudent 
if any mortgage moneys were ever paid to a real estate 
company without clearance first having been obtained 
from the Superintendent of Insurance. Indeed, legal coun- 
sel would be quite justified in insisting upon obtaining 
clearance each and every time an advance were to be 
made by his client under a mortgage. 


May I just interrupt my presentation of the brief to say 
that I would hope for the support here of those members 
of the committee who are lawyers and who have personal 
knowledge of the duties which devolve upon the solicitor 
for a lender. He has to certify title to the lender, and he 
knows that under seciion 18, on page 27 of Bill C-3, the 
minister may, upon application made to him by an 
investment company, issue a certificate of registry to the 
company for such term not exceeding one year if he 
considers it appropriate, and son on, and then at page 29 
of Bill C-3 he knows that section 20 provides a prohibi- 
tion on borrowing by saying that an investment company 
to which subsection (1) of sction 19 apples shall not 
borrow money on the security of its bonds, debentures, 
notes or other evidences of indebtedness before the issue 
of a certificate of registry to it. 


Now, Mr. Chairman and honourable senators, if I were 
acting for a life insurance company as solicitor for the 
mortgagee, the lender, and, for example the lender was 
putting out a mortgage of $2 million payable in several 
advances of, for instance, $500,000 each, I would con- 
sider myself derelict in my duty to my client, the mort- 
gage lender, if I did not, before each and every advance 
was paid, check with the Superintendent of Insurance to 
make sure that the certificate of exemption was still 
extant, still in existence. 


Senator Macnaughton: 
American lender, 
position. 


If you were acting for an 
you would be in an even tougher 


Mr. Wright: Indeed I would. I know I would. Further- 
more, many of these real estate companies, particularly 
in times of tight money situations—and this is not to 
derogate from their financial strength—when they need a 
mortgage advance, need it immediately, because they do 
not want the money lying around for an unnecessary 
length of time. So when they need the money they want it 
right away. 

In those circumstances, if I were the solicitor for the 
lender, I would have to go to the Superintendent of 
Insurance to get this evidence, and with the greatest 
personal respect to the public servant, I must say that the 
sense of urgency might not necessarily be as compelling 
with him as it is to the borrower and the lender in the 
private sector. I submit that there is a built-in area of 
irritation which could very easily develop, and in saying 
that I do not think I exaggerate th eseriousness of the 
situation. 


Now, all of this for what purpose? To protect the life 
insurance company, trust company, mortgage company or 
pension fund? We submit that regulation by government 
ought not to be sought, and ought not to be granted, 
unless such regulation will advance some public interest. 
It has yet to be pointed out why public interest will be 
advanced by placing real estate companies under the 
type of regulation which is involved in Bill C-3. 
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Any legislative step which may have the effect of 
hindering or even slowing down the use of moneys for 
the purpose of real estate companies is contrary to the 
public interest. Real estate companies use their borrow- 
ings for the purpose of financing the construction and 
development of residential and commercial building pro- 
jects. Real estate companies are not financial intermedi- 
aries. A real estate company is simply not involved in 
dealing with commercial paper, and we submit that the 
inclusion of real estate companies under Bill C-3 will 
serve no useful purpose. 


Mr. Chairman, honourable senators, I am putting it to 
you quite frankly that the best that can be said for this 
legislation insofar as real estate companies are con- 
cerned is that it will not do them any harm. I think that 
is the best that can be said for this legislation. I submit 
that is not sufficient justification for imposing regulations. 
Under the Interpretations Act all legislation is deemed to 
be remedial, and I just cannot see the remedial effect of 
this legislation. 


We do not understand why a real estate company 
ought to be in any different position. Really, without 
getting too technical about it in terms of the tax lan- 
guage, real estate to a real estate company is really the 
inventory of that company. Why a company, merely by 
reason of the fact that it invests in real estate, should be 
deemed to be in the business of investment, I do not 
understand. 


The whole thrust of what we are saying is that the 
basic objective of the legislation is to protect the public, 
and almost all of Bill C-3 directs itself to protecting the 
public that might be victimized as a result of borrowings 
from certain types of companies. Real estate companies 
are just not in that category. We do not see what purpose 
is going to be served by including real estate companies. 
It does not make us feel any happier. 


The submission which was made in the other place 
shows the names of the companies that are members of 
the Canadian Institute of Real Estate Companies. A 
number of these are federal companies; many of them 
are provincial companies. But the fees which are going to 
be paid by the companies in order to finance the opera- 
tions of Bill C-3 will be based upon the assets of the 
companies, and we are going to be paying money. We 
figure that our members are going to be paying to subsi- 
dize an operation that is not going to serve any useful 
purpose at all. 


The Chairman: Mr. Hay, do you wish to add anything? 


Mr. Charles Hay, President, Canadian Instituie of 
Public Real Estate Companies: No, I have nothing to add 
on that, sir. 


The Chairman: Mr. Wright, if you reduce this to the 
basics, a real estate company, if it borrows money on the 
security of its debentures, et cetera, and subsequently 
uses the money to buy real estate, then it is caught under 
this bill. You have been talking about life companies, 
loan companies and trust companies. So far as life com- 
panies are concerned, as part of the investigation there is 
an examination of their real estate transactions by the 
superintendent. Now if the basic purpose of this bill is to 
protect the public or the public interest, then it might be 
that if the borrowings were only from life companies, 
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trust companies or loan companies, the public interest 
might not be as seriously concerned as it would be if the 
range or the market for borrowing is extensive and cuts 
into all different types of money markets such as pension 
funds or companies that make a practice of making 
mortgage loans in this field. If we are talking about life 
companies as you have been, maybe there is enough 
protection in that the other end of the transaction, as 
part of the real estate transactions of the life company, 
would be examined by the superintendent. But if you are 
speaking generally, is there not an area where a real 
estate company borrows money, buys real estate, and 
then projects a plan for the development of a subdivision 
or the construction of a series of apartment buildings or 
supermarkets, and if there is a public interest that is 
broader than that of l'fe companies et cetera, is there not 
some element of protection required in that area? Let us 
suppose that the judgment in the acquisition of this 
property is too rosy hued and the plans for the develop- 
ment of a supermarket or apartment building may have 
an extra glow to them, is it not then advisable in such 
cases to have somewhere a measure of protection—if the 
real estate company can go anywhere where there is 
money available and borrow it? 


Mr. Wright: I really do not think so, sir. I proceed on 
the theor ythat all your past bespeaks your future—I do 
not know who said that originally—and I think back to 
personal experience and the experiences of others. I am 
being subjective about it. I cannot think of cases where 
real estate companies borrow from the public in the 
sense of the type of situation which created the problems 
experienced in Toronto a few years ago. A real estate 
company might buy property and give a mortgage back to 
the prior owner as part of the purchase price. Even there 
the vendor would actually be lending money to the real 
estate company because he would be taking back an 
evidence of indebtedness, a mortgage, and he would have 
to go to the superintendent of insurance. 


The Chairman: Only if he is incorporated. 


Mr. Wright: If ihe real estate company is incorporated— 
and I am only directing my remarks to corporations—I 
fail to see where the public gets involved; they are 
private dealings throughout. I have the greatest difficulty 
in understanding how the superintendent of insurance 
will be able to give any measure of protection to any of 
the people involved in real estate operations. 


The Chairman: Well, Mr. Wright, that is a question we 
can get some information on from Mr. Humphrys later as 
to what is his view as to there being a public interest to 
be served. We can pitch it back and forth and we may 
have our own views on it, but what we are really con- 
cerned about is what lay behind the extension of the 
provisions of this bill to include real estate companies. I 
think perhaps the best way of getting that will be from 
Mr. Humphrys. What I am wondering is this; whether 
within the scope of the bill there is not the opportunity 
to operate without being subject to the provisions of the 
bill. If you had a corporate vehicle for each venture, you 
might very well come into the category of the statutory 
exemptions. 


Mr. Wright: Yes. There is another area I might just 
mention, Mr. Chairman. There was some discussion on 
this before the committee of the other place, and that 


VE ales 


was the attempt to give some protection to the so-called 
unsuspecting public by setting out a formula in the legis- 
lation that if a real estate company borrowed money 
from the public in excess of x per cent of its total 
borrowings, then the act may apply to a situation of that 
kind. In other words, to try to prov.de for a formula 
which would have some practical significance rather than 
tar them all with the same brush. 


The Chairman: I think the committee understands 
what your problem is. I certainly do. You want a statuto- 
ry exemption and you give reasons in your brief as to 
why you think you are entitled to it, and the ch ef reason 
is that there is no public inierest exposed in the opera- 
tions and relationships of real estate companies which 
require the protection which this bill proposes to give. Is 
that a fair statement? 


Mr. Wright: That is right. If I might clarify that with- 
out being too technical about it, I am not suggesting that 
there should be a statutory exemption per se, but rather 
that the definition of an investment company should be 
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so stated as to apply only to a particular type of company 
such as a sales finance company which the legislation 
appears to have been primarily designed to regulate. 


The Chairman: We have noted that. Are there any 
further questions? 

We thank you, Mr. Wright, for your presentation. We 
will weigh it. Thank you also, Mr. Hay. 

Now, Mr. Humphrys, we give you a choice. We shall be 
sitting again next week and if you feel you would like 
to organize your thinking and deal with the matier then, 
we are prepared to meet your wishes. 


Mr. Humphrys: I think it might be better if I waited 
until next week. 


The Chairman: In those circumstances the committee 
will adjourn. At the next hearing we will hear from the 
sales finance companies and also from CEMP Invest- 
ments, after which Mr. Humphrys will be in the hot seat. 


The committee adjourned. 
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The Honourable Salter A. Hayden, Chairman 


The Honourable Senators: 


Aird 
Aseltine 
Beaubien 
Benidickson 
Blois 
Burchill 
Carter 
Choquette 


Connolly (Ottawa West) 


Cook 

Croll 
Desruisseaux 
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Haig 
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(Quorum 7) 


Order of Reference 


Extract from the Minutes of the Proceedings of the Senate, 


December 15, 1970: 


““A Message was brought from the House of Commons by 
their Clerk with a Bill C-3, intituled: “An Act respecting 
investment companies”, to which they desire the concurrence 
of the Senate. 


The Bill was read the first time. 


With leave of the Senate, 

The Honourable Senator Lang moved, seconded by the 
Honourable Senator Paterson, that the Bill be read the 
second time now. 


After debate, and— 
The question being but on the motion, it was— 
Resolved in the affirmative. 


The Bill was then read the second time. 


The Honourable Senator Lang moved, seconded by the 
Honourable Senator Paterson, that the Bill be referred to the 
Standing Senate Committee on Banking, Trade and Com- 
merce. 


The question being but on the motion, it was— 


Resolved in the Affirmative.” 


Robert Fortier, 
Clerk of the Senate. 
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Pursuant to adjournment and notice the Standing Senate Com- 
mittee on Banking, Trade and Commerce met this day at 10.00 a.m. 
to further consider: 


Bill C-3, “An Act respecting investment companies”. 


Present: The Honourable Senators Hayden (Chairman), Aird, 
Beaubien, Benidickson, Blois, Burchill, Carter, Connolly (Ottawa 
West), Everett, Flynn, Hollett, Isnor, Kinley, Macnaughton and 
Willis. (15) 


Present but not of the Committee: The Honourable Senators 
Lafond and Lefrancois. (2) 


In attendance: Pierre Godbout, Assistant Law Clerk and Parlia- 
mentary Counsel, and Director of Committees. 


The Chairman explained to the Committee that the witnesses 
were unable to attend due to the unavailability of accommodation 
in Ottawa because of the Conference taking place this week, and he 
further explained at length the areas of Bill C-3 where possible 
amendments might be made. 


At 10.30 am. the Committee adjourned to the call of the 
Chairman. 


ATTEST: 


Frank A. Jackson, 
Clerk of the Committee, 


The Standing Senate Committee on Banking, Trade 


And Commerce 
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Ottawa, Wednesday, February 10, 1971 


The Standing Senate Committee on Banking, Trade and Com 
merce, to which was referred Bill C-3, an act respecting investment 
companies, met this day at 10 a.m. to give further consideration to 
the bill. 


Senator Salter A. Hayden (Chairman) in the Chair. 


The Chairman: Honourable senators, we were supposed to con- 
tinue our discussion of Bill C-3 this morning. Representations were 
to have been made by the Federated Council of Sales Finance 
Companies and by CEMP Investments Ltd. Representatives of these 
organizations encountered a practical difficulty in obtaining accom 
modation in Ottawa, because apparently it is being monopolized by 
the events which are taking place here. I am sure you have read 
about this in the newspapers so I do not need to identify them any 
further. I took the liberty of informing these men that we cannot 
tell them they must come if there is no room for them at the inn, | 
told them they may appear next Wednesday if the Senate is sitting; 
if not they would have a final opportunity to appear on the 
following Wednesday. 


I have discussed the matter with Mr. Humphrys in view of the 
fact that some really serious points have been developed during the 
course of our hearings. One of these is that contained in the Labatt 
brief dealing with what we refer to as second tier subsidiaries—that 
is with respect to operations of commercial, industrial and manu- 
facturing companies where their corporate setup is such that they 
operate through first tier subsidiaries and also in some instances 
have subsidiaries of those subsidiaries. The wording of the bill as it is 
before us indicates that notwithstanding their commercial manu- 
facturing industrial operations, which is the substance of their 
business, they might be classified as an investment company by 
reason of these second tier subsidiaries. 


During the interval I have discussed this with some members of 
the committee and our law clerk. I have also discussed the matter 
with Mr. Humphrys. 


We also had the real estate companies, who presented a brief 
which required serious consideration. In addition, this morning I 
received a memorandum from Molson, who are in the same position 
as Labatt in their operations. They are therefore affected in the 
same way by this question of second tier subsidiaries. 


This appears to me to be a serious question, especially since the 
aim or thrust of this bill is in connection with certain types of 
investment, so as to protect the public. However, it was never the 
intention of the bill that it should extend and make an operation 
which is commercial, industrial and manufacturing a statutory in- 
vestment operation. 


Mr. Humphrys, our law clerk and I discussed this question in 
conference this morning. We considered clauses of the bill which 
might be given consideration for possible change. In collaboration 
we worked out certain changes which in due course would be 
presented to the committee. I believe the preferable way of dealing 
with this would be the way we followed with you previously. 


This will mean given Mr. Humphrys a memorandum of our ideas 
at this stage before the committee becomes firm on how it should 
proceed, In this way we would get his reaction and perhaps a 
re-draft in a form acceptable to him, but which will recognize the 
points we make. I suggested to Mr. Humphrys that I would furnish 
him with an unofficial memorandum of our views at this time for 
his comment. 


I think it is safe to say that there will have to be some changes in 
the bill. For instance, Kemp Investments, which is a large operation 
constructing big, prestige office buildings, etcetera, will probably 
touch in their brief on the points raised by the real estate com- 
panies. 


Senator Connolly: Are they the people who are coming next 
week? 


The Chairman: Yes, CEMP Investments and the Federated Coun- 
dil of Sales Finance Companies. In discussion with their counsel 
yesterday I inquired whether their concern in the bill is because of 
the non-resident shareholding limitation. He told me that is not the 
case but they will be referring to certain other aspects. I was about 
to inform him that the non-resident provisions being a question of 
policy it might very well be that we would not be influenced by 
representations. 


In these circumstances I am not sure that any general discussion 
in the committee or sporadic questioning of Mr. Humphrys would 
produce much more information. My suggestion, therefore, is that 
we might adjourn and, whenever our next meeting takes place, make 
it the conclusion of the hearings and arrive at whatever decisions 
have to be made. Is that agreeable to the committee? 


Hon. Senators: Agreed. 


Senator Connolly: Are we to see the memorandum from 
Molson? 


The Chairman: Yes, I will send it around to each member of the 
committee if you wish. 


Senator Connolly: | wonder whether you have told us this 
morning what is in it? I know you have not gone into the detail of 
the sections, but perhaps that is not necessary. 
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The Chairman: No; it affects points such as the real estate 
investment and those raised by Labatt, which also concern Molson. 
It would also identify the sections dealing with the advance of funds 
by the Canada Deposit Insurance Association and tie that in to the 
disbursement of these funds, indicating that they can only be 
disbursed out of moneys advanced and not out of their own funds. 
They also mention the provision covering the power to make 
regulations. We think that wording is faulty and that a preferred 
wording might be necessary for the carrying out of the provisions of 
the bill, 


Then there is a re-wording of the clause 15. Our form of 
re-wording may not fit in with the scheme of the bill as Mr. 
Humphrys has it in his mind. We are not wedded to the exact 
wording, but we are, I think, reasonably wedded to the aim of the 
bill. That is, it appeared in the form in which clause 15 is drawn that 
even an expropriation in the circumstances provided in clause 15 
could be negatived if they did not have the minister’s consent. 


Then the question was: what is an undertaking? What is the 
undertaking of the company? This is clause 15, 


The thought we had was that instead of saying: 


No sale or disposal of the whole or any part of the 
undertaking of a sales finance company ...is of any effect 
unless and until it has been approved by the minister, 


if the result would be that whatever was sold or disposed of would 
pass to a non-resident, we thought it should be approached from a 
different point of view so that it might generally have a more 
intelligent application, because the question is: what does “dis- 
posal” mean? If you dispose of any part of your undertaking, the 
Canada Corporations Act says that the undertaking is the business 
that the company is authorized to do; in other words, whatever the 
objectives of the corporation are, that is the undertaking. They may 
not be carrying them all out, of course. 


Then there are provisions in the ancillary powers in the Canada 
Corporations Act under which a very broad additional authority is 
given to any federal company. The wording of one clause of the 
ancillary powers is that a company as ancillary to its incorporation 
under the Canada Corporations Act may sell or dispose of the 
undertaking of the company, or any part thereof as the company 
may think fit. We do not want to disturb those authorities more 
than is necessary to accomplish the purpose the bill has in mind in 
attempting to give the minister a restraining authority where a 
company that has non-resident shareholders is attempting to dispose 
of part of its undertaking, and the sale or disposal would be to a 
non-resident. _ 


I will read the sort of thing we had come up with in draft form. I 
do not see any value in debating it now, but if the committee would 
like to have a copy of this in outline we will send a copy to each 
member. 


Senator Beaubien: | think that would be an advantage. 


The Chairman: This is the wording we came up with: 


A sales finance company to or in respect of which 
sections 11 and 13 apply... 


These are the limitation of shares held by non-residents... 


shall not sell or otherwise dispose absolutely ... 


This is to cover the question of mortgaging etc. 
of the whole or any substantial part. 


We have put in “substantial part” instead of the picking and 
shedding of bits and pieces of its business. 


Senator Connolly (Ottawa West): Perhaps even simple assign- 
ments of certain paper. 


The Chairman: Yes. 


...any substantial part of its undertaking, and the sale or 
disposal is of no effect, unless and until it has been approved 
by the Minister, if, in the opinion of the Minister, it would be 
likely to result directly or indirectly in the acquisition of the 
whole or any substantial part of the undertaking by a 
non-resident. 


Senator Connolly (Ottawa West): It makes it easier in the 
administration for the Superintendent to have it that way, I should 
think. 


The Chairman: Oh yes. It is language in respect of which there 
must be jurisprudence, because “the whole or any substantial part” 
is the language found in, I would say, practically every trust deed 
that has been drawn where the question is: how far can the 
company go in the disposal of assets that are subject to a deed of 
trust and mortgage and what steps must you take? Usually in the 
trust deed the substantial part is put in dollar terms; that is, that 
you may without getting consent from a trustee dispose of assets 
which have no further value in use for the company. Then there is 
provision where the money has to go to the trustee, but if you have 
spent more money on capital assets you can draft the money back 
from the trustee into the operations of the company. 


We have been trying to harness all that. I think we have moved 
along a distance and I am sure we will come up with something that 
makes good sense. 


If there are no other general questions, is it agreeable that if the 
Senate is sitting next week we meet on Wednesday, which will be 
the concluding meeting, and if it is not sitting next week we will 
meet the following week, and that will be the concluding meeting? 
Is that agreeable? 


Hon. Senators: Agreed. 


Senator Connolly (Ottawa West): Could I just ask one thing, Mr. 
Chairman? I know we do our best with these bills, and we go into 
them in depth. Obviously on this one we have. However, do we 
know whether any of these questions that you propose to consider 
at our next meeting were in fact considered in the other place? 


The Chairman: All I know so far is that Labatts, who appeared 
before us last week, said they had made no representations to the 
Commons committee. 


Senator Connolly (Ottawa West): It may not have been brought 
before the other committee. I did not read the evidence. 


The Chairman: Actually I do not think it hit them to that extent 
until they started to make a particular study of it. 


The committee adjourned. 
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THE STANDING SENATE COMMITTEE ON 
BANKING, TRADE AND COMMERCE 


The Honourable Salter A. Hayden, Chairman 


The Honourable Senators: 


Aird Grosart 
Aseltine Haig 
Beaubien Hayden 
Benidickson Hays 

Blois Hollett 
Burchill Isnor 

Carter Kinley 
Choquette Lang 
Connolly (Ottawa West) Macnaughton 
Cook Molson 

Croll Walker 
Desruisseaux Welch 
Everett White 
Gélinas Willis— (29) 
Giguere 


Ex officio members: Flynn and Martin 


(Quorum 7) 


Order of Reference 


Extract from the Minutes of the Proceedings of the 
Senate, February 2, 1971: 


“Pursuant to the Order of the Day, the Honourable 
Senator Lefrancois moved, seconded by the Honour- 
able Senator Boucher, that the Bill S-10, intituled: 
“An Act respecting La Société des Artisans”, be read 
the second time. 


After debate, and— 
The question being put on the motion, it was— 
Resolved in the affirmative. 


The Bill was then read the second time. 


The Honourable Senator lLefrancois moved, 
seconded by the Honourable Senator Boucher, that 
the Bill be referred to the Standing Senate Commit- 
tee on Banking, Trade and Commerce. 


The question being put on the motion, it was— 
Resolved in the affirmative. 


Robert Fortier, 
Clerk of the Senate. 
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Pursuant to adjournment and notice the Standing 
Senate Committee on Banking, Trade and Commerce met 
this day at 9.30 a.m. to consider: 


Bill S-10, “An Act respecting La Société des Artisans”’. 


Present: The Honourable Senators Hayden (Chairman), 
Aird, Beaubien, Benidickson, Blois, Burchill, Carter, Con- 
nolly (Ottawa West), Everett, Flynn, Hollett, Isnor, Kin- 
ley, Macnaughton and Willis. (15) 


Present but not of the Committee: The Honourable 
Senators Lafond and Lefrancois.(2) 


In attendance: Pierre Godbout, Assistant Law Clerk 
and Parliamentary Counsel, and Director of Committees. 


WITNESSES: 


Department of Insurance: 
Mr. R. Humphrys, Superintendent. 


La Société des Artisans: 
Mr. Luc Parent, Q.C., Legal Advisor. 
Mr. René Paré, Q.C., President. 


Upon motion of the Honourable Senator Beaubien it 
was Resolved to report the said Bill without amendment. 


At 10.00 a.m. the Committee proceeded to the next 
order of business. 


ATTEST: 
Frank A. Jackson, 
Clerk of the Committee. 


Report of the Committee 


Wednesday, February 10, 1971. 


The Standing Senate Committee on Banking, Trade 
and Commerce to which was referred Bill S-10, intituled: 
“An Act respecting La Société des Artisans’, has in 
obedience to the order of reference of February 2, 1971, 
examined the said bill and now reports the same without 
amendment. 


Respectfully submitted. 


Salter A. Hayden, 
Chairman. 
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[Text] 


The Standing Senate Committee on Banking, Trade 
and Commerce, to which was referred Bill S-10, an act 
respecting La Société des Artisans, met this day at 9.30 
a.m. to give consideration to the bill. 


Senator Salter A. Hayden (Chairman) in the Chair. 


The Chairman: Honourable senators, I see a quorum 
and, therefore, call the meeting to order. 


We have before us for consideration Bill S-10, respect- 
ing La Société des Artisans, and appearing this morning 
are Mr. Luc Parent, Legal Adviser, and Mr. René Paré, 
President of La Société des Artisans. 


Following our usual practice, we will hear from Mr. 
Humphrys first, following which the applicants may 
judge whether they want to supplement what Mr. 
Humphrys says. 


Senator Desruisseaux: Mr. Parent, you may speak in 
French or English, as well as Mr. Paré, when your turn 
comes. 


Mr. HR. Paré, Q.C., President, La Société des Artisans: 
As you wish. 


Senator Macnaughton: You may speak in French. 


The Chairman: Well, Mr. Humphrys, are you ready to 
give us your views on Bill S-10? 


Mr. R. Humphrys, Superintendent of Insurance: Mr. 
Chairman, honourable senators, the purpose of this bill, 
as was explained on the motion for its second reading, is 
to change the status of this organization from that of a 
fraternal benefit society under our general insurance 
legislation to that of a mutual life insurance company. 

La Société des Artisans is quite an old organization in 
Canada. It was incorporated in 1876 under the laws of 
Quebec and later changed to federal status in 1917 when 
there was a federal corporation formed which took over 


» by agreement the assets and liabilities and membership 


of the provincial organization. 


According to its original formation as a fraternal bene- 
fit society, the emphasis was perhaps more on the concept 
of fraternalism with local lodges and the social and wel- 
fare aspects that went with a lodge movement; but it did 


_ have insurance as an additional function of the organiza- 
_ tion to provide for the protection and welfare of the 
members of the society. 


As the years have gone on the insurance aspect of the 
organization has become more important, and the society 
has now become really quite a large financial organiza- 
tion, quite a large insurance organization. The latest esti- 
mate that we have, which covers the year 1969, shows 
that the total assets amounted to $75 million. The society 
is in good financial position. It has a surplus of assets 
over liabilities of something in the order of $5 million. 
The premium income amounts to something in the order 
of $20 million. So that you can see that it is quite a large 
insurance organization now. 


The concept of a fraternal benefit society under the 
general insurance law is really based on organizations 
that are primarily fraternal organizations, and it empha- 
sizes the fraternal aspect with insurance being secondary. 
In a case such as this where the insurance has grown to 
such a very large extent, it is more appropriate from our 
point of view that the organization be treated as a 
mutual life insurance company. Consequently we favour 
and support the change that is being asked for here. The 
actual application of the law will not be very different, 
but there are some differences in the pattern of supervi- 
sion applicable to insurance companies that do not apply 
to fraternal benefit societies. On the other hand there are 
some restrictions on fraternal benefit societies that do not 
apply to insurance companies. 


Perhaps the most significant thing from the point of 
view of the insurance customer of the fraternal society as 
compared with an insurance company is that the frater- 
nal benefit society issues the so-called open insurance 
contract. The by-laws of the organization are part of the 
contract, and as a consequence the contract can be 
changed; there can be assessments levied, and there can 
be other changes. I would hasten to add that there have 
been no such assessments by fraternal societies for many 
years in Canada, and although the possibility exists, the 
fact is that they have maintained themselves in a satis- 
factory financial condition and they have not had to levy 
any special assessments of this type on their membership. 

That, Mr. Chairman, is a word by way of background. 
As far as the bill itself is concerned, it does two things; it 
states that the organization will now be a mutual life 
insurance company and it provides that all the contracts 
that have been issued in the past will now be treated as 
firm contracts, and any right that did exist to levy assess- 
ments against them will be removed. It also spells out 
special provisions relating to the form of government, 
that is corporate government, that the Society wishes to 
maintain. As a mutual life insurance company under the 
general law, each participating policyholder has a vote 
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and is entitled to attend the annual meeting, and at the 
annual meeting he elects the directors, and the directors 
govern the organization. 


This organization which has grown up as a fraternal 
benefit society with a lodge system and a representative 
form of government, or a delegate form of government, if 
you will, wishes to become a life insurance company but 
also wishes to retain the same pattern of corporate gov- 
ernment that it had before—that is, a delegate system. 
They want to retain their local jurisdictions and have 
those local jurisdictions elect delegates to a regional 
meeting and then have the regional meeting elect dele- 
gates to the general meeting of the organization which 
would be the counterpart of the annual policyholders’ 
meeting in a life insurance company. 


So the real reason that this bill is before you, as 
distinct from proceeding by way of letters patent as was 
authorized a year ago, is that this form of corporate 
government is quite different from that prescribed in the 
general act for life insurance companies generally, and 
our legal advisor and the company’s legal advisors also 
considered that there was not enough authority under the 
letters patent procedure to make changes of this kind 
which are really contrary to the provisions of the general 
act. So that the main part of the bill spells out this 
delegate form of voting. 


There is also a slight change in the name, and the 
other provisions are to insure that there is no break in 
the continuity of corporate existence. The objects of the 
Society are spelled out in clause 6. They are just the 
same as the objects of the life insurance companies that 
have been incorporated over the years without the addi- 
tional provisions of paragraph (b) of clause 6 which 
reads: 


(bo) to encourage social and educational activities. 


So this will continue to be an interest and a function of 
this organization by way of a continuation of its past 
interest and activities among its membership. 


I should like to add that there is one precedent of this 
type dating from some 20 years back when another frat- 
ernal benefit society having its main operation in the 
Province of Quebec was changed to a mutual life insur- 
ance company. That was done in the late 1940’s by the 
Alliance Nationale. In that case the change was quite 
similar, except that the Alliance changed over completely 
to a mutual life insurance company with one vote per 
policyholder, whereas La Société Des Artisans wishes to 
retain something quite close to its present form of 
government. 


Senator Beaubien: Mr. Humphrys, as Superintendent 
of Insurance, are you perfectly satisfied to recommend 
this bill without any reservation? 


Mr. Humphrys: Yes, senator. 


The Chairman: There are differences as against the 
usual government provisions in a bill. I notice that the 
general meeting is held every four years, so the moment 
the president and directors are elected, they are in for 
four years. 


Mr. Humphrys: Yes, Mr. Chairman. 

The Chairman: There may be virtues in that. 
Senator Isnor: What are they? 

The Chairman: You do not have to run as Often. 


Senator Kinley: They can kick the president out, if 
they want to and make him retire? 


The Chairman: But he is elected for four years. 


Senator Kinley: He is elected for four years. Does that 
mean you cannot touch him for four years? 


The Chairman: Unless he misbehaves. 


Senator Macnaughton: The executive committee is 
elected from the Board of Directors, is that right? 


Mr. Humphrys: Yes. 


Mr. Luc Parent, Q.C., Legal Adviser, La Société des 
Artisans: But the president is elected at the general 
meeting, Mr. Chairman. 


Senator Everett: Do the policyholders then have no 
representation on the board? 


Mr. Humphrys: The board will be made up of policy- 
holders; there are no shareholders in this organization. 
What it consists of is a series of steps leading to the 
election of the Board of Directors, so that the members 
meet first in a local jurisdiction and elect delegates to a 
regional meeting. Then the delegates at the regional 
meeting elect some of their members to go and form the 
general meeting of the company, and from the delegates 
there are elected the directors, so I think it is accurate to 
say that the policyholders, the individual members, have 
their will recognizd through this series of steps leading 
to the general meeting at which the delegates elect the 
Board of Directors who will govern the organization in 
the intervening period between the general meetings. 
But, of course, special general meetings can be called in 
these periods if that is desired. 


Senator Evereti: I am thinking of differentiating as 
between policyholders who are members of the fraternal 
society and those policyholders who by virtue of chang- 
ing this to a mutual life company are not members of the 
society. 


Mr. Paré: They have to be members of the Society. 


Mr. Humphrys: All policyholders both past and future 
will be members of the organization and will have the 
same rights. Persons who become policyholders after a 
change such as this is made will have exactly the same 
rights as those who were policyholders before the change 
and therefore will be members of this company. 


Senator Everett: Why then is the change necessary? 


Mr. Humphrys: At present the organization is desig- 
nated under our laws and under its act of incorporation 
as a fraternal benefit society. As such there are certain 
restrictions on its operations that do not apply to life 
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jnsurance companies. But it has now reached a point of 
development and volume of insurance that for supervis- 
ory purposes and for the purpose of regulation under the 
Insurance Act we think it is desirable that it be a com- 
pany, and we from our point of view have no objection 
to their retaining the kind of internal form of govern- 
ment that they have had in the past and that the mem- 
bership appears to want to retain under the new regime. 


Senator Everett: Can you tell us what are the res- 
trictions they presently operate under? 


Mr. Humphrys: There are certain provisions in the 
insurance act that require a greater degree of separation 
of accounts between different groups of membership, dif- 
ferent types of business, than applies in the case of 
insurance companies. There are more restrictions on the 
extent to which premiums can be used in the financing of 
the operations and the expenses of the company. There is 
more formality involved in the government of fraternal 
benefit societies than in the case of insurance companies, 
primarily because the laws contemplated small organiza- 
tions for fraternal societies, with insurance being only a 
side issue, and it is rather more limited than in the case 
of life insurance companies. So, there has to be more 
formality in the segregation of funds and the segregation 
of accounts, and more formality in the size and amounts 
of policies that can be issued, and limitations on the 
extent to which re-insurance arrangements can be made 


_ with other corporations, because one has to think always 
of fraternal membership. 


Senator Everett: Would you stop there, Mr. Humphrys? 
Mr. Humphrys: Yes. 


Senator Everett: On re-insurance, you said there are 
some restrictions because one has to bear in 


- mind—what? 


Mr. Humphrys: —the concept of membership. For 


example, it is common among insurance companies to 
| exchange re-insurance. That is, if you have some big 


' policies, you re-insure the excess with other companies 


| and may take some re-insurance from them on a recipro- 
eal basis; whereas a fraternal society cannot do that 
| because its powers are limited to insuring its members 

only. So they cannot participate in this exchange of 
_ re-insurance. 


Senator Evereti: So at the present time it does not 
re-insure? 


Mr. Humphrys: It seeds re-insurance to others, but it 
‘does not accept it. 


: Senator Everett: To what level does it re-insure now? 


Mr. Paré: It varies, depending on the individual case. 
We go as high as $60,000; the rest is re-insured. 


Senator Everett: By virtue of this they will be allowed 
| to exchange re-insurance? 


Mr. Humphrys: They could do some of this. 
Senator Everett: Would they propose to go into the 


| ‘re-insurance business? 
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Mr. Humphrys: I would think not so, except in an 
incidental way. I do not put it forward as a major 
intention of the organization. There is another aspect, 
that in becoming a major insurance organization, in com- 
peting for business for membership, selling policies in the 
market, a fraternal society can be at a disadvantage 
because of the open contract. As a company they can 
issue a closed contract where the policyholder knows 
exactly what he has, and if an organization becomes 
really a major insurance organization, the fraternal con- 
cept can be a competitive disadvantage in the market 
place. 


The Chairman: Senator Everett, on the question you 
raised originally, it is covered in section 3(2) and also in 
section 7(1). 


Senator Everett: Yes, thank you, Mr. Chairman. 


Just to go on, does the company intend to change the 
nature of its business, that is, the type and amount of 
policies it is going to issue? 


Mr. Humphrys: I would not expect any sharp change 
in its method of operation or policy, senator. I think the 
change is really in recognition of the development of the 
organization and that it really fits more appropriately as 
a company than as a fraternal society. 


Senator Everett: Has the company filed financial state- 
ments with the committee? 


Mr. Humphrys: I do not think so. We get financial 
statements, of course, and have for years, from the socie- 
ty, and it has been subject to our supervision. 


Senator Everett: Do you get interim statements? 


Mr. Humphrys: No, not as a matter of law. We get the 
annual statement, and we have the power to call for 
additional information. We know the organization well 
and examine it regularly, so we do not feel it necessary 
to get interim statements. 


Senator Macnaughton: It is not the custom to file state- 
ments with this committee, is it? 


Mr. Humphrys: No. 

Senator Macnaughton: It is confidential information. 

The Chairman: That is the privilege of the people who 
are applying. 


Senator Everett: In fact, Mr. Chairman, with respect, I 
do not think it is confidential; it is published by the 
Superintendent every year. 


Mr. Humphrys: The financial statements are published 
in our annual reports. 


Senaior Connolly (Ottawa West): There are some 350,- 
000 members in this organization and they have a very 
democratic way of operating—with areas and smaller 
jurisdictions. How many directors are there? 


Mr. Paré: We have 19 and the president, which makes 
20. 
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Senator Connolly (Ottawa West): How many areas are 
there? 


Mr. Paré: We have 18 regional jurisdictions. 


Senator Connolly (Ottawa West): Just as a matter of 
interest, do you get a pretty good attendance at local as 
well as annual meetings? 


Mr. Paré: Yes. We have 350,000 members. We cannot 
say that all these members come to these local sessions 
and the regional ones, but I consider we do pretty well. I 
would say that, in total, we have something like 10,000 to 
15,000 members who are very active in the society, either 
in the local jurisdiction or the regional ones, so that we 
do the best we can to have the members take an interest 
in the society. 


Senator Connolly (Ottawa West): I think this is very 
unusual, because normally in the case of an insurance 


company a small attendance is regarded as the general 
rule. 


Senator Flynn: Even with a mutual company? 
Senator Connolly (Ottawa West): Yes. 


senator Macnaughton: That is the reason for the four- 
year term, is it not? It is really a procedural matter. You 
cannot go through that expense and confusion every 
year. 


Mr. Paré: Yes. We have now, as a fraternal society, the 
election taking place every four years, with the same 
system, as the Superintendent has said, and we want to 
keep it as a mutual company. 


Senator Carier: What happens when a director dies or 
resigns during the four-year period? 


Mr. Paré: He is replaced by the board of directors 
after consultation with the regional jurisdiction he repre- 
sents, because every member of the board of directors 
represents one of the regional jurisdictions. 


Senaior Holleitt: When does a member become of age 
to vote? 


Mr. Paré: At 21. 
Senator Holleti: It is not stated in this bill, is it? 


Mr. Parent: It varies from place to place. We do busi- 
ness also in the United States and in some places it might 
be 18 years of age. 


Senator Hollett: That is what I was wondering. 


Senator Flynn: The French text is clear, because it 
says “majeur” which means that under our law it would 
be 21. 


Senator Holleti: Which section is that? 


senator Flynn: Section 7(2). In French it says ‘“ma- 
jeur,” which really means “majority’’. 


Senator Holleti: It says it in French, but it does not say 
it in English. 


and Commerce 10-2-1971 


It says: 
who is of age... 


Mr. Humphrys: 
Any member 


Senator Hollett: I want to know what you mean by “of 


age’. 


The Chairman: It is a matter of interpretation, and 
that would be interpreted as being 21. 


Senator Hollett: Can a person become a member before 
he becomes of age? 


The Chairman: I would expect so, yes. 


Senator Flynn: I should like to put some questions to 
Mr. Parent and Mr. Paré in French. 


I should like to know how local and regional jurisdic- 
tions are determined. Are there any regulations at 
present? 


Mr. Paré: It is determined by regulation, the decisions 
being made by the general assembly, which rules on 
requests from members in a given region that it be 
organized into a special region. 


Senator Flynn: Are you referring to section 11, Mr. 
Paré? This general assembly would be a meeting in 
which all members have a right to take part? 


Mr. Paré: No, they are delegated. 
Senator Flynn: The general assembly consists only... 


Mr. Paré: Only of delegates. At this general assembly, 
there are about seventy-five people. 


Senator Flynn: Seventy-five people? 


Mr. Paré: Yes. You see, the members of a local section 
elect delegates to the regional body, and the regional 
body elects delegates... 


Senator Flynn: To the general assembly? 


Mr. Paré: ...to the general assembly. 

Senator Flynn: After all, it is the general assembly 
that holds the same powers as, say, the shareholders of a — 
company or the members of an ordinary mutual insur- 
ance company. 


Mr. Paré: Yes, that is so. The general assembly is the 
highest authority. | 


Senator Connolly (Otiawa Wesi): From what Senator 
Flynn has just said, I was wondering whether the’ 
company might not find itself restricted somewhat as a 
result of section 8 which says that a member, even 
though he is a delegate or a substitute, shall not vote by 
proxy. There is no proxy voting at the meetings. If. 
attendance at the meetings fell, would the company not 
be inhibited in its administration and operation without | 
proxy votes? I am wondering why they cannot have 
proxy votes. Perhaps they do not want them. 


Mr. Parent: There is a law which provides that when a | 
member cannot attend a meeting he is represented by | 


_ without any restrictions, 
mutual companies. 
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another person who is called in French a “suppléant”’, an 
alternative. 


Mr. Paré: When the regional jurisdiction elects dele- 
gates to the general meeting, it elects at the same time 
one or two alternate delegates. 


Senator Desruisseaux: Mr. Paré, the main aim of the 
whole organiaztion is to arrange matters so as to increase 
your members’ stake in the company, is it not? 


Mr. Paré: It is a democratic organization. 


Senator Desruisseaux: Now, if you had to change it, it 
would be very difficult, would it not? 


Mr. Paré: You could say it would be impossible. I am 
convinced that if a refusal were met with here, then 
because of the growth of democracy within the Société 
des Artisans, our members would prefer to continue to 
operate under the present charter. 


Senator Desruisseaux: You are writing insurance at 
present? 


Mr. Paré: Yes, we are first and foremost an insurance 
company. 


Senator Desruisseaux: You are changing the name, but 
without making any practical changes in the powers— 
isn’t that so? Everything else remains almost the same, 
except the name? 


Mr. Paré: But you see, as Mr. Humphrys said just now, 
there are certain restrictions that affect fraternal socie- 
ties, which is our present status. So if that were taken 
away, we would no longer be a fraternal society. For 
example, as Mr. Hmphrys said, we cannot take 
re-insurance. 


There are certain forms of, say, group insurance, that 
we are unable to write at present. That would disappear 
with the present system, because we come under the 
sections that give the mutal and capital stock companies 
their powers. We would have all the powers those com- 
panies now have. This is the principal difference that has 
led us—it is not just the name change—that has led us to 
request the changes; we want to have all the powers, 
like the capital stock and 


Senator Flynn: The mutual life insurance companies, 


' that is? 


Mr. Paré: That is so. 


Senator Flynn: 
notes, the system 


Now, as stated in your explanatory 
represents... 


Mr. Paré: Yes. The difference with respect to a mutual 
company is that we keep the democratic system. 


Senator Desruisseaux: You also outside 


Quebec? 


operate 


Mr. Paré: We operate chiefly in Quebec, Ontario and 
New Brunswick, as well as in the five New England 
states. 


Senator Burchill: How often does the board of directors 
meet? 


Mr. Paré: The board of directors meets every three 
months, and we can have special meetings if necessary. 


Senator Connolly (Ottawa West): How many members 
do you have in the United States? 


Mr. Paré: In the United States, we have 50,000 mem- 
bers, mostly Franco-Americans. 


Senator Everett: How do you presently finance the 
social and educational activities of the organization? 


Mr. Paré: We have a system which is rather original. 
Every insurance company pays commissions to agents, 
and we take a small portion of those commissions and 
give it to the local jurisdiction. It is sufficient to operate 
this system. 


Senator Everett: Do you propose to do that same thing 
with the new company? 


Mr. Paré: Yes, we propose to keep that. 
Senator Everett: Thank you. 
The Chairman: Are there any other questions? 


Senator Connolly (Ottawa West): You must have some 
good parties. 


Mr. Paré: They do work seriously. At times they may 
have a good party, but I think we can say seriously that 
they work very well. 


Senator Macnaughton: How many times does the 
executive meet? 
Mr. Paré: It meets twice a month. 


The Chairman: Mr. Paré, do you wish to add anything 
to the discussion before we pass this bill? 


Mr. Paré: No. I think everything necessary has been 
said. 


Senator Beaubien: I move that we report the bill. 
The Chairman: Is it agreed? 


Hon. Senators: Agreed. 
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THE STANDING SENATE COMMITTEE ON 
BANKING, TRADE AND COMMERCE 


The Honourable Salter A. Hayden, Chairman 


The Honourable Senators: 


Aird 
Aseltine 
Beaubien 
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Burchill 
Carter 
Choquette 


Connolly (Ottawa West) 


Cook 

Croll 
Desruisseaux 
Everett 
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Haig 
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Isnor 

Kinley 

Lang 
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Ex officio members: Flynn and Martin 


(Quorum 7) 


Order of Reference 


Extract from the Minutes of the Proceedings of the 


Senate, December 15, 1970: 


“A Message was brought from the House of Com- 
mons by their Clerk with a Bill C-3, intituled: 
“An Act respecting investment companies’’, to which 
they desire the concurrence of the Senate. 


The Bill was read the first time. 


With leave of the Senate, 

The Honourable Senator Lang moved, seconded by 
the Honourable Senator Paterson, that the Bill be 
read the second time now. 


After debate, and— 
The question being but on the motion, it was— 
Resolved in the affirmative. 


The Bill was then read the second time. 


The Honourable Senator Lang moved, seconded by 
the Honourable Senator Paterson, that the Bill be 
referred to the Standing Senate Committee on Bank- 
ing, Trade and Commerce. 


The question being put on the motion, it was— 
Resolved in the Affirmative.” 


Robert Fortier, 
Clerk of the Senate. 


23441-2 


10: 


Minutes of Proceedings 


Wednesday, February 24, 1971 
(12) 


Pursuant to adjournment and notice the Standing 
Senate Committee on Banking, Trade and Commerce met 
this day at 9.30 a.m. to further consider: 


Bill C-3, ‘An Act respecting investment companies”. 


Present: The Honourable Senators Hayden (Chairman), 
Aird, Beaubien, Benidickson, Blois, Burchill, Carter, Con- 
nolly (Ottawa West), Cook, Hollett, Isnor, Kinley, Mac- 
naughton and Martin—(14). 


In attendance: Pierre Godbout, Assistant Law Clerk, 
Parliamentary Counsel, and Director of Committees. 


WITNESSES: 


Federated Council of Sales Finance Companies: 


J. B. Gregorovich, Ford Motor Credit Company of 
Canada Limited. Chairman, Legal and Legislative 
Committee. 


W. P. McKeown, Canadian General Electric Credit 
Limited. Member, Legal and Legislative Committee. 


R. A. Roberts, General Motors Acceptance Corpora- 
tion of Canada, Ltd. Member, Legal and Legislative 
Committee. 


C.H. Bray, Executive Vice-President. 

Department of Insurance: 
R. Humphrys, Superintendent. 

CEMP Investments Ltd.: 
Philip F. Vineberg, Q.C., Secretary and Director. 
Rupert B. Carleton, Vice-President and General 
Counsel. 


At 11.10 a.m. the Committee adjourned until Wednesday, 
March 3, at 9.30 a.m. 


ATTEST: 
Frank A. Jackson 
Clerk of the Committee 


10: 4 


The Standing Senate Committee on Banking, Trade 


and Commerce 
Evidence 


Ottawa, Wednesday, February 24, 1971 


The Standing Senate Committee on Banking, Trade and 
Commerce, to which was referred Bill C-3, respecting 
investment companies, met this day at 9.30 a.m., to give 
further consideration to the bill. 


Hon. Salter A. Hayden (Chairman) in the Chair. 


The Chairman: Gentlemen, I call the meeting to order. 


We have two briefs to deal with this morning; the first is 
from the Federated Council of Sales Finance Companies, 
and the second from CEMP Investments Limited. 


We are under a little pressure this morning, honourable 
senators, because Senator Aird has arranged for his com- 
mittee to sit at 11 o’clock, and the appropriate arrange- 
ments have already been made with witnesses in this 
regard and he wishes to be able to borrow some of the 
talent we have in this committee for that meeting. There- 
fore I thought we would try to deal as much as we can with 
the matters before us, such as hearing the submissions and 
dealing with whatever amendments we think should be 
made until 11 o’clock and then we would adjourn so that 
the other committee might have a quorum. Is it agreed, 
honourable senators? 


Hon. Senators: Agreed. 


Senator Aird: I am very grateful, Mr. Chairman, for your 
consideration and I should like to have that observation 
placed on the record. Thank you very much. 


The Chairman: I have already referred to the Federated 
Council of Sales Finance Companies, and from that organ- 
ization we have as witnesses Mr. J. B. Gregorovich, Mr. W. 
P. McKeown, Mr. R. A. Roberts and Mr. C. H. Bray. I 
believe Mr. Gregorovich is going to make the main 
presentation. 


Mr. J. B. Gregorovich, Chairman, Legal and Legislative Com- 
mittee, Federated Council of Sales Finance Companies: Mr. 
Chairman and honourable senators, we have presented a 
brief to you which I believe arrived rather late last night 

because of the transportation difficulties. Therefore, I 
)shall read the introductory statement on the major prob- 
lems initially and when that has been done we will be very 
happy to answer any questions you may have or to elabo- 
rate on the points raised. 


The several points that we have attempted to make clear 
in the following pages are all important to the members of 
the Federated Council of Sales Finance Companies. How- 
ever, from the array of important items, some are obvious- 
ly more important than others and it is to a few of these 
that we address ourselves now. 


Clause 9 of the bill is the subject of paragraph 7 on page 
t following. The prohibition of ‘‘sideways” lending is of 
such importance to the financing subsidiaries of automo- 
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bile manufacturers that it 
description of the situation. 


is necessary to provide a 


Many of us would envision a new car dealer as being the 
head of a substantial, successful business who, as a 
person, fulfils a responsible role as a community leader. 
This recollection is appropriate to a new car dealer in the 
late 1930’s and in the decade or so following the war. The 
situation today is not the same as it was. 


The first-and second-generation auto dealership, having 
enjoyed real success in the earlier stages, has become 
exceedingly valuable by reason of re-invested earnings in 
land, buildings and equipment, as well as in going concern 
value in earning-power based on a long-lived reputation 
for service to a large and growing list of customers. The 
problem arises when the dealership is not going to be 
bequeathed to a member of the family and needs to be 
sold. The value of the dealership is such as to eliminate 
many worthwhile persons from the market of potential 
and desirable buyers. 


Within the last few years, profitability of dealerships has 
been on a sharp decline as auto sales have been soft. While 
the current economic situation tends to relieve the first 
problem marginally, it creates another in the form of other 
dealerships in financial distress and threatening to close. 


The two circumstances—one a longer term development, 
the other more topical—have been solved, apparently 
satisfactorily, by automobile manufacturers taking a sub- 
stantial equity position in such dealerships in partnership 
with a businessman. In this way, the outlet for the manu- 
facturer’s goods is maintained and the availability of prod- 
ucts and service to customers is maintained. We submit 
that the presence of dealerships in which the manufactur- 
ers have an interest has been of value to all concerned. 
The communities, customers of the dealership, and the 
participating businessmen have been helped, as well as the 
manufacturers. 


Under section 9, the required non-equity financing of the 
dealership could not be provided by the finance subsidiary 
of the same manufacturer which has an interest in the 
dealership. 


An automobile dealership requires both equity and non- 
equity financing to provide the funds necessary to success- 
fully finance the premises, equipment, parts and automo- 
biles to carry on the business of sale and service of 
automobiles. Normally, the bulk of the financing is non- 
equity financing. Assuming that the equity invested in the 
dealership is $100,000, the non-equity financing required 
would be: $100,000 as capital financing of building, equip- 
ment and working capital; $500,000 as inventory financing; 
$1,000,000 as _ retail financing; $7,510,000 for lease 
financing. 


In the case of an otherwise well-qualified businessman 
who has exhausted all other sources of capital and still 
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mittee, Federated Council of Sales Finance Companies: Mr. 
Chairman and honourable senators, we have presented a 
brief to you which I believe arrived rather late last night 
because of the transportation difficulties. Therefore, I 
shall read the introductory statement on the major prob- 
lems initially and when that has been done we will be very 
happy to answer any questions you may have or to elabo- 
rate on the points raised. 


The several points that we have attempted to make clear 
in the following pages are all important to the members of 
the Federated Council of Sales Finance Companies. How- 
ever, from the array of important items, some are obvious- 
ly more important than others and it is to a few of these 
that we address ourselves now. 


Clause 9 of the bill is the subject of paragraph 7 on page 
4 following. The prohibition of ‘‘sideways” lending is of 
| such importance to the financing subsidiaries of automo- 
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bile manufacturers that it is necessary to provide a 
description of the situation. 


Many of us would envision a new car dealer as being the 
head of a substantial, successful business who, as a 
person, fulfils a responsible role as a community leader. 
This recollection is appropriate to a new car dealer in the 
late 1930’s and in the decade or so following the war. The 
situation today is not the same as it was. 


The first-and second-generation auto dealership, having 
enjoyed real success in the earlier stages, has become 
exceedingly valuable by reason of re-invested earnings in 
land, buildings and equipment, as well as in going concern 
value in earning-power based on a long-lived reputation 
for service to a large and growing list of customers. The 
problem arises when the dealership is not going to be 
bequeathed to a member of the family and needs to be 
sold. The value of the dealership is such as to eliminate 
many worthwhile persons from the market of potential 
and desirable buyers. 


Within the last few years, profitability of dealerships has 
been on a sharp decline as auto sales have been soft. While 
the current economic situation tends to relieve the first 
problem marginally, it creates another in the form of other 
dealerships in financial distress and threatening to close. 


The two circumstances—one a longer term development, 
the other more topical—have been solved, apparently 
satisfactorily, by automobile manufacturers taking a sub- 
stantial equity position in such dealerships in partnership 
with a businessman. In this way, the outlet for the manu- 
facturer’s goods is maintained and the availability of prod- 
ucts and service to customers is maintained. We submit 
that the presence of dealerships in which the manufactur- 
ers have an interest has been of value to all concerned. 
The communities, customers of the dealership, and the 
participating businessmen have been helped, as well as the 
manufacturers. 


Under section 9, the required non-equity financing of the 
dealership could not be provided by the finance subsidiary 
of the same manufacturer which has an interest in the 
dealership. 


An automobile dealership requires both equity and non- 
equity financing to provide the funds necessary to success- 
fully finance the premises, equipment, parts and automo- 
biles to carry on the business of sale and service of 
automobiles. Normally, the bulk of the financing is non- 
equity financing. Assuming that the equity invested in the 
dealership is $100,000, the non-equity financing required 
would be: $100,000 as capital financing of building, equip- 
ment and working capital; $500,000 as inventory financing; 
$1,000,000 as retail financing; $7,510,000 for lease 
financing. 


In the case of an otherwise well-qualified businessman 
who has exhausted all other sources of capital and still 
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lacks the equity required to undertake the dealership, the 
manufacturer may provide a substantial or major part of 
the equity investment. For example, of $100,000 equity 
needed, the applicant may be required to invest $20,000 
and the manufacturer will invest the remaining $80,000. 
The equity will be investment in shares, common and 
preferred, in the corporation doing business as an automo- 
bile sales and service dealer. The businessman manages 
the dealership and will, as his financial standing improves, 
purchase the shares of the manufacturer until he attains 
complete ownership. 


It has been normal for the non-equity financing to come 
from a finance company which is related to the manufac- 
turer. The non-equity financing by the finance company 
will be on the same terms and conditions as investment in 
any dealership it finances. 


To assist in estimating the size of the problem created by 
section 9, the Federated Council submits the following 
data compiled from the records of: 


General Motors Acceptance Corporation of Canada 
Limited, Ford Motor Credit Company of Canada Lim- 
ited, Chrysler Credit Canada Ltd. 


As at December 31, 1970, 179 Canadian auto dealerships 
of these companies had manufacturer equity participa- 
tion. The credit extended these by the finance company 
subsidiaries of the manufacturers totalled $83.7 million 
composed of $5.5 million in capital loans, $21.3 million in 
lease financing, and $56.9 million in inventory financing. 


If I may interject at this point, the last sentence refers to 
the financing extended to auto dealerships with manufac- 
turer equity participation. Of the 179 that do have manu- 
facturer equity participation credit is extended by finance 
subsidiaries to 102, so that 102 of the 179 dealerships 
receive financing from the three factory subsidiaries noted 
above. 


The Chairman: That will be the finance subsidiaries of 
the manufacturer? 


Mr. Gregorovich: Yes, Mr. Chairman. 


Under section 9, not only will the combination of equity 
and non-equity financing services be prohibited, but sub- 
section (2) would require that all such holdings be disposed 
of—to whom, at what price, and at what subsequent loss to 
dealers, communities and manufacturers, no one can 
predict. 


In view of the severity of the consequences on existing 
and future dealerships, these companies will probably 
seek exemption under subsection (5). The grounds for 
granting an exemption are now very narrow. We respect- 
fully submit that the grounds for exemption should be 
broadened so as to give the minister a reasonable area of 
discretion. Further, we are interested in the comments of 
the members of the committee as to the likelihood of such 
exemptions being granted if applied for. 


Senator Isnor: What do you mean by that—that we should 
express our views, and that the minister would grant 
them? 


Mr. Gregorovich: We would ask that you express your 
views as to whether in these circumstances you would 
expect that the minister would exercise his discretion. It is 


not a direction, but what we are asking is for an interpre- 
tation of the prohibition of section 9 as being one which 
would not exclude this type of financing which has been 
normally carried on over quite a number of years and 
which has, as we suggest, advantages. 


The Chairman: Senator Isnor, in subsection (5), which Mr. 
Gregorovich has been talking about, the authority is given 
to the minister to make an order, and what they are in 
effect saying is, ‘“‘We would like, on the basis of our opera- 
tions, to have these operations covered in these situa- 
tions’’—in other words, if the minister would exercise his 
discretion on certain sets of facts. 


Senator Hollett: Of course, ministers change, Mr. 


Chairman. 


The Chairman: Yes, they have a way of doing that, do 
they not? 


Senator Beaubien: Not often enoughem 
The Chairman: Nor completely enough. 


Mr. Gregorovich: We would hope that this would be guid- 
ance not only to the Minister of Finance today but for the 
future as well, since this would be the background. 


If I may interject, the minister’s discretion to permit this 
could also be exercised under section 3(2), and it might 
well be that that might be a more appropriate section to 
apply under. In seeking the advice of this committee our 
hope would be that the views would apply to an applica- 
tion under either section. 


The Chairman: Honourable senators, the restriction in 
subsection (5) that the witness is talking about is one that I 
would doubt the companies concerned could meet, 
because the language is that the minister can make an 
order of exemption 


if he is satisfied that the decision of the investment 
company to make or hold any investment so exempted 
has not been and is not likely to be influenced in any 
significant way by that person or group and does not 
involve in any significant way the interests of that 
person or group, apart from their interests as a share- 
holder of the investment company. 


The Chairman: It is pretty hard to say, in the relationship 
of a manufacturer who has subscribed for the substantial 
part of the capital of the dealership, that the investor, 
being the manufacturer, is not likely to be influenced ina 
significant way in the matter of decisions; and therefore I 
think the witness has quite properly said that there is great 
opportunity for the exercise of discretion by the minister 
under section 3, and, as I understand it, you are presenting 
that as your second point. 


Mr. Gregorovich, is the language of section 3, on page 5 
of the bill, broad enough, in the different reasons that I 
enumerated, that you can rest a case for ministerial discre- 
tion, or do you think that any enlargement of language is 
necessary? 


Mr. Gregorovich: We believe that the language of subsec- 
ticn (2) (c) and subsection (4) suggests that a factor which 
may be considered is the extent of the integration of the 
company’s activities with the activities of its subsidiaries, 
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and having regard for the purposes of this act it is not 
necessary in the public interest that this act apply. 


The Chairman: I am trying to get this in a nutshell. What 
you are saying is that under subsection (5), which is part of 
section 9, you could not hope for the exercise of discretion, 
having regard for the limitations that operate on the minis- 
ter in making such an order, but you feel that under 
section 3 on page 5 of the bill, where the minister may 
exempt from the application of the act any particular 
investment, there is enough elbow room in the present 
language to deal with your situation if there is the will to 
deal with it. However, we cannot very well write the will 
into the bill. 


Mr. Gregorovich: No, Mr. Chairman. 


The Chairman: Then within the scope of the present bill 
you are covered if you can persuade the minister to act. 


Mr. Gregorovich: We believe we would be. However, we 
have asked in the brief, and we are asking, that members 
of the committee concur in our view that the type of 
lending to which we are referring is not the type of lending 
which was intended to be prevented by section 9 which we 
believe has specific reference to certain types of compa- 
nies—what I would call fraudulent transactions in certain 
companies. I would not call them finance companies 
because the type of lending that they did was not sales 
finance. The sales finance lending that they did, in fact, 
caused no losses. It was the other types of lending to other 
types of activity that caused the losses. 


We believe that the intention of section 9 is to prevent 
that type of fraudulent loss; but we suggest it was not 
intended that it meant the continuance of what is a very 
worthwhile form of lending carried on by subsidiaries. 


The Chairman: Mr. Gregorovich, you have two escape 
clauses, one under section 3 and one under subsection (5) 
of section 9. It would not appear that subsection (5) of 
section 9 might be of much help to you? 


Mr. Gregorovich: That is true. 
The Chairman: But you think that subsection (3), in the 


| reasons that the minister has to find for acting, may be of 
» much help to you? 


\ 
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Mr. Gregorovich: Yes, Mr. Chairman. 
The Chairman: What do you want us to do? 


Mr. Gregorovich: We have requested the comments of the 


members of the committee. As I have said, as a guide for 
ministerial action and to the intent of the act, we seek 


concurrence in our view that ministerial discretion would 
be expected to be exercised in the type of application that 


- we would make. 


The Chairman: You understand, Mr. Gregorovich, that 


_ while the members of the committee may express views in 


committee, they either approve of the bill in its present 
. form or make amendments if necessary. 


| I would suggest that if Mr. Humphrys is ready to express 
a view at this time in relation to section 3—I do not wish to 
i anticipate him—and on the approach that might be fol- 


lowed in relation to section 3, he might like to make a 
statement now? 


Mr. Humphrys: Yes, Mr. Chairman; if it is the wish of the 
committee I would be glad to make a comment on the 
particular point that is under discussion. 


I would suggest, Mr. Chairman, that the terms of section 
3, where the minister would be granted some discretion to 
exempt companies under certain conditions, would not 
likely permit an exemption of a company of the type that 
is described by Mr. Gregorovich. 


The point that he referred to, the extent of the integra- 
tion of the company’s activities and the activities of its 
subsidiaries, if any, with the activities of the corporation 
of which it is a subsidiary and any other subsidiaries of 
that corporation, was intended to permit examination and 
special consideration of the case where a sales finance 
company dealt only with other companies in the family; 
but this case, if I understand the presentation correctly, is 
one where some part of the activities of the sales finance 
company, but a minor part, is involved with sister compa- 
nies, but the main part of the business of the sales finance 
company is buying conditional sales contracts from any of 
the others that are independent corporations and not sub- 
sidiaries of either the sales finance company or its parent. 


So my own reaction would be that this is not the kind of 
case where the operations of the company are so deeply 
integrated with other companies in the family that it 
should be exempted from the act completely. So I would 
not have thought that section 3 would really be a likely 
channel to solve this particular problem. 


The Chairman: Mr. Humphrys, you see where that view- 
point puts the case? 


Mr. Humphrys: Yes, I do. 


The Chairman: It puts the case, in relation to where you 
have subsidiaries and not the main part of the business 
with independent dealers, that these manufacturers may 
no longer assist these dealers. 


Mr. Humphrys: I think it puts the case back into section 
%KF.5 


The Chairman: Yes. 


Mr. Humphrys: ... and the question of the minister’s dis- 
cretion under section 9. As you have pointed out, Mr. 
Chairman, the discretion proposed under clause 9 would 
permit the minister to exempt that particular investment, 
or investments of a particular class, if two conditions 
obtain; one being if the minister is satisfied that the deci- 
sion to make a holding investment is not significantly 
influenced by the substantial shareholder; and the second, 
that the interests of the substantial shareholder are not 
significantly affected by the investment. 


When this particular situation was drawn to our atten- 
tion some time ago we thought that it might well be that it 
would fit within those categories. As we understood it, the 
financing of the automobile dealership by the acceptance 
company was carried out really in the same pattern as 
applied to all other automobile dealerships. There was no 
special consideration given to a particular company where 
the parent of the acceptance company had an equity inter- 
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est. If that is the case and the equity interest of the parent 
company is really an incidental transaction designed to 
ease the transfer of ownership of the dealership or to 
make it possible to establish the new dealership, then the 
equity interest taken by the parent company is not really 
as an investment as such; it is rather an incidental transac- 
tion to establish the dealership and, hopefully, to place it 
in the hands of an independent businessman who will run 
it. 

We thought that those two points would permit us to give 
really fair consideration to an application for exemption 
under that clause. 


The next point, also in clause 9, is that an investment or 
loan is not prohibited if it is ancillary to the main business 
of the acceptance company. 


The Chairman: Would you illustrate that? 


Mr. Humphrys: In some cases the financing of a dealer- 
ship by the acceptance company may involve a loan for 
capital purposes, expansion of the building or addition of 
new facilities. In such case the transaction would be inci- 
dental, auxiliary or ancillary to the main business of the 
acceptance company, which is financing the sale of cars. A 
capital loan to permit a dealer to expand his facilities 
could well be considered as ancillary to the main business. 


There is a further consideration that we think merits 
study. A good portion of the financing of a dealership by 
the acceptance company is in the form of what is common- 
ly known as wholesale financing. It is a loan to enable the 
dealership to obtain its inventory of automobiles from the 
manufacturer. They are passed to him, sold by the dealer 
to invididuals and a new conditional sales contract then is 
created. If that transaction of wholesale financing takes 
place in the form of a conditional sale from the manufac- 
turer to the dealer which is sold by the manufacturer to 
the acceptance company, it may well be that that is not an 
investment or loan falling within the prescription of prohi- 
bition under clause 9. Therefore we have to examine all 
these aspects. 


We also felt in studying this that an important considera- 
tion in deciding the problem of an application for exemp- 
tion would be the volume of this kind of business in 
relation to the other activities of an acceptance company. 


The Chairman: Even in the example you gave a moment 
ago, if the wholesale end of this business in relation to all 
the other business operations of the finance company and 
the manufacturer was relatively small in the ratio, would 
you consider that to be a factor under which the minister 
would feel he should refuse an exemption? 


Mr. Humphrys: We would look at the importance of the 
particular transaction under study in relation to the total 
business of the acceptance company. 


The Chairman: Have you any figures with regard to the 
relationship of the wholesale end to the leasing? 


Mr. Humphrys: No, I have not, Mr. Chairman. 


Senator Connolly: Mr. Chairman, did you say relationship 
to the leasing? 


The Chairman: Leasing is one aspect of the business, 
which has to be financed somehow. 


Senator Connolly: I see. 


Mr. Humphrys: Financing of dealerships falls into three 
main categories: loans for capital development; wholesale 
financing; and lease financing. I hope you will correct me 
if I am wrong in saying that the lease financing, as I 
understand it, would be advancing money in order to 
permit the dealer to acquire a stock of cars for leasing 
purposes. 


Mr. Gregorovich: Yes. 


Mr. Humphrys: So that, Mr. Chairman, is the extent of our 
study of this particular point. However, I must say that 
when it was presented to us some months ago it was not 
drawn to our attention that there was as much as $70 
million to $80 million involved. I am not absolutely sure 
whether that $80 million includes all the wholesale financ- 
ing carried out by these three companies in relation to 
dealerships where the manufacturer has equity interest. 


The Chairman: Did I understand you to say that in your 
view the effect of subclause (5) of clause 9 is that if the 
manufacturer who invests in the equity and is a sharehold- 
er behaves only as a shareholder and it does not appear 
from anything he has done that he is using his shareholder 
position to influence the direction of the operations of the 
dealer, that that would be the kind of significant action on 
the part of the investor that would make the minister 
refuse to give an exemption under subclause (5)? 


Mr. Humphrys: It would not be so much his participation 
in the managership of the dealer company. If we felt that 
the manufacturer, the parent, was using his special rela- 
tionship to the two companies to influence the acceptance 
company to make a loan merely because the manufacturer 
had an equity interest, we would suggest that there was a 
conflict of interest which would raise this question. 


Our point of concern is that there are always cases 
where a transaction such as this can be justified and 
seems to be good. Our fear is that in an attempt to accom- 
modate the kind of transaction that Mr. Gregorovich has 
described we may weaken the application of clause 9 to 
the point that it would not have the effect I think all of us, 
including the present witnesses, wish. So we felt that we 
could at least give a fair study under clause 9 to an 
application for exemption of these transactions. 


Obviously, I am not in a position to say how the minister 
would decide, but I have attempted to explain our 
approach to the application of this clause and the concepts 
that would be taken into account in considering an 
application yor exemption. I am quite free to say that we 
would not be searching for a way to destroy a pattern of 
operation that seems to be beneficial and has been useful 
in the past. Neither will we want to be in the position of 
having a particular transaction act as a precedent to force 
us into setting clause 9 aside in circumstances where it 
should not be. 


The Chairman: Mr. Humphrys, would you now deal with 
this. The effect may well be that a manufacturer of cars 
with a finance company in which it has a substantial 
investment, and also having a share interest in a dealer- 


ship, provides a set up that would come right under clause 
9. 
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Mr. Humphrys: Yes. 


The Chairman: That would mean, in those circumstances, 
unless you could show that in the writing of business as 
between the finance company and the dealer there was no 
pressure from the manufacturer exerted because of their 
share interest, the finance company would have to rid 
themselves of any of the loans etc., any of the aper they 
may have taken from the dealer. 


Mr. Humphrys: I think I made a note of that, and I would 
like to correct it. We do not think that anything that was 
done prior to the coming into force of this act would have 
to be unallowed, so I think the comment in the brief 
suggesting that all the loans on the books would have to be 
disposed of is not our interpretation. 


The Chairman: Under subsection (2): 


No investment company shall knowingly hold an 
investment made after the coming into force of this 
Act. 


So with respect to what they already have on the books, 
they work themselves out. 


Mr. Humphrys: There is no problem. 


The Chairman: There are two avenues open for the deal- 
ership in that kind of set-up: either they get an exemption 
from the minister to carry on as they have done, or they 
cannot buy any more of the dealership paper. Is that 
right? 


Mr. Humphrys: That is correct, Mr. Chairman. That is my 
interpretation. I think I have said and I can say about the 
present form of subsection (5) of clause 9. It has been 
suggested in the brief that the minister’s discretion be 
broadened in order to permit him to consider this case 
more precisely. It is difficult to find an approach that 
would broaden the minister’s discretion without really 
converting clause 9 into one of completely ministerial 
judgment, and we did not think that was a proper thing to 
do, either from the point of view of asking Parliament to 
give that broader discretion or from the point of view of 
the problem of dealing with a large number. 


The Chairman: The finding that the minister would have 
to make under clause 9(5) and in relation to the facts to 
which he must address himself, is pretty clearly put in 
subsection (5)? 


Mr. Humphrys: Yes. 


The Chairman: The only thing that is not put there is how 
he will jump. 


Mr. Humphrys: That is right. 


The Chairman: That will be a matter of his assessment of 
the facts. 


Mr. Humphrys: The only possible alternate course we 
have been able to conceive in thinking about this is that, 
starting from the premise that the equity interest of the 
manufacturer in the dealership is an incidental or tempo- 
rary kind of transaction, intended to promote the dealer- 
ship and get it into private hands, in that case it might be 
possible to create another area of ministerial discretion 


where he is satisfied that the interest of the substantial 
shareholder in another corporation is incidental and 
temporary. 


The Chairman: Suppose what was done was that the 
shares were put in trust, or an agreement was made in 
relation to the voting of the shares, so that the voting 
would not be related necessarily to any business decisions 
of the finance company or the manufacturer. 


Mr. Humphrys: I think that would be a circumstance that 
could well be taken into account. A more direct and more 
simple method of avoiding the whole problem from the 
point of view of the manufacturer would be to have the 
acceptance company advance the equity investment itself, 
and then the dealership is a subsidiary of the acceptance 
company. 


The Chairman: That is right. 


Mr. Humphrys: There is no prohibition there. I do not 
know what problems that would throw up for the compa- 
nies concerned, but it would certainly be a fairly simple 
method technically of solving this problem, because as I 
understand this presentation—the equity financing is quite 
a minor part of the whole financing package. Even within 
that the voting of these equity shares, as you say, could be 
regulated by subsidiary agreements. That would be the 
most direct method. 


The Chairman: Thank you very much, Mr. Humphrys. 


Now, Mr. Gregorovich, I think we have got the amplifi- 
cation of the possible effect of the clause, how it may be 
applied and what the circumstances are. Have you any 
language that you want to suggest to us to deal with this? 


Mr. Gregorovich: Mr. Chairman, I have to advise that we 
do not have any language we can submit at this point, but 
we would be pleased to do so at a later date. 


The Chairman: ‘‘A later date” will have some limitations. 
You could not expect that “a later date’’ might be longer 
than another week. 


Mr. Gregorovich: We appreciate that, Mr. Chairman, but 
we are not prepared to submit alternative language for 
this. 


Senator Connolly (Ottawa West): At all? You mean you are 
not prepared at all? 


Mr. Gregorovich: No, Iam sorry. At this point. 
Senator Connolly (Ottawa West): Today? 
Mr. Gregorovich: Yes, today. 


The Chairman: We have covered the main thrust of your 
brief, have we not? 


Mr. Gregorovich: Yes, Mr. Chairman. There is another 
clause, clause 5, on which I would like to complete my 
presentation. 


The objectives of clause 5(8) are commendable in the 
case of long-term borrowings. However, we believe that 
the requirements in the clause for filing information with 
the Superintendent within seven days of borrowing are 
both costly and unnecessary for short-term borrowings, as 
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many companies are borrowing daily and would therefore 
be required to report to the Superintendent every business 
day of the year. It would seem that the objective of the act 
to protect investors would be served if the offering memo- 
randum of the borrowing company was filed with the 
Superintendent within seven days of the initial borrowing, 
and thereafter, on a monthly basis, a statement was filed 
setting out the nature and purpose of the borrowing in 
such form and detail as may be required by him. The 
Superintendent could be given direction to require filing 
on a more frequent basis if he was not satisfied with the 
company’s financial position. 


The Chairman: Is there any other point? 


Mr. Gregorovich: At this point, Mr. Chairman, I would 
wish to conclude by saying that we of the Federated Coun- 
cil believe that, should the powers provided for in the bill 
be used, the expertise resident in the companies in the 
industry will be of value to the Superintendent; and we 
now afford our assistance to him and to his officers. 


I would want to conclude with our thanks to you, Mr. 
Chairman, and to the committee, for permitting us to 
present the brief and to speak on it. 


The Chairman: Honourable senators, we have another 
brief this morning. It is from Cemp Investments Limited. 
With us we have Mr. Philip F. Vineberg, Q.C., who is 
known to all honourable senators from his previous 
appearances here in other matters. 


Mr. Philip F. Vineberg, Q.C., Counsel, Cemp Investments 
Limited: Mr. Chairman and honourable senators, I am very 
grateful to you for the opportunity of being allowed to 
make a representation. With me is Mr. Rupert B. Carleton, 
Vice-President of Cemp Investments Limited. We have not 
done very well in our homework, as it is only this morning 
that I am submitting the brief to you. I am in doubt as to 
whether you would like the brief to be read, or whether we 
should simply comment on it. 


The Chairman: Having heard you before, I would prefer 
that you comment. 


Mr. Vineberg: In that case, I will not read the brief but I 
will tell you what prompts us to submit it. It might at first 
be thought that we had no business here, and I should say 
frankly at the outset that Cemp Investments Limited is 
neither a company either contemplated under the Invest- 
ment Companies Act nor a company which is likely, under 
ordinary circumstances, to be under the Investment Com- 
panies Act. 


We are a company which does not go to the general 
public, in the ordinary sense of the term, but we have 
investments in a large number of other companies, some 
of which may be covered by the act. In our examination of 
the act, we have found that it appears to be much broader 
than would appear to be the case on the surface, and that 
there are some circumstances where companies of the 
order of Cemp Investments Limited, which are ordinary 
investment companies with a pool of resources already 
there, which would find they would come under the Invest- 
ment Companies Act. 


Let me give one or two illustrations. Before doing so, I 
should say that we made our views known to Mr. Humph- 


Banking, Trade and Commerce 


2-24-1971 


rys, the Superintendent of Insurance, who was very cor- 
dial and receptive. I think Mr. Humphrys confirmed that a 
company of the type of Cemp Investments Limited is not 
intended to be within the umbrella of the act. The types of 
recommendations that are advanced are reflected in the 
exemption clause. We acknowledge that the exemption 
clause is a great improvement on section 3(1)(c), taking out 
the number of companies that may be eliminated from the 
application of the act. But, by the same token, we feel that 
it is much more effective, much more appropriate, if this is 
to be done by statute—by specific provision. 


After all, the minister is obliged to exercise his exemp- 
tion having regard to the purposes of this act. 


I was very interested in the colloquy this morning when 
one of the potential parties which might be subject to an 
exemption was asked for an expression of opinion as to 
whether or not exemption would be granted, and the 
rather natural reaction was: “Who knows?” The act is 
supposed to tell you, and yet it is difficult to find, within 
the spirit of the act, exactly what is meant by the intention 
or purposes of the act. 


So, as I say, the exemption would burden the depart- 
ment with a great deal of work. Many companies would 
have to be analyzed. There would be long line-ups in front 
of the minister’s or the superintendent’s office. We feel 
that the burdening of the department with all this work 
will reduce its efficiency in dealing with the kinds of 
abuses intended to be covered by the legislation. So, the 
act itself should pinpoint the problem, instead of trying to 
cover all cases. As Mr. Humphrys said in an earlier meet- 
ing, all companies borrow, all companies invest, or nearly 
all—so, instead of being burdened with nearly all, we 
would suggest a cut down. There are specific ways in 
which we suggest that. 


One of the illustrations is drawn from the experience in 
a company in which we have a 50 per cent interest. It is a 
company which put up the Toronto Dominion Centre in 
Toronto. In it Cemp has 50 per cent and the bank has the 
remaining 50 per cent. That is a company which did not 
seek funds from the general public. I might add that its 100 
per cent equity is owned by Canadian interests. It has 
received its financing from large banking institutions in 
New York, or in the United States generally. There are 
very large issues by well established banking institutions. 


Senator Connolly (Ottawa West): Debt financing. 


Senator Benidickson: With a guarantee from the Bank of 
Canada. 


Mr. Vineberg: Yes. The act provides, in the definition 
part, that one can ignore borrowings from Canadian bank- 
s—on the assumption, presumably, that Canadian banks 
can protect themselves. I would respectfully submit that 
the New York banks can protect themselves just as well, 
that they are bigger, better organized or just as well organ- 
ized; and that simply because we have returned to external 
financing that is no reason for projecting the shadow of 
the investment company regulation on an operation of this 
type. Generally speaking, it would be desirable to exclude 
not only banks—and there is good reason why they would 
be excluded—but those types of institutions which are 
normally excluded in the drafting of security laws, so that 
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possibly trust companies, investment dealers, and other 
types of creditors, might be excluded. 


As an alternative, and using a guide which is sometimes 
resorted to in securities law, we suggest they should possi- 
bly be excluded on a quantum basis, so that a creditor who 
has advanced $100,000 or more should not be regarded as 
a poor widow who requires the type of protection intended 
by this law. That is to say, the large investor will be guided 
by his own advisers, he will have his own lawyers and 
accountants; he will make his own investigation. We feel 
the attention of the minister should be directed to the 
unprotected. 


The Chairman: The poor widows were not the ones most 
seriously affected by Atlantic Acceptance. 


Mr. Vineberg: Admittedly. 


Senator Beaubien: Or the pension fund of the U.S. Steel 
Corporation. 


Mr. Vineberg: The question is, if these laws which are 
made by organizations in the United States and elsewhere 
were not able to do something about the situation, can the 
Minister of Finance, or the Superintendent of Insurance? 


Is there not a desire to protect in those areas where it is 
necessary for the Government to intervene in the interests 
of the investor—and the poor widow is a typical illustra- 
tion? I quite acknowledge, of course, that there are many 
institutions where there can be large losses, but I do not 
think that it is necessary to apply the legislation in this 
case. Mr. Humphrys was talking this morning about a 
“conflict of interest”. There is a conflict of approach, and 
a justifiable conflict of approach. The Superintendent of 
Insurance is cautious—he should be, he must be; he must 
be prudent. 


If I may put it this way. We represent companies that 
want to accelerate, but we are interested in economic 
growth. We are ready in all cases to take risks. We cannot 
anticipate the failure to take that risk at the same time as 
the brakes are applied to the economic development that 
we see. We feel that the restriction to be imposed by a 
ministerial surveillance should be reserved for those cases 
where it is necessary; and that reasonable freedom should 
be afforded in those cases where it is not likely to affect 
anyone. 


I might say that I would anticipate that the minister 
would, in any event, grant an exemption, but I think it 
would be more desirable if the exemption were granted as 
a matter of statutory right. As I say, we are not dealing 
only with our own situation. We have advanced some 
recommendations here that have nothing to do with Cemp. 
We advanced those as a corporate citizen. For example, 
there are many small family companies that are thinly 
incorporated. 


Senator Benidickson: What do you mean by ‘thinly 
incorporated’’? 


Mr. Vineberg: They have a very small amount of paid-up 
capital. Very often they are incorporated to hold a family 
investment of portfolio securities. By definition they 
cannot have very much paid-up capital, being thinly incor- 
porated, and they cannot, at least in the beginning, have 
very much in the way of surplus. Such a company very 
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often borrows from a member of the family of a share- 
holder; very often borrows from the father, where the 
children alone have the shares. 


It has been estimated that 90 companies would be cov- 
ered by this, but when the law is introduced, we think— 
and I am speaking not so much for Cemp but rather as 
someone who has had some legal experience in this con- 
nection— we think that literally hundreds or thousands of 
companies would be covered by this that were never 
intended to be covered. Possibly it would be desirable, in 
dealing with the exemptions that are available in the case 
of loans from substantial shareholders, to have this 
include the family of substantial shareholders; and the 
members of the family might be defined somewhat as they 
are defined in the Income Tax Act dealing with personal 
corporations. 


You will find an explanation of that on pages 6 and 7 of 
the brief. 


When clause 2 (3) makes a reference to section 9 (3)(b) we 
presume that that is a clerical error and that the matter is 
really dealing with section 9 (4)(b). It says that it is quite all 
right if a substantial shareholder lends the money, but it is 
not all right if a member of the family of a substantial 
shareholder lends the money, if he is not himself a sub- 
stantial shareholder. 


Senator Benidickson: Do you mean the family as a group 
or a member of the group? 


Mr. Vineberg: A member of the group who is not himself 
a shareholder: two brothers, two young people or two 
trusts own the shares of a company, the father lends them 
$50,000 and they buy shares on the market. Such a compa- 
ny is an investment company under this clause, because 
the loan that comes from the father is not a loan from the 
substantial shareholder. We think it was never intended 
and it would save a lot of bother for a lot of people if the 
statute was amended to include loans from the immediate 
members of the family—the father, the spouse, the chil- 
dren—in relationship to substantial shareholders. 


The Chairman: In looking at that kind of set-up it is quite 
obvious that it is a family enterprise or undertaking and 
that they do not all enter into it on the same basis. Some of 
them put their money in and some take a share interest, 
and there are purposes to be served by doing so. 


Mr. Vineberg: Yes, one of the reasons why the father very 
often does not take a share interest in this is because of the 
rules on personal corporations. So he is ready to lend his 
money to the company, but he does not want to be a 
shareholder. All of a sudden these companies which are 
not intended to be embraced will come within the ambit, 
and I think both the parties concerned and the department 
will be harrassed by the need of processing them through 
the Investment Companies Act, when it is clearly not 
intended. 

Senator Benidickson: And they will probably be exempted 
in the end, in any event, as a matter of discretion. 


Mr. Vineberg: Oh, yes, I presume so, but it would take a 
long time. 


The Chairman: The point is that the exemption would be 
what could only be called a discretionary exemption; it 
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would not be a statutory exemption. There is a big 
difference. 


Mr. Vineberg: It also troubles me that many of them 
would break the law in ignorance of the fact that the law 
could possibly apply to them and unless their legal advis- 
ers were to study the matter carefully it would not even 
occur to them. I would suggest that it did not even occur to 
the department when they gave you the estimate of 90 
companies that might be subject to this legislation. So it 
would be disturbing to contemplate a law which through 
ignorance rather than through intention would be defied 
in practice by so many companies not intended to be 
covered. 


We also suggest, and perhaps you will concede that we 
have no selfish interest in the matter, that there might be 
some kind of a de minimis clause in this to eliminate 
companies whose borrowings are no more than, say, 
$50,000. That is to say, very small companies where there 
is just a certain amount of borrowing—maybe not from a 
substantial shareholder but borrowing of a very private 
nature where no great amount of money is involved one 
way or another. To require again that they submit to the 
act might be unfair. 


The Chairman: In view of the value of money today, Mr. 
Vineberg, when you refer to $50,000 do you really think 
that is a reasonable figure? 


Mr. Vineberg: I was trying to be extremely modest. Per- 
haps $100,000 would be more appropriate. Perhaps the 
amount could be $100,000, if it comes from one or two 
people, which would be different from the situation of 
$100,000 coming from 100 different people giving $1,000 
each. There might be limits on both the number of credi- 
tors and the aggregate amount. A combination of the two 
might be of interest. So long as they were not borrowing 
from three different sources or borrowing more than 
$100,000, there might perhaps be an exemption so as again 
not to bother with the small companies which operate and 
which are not intended to be covered by this act. 


The Chairman: It would seem that this bill springs from 
the experience with Atlantic Acceptance Corporation and 
Prudential Trust, where the public was hurt by the 
machinations of those who were operating the company 
after having obtained public money. 


Senator Connolly (Ottawa West): Those in the industry. 


The Chairman: When you look at real estate companies 
who borrow money, the interest of the public is more 
likely to be affected seriously as the operations continue 
rather than as arising out of the initial impact of the 
borrowing and construction. Maybe that is the purpose of 
having the registering and reporting of investment compa- 
nies—so that you can see from year to year how they are 
handling the public moneys which they have secured by 
way of investment. 


Mr. Vineberg: I question, Mr. Chairman, whether that is 
the appropriate way to do it. First of all, so far as equity in 
the real estate companies is concerned, it is not often 
marketed. There are very few companies of that type that 
have gone public, although somewhat more recently they 
have increased. But they are covered by securities legisla- 


tion, and I think that that is the proper way to have them 
covered. The securities commission should deal with the 
distribution of these shares to the public. 


So far as financing is concerned, it is unheard of, I 
would think, to finance real estate by borrowing from the 
general public in an unsecured way. It is only done either 
by institutional mortgages or else by securities in the form 
of bonds and debentures, which are equally governed by 
security regulations. 


It seems to me that this is the proper place and that it is 
the appropriate medium for the regulation of the distribu- 
tion of securities of real estate companies, whether in 
equity or credited form. After all, the Superintendent of 
Insurance, by examination of a lot of financial statements 
which give figures based on historic cost, is not going to be 
in the position to police this matter very well. He is impos- 
ing burdens upon himself—or at least he is accepting bur- 
dens which Parliament will be imposing upon him, which 
are not likely to be discharged satisfactorily. 


This should be handled as part of securities law, and if 
securities law is inadequate, it should be expanded, and I 
think it is being dealt with that way. But what I under- 
stand this measure to deal with is the situation where there 
is a great deal of borrowing equivalent to near-banking. 
That is, that some individual will deposit or advance sums 
of money to various financial companies who are inter- 
mediaries to use that money for investment elsewhere. 


And there is understandable regulation as to how they 
may invest it and permission for the minister to look at it. I 
do not think that the real estate company is typically the 
kind of company subject to appropriate legislation in this 
manner. It should be more closely regulated than it is 
regulated by security legislation. 


Senator Connolly (Ottawa West): Is Cemp subject to the 
securities legislation in the provinces? 


Mr. Vineberg: Well, we are a private company. We do not 
issue any securities. In that sense we are not subject to 
securities legislation. However, we do have an interest in 
certain real estate companies, and there we are subject to 
securities legislation. That is, the subsidiary companies are 
subject to the various provincial securities legislation. 


I do not want to trespass on matters already covered by 
this committee, but we heartily endorse the observations 
already submitted in the other briefs, and I refer to the 
Labatt brief dealing with consolidation. We feel that great 
improvement could be achieved if the formulae embodied 
in section 2—the ratio to liability and assets and so forth-- 
could be dealt with on a consolidated basis. 


After all, there are many important companies that are 
purely holding companies in their structure but their pur- 
pose is to operate manufacturing subsidiaries. If you look 
at the holding company itself, the test or the criteria would 
not be appropriate. Now, as the Labatt brief pointed out, 
the Act takes cognizance of this, but the draughtsman, 
understandably, gets tired after one tier of subsidiaries; it 
is awfully hard to calculate how there should be additional 
tiers. I think the recommendation that it should all be done 
on a consolidated basis as per the Canada Corporations 


Act would be the easiest way of dealing with it, and not 
limit it. 
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Senator Connolly (Ottawa West): Are you familiar with the 
submission made by Molson’s on the same point? 


Mr. Vineberg: I have not seen that. 


The Chairman: Well, there is nothing new in Molson’s 
submission as against Labatt. It is the same point. 


Mr. Vineberg: You are speaking now of their submissions. 
The Chairman: Oh, yes. 

Mr. Vineberg: You are not speaking of their products. 

The Chairman: Oh, no. I would not do that here. 


Mr. Vineberg: In any event, I do not want to repeat what 
is already before the committee, but it seems to us that a 
great deal of useful simplification could be achieved by a 
consolidation test. There may be arguments as to whether 
it should be a 70 per cent subsidiary or a 50 per cent 
subsidiary with provision for minority interests but the 
application of consolidation would greatly reduce the dif- 
ficulties in the determination of those companies which 
are exempted. 


The Chairman: Mr. Vineberg, I can tell you that on that 
point the committee is fully aware that there has been a 
real problem in relation to Labatt’s and Molson’s and 
many companies of that kind where you have second and 
third tier companies. I can also say that Mr. Humphrys is 
very much concerned, and the Chairman and Mr. Humph- 
rys have gone to the extent of attempting to put something 
on paper which would deal with the Labatt and Molson 
situation, but which would avoid what might be pitfalls 
arising out of the kind of language that might be used. We 
think we have something, and in due course we will submit 
it to the committee, and we would appreciate your judg- 
ment on it at that time, and if you think it is alright, why, 
tell us. 


Mr. Vineberg: Thank you very much. We will certainly try 
to be helpful in any way we can. We too, and companies in 
which we have an interest, know of many situations of 
third, fourth and even fifth tier subsidiaries that arise 
through accident or through historic reasons. 


The second part of our brief, Mr. Chairman, after we 
deal with the very cardinal question as to who is covered 
and who is not, relates to the detailed technical provisions 
of the Act, and here we are bold enough to suggest for 
your consideration the possibility of some clarification 
here and there of a technical nature. We have said to you 
that we do not believe that we are covered, and we also 
believe that if we were to be initially covered we would be 
likely to obtain an exemption. But nonetheless we feel in 
reading the Act on these points that we are duty-bound to 
express our views on them. Some of them are of a techni- 
cal nature; for example, in clause 3(2) there is provision for 
the revocation of an exemption. The question could be 
raised as to whether it could ever be reinstituted, and it is 
a lawyer’s delight to debate that point. There is the intima- 
tion of the contrary in clause 3(3) by saying that hereafter 
it is an investment company. Does that mean that the 
Minister ceases to have the right to exercise the exemp- 
tion, if he has already exercised it once and then revoked 
it? Or does it mean, as is more logically likely to have been 
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intended, that he can exempt, revoke the exemption and 
then should the circumstances later warrant certain 
changes that he would then reinstitute the exemptions? I 
think he would be desirous of reinstituting the exemption, 
but the language perhaps would not permit it, or would be 
debatable as to whether it would permit it. I think it might 
be better to have that point clarified. 


Then we talk about standards of reporting under clauses 
5 and 9 and suggest that it might be matched against the 
Canada Corporations Act. We also make a comment on 
something in respect of which you have already had 
submissions. 


Senator Connolly (Ottawa West): You are simply com- 
plaining of clauses 5 and 9 with reference to timing? 


Mr. Vineberg: To timing. When Parliament considered 
how long it takes certain accountants to get these tnings 
ready, they settled very recently on the time element in the 
Canada Corporations Act, and here the same accountants 
are being told they have to get it ready earlier. We think 
the time limit for one is the same as the time limit for the 
other, because the Canada Corporations Act report is 
equally for the protection of the third-party public. 


On loans to officers of the company, we quite under- 
stand the outright prohibitions, but again if you look at 
section 15(2) of the Canada Corporations Act, there are 
some exceptions, and we wonder if there should not be 
similar exceptions in this instance. Let us suppose a com- 
pany is following a policy of granting a loan to employees 
who may also be shareholders of the company in order to 
buy a home or loans in order to buy shares in the compa- 
ny, is it fair that because a person is an officer of the 
company, he cannot participate along with the other 
employees? He is disqualified. 


Senator Connolly (Ottawa West): Which section are you 
dealing with now? 


Mr. Vineberg: Well, we are pinpointing clause 9 in rela- 
tionship to section 15 of the Companies Act. Clause 9 says: 


9.(1) No investment company shall knowingly make an 
investment 


(a) by way of a loan to 
(i)... or officer of the company... 


That is on page 11 of the bill, clause 9.(1) (a)—so that the 
company cannot make a loan to an officer of the company. 
We quite understand that that should be so, but let us 
suppose a situation where the company has a policy of 
helping employees buy homes—many companies do—or, 
for incentive purposes, helping an employee buy shares, 
and they apply that to all their employees. Now some of 
the employees are officers, and in this situation a man who 
is being promoted to be an officer will be disqualified 
from participating in the home-purchase plan or fringe 
benefits of that kind. 


Senator Connolly (Ottawa West): It would not be likely to 
be serious for the home purchaser but it might be serious 
for the stock purchaser. 


Mr. Vineberg: Well, there are many hierarchies of offic- 
ers. There is a second assistant secretary who is perhaps 
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just one stage ahead of somebody else and perhaps not 
earning very much more. The point we are making is that 
the Canada Corporations Act reflects thinking on this 
score which has had an historic past, and Parliament has 
said ‘Yes, but we must make an exception for these siitua- 
tions; they are logical exceptions.” We think that the 
Investment Companies Act should make the same excep- 
tions. You will find in the Canada Corporations Act, ‘“‘no 
loans to shareholders,” but there are exceptions—if you 
have a policy of loans to buy homes and loans in the 
ordinary course of business. Now we did not repeat in our 
brief that third point which is perhaps a more contentious 
one. Maybe a lending company ought not to lend to an 
officer, so we did not repeat that because we thought it 
might be debatable. But the absence of the home and the 
shares we think is an oversight, and if thought were given 
to it, it would be probable that Parliament would agree 
that the same kind of exception that is available generally 
under the Companies Act should equally be available to 
investment companies. 


Senator Connolly (Ottawa West): Would you be satisfied to 
have it legislated by way of reference to section 15 of the 
Canada Corporations Act? 


Mr. Vineberg: Yes, except that I would draw the attention 
of the committee to the fact that we are not raising the 
debatable point as to whether a lending company which is 
in the business of making loans should make loans to 
officers of the company. We could see reasons why in that 
case they ought not to make such loans generally to offic- 
ers, although it might be argued that an officer of Compa- 
ny A which is in the lending business could be rather hard 
put if he were expected to go to company B for a loan for 
personal purposes, because it means he has to go to a 
competitor. As I say, that is a debatable point, but we were 
not entering into that because we were dealing more with 
technical problems. 


Then we make the suggestion that there ought to be 
some statement in clause 18 (2)(b) of the purpose of the 
imposition of conditions and limitations imposed by the 
Minister. This is on pages 27 and 28. He may impose any 
conditions or limitations relating to the carrying on of the 
business. We do not think that he would consider this at 
the moment, but supposing at some time he says, “You 
must only invest in province A or city B” or, “You must 
not invest in district C’’? Those are the types of conditions 
or limitations that surely Parliament would not have 
intended to impose. We think what is intended here is 
something to do with the qualitative type of the invest- 
ment: “You must only invest in companies that have had a 
regular dividend record for five years.” 


Senator Connolly (Ottawa West): Do you think, Mr. Vine- 
berg, that the minister or the Superintendent would get 
down to that kind of detail? That is really exercising 
control over the company. 


Mr. Vineberg: I would rather if the act said, “Impose any 
conditions or limitations for the protection of the creditors 
relating to the carrying on of the business.”’ Have it quali- 
fied in some way as to the purpose. 


Senator Benidickson: Obvious intervention, curiosity and 
action. 


Mr. Vineberg: Yes. 


The Chairman: I do not think the desire is to have the 
Superintendent of Insurance be the official selector of 
investments, or the settler of investment policy. 


Senator Connolly (Ottawa West): It is stretching it rather 
far, I would think, Mr. Chairman—and I will raise the 
point directly with Mr. Vineberg, since he is here—to think, 
to use your illustration, that the minister or Superintend- 
ent would go to that extent. 


Mr. Vineberg: Yes. 


Senator Connolly (Ottawa West): Even if the language 
seems to include that. What I think we have is a free 
economy and a free society, and with that interpretation of 
the section at the top of page 28—which is section 18(2)(b)— 
you are really saying that the Superintendent and the 
minister can dictate the type of investments that a compa- 
ny shall make. 


The Chairman: If you look at paragraph (b), on page 28, I 
am not sure it goes that far. It says: “impose any condi- 
tions or limitations relating to the carrying on of the 
business...” 


I can see the intention. It might, when a company is 
applying for registration, look at the nature of the opera- 
tion and the manner in which they have been carrying on 
the business, and the experience of the Superintendent, et 
cetera, may be such that he thinks there is danger in the 
direction, unless you put some conditions and limitations 
as to how they will operate. 


Senator Connolly (Ottawa West): I was just using Mr. 
Vineberg’s illustration. 


The Chairman: Yes, but the language is general, and it 
might be advisable—and I am not saying that we should— 
to put some limitation, so that you are not getting them 
directly in all cases into the area of investment policy. 


Mr. Vineberg: That is what we had in mind, some guide or 
clue. I am not going through all of the detailed ones 
because I think mostly they are self-explanatory. 


We also submit that the administrative discretion is so 
broad that perhaps some consideration might be given to 
judicial review—not so much because we believe that there 
will be frequent occasion for judicial review but, rather, 
that ministerial discretion may be exercised more careful- 
ly if there would be the right of resort to judicial review. 


The Chairman: You mean, what I would call ‘‘one-shot” 
judicial review? 


Mr. Vineberg: Yes. 
The Chairman: And no appeals beyond that. 


Mr. Vineberg: Well, I do not know that we have thought 
that through. We realize that by the time you got to court 
the issue would be over in most situations. We were not 
thinking so much of that, but rather that it would be 
helpful if the minister’s authority were subject to review in 
the courts. 


Senator Benidickson: By whom? 
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Mr. Vineberg: By the courts. 
Senator Benidickson: Which one? 


Mr. Vineberg: So that we believe it would have an impact 
and it would be a form of guide in the future if the court 
said, ‘‘Well, the minister did not really understand the law. 
It means thus ‘‘and so, rather than this or that.” 


Senator Connolly (Ottawa West): Would you be in the 
usual difficulty you are in when appealing from discre- 
tionary decisions? 


The Chairman: Yes, you would be. 


Senator Macnaughton:You make that point in your last 
paragraph on page 10. 


Mr. Vineberg: Yes. 


Senator Macnaughton: It is quite clear: 


We would also submit that consideration should be 
given to provide for judicial review of the exercise of 
discretion which is provided to the Minister and the 
Superintendent. 


If the minister has given reasons, you can examine them 
to see whether those reasons amount to an exercise of 
discretion at all, or whether he has been arbitrary. 


Senator Connolly (Ottawa West): But if there are no rea- 
sons, the appeal would be a very difficult thing to argue. 


The Chairman: I wonder how you argue it if he just 
makes a decision. 


Mr. Vineberg: It depends on the degree of discretion given 
in the act. You could say, “Subject to the decision... .’— 
you could have some right of recourse, as under section 
138A, for example, of the Income Tax Act. It is a limited 
right of recourse, but it is some right of recourse. 


Senator Connolly (Ottawa West): I think you yourself 
would be in great difficulty if you were appealing a deci- 
sion of the minister if no reasons were given, to take the 
example of the Chairman, and it was discretionary. How 
do we know—and perhaps he has good reasons for doing it 
but they are not given and he has statutory authority to 
use his discretion. 


Mr. Vineberg: That is the situation now, because there is 
no right of recourse. You can always go to court, but if you 
went to court you would be met exactly with the line of 
argument that you mention. But it seems that if the law 
said that the decision of the minister would be subject to 
judicial review under certain circumstances, then you 
would have the right to go to court. 


The Chairman: It seems to me, Senator Connolly, that 
what Mr. Vineberg is saying might have particular refer- 
ence to section 3. 


Mr. Vineberg: Yes, on exemptions. 


The Chairman: Section 3, on page 5, is where the minister 
may give an exemption, and in paragraph (c): 


having regard to any one or more of the following 
factors, namely:... 


Therefore, in giving an exemption he would have to fit or 
justify his exemption under one of these headings or rea- 
sons. Therefore, you are not faced with the situation where 
the minister does not give reasons. It would appear that 
under section 3 he is going to have to give reasons. 


Mr. Vineberg: Yes, and that would afford an opportunity 
for some jurisprudence to evolve to make the law clearer 
in the future. 


Mr. Humphrys: Mr. Chairman, I would just like to add this 
and draw your attention to the fact that there is a provi- 
sion in the bill for review by the court of ministerial 
decisions in the really important issues. That is, where 
there is a report made by the Superintendent that the 
ability of the company to meet its obligations is not ade- 
quately secured, the minister can hear the company, and if 
he agrees with the Superintendent he has the choice of a 
number of decisions, but any of his decisions—if he makes 
any such decisions—are reviewable by the courts. 


Senator Connolly (Ottawa West): What section is that, Mr. 
Humphrys? 


Mr. Humphrys: That is on page 34 of the bill. 


The Chairman: But we were not talking in that area at the 
moment, Mr. Humphrys. We were talking in the area of 
discretion such as under section 3. 


Mr. Vineberg: We would like to apply that principle to the 
entire act, wherever the minister may exercise discretion— 
not that we anticipate that there would be many cases in 
court, but rather that it would be a desirable thing to have 
that protection. 


The Chairman: Are there any other items there, Mr. 
Vineberg? 


Mr. Vineberg: Section 18, for example, is an area where 
ministerial discretion might be granted. 


The Chairman: Yes. 


Senator Connolly (Ottawa West): Section 23(6) is pretty 
broad. 


Mr. Vineberg: Yes, but that is limited to section 22 which 
is a very extreme case. I think it is one of those that Mr. 
Humphrys was speaking of. 


Senator Macnaughton:I presume you have not the time, 
Mr. Vineberg, but I did want to ask you to explain your 
last paragraph on page 2: 


The economy is not stimulated by needless or unjus- 
tifiable curtailments on the freedom of growth-orient- 
ed companies to borrow. 


If there is time I should like you also to explain page 4, 
which refers to Canadian companies being at a 
disadvantage. 


Mr. Vineberg: This is a matter about which we have been 
concerned in several connections. As I say, a company like 
Cemp is not currently under the Investment Companies 
Act; but a company of this type, if it might be interested in 
the acquisition of an important Canadian company would 
always have to go into borrowing of substantial financing, 
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and that need for quick financing might make it tem- 
porarily an investment company under the bill. Admitted- 
ly it is not precluded from borrowing because it will be 
entitled to be dealt with in a subsequent period, but the 
cloud that is created by the Investment Companies Act, 
whether or not a certificate of exemption is going to be 
granted, whether or not creditors feel it will be renewed, 
whether or not security will be affected, whether or nota 
company would like to be under the Investment Compa- 
nies Act. All of this discourages a delicate quick decision 
that has to be made as to (a) should we buy this company 
or (b) should we borrow the money to buy this company, 
because one always has to borrow money to buy compa- 
nies; so that restriction of borrowing is a very serious 
matter. A great deal of economic growth is based on 
credit. Foreign companies, American companies, do not 
have to go through these restrictions. They can make a 
lightning decision, they can borrow money, they have cer- 
tain tax exemptions in comparison with Canadian compa- 
nies, and if the borrowing can be done quickly by a com- 
petitor and one has to consider all the ramifications of the 
Investment Companies Act, one is still busy with one’s 
analysis when one finds that somebody else has bought the 
company, or one is discouraged from buying the company. 
While this may not be a crucial factor, it breaks that 
growth, and I do not think there should be this restraint 
unless it is necessary in areas where there is a crying need 
forts 


Senator Macnaughton: You mean this restraint on 
Canadian companies as distinct from American compa- 
nies for example? 


Senator Conolly (Ottawa West): A company like Cemp, 
from what I understand of it, knows all about borrowing, 
American borrowing, because they have been doing it. 


Mr. Vineberg: That is right. American companies can 
borrow on the Canadian market without the Investment 
Companies Act restrictions. 


The Chairman: If the suggestion that you made at the 
outset, that American banks be added to the banks men- 
tioned in this bill, were followed, the problem that you are 
talking about would not arise because it would be an 
exempt transaction. 


Mr. Vineberg: That is right. Not just banks, but institu- 
tions of a certain type. 


Senator Macnaughton: That would again restrict eco- 
nomic development, slowing it up all the time. 


The Chairman: No, it would not. 


Mr. Vineberg: If you enlarge the area of borrowing it 
would not throw a company under this bill. You are not 
putting a brake on economic development. A Canadian 
company can always stay away from the bill by borrowing 
from a Canadian bank; but if the matter is of sufficient 
magnitude, Canadian banks may not be in a position to 
finance it. 


Senator Connolly (Ottawa West): Was there any element of 
borrowing from American sources in the two bankrupt- 
cies that give rise to this bill? 


Mr. Vineberg: There was a great deal with Atlantic 
Acceptance of borrowing from world sources. 


Senator Connolly (Ottawa West): I do not think Canada or 
the industry benefited by those bankruptcies, particularly 
insofar as access to American funds was concerned. 


Mr. Vineberg: I agree. 


Senator Cook: If a company borrowed from both Canadi- 
an and American banks they would not be exempt, but 
where it borrowed from Canadian banks only it would be 
exempt. 


Mr. Vineberg: I agree that a situation of that kind was 
very harmful to Canada’s reputation and harmful to 
Canadian economy. The real problem is how to correct it. 
It is admitted in the bill that if there is borrowing from 
Canadian banks, then that is not covered because the 
banks may be protected through other sources. That is 
already admitted. Canadian banks perhaps lost very 
heavily over Atlantic Acceptance just as much as did 
American banks. It is not suggested on that account that 
all companies should be policed in any particular way, but 
each in its own place. 


Senator Cook: It is not the banks that we are worried 
about. It is the general public that we are insuring, not the 
banks. 


Senator Connolly (Ottawa West): I think too that the insti- 
tutional lenders are a matter of concern, particularly for- 
eign investors, because if they feel that the loss of control 
over companies of this kind in Canada is valid then there 
is a feeling of security about lending. 


The Chairman: That is the purpose of the securities 
legislation. 


Senator Connolly (Ottawa West): Yes, it is the purpose of 
the securities legislation; but here I gather we are trying to 
add to the protection provided by the securities legislation. 


The Chairman: We have to ask ourselves the question: is 
it necessary? 


Senator Connolly (Ottawa West): Yes, of course. 


The Chairman: Thank you very much, Mr. Vineberg. At 
the last meeting it was intended that we would close out 
and deal with the bill today. However, I think there have 
been some things said today about which Mr. Humphrys 
might wish to comment and about which I would like to 
ask him some questions. I feel that we should adjourn. I 
believe we should do so in view of my commitment to 
Senator Aird and his committee that we would adjourn at 
11 a.m. to permit him to have a quorum, because we are in 
difficult circumstances today. A number of senators have 
not been able to get to Ottawa. 


Senator Connolly (Ottawa West): Some Ottawa senators 
had difficulty in getting to the Senate. 


The Chairman: I left Toronto by train yesterday evening 
at 5:10 and I got into the Chateau Laurier this morning at 5 
o’clock. 


Senator Cook: We can repeat that experience from Mont- 
real to Ottawa. 


Senator Connolly (Ottawa West): Mr. Chairman, let me 
congratulate you for appearing here this morning. 
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The Chairman: I told the operator to ring the telephone 
very hard. Mr. Humphrys, would you be available next 
Wednesday for the purpose of questioning and also to 
discuss amendments which we seem to have agreed upon 
although the exact wording may still be a matter of settle- 
ment. We have agreed to them in principle. Would this be 
satisfactory to you? 


Mr. Humphrys: Yes, Mr. Chairman. 


The Chairman: Then it is understood that we deal with 
the hearing of Mr. Humphrys on all that has been said 
today, and also with the proposed amendments. We shall 
close out our consideration of the bill next week. 


Mr. Vineberg: Do you wish Mr. Carleton and I to be 
present next Wednesday? 


The Chairman: If you feel, in going over the range of 
subject matter that we shall deal with Mr. Humphrys that 
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there might be something on which you wish to comment, 
I would say, yes, by all means. 


Mr. Vineberg: I am thinking only that you may wish us to 
comment further on some of the points raised dealing with 
matter on which Mr. Humphrys has not yet had an oppor- 
tunity of commenting. In the event you desire further 
comments from us, we would certainly be glad to be 
available. 


The Chairman: I will communicate with you before next 
Wednesday as to the direction the questioning may take; 
then you can decide. 


Mr. Vineberg: Mr. Chairman, the reason I am lighthearted 
about this is that I will be at the Seigniory Club attending 
a Canadian Bar meeting anyway. 


The Chairman: Thank you very much. 
The committee adjourned. 
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THE STANDING SENATE COMMITTEE ON 
BANKING, TRADE AND COMMERCE 


The Honourable Salter A. Hayden, Chairman 


The Honourable Senators: 


Aird 
Aseltine 
Beaubien 
Benidickson 
Blois 
Burchill 
Carter 
Choquette 


Connolly (Ottawa West) 


Cook 

Croll 
Desruisseaux 
Everett 
Gélinas 
Giguére 


Grosart 
Haig 
Hayden 
Hays 

Hollett 

Isnor 

Kinley 

Lang 
Macnaughton 
Molson 
Walker 
Welch 
White 
Willis—(29) 


Ex officio members: Flynn and Martin 


(Quorum 7) 


Order of Reference 


Extract from the Minutes of the Proceedings of the 
Senate, December 15, 1970: 


“A Message was brought from the House of Com- 
mons by their Clerk with a Bill C-3, intituled: “An 
Act respecting investment companies”, to which they 
desire the concurrence of the Senate. 


The Bill was read the first time. 


With leave of the Senate, 

The Honourable Senator Lang moved, seconded by 
the Honourable Senator Paterson, that the Bill be 
read the second time now. 


After debate, and— 
The question being but on the motion, it was— 
Resolved in the affirmative. 


The Bill was then read the second time. 


The Honourable Senator Lang moved, seconded by 
the Honourable Senator Paterson, that the Bill be 
referred to the Standing Senate Committee on Bank- 
ing, Trade and Commerce. 


The question being put on the motion, it was— 
Resolved in the affirmative.” 


Robert Fortier, 
Clerk of the Senate. 


Minutes of Proceedings 


Wednesday, March 3, 1971 
(13) 

Pursuant to adjournment and notice the Standing 
Senate Committee on Banking, Trade and Commerce met 
this day at 9:30 a.m. to further consider: 

Bill C-3, “An Act respecting investment companies”. 


Present: The Honourable Senators Hayden (Chairman), 
Aird, Beaubien, Blois, Carter, Connolly (Ottawa West), 
Cook, Desruisseaux, Everett, Flynn, Gélinas, Hays, Hol- 
lett, Kinley, Macnaughton, Walker and Welch—(17). 


Present, but not of the Committee: The Honourable 
Senators Lafond, Sullivan and Urquhart—(3). 


In attendance: Pierre Godbout, Assistant Law Clerk, 
Parliamentary Counsel and Director of Committees. 


WITNESS: 


Department of Insurance: 
Mr. R. Humphrys, Superintendent. 


After discussion and upon motion amendments were 
made to pages 1, 2, 3, 4, 10, 14, 26 and 41 of the said Bill. 


NOTE: The full text of the amendments appears by 
reference to the Report of Committee immedi- 
ately following these MINUTES. 


Upon motion it was Resolved to report the said Bill as 
amended. 


At 11:40 am. the Committee proceeded to the next 
order of business. 


PSA IWSIVE 
Frank A. Jackson, 
Clerk of the Committee. 
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Report of the Committee 


Wednesday, March 3, 1971. 


The Standing Senate Committee on Banking, Trade 
and Commerce to which was referred Bill C-3, intituled: 
“An Act respecting investment companies”, has in obedi- 
ence to the order of reference of December 15, 1970, 
examined the said Bill and now reports the same with 
the following amendments: 


1. Pages 1 and 2: Strike out lines 11 to 31, inclusive, on 
page 1 and lines 1 to 12, inclusive, on page 2 and substi- 
tute therefor the following: 


“(b) “business of investment” with respect to a corpo- 
ration means the borrowing of money by the corpora- 
tion on the security of its bonds, debentures, notes or 
other evidences of indebtedness and the use of some or 
all of the proceeds of such borrowing for 
Gi) the making of loans whether secured or 
unsecured, 


(ii) the purchase of 


(A) bonds, debentures, notes or other evidences of 
indebtedness of individuals or corporations, 


(B) shares of corporations, 


(C) bonds, debentures, notes or other evidences of 
indebtedness of or guaranteed by a government or 
a municipality, or 

(D) conditional sales of contracts, accounts receiva- 
ble, bills of sale, chattel mortgages, bills of 
exchange or other obligations representing part or 
all of the sale price of merchandise or services, or 


Gii) the purchase or improvement of real property 
other than real property reasonably required for 
occupation or anticipated occupation by the corpora- 
tion, or any corporation referred to in subsection (4), 
in the transaction of its business, 


or for the purpose of replacing or retiring earlier bor- 
rowings some or all of the proceeds of which have been 
so used;’’. 


2. Page 3: Strike out lines 11 to 13, inclusive and 
substitute therefor the following: 

“ness and has subsequently made loans, purchases or 

improvements as described in subparagraphs (i) to (ii) 

of paragraph (b) of subsection”. 


3. Page 3: Strike out lines 29 to 33, inclusive, and 
substitute therefor the following: 


“time during its last completed fiscal year and the 
elapsed portion of its current fiscal year consisted of 
loans, purchases or improvements described in sub- 
paragraphs (i) to Giii) of paragraph (b) of subsection (1), 
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whether made with the proceeds of a borrowing or 
otherwise;’’. 


4. Page 3: Strike out lines 38 and 39 and substitute 


therefor the following: 


“its last completed fiscal year and the elapsed portion 


of its current fiscal year exceed twenty-five per cent of 
the”, 


5. Pages 3 and 4: Strike out lines 49 to 51, inclusive, on 


page 3 and lines 1 to 8, inclusive, on page 4 and substi- 
tute therefor the following: 


“(qd a company that was not at any time during its last 
completed fiscal year and the elapsed portion of its 
current fiscal year indebted in respect of money bor- 
rowed by it other than to a person who was at that 
time 
(i) a substantial shareholder of the company within 
the meaning of paragraph (b) of subsection (4) of 
section 9; or 
(ii) the spouse, child, father, mother, brother or sister 
of a substantial shareholder of the company within 
the meaning of paragraph (b) of subsection (4) of 
section 9; and”. 


6. Page 4: Strike out lines 21 to 31, inclusive, and 


substitute therefor the following: 


(a) at least seventy-five per cent of the equity shares 
of such subsidiary are owned or are deemed to be 
owned by the company; and 
(b) either 
(i) not more than forty per cent of the assets of such 
subsidiary, or 
(ii) not more than forty per cent of the consolidated 
assets of such subsidiary and of all its subsidiaries, if 
any, at least seventy-five per cent of the equity 
shares of which are owned or are deemed to be 
owned by the company, 
at any time during the last completed fiscal year of 
such subsidiary and the elapsed portion of its current 
fiscal year consisted of loans, purchases or improve- 
ments described in subparagraphs (i) to (iii) of para- 
graph (b) of subsection (1), whether made with the 
proceeds of a borrowing or otherwise.”’. 


7. Page 4: Renumber subclause (5) as subclause (6) 


and insert the following as new subclause (5): 


(5) For the purposes of subsection (4), 


(a) any valuation or consolidation of assets shall be 
made in accordance with the regulations; and 


(b) where a company owns or pursuant to this sub- 
section is deemed to own equity shares of a corpora- 


it ess 


tion, the company shall be deemed to own a propor- 
tion of the equity shares of any other corporation 
that are owned by the first mentioned corporation 
which proportion shall equal the proportion of the 
equity shares of the first mentioned corporation that 
are owned or that pursuant to this subsection are 
deemed to be owned by the company.”. 


8. Page 10: Immediately after line 41 insert the follow- 
ing as new subclause (6): 

“6§) Any auditor who has acted in good faith and due 

care is not subject to any liability that might otherwise 

result from a report made under subsection (5).”. 


9. Page 14: Strike out lines 11 to 18, inclusive, and 
substitute therefor the following: 
“(a) the decision of the investment company to make 
or hold any investment so exempted has not been 
and is not likely to be influenced in any significant 
way by that person or group and does not involve in 
any significant way the interests of that person or 
group, apart from their interests as a shareholder of 
the investment company; or 
(bo) any investment so exempted would be in a corpo- 
ration in which the significant interest of the sub- 
stantial shareholder is temporary and incidental to 
the principal business carried on by the substantial 
shareholder.”. 


10. Page 26: Strike out clause 15 and substitute there- 
for the following: 

“15. A sales finance company to or in respect of 
which sections 11 to 13 apply shall not sell or other- 
wise dispose absolutely of the whole or any substan- 
tial part of its undertaking, and the sale or disposal 
is of no effect, unless and until it has been approved 
by the Minister, if, in the opinion of the Minister, it 
would be likely to result directly or indirectly in the 
acquisition of the whole or any substantial part of 
the undertaking by a non-resident.”’. 

11. Page 26: Strike out. line 18 and substitute therefor 
the following: 

“may, out of amounts advanced to the Corporation 

pursuant to section 29, make short term loans to the 

sales’’. 


12. Page 41: Strike out clause 32 and substitute there- 
for the following: 
“32. The Governor in Council may make regula- 
tions necessary for the carrying out of the provisions 
of this Act.’’. 


Respectfully submitted. 
; Salter A. Hayden, 
Chairman. 
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and Commerce 


Evidence 
Ottawa, Wednesday, March 3, 1971 


The Standing Senate Committee on Banking, Trade 
and Commerce, to which was referred Bill C-3, respect- 
ing investment companies, met this day at 9.30 a.m. to 
give further consideration to the bill. 


Hon. Salter A. Hayden (Chairman) in the Chair. 


The Chairman: I call the meeting to order. Honourable 
senators, we have before us this morning the continua- 
tion of our consideration of Bill C-3. We are at the stage 
of considering what, if any, amendments shall be made. 
We have two other bills on the order paper which, after 
concluding our consideration of Bill C-3, we will proceed 
to deal with. I think they are fairly straightforward and 
may not take very long. 


I have a suggestion to make in connection with what I 
call the proposals put forward by Labatt and Molson 
dealing with second and third tier subsidiary companies. 
I have been co-operating for a while now with Mr. 
Humphrys on language that would accomplish that pur- 
pose and yet would not open the door to a situation that 
would give Mr. Humphrys some concern. We have now 
arrived at language which we think deals with that 
situation, and I will have Mr. Humphrys indicate his 
agreement. 


Our first consideration concerns page 4 of the bill, 
subsection (4), where we have this question of subsidiary 
companies. The committee will recall the situation that 
developed with Labatt in the acquisition of properties or 
operations which represented a diversification; for in- 
stance, when the company acquired the Ogilvy Compa- 
ny and then it developed that the Ogilvy Company had 
subsidiaries. We immediately had the situation where 
Labatt was at the top and we had the first tier of 
subsidiary, namely, the Ogilvy Company. Underneath 
that we had the various subsidiaries of Ogilvy which 
were wholly owned by Ogilvy. 


If the section to which I have referred remains, not- 
withstanding the fact that Labatt is a strictly commercial 
and industrial operation, when we get down to the 
second and third tiers of subsidiaries it would develop 
into the category of an investment company and would 
be subject to the reporting procedures embodied in the 
act. This is what we seek to change. 


The other change is one to clarify the situation as to 
when the decision is made that a particular company is 
not an investment company for purposes of this act. 


This becomes very important when we have an under- 
writer about to do some financing for an investment 
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company. Under the bill as it is drawn, whatever the 
determination might be at the time the underwriter came 
into the picture, one would still have to look in the bill at 
what the situation would be at the end of the current 
fiscal year of the company, and there might be a reverse 
effect. We have therefore changed the wording. 


I have not sufficient copies of this to hand around, but I 
could read it and then have Mr. Humphrys give his 
explanation. 


Senator Connolly (Ottawa West): Mr. Chairman, if you 
wish everyone to have it, I am sure the messenger could 
have sufficient copies run off downstairs. 


The Chairman: I think we can deal with it this way. 
Will you please turn to pge 4, subsection (4)? The propos- 
al is to repeal subsection (4), add new subsections (4) and 
(5) and renumber present subsection (5) to subsection (6). 
The new subsection (4), as far down as paragraph (a), is 
changed only slightly, reading as follows: 

(4) For the purposes of paragraph (a) of subsection 
(3) any assets of a company that consist of loans to, 
shares of or bonds, debentures, notes or other evi- 
dences of indebtedness of any subsidiary of such 
company shall be deemed not to be assets that con- 
sist of loans or purchases described in subparagraphs 
(i) and (Gi) of paragraph (b) of subsection (1) if 
(a) at least 75% of the equity shares of such sub- 
sidiary are owned... 


Now the new words: 

...or are deemed to be owned by the company, 

and 

(pb) either 
Gi) not more than 40% 
subsidiary, or 
Gi) not more than 40% of the consolidated 
assets of such subsidiary and of all its subsid- 
iaries, if any, at least 75% of the equity shares 
of which are owned or are deemed to be owned 
by the company, at any time during the last 
completed fiscal year of such subsidiary and the 
elapsed portion of its current fiscal year con- 
sisted of loans, purchases or improvements de- 
scribed in subparagraphs (i), Gi) and (iii) of 
paragraph (b) of subsection (1). 


of the assets of such 


We have accomplished two things there. We have moved 
down into the second and third tier subsidiaries, and 
also provided a terminal date. Were an underwriter to 
move in, there would be a date at which time a deter- 
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mination would be made as to whether the company was 
an investment company or entitled to exemption. The 
phrase “the elapsed portion of its current fiscal year” is 
intended to deal with that situation. 


Since we have used the expression “shall be deemed 
not to be assets’, in subsection (4), provision has to 
be made for that. Therefore, in subsection (5) we say: 


(5) For the purposes of subsection (4), 


(a) any valuation or consolidation of assets shall 
be made in accordance with the regulations; and 


(b) where a company owns or pursuant to this 
subsection is deemed to own equity shares of 
another corporation, that company shall be deemed 
to own a proportion of the equity shares of any 
other corporation that are owned by the first men- 
tioned corporation, which proportion shall equal 
the proportion of the equity shares of the first 
mentioned corporation that are owned or that 
pursuant to this subsection are deemed to be owned 
by the company. 


It is simply that a company which has a percentage of 
ownership in the first company down, then its percent- 
age of ownership in the second subsidiary shall be a 
percentage in relation to its holding in the first tier. 


Senator Gélinas: Have there been any consultations 
with the interested parties regarding these suggested 
amendments? 


The Chairman: Yes; there were conversations. I hesi- 
tated because you used the word “consultations”. There 
were conversations, and we heard no further objection. 
The conversations were with respect to this proposed 
language. 


Senaior Macnaughion: This would cover the case of 
Labatt, Molson and the Investment Dealers. 


The Chairman: Yes, it covers the situations of that 
kind and it does not permit the open door situations that 
might be somewhat akin to some of the sad experiences 
in these areas during the last number of years. 


Senator Connolly (Oitawa West): When this bill was 
before us two years ago, among others a brief was pre- 
sented by Canadian Pacific Investments. They found 
themselves between a parent company and second and 
third tier subsidiaries. There may have been others. I 
take it that ‘this amendment would not disaffect the sub- 
missions they made? 


The Chairman: We dealt with that situation in the bill 
as we originally wrote it. It is to recognize situations 
similar to the financing situation in CPR, where some- 
where down the line of subsidiaries there is a financing 
company which borrows and provides the money to the 
other companies in the chain. We have not disturbed 
that; is that not right, Mr. Humphrys? 


Mr. R. Humphrys, Superintendent of Insurance: That is 
correct, Mr. Chairman. 


The Chairman: The additions cover situations of the 
character of Labatt, Molson and others. Have you any- 
thing to add, other than that this language is agreeable to 
you, Mr. Humphrys? 


Mr. Humphrys: No, Mr. Chairman. Perhaps I might 
comment that there was a brief submitted to the House 
of Commons committee in this connection and we gave 
consideration to the representations. One of the reasons 
for expanding the area of discretionary exemption was to 
permit special consideration to be given to cases involv- 
ing a substantial integration of the operations of the 
company with those of its subsidiaries. The proposed 
amendment, which has been read to you by the chair- 
man, we consider to be within the area that would justify 
an exemption from the application of the act in any 
event, so we would be satisfied with this statutory 
provision. 


The Chairman: Were you following as I read this? I 
think the language of the proposed subsections as I have 
it is in agreement with yours. Did you detect any 
differences? 


Mr. Humphrys: No; I think it is identical, Mr. Chair- 
man. I should say, however, that there is one point where 
this wording links into a possible change in another 
section. It might perhaps be better if the formal motion 
to make this amendment awaited the discussion of the 
other point. This refers to the introduction of the word 
“improvements”, which depends upon the acceptance of 
another change. 


The Chairman: Yes; I should say that we have intro- 
duced one word in this new draft of subsection (4) on 
page 4, “improvements”. We have said “loans, purchases 
or improvements”’. 


In determining what is an investment company under 
subsection (1), the definition is the kind of company that 
borrows money on the security of its bonds, debentures, 
et cetera, and proceeds to use the borrowed moneys for 
making loans with or without security, or the purchase 
of bonds, debentures, et cetera; the shares of corpora- 
tions, then in (D) of subparagraph (ii): 


(D) real property other than real property reasonably 
required for occupation or anticipated occupation by 
the corporation, or any corporation referred to in 
subsection (4), in the transaction of its business,... 


I raised a question with Mr. Humphrys with respect to 
using the borrowed money to purchase undeveloped real 
estate. Money borrowed for the purposes of financing 
improvements would not be covered by this section. I 
asked him if that was his intention. I am not sure that he 
accepted my interpretation of it 100 per cent. However, I 
think he was disturbed sufficiently by it that he has 
suggested that we put in, in addition to real property, the 
words “and improvements”; is that correc‘? | 


Mr. Humphrys: Yes, Mr. Chairman. 


The Chairman: That is why we have the use of the 
word in this amendment. We not only say “loans and 
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purchases”, but “or improvements”. It is therefore pro- 
posed that we add the word “improvements” in (D) of 
subparagrah (ii). I think the committee should decide 
whether it wishes to do that now, before we leave the 
word “improvements” in the amendment of a later sec- 
tion. Are there any questions with respect to that aspect? 


Senator Connolly (Oitawa West): Not after the way 
you have explained it. 


The Chairman: 
explaining. 


I was not advocating; I was just 


Senator Connolly (Ottawa West): I did not say advocat- 
ing; I said explaining. 


Senator Macnaughton: Do you want a motion on that? 


The Chairman: Have you anything to add, Mr. 


Humphrys? 
Mr. Humphrys: No, Mr. Chairman. 
The Chairman: Then could we have a motion? 
Senator Macnaughion: I so move. 


The Chairman: Mr. Humphrys, you would like to add 
after “real estate”... 


Mr. Humphrys: It would require a reversal of two 
paragraphs, but the effect is exactly as you have 
described, Mr. Chairman. 


The Chairman: What you are proposing will do what? 


Mr. Humphrys: It will take out the present paragraph 
(b) and replace it with a reversal of order of paragraphs 
(D) and (E). It requires a consequential change in subsec- 
tion (2). The effect is exactly as you have described it. 


The Chairman: Instead of having piecemeal amend- 
ments of the clause, where you bring back three-quarters 
of what you had before the preferred way for drafting is 
to repeal the whole clause and re-write it. In the re-writ- 
ing we have retained in subparagraph (ii) substantial 
parts of paragraph (B). We end up with (i), (i), (iii) in 
order to deal with the question of improvements. When 
we come to improvements we say “the purchase or 
improvement of real property”. That is the substantial 

change. 


Mr. Humphrys: That is the only substantial change. 
There is a consequential change in subsection (2). 


The Chairman: Is that a sufficient explanation, or are 
thcre any questions? First of all, I am satisfied that what 
is proposed makes only the changes that are necessary to 
add “improvements” in connection with real estate, and 
to make a consequential change in subsection (2) of 
clause 2, and for no other purpose. What I contemplate 
doing, subject to what the committee may say, is that 
after we have gone through this bill and made all the 
amendments we think should be made, we could then 
present it to the assistant law clerk, and ask him to read 
it and indicate whether he agrees with what we have 
done before we finalize it and report the bill. I think that 
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is the proper procedure for us to follow, although I am 
satisfied with what we have been told by Mr. Humphrys 
who, with his advisers in the Department of Justice, has 
been over it. 


Is it the wish of the committee that we strike out lines 
11 to 31 on page 1 of the bill, and lines 1 to 12 on page 2, 
and make the substitution. We repeat everything in what 
we have stricken out, but we add provisions in relation 
to improvements, and we also add a_ consequential 
amendment in subsection (2). Is that agreeable? 


Hon. Senators: Agreed. 


The Chairman: Now we are in a position in which we 
can deal with the new subsections (4) and (5), which I 
read to you, and the converting of the present subsection 
(5) on page 4 into subsection (6). I read it to you, Mr. 
Humphrys has given his explanation, and the intent is to 
permit second and third tier subsidiaries to qualify under 
this subsection in cases such as we have had presented 
by Labatt and Molson, and I know there are others. Is 
that agreed? 


Hon. Senators: Agreed. 


The Chairman: We then go back to page 3. If you look 
at subsection (3), paragraphs (a), (b) and (d), you see that 
we have to deal with the same kind of situation so as to 
facilitate any matter of underwriting to have a definite 
time when the determination is made; that is, if there is 
an underwriting proposed durng the fiscal year of the 
company and a determination is made at that time as to 
whether the company qualifies as an investment company 
or is exempt, that decision is final and is a decision upon 
which the underwriters can proceed. If it is an invest- 
ment company it must be registered, and if it is not an 
investment company the underwriter is protected. That 
involves changing the language in paragraphs (a), (b) and 
(d). Paragraph (a) says: 

a company not more than forty per cent of the assets 
of which, valued in accordance with the regulations, 
at any time. 


I think what we propose to add right there is the lan- 
guage we have already put in subsections (4) and (5), 
namely: 
...at any time during its last completed fiscal year 
and the elapsed portion of its current fiscal year. 


In other words, we are going to strike out lines 28, 29 and 
30. In line 30 we add: 


...consisted of loans, purchases or improvements 
described in subparagraphs (i) to (iii) of paragraph 
(b) of subsection (1), whether made with the proceeds 
of a borrowing or otherwise. 


That is what we propose to add. 

In other words, we strike out in paragraph (a) all the 
words following the words in line 28 “at any time” and 
substitute the language I have just read. The sole purpose 
of it is to crystallize the time when effective determina- 
tion can be made, that either it is an investment compa- 
ny or it is not, and then pick up the word “improvement” 
which we put in a few minutes ago into clause 2 in 
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connection with real estate. We have added those words. 
May I repeat it so that you are sure. We stop at the 
words “at any time” and then the rest of the paragraph 
reads as follows: 


...during its last completed fiscal year and the 
elapsed portion of its current fiscal year consisted of 
loans, purchases or improvements described in sub- 
paragraphs (i) to (iii) of paragraph (b) of subsection 
(1), whether made with the proceeds of a borrowing 
or otherwise. 


Is that agreeable? I have explained the purpose of it. 
Hon. Senators: Agreed. 


The Chairman: In paragraph (b), we strike out lines 38 
and 89 and substitute: 


...its last completed fiscal year and the elapsed 
portion of its current fiscal year exceed twenty-five 
per cent of the. 


Then the subsection carries on. The sole design, as I have 
said before, is in order to have a point in time during the 
year in which the determination can be made whether 
this is or is not an investment company for the purposes 
of any proposed underwriting. 


Senator Connolly (Ottawa West): The words are “the 
elapsed portion of the fiscal year’’? 


The Chairman: Yes, “and the elapsed portion of its 
eurrent fiscal year.’ That means that, if you are propos- 
ing an underwriting in an acceptance company, half way 
through the year the underwriter, for his purpose, will 
want to know whether this is or is not an investment 
company right at this moment. If it is, it must be regis- 
tered. He wants that determination to be final, conclusive 
and binding. Whereas, in the way the language is in the 
bill at the present time, there is still another test, which 
would be at the end of the current fiscal year. 


Senator Connolly (Ottawa West): You say ‘“and/or’’? 


Mr. Humphrys: It is the total period, the last completed 
fiscal year, plus the elapsed portion. 


Senator Flynn: Suppose there were an investment com- 
pany during the last fiscal year and it had ceased to be 
an investment company, according to the statement, for 
the elapsed period of the current fiscal year, what would 
be the position? 


Mr. Humphrys: If it has ceased to be, at the present 
moment, then it would have to apply for an exemption, 
because if it had become an invesment company in the 
previous fiscal year, it would be obligated to apply for a 
certificate, within 60 days of the close of that fiscal year; 
and if within that 60 day period the circumstances 
changed and it said “Now, we are no longer an invest- 
ment company”, then it would have to say “We want an 
exemption” and if the circumstances had been temporary 
they would get an exemption and that would close it. 


In the applications, the main consideration would 
always be given on the basis of the financial statement at 


the end of the fiscal year and we would always be 
looking at the previous fiscal year. 


Senaior Flynn: Would it not be better to say “or’’? 


Senator Connolly (Ottawa Wesi): I think you need the 
accumulated period. 


Mr. Humphrys: We think we need it. We thought it 
would put us into an absurd position if the company was 
not an investment company in the previous fiscal year, 
but we looked at it now and it is; yet we could not do 
anything about it until the rest of the year had elapsed. 


Senator Flynn: You could safely say “or”. 


The Chairman: You would achieve an entirely different 
meaning from what Mr. Humphrys is looking for. What 
Mr. Humphrys is saying is that, if you had been an 
investment company in your last fiscal year and then you 
move into the next year and your operations are such 
that you are not then in investment company, you have 
to remove yourself from that investment classification by 
some step or other, and the step, as I take it, would be to 
go to the administrator, or to the minister, for an 
exemption. 


Senator Flynn: That is right. 


Mr. Humphrys: I am not sure that it really makes any 
difference. 


Senator Flynn: As far as the company that was an 
investment company in the previous year is concerned, it 
would be covered for the following year unless it was 
given an exemption. 


The Chairman: That is right. 


Senator Flynn: Then if it did become an investment 
company, it has to be registered. 


The Chairman: That is right. 

Senator Flynn: That is why I say “or” and not “and”. 
Mr. Humphrys: I think the effect is exactly the same. 
The Chairman: I would think the effect is the same. 
Senator Flynn: If the legal brains are satisfied, I am. 


The Chairman: I do not know whether Mr. Humphrys 
would object to the “and/or”. 


Mr. Humphrys: I think it would cause heart attacks in 
the Department of Justice if you put “and/or’”’. 


Senator Connolly (Otiawa West): It seems very poor 
draftsmanship to use ‘“and/or’’. 


Senator Flynn: I did not say ‘and/or’. I would say 
“or’’. It is one or the other. It does not need to be the two. 


Senator Connolly (Ottawa West): I do not think it 
makes much difference. 


Senator Carter: What would be the mechanism if a 
company had a statutory exemption in the previous year 
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and in the elapsed portion of the current year, and then 
became an investment company after that? Who checks 
up on that? What is the mechanism? Are they obliged by 
law to report this, or do they wait until someone checks 
up and catches them? What is the mechanics of that? 


Mr. Humphrys: If it is a ministerial exemption, then 
the company remains exempt regardless of what it does 
or what happens to it, until that exemption is withdrawn. 
But if it is a statutory exemption, the statutory exemp- 
tion applies to the company only so long as it remains in 
the situation defined by the statute. Once it departs from 
that situation, it will become subject to the act; and the 
act would require it to apply for a certificate of registry 
within 60 days of the close of the fiscal year within 
which it moved out of the exempt category. So the 
statutory obligation is on the company to apply. 


The Chairman: Senator Flynn, what we are dealing 
with in this subsection (3) is really a statutory exemp- 
tion; and if you look at it in that light, it seems that the 
“and” is the proper word there. 


Senator Flynn: If you are satisfied that it covers the 
point I wanted to make, I am satisfied. 


The Chairman: Is that amendment agreed to? 
Hon. Senators: Agreed. 


The Chairman: We move now to the amendment in 
paragraph (b) which I have just read, and that is that we 
strike out lines 38 and 39 on page 3 and substitute the 
following: 


...its last completed fiscal year and the elapsed por- 
tion of its current fiscal year exceed 25 per cent of 
thes... 


That is inserted in paragraph (b) in those two lines, in 
the language which I have read. 


We come now to paragraph (d) which raises the very 
same question so, to be consistent, we must make the 
same amendment. But it raises a number of other ques- 
tions in the proposal which Mr. Humphrys now has. 


In that connection, may I recall to you that we had Mr. 
Vineberg before us last week not only as a witness 
representing Cemp Investments, but also, as he said, asa 
good citizen presenting a viewpoint on various sections of 
the bill. When we came to this particular section which, 
on the next page, declares as part of this subsection (d) 
that if the lender to this investment company is a bank, 
or substantial shareholders of the company, within the 
meaning of paragraph (b) of subsection (3) of section 9, 
then those borrowings, to use colloquial language, do not 
count for the purpose of determining whether the compa- 
hy is or is not an investment company. 


Mr. Vineberg made these suggestions and he indicated 
how the financing of CEMP has been done in a number 
of situations, like the Toronto Dominion Tower building 
in Toronto, where I think the borrowing was from a 
consortium of non-resident or non-Canadian banks. He 
had suggested that the bank lenders should not be limi- 
ed to Canadian banks. Then he made a further sugges- 
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tion having regard to many of the companies that are 
created nowadays and where the real interest is internal. 
For instance, you may have an investment company set 
up by the father of a family for his children and they are 
the owners of the equity, the father has no share posi- 
tion, but he may loan money to the company. Mr. Vine- 
berg felt that, instead of limiting and excluding the lend- 
ers, where they are substantial shareholders of the 
company, which is an investment company, we should 
also exclude a member of the family of such substantial 
shareholders, even if he is not a shareholder. 

With that in mind, Mr. Humphrys has prepared certain 
proposed changes. He does not go along with the sugges- 
tion that we enlarge the area so far as banks are con- 
cerned. We can discuss that with him in a minute or two, 
but he does go along with the other suggestion, that is, in 
addition to subparagraph (ii) of paragraph (d) of sub- 
clause (3) on page 4, where we have the words: 

(ii) substantial shareholders of the company within 
the meaning of paragraph (b) of subsection (3) of 
section 9; 


he then goes on and says: 

(iii) the spouse, child, parent, brother or sister of a 
substantial shareholder of the company within the 
meaning of paragraph (b) of subsection (4) of section 
9; 


So he is recognizing the merit of expanding this provi- 
sion to deal with that kind of situation in relation to 
substantial shareholders. He has not accepted the sugges- 
tion with relation to enlarging those who shall be includ- 
ed in the word “bank”. 

If you have any questions, now is the time to raise the 
issue with Mr. Humphrys as to why he feels that the 
lending by banks—in respect to which the company 
would not, because of that borrowing, become an invest- 
ment company—should be limited to Canada. 


Perhaps I can start the questioning off myself, Mr. 
Humphrys. Why is it that you have not accepted this 
proposal? 


Mr. Humphrys: Mr. Chairman, honourable senators, 
the purpose of putting a reference to chartered banks in 
this paragraph and creating the situation that, if a com- 
pany borrowed only from chartered banks it would not 
be considered to be an investment company, was in recog- 
nition of the fact that nearly every company borrows 
from its bankers from time to time for one purpose or 
another. In order to avoid a massive job that would 
result from including so many companies and then 
exempting them because it turned out that the borrowing 
was really only for their ordinary operating functions or 
manufacturing functions, it was thought appropriate to 
propose this arrangement whereby borrowing from banks 
would not bring a company within the scope of that act. 


It was recognized that this had the overtone of perhaps 
leaving out of the scope of the act some companies that 
are really investment companies on the basis of moneys 
that they borrow from banks, but it was thought better 
to accept that possibility than to sweep in a great many 
companies in order only to exempt them. 
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It was thought that this approach could be accepted 
because it was recognized that the banks in this country 
are strong and well estalished and that there was no 
great risk in really leaving the banks to make their own 
judgements in this connection. 


However, the provision was not put in there primarily 
from the concept that the banks are sophisticated lenders 
and, therefore, nobody needs to worry about them. We 
did not think that would be a logical position, because 
there are many other financial institutions that are also 
sophisticated lenders. But when one attempts to classify 
them or to describe a category, it becomes very difficult. 
On the other hand, the Canadian chartered banks are a 
class quite easy to describe and do fit quite well into this 
whole financial transaction. But when you go beyond that 
you get a tremendous range of financial institutions. 


Insurance companies may be big or small; they may be 
sophisticated or they may be really only moderately skill- 
ful in investment. Trust companies also may be big and 
may have highly sophisticated investment divisions; but 
trust companies may also be quite small, having only 
limited facilities. Moreover, if you go abroad, the very 
problem of defining what is a bank becomes difficult, 
because in other countries the financial institutions may 
be set up in a way that is different from the way they 
are organized in Canada. So that it is difficult to describe 
even banks under foreign jurisdictions. 


If you think about American banks, then why not 
German banks, Swiss banks, British banks or banks in 
other countries? 


So we thought it better to deal with this problem 
through the mechanism of giving the minister power to 
look at a particular situation on the basis of finding out 
to whom the investment company is indebted for moneys 
borrowed by it. So you could look at it in a particular 
case and see where the money came from and, if it was a 
case such as Mr. Vineberg described, where it is a com- 
pany put together to finance a big office building and 
they get a loan from a consortium of banks in one 
country or another, then you might very well look at it 
and say that that is the kind of case where the public 
interest does not demand that company be subject to 
this act so that it could be exempted. But we felt, really, 
that we were not in a position to put forward a category 
of sophisticated investors with enough confidence and 
enough clarity of definition to make it appropriate for 
this kind of measure. 


So I recognize the point Mr. Vineberg makes, but we 
think we should be able to deal with it by looking at the 
particular cases rather than trying to define the catego- 
ries of sophisticated investors. 


Senator Macnaughton: What would happen to a sub- 
sidiary investment company owned by a bank? You 
would knock them out. 


Mr. Humphys: Not as such, senator, no. There is 
nothing in this act that would let a company out merely 
on the ground of who owns the shares. But if that 
company borrowed money only from its parent, then it 
would fall within the category of an exemption because 
it borrows only from a substantial shareholder. 
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Senator Macnaughion: Are you not giving a sweet 
little monopoly to the banks? 


The Chairman: You mean to Canadian banks? Well, I 
suppose that is one way of looking at it. The other way 
of looking at it is that you are providing some measure 
of protection for these who lend money in Canada—non- 
residents who lend money in Canada. Whether that is 
advisable or not is a question of policy, and, on balance, 
it strikes me as not being unreasonable. 


Of course, the Canadian banks are subject to their own 
inspection provisions in the Bank Act, where they are 
examined very closely. 


Senator Flynn: The same thing holds for a trust com- 
pany. It seems to me that the point raised by Senator 
Macnaughton is valid. The banks would be in a better 
position to continue to finance investment companies. 
Investment companies would not have to register if they 
borrowed from a bank, although they would have to 
register if they borrowed from a trust company. 


The Chairman: You are right in raising that point, 
Senator Flynn. I should have added a point that Mr. 
Vineberg raised last week. He thought this area should 
be enlarged by including in this category of lenders not 
only the banks but what he called institutional lenders, 
which would be life companies, trust companies and loan 
companies. 


Senator Macnaughton: And possibly subsidiary invest- 
ment companies. Mr Vineberg made the point that we 
should not limit the economic opportunities to expand 
business in Canada by getting too exclusive. In other 
words, by giving complete monopoly to the banks in this 
section. If this country is going to expand, it needs rea- 
sonable control, but not exclusive control in the hands of 
a few. 


The Chairman: Well, Senator Macnaughton, with 
respect to exclusive monopoly being given to the banks, 
first of all banks do not have an exclusive monopoly. 
Anybody can apply for a bank charter. 


Senator Macnaughtion: That is quite true. Anybody can 
apply; whether he will get the charter or not is another 
question. 


The Chairman: All of those who applied at the last 
revision of the Bank Act got their charter, but there is 
only one of them that went anywhere. This, I think, 
indicates it is a difficult field in which to operate. 


Senator Flynn: It seems to me that if the argument 
given by Mr. Humphrys for exempting the borrowing 
from banks is a valid one, it is only from an administra- 
tive point of view, and it seems to me to be unfair to 
give this advantage to the chartered banks since it gives 
them what I might call a monopoly or an advantage 
over other lending institutions. 


The Chairman: Well, senator, let us put it in its proper 
perspective. There is nothing in this bill that limits or 
restricts the lending function of banks or institutional 
lenders. All it says here is that if a bank is a lender to an 
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investment company, or to a company that you are trying 
to decide as to whether it is or is not an investment 
company, you do not look at the bank borrowings. 


Senater Flynn: You do not have to register as an 
investment company. 


The Chairman: That is right. 


Senator Flynn: But if you borrow from another institu- 
tion, you have to. Therefore to avoid the burden of 
registering you will be inclined to borrow from the bank 
rather than from another lending institution. 


The Chairman: But you must remember there are 
some statutory exemptions in this bill on the relationship 
of assets and ownership of shares. 


Senator Flynn: But that is a very narrow point. 


The Chairman: So these investment companies may 
still, even with their institutional borrowing, fit into the 
statutory exemptions. That is correct, is it not, Mr. 
Humphrys? 


Mr. Humphrys: Yes. 


Senator Flynn: You may be able to get an exemption, 
and I am aware of that, but you will have to go through 
the process of obtaining the exemption. 


The Chairman: Not the statutory exemption. The statu- 
tory exemption is something you are entitled to as of 
right and you can make that determination yourself. 


Senator Flynn: That was the point raised by Mr. 
Humphrys. He said that you might as well exempt the 
bank because in most cases the borrowings are made for 
the ordinary day-to-day operation of the company and 
therefore they would qualify it for exemption. But he 
also said that he realized that by putting this exemption 
there he would also be exempting investment companies 
from registration. I can very well imagine the case of a 
company which always has $1 million margin in the bank 
to make mortgage loans and so on and so forth. 


The Chairman: Well, then the question would appear 
to be—do we take out Canadian banks or do we enlarge 
the area? 


Senator Flynn: Well, if you do not enlarge it, I think 
we should take it out. 


The Chairman: As to institutional lenders, and by that 
I think we mean life companies, trust companies and loan 
companies, what comment have you to make, Mr. 
Humphrys, about the inclusion of such institutions in this 
particular subsection in addition to banks? 

Mr. Humphrys: Mr. Chairman, if the subsection were 
expanded that far, I think it would so narrow the 
application of the bill that there would be hardly any- 
body left in it. Senator Flynn’s analysis is quite accurate 
that the purpose of this reference to the chartered banks 
is primarily an administrative one, and not really intend- 
ing in principle to exempt companies that were invest- 
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ment companies, but rather accepting that possibility as 
something that went along with the desire to avoid 
having to grant exemptions for a great number of com- 
panies or having to study a great number of companies 
that really only do financing from their banks. I should 
like to make one point in case there is any misunder- 
standing of it. As we conceive this and the way it is set 
up, if a company borrowed only from the bank, then, as 
this is set up, it would be exempt. But if it borrowed 
anything from outside the bank, then the whole borrow- 
ings are taken into account including the bank loans. We 
do not measure only the borrowings outside. We measure 
whether the company is in or not, and if it is in then we 
measure all the borrowings. 


The Chairman: You mean if it borrowed a dollar then 
the total borrowings would have to be counted in the 
determination as to whether it was or was not an invest- 
ment company? 


Senator Flynn: You are suggesting that an exemption 
will apply only if you borrow exclusively. 


The Chairman: That is right. 


Senator Flynn: Otherwise, if you borrow, say, $10,000 
from a trust company and $1 million from the bank, then 
the total borrowings come within the formula here. I do 
not know if that reinforces my argument or not. 


Mr. Humphrys: For the purpose of the measure I 
believe it would be preferable to strike out the reference 
to banks than to expand it to include the whole range of 
financial institutions. 


The Chairman: Well, if you analyse that for a moment, 
the kind of bank borrowings which you mentioned and 
which you said or suggested should provide this exemp- 
tion or exclusion—the ordinary borrowings by a company 
from its bank would be in connection with the day-to- 
day operations of the company, and that kind of a com- 
pany using the borrowed moneys for that purpose would 
not read on this definition section of the business of 
investment in any event. So that for the purpose of 
ordinary bank borrowings it does not matter whether 
this exclusion is in there or not. 


Senator Flynn: Well, then, why not take it out? 


The Chairman: Well, I have great respect for Mr. 
Humphrys and I do not like to emasculate his child 
without good cause. What would you say, Mr. Humphrys, 
as to taking that provision out? 


Mr. Humphrys: Well, Mr. Chairman, I think that the 
statutory exclusions have been considerably expanded 
since the bill was originally introduced. That provision 
relating to chartered banks was a provision in the mea- 
sure as it was introduced and you will probably recall 
that at that time the scope was considerably wider than 
it is now. For example, a company which had 25 per cent 
of its assets in investment-type assets would come under 
the measure. Now that was changed to 40 per cent and 
then there was this whole series of statutory exemptions 
put in by the committee. So I think that the kind of 
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problem that concerned us when we proposed that 
exemption for companies that borrowed exclusively from 
banks is perhaps less urgent or less important than it 
was in the original concept of the measure. 


The Chairman: On balance then you suggest that we 
leave it. Is that right? 


Mr. Humphrys: I would still leave it, but I recognize 
the point that Senator Flynn makes. We have not felt 
through this measure that being subject to the act is 
going to be such a burden to a company as to create a 
special field of business for the banks on the part of 
companies that are desperately trying to avoid this mea- 
sure. But if the senators thought that that would be the 
case, I would say that it was not the intention in putting 
forward this measure to create a specially preferred field 
of business for banks as compared with other financial 
institutions. 


Senator Connolly (Otiawa West): What about the pro- 
tective element for the public? By having this in, it gives 
the public a little more protection, does it not? 


Mr. Humphrys: No, I would say that by striking it out 
you are giving more protection. On that particular point 
it gives the banks more protection. 


Senator Macnaughion: But you can also kill expansion 
with so much protection. How would you describe a 
merchant bank? 


Mr. Humphrys: Well, I suppose it is a matter of any- 
body’s own feeling about it. I would think that a mer- 
chant bank is one whose prime function is financing the 
development of industry as compared to its day-to-day 
operations. 


I recall that in Mr. Vineberg’s comments he was 
making the point that he feared this measure would be 
hampering to companies. We have not approached it 
from that point of view. We did not contemplate that the 
kind of supervision exercised here would be such as to 
limit or hamper the normal activities of the company 
but, rather, that it would work in such a way that it 
could be useful to the companies and it would be useful 
to all well managed companies by having some way of 
controlling the companies that get into really bad difficul- 
ties that damage everybody. But it was certainly not our 
intention, as administrators, to sit at the board table of 
every one of these companies or to ask them to clear 
every possible move with us. I think fears of that type 
just would not prove to be so. 


Senator Macnaughion: I think it is fair to say that no 
one has any fear as long as you are there, Mr. Humphrys, 
but who can tell in 25 years? 


Mr. Humphrys: I can only say, Mr. Chairman, that our 
department has been in business a long time, there have 
been various Superintendents in charge, and I think 
throughout the history of the department the companies 
that have worked with it and that have been supervised 
by it have not felt that the application of the supervision 
has been hampering or restrictive. I think they rather 


feel that over the years, the way it has been run, they 
have gained a good deal from it as well as being subject 
to the supervision of it. 


The Chairman: We are down to the question as to 
whether we leave in or take out the provision in relation 
to Canadian banks. Then there is the secondary question, 
as to whether we expand by adding instiiutional lenders 
in this category. Mr. Humphrys’ answer to the second 
point is that we do considerable emasculation of the bill 
by adding institutional lenders. 


On the banks, the only situation that would be covered 
by striking out the reference to banks would be that if a 
company which was really an investment company bor- 
rowed money from the banks, not for day-to-day com- 
mercial or industrial operations but for investment 
purposes, and then went out and used that money in 
various directions... 


Senator Flynn: I think that is fair. They are like any 
other investment company. 


The Chairman: Yes. 


Mr. Humphrys: In that connection, if a bank had a 
subsidiary company which was a mortgage loan compa- 
ny within the meaning of the Loan Companies Act, it 
would be subject to all the degree of supervision applica- 
ble to any other loan company, whether it got its money 
from the bank or any other source. 


Senator Macnaughton: And if it was an investment 
company, the same thing? 


Mr, Humphrys: Well, as the bill now is, an investment 
company would not be subject, but if this was struck out 
it would be in the same position. 


Senator Flynn: It creates inequalities. 


Senator Macnaughton: Must the borrowing be only 
from Canadian banks? 


The Chairman: That is right. 
Mr, Humphrys: Yes, the way the bill is set up. 


The Chairman: If they have a dollar of debt from any 
other borrowing, then all their borrowings must be 
brought into the calculation of the formula. 


Senator Desruisseaux: Will we be creating a preferen- 
tial situation for co-operatives? 


Mr. Humphrys: I do not think so, senator. 


Senator Desruisseaux: If four or five investment com- 
panies formed a co-operative to do their work, what 
would happen then? 


Mr. Humphrys: Only in the situation if you had four or 
five co-operatives which formed an investment company, 
each having more than 10 per cent of the stock, and the 
investment company got its money only from the co- 
operatives, then it would not be under this bill because it 
would be borrowing only from substantial shareholders. 
But that would not be a course that is available exclu- 
sively to co-operatives. It would be available to any 
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group of corporations or individuals who put together a 
company on that basis. 


The Chairman: Is the committee ready to decide? 


Senator Holiett: I have one question, Mr. Chairman. At 
the top of the page it states: 


Gi) substantial shareholders of the company within 
the meaning of paragraph (b) of subsection (3) sec- 
tion 9; 

I have looked at subsection (3) of section 9, and I 
cannot find any paragraph (b). 


Mr. Humphrys: It should be “paragraph (b) of subsec- 
tion (4)”, senator. There was a new Subsection put in 
there, and this subsection was not corrected. 


Senator Hollett: It should be subsection (4), should it? 
Mr. Humphrys: Yes. 


The Chairman: What is the view of the committee? 
Shall we leave the provision in in relation to banks? 


Senator Flynn: I would move that we delete it. 


The Chairman: Deleting it would mean striking out 
subparagraph (i) on page 4. Otherwise the section would 
remain in its present form, plus the amendment in rela- 
tion to substantial shareholder and members of family. 


Senator Connolly (Ottawa West): I know we have been 
thrashing it back and forth, but is Mr. Humphrys satis- 
fied that the deletion of the words in question still makes 
this bill effective? 


Mr. Humphrys: Yes, Mr. Chairman. The deletion of 
those words would not reduce the effectiveness of the 
measure. 


The Chairman: As a matter of fact, it might bring into 
your administration situations in relation to investment 
companies that it might be advisable to have in—the 
situation you mentioned, where the money is borrowed 
from the bank and those borrowings are used for invest- 
ment purposes, and that may not be very wisely used. 


Mr. Humphrys: It would bring more companies under 
the bill rather than the other. It would probably bring a 
lot more companies in for examination to see whether 
they are under the bill, and probably would require more 
study of exemptions, but it is hard to measure that. I do 
not think the number would be as great as under the 
original concept. 


Senator Macnaughton: It would give you a great deal 
more experience, which is all to the benefit of the public. 


Mr. Humphrys: Yes. 

The Chairman: Are you ready for the question? Shall 
we strike out subparagraph (i), which deals with compa- 
hies to which the Bank Act applies? 

Hon. Senators: Agreed. 


The Chairman: Those who support the deletion? 
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Senator Carter: I am not quite sure if Mr. Humphrys is 
agreeable to this. 


The Chairman: Yes. 
Senator Connolly (Ottawa West): Yes, he is. 
The Chairman: Agreed? 


Hon. Senators: Agreed. 


Then, what we have done is, in paragraph (d), on page 
4, we have struck out subparagraph (i), which reads: 
(J) companies to which the Bank Act applies; 
Then there is the other aspect where we enlarge. Sub- 
paragraph (ii) then becomes subparagraph (i), and we 
enlarge the area of borrowing that is not to be included 
in the determination of whether it is an investment com- 
pany, to include the language I have read, which become 
subparagraph (iii): 
The spouse, child, parent, brother or sister of a 
substantial shareholder of the company... 


Senator Flynn: Does “parent” mean father and 


mother? 


The Chairman: Yes. We say: 
the spouse, child, parent... 


Senator Flynn: In French “parent” includes the whole 
family. In English “parent’’ would mean only the father 
and mother? “Parent” in French includes everybody in 
the family. 


The Chairman: But if we say “father and mother”, we 
are getting down to specifics. 


Senator Flynn: First degree? 


The Chairman: Yes. In the French translation we have 
“father and mother”. We might as well put it in the 
English. In this amendment, of which I take it the honour- 
able senator approves, we are striking Roman numeral I 
on page 4. 


Senator Desruisseaux: Sub-paragraph (i) does not 
affect what we do here. It does not exclude a company to 
which the Bank Act applies. 


Senator Flynn: A company that borrows from a bank 
may be an investment company. 


The Chairman: It is the borrowing and the person who 
borrows who may not be an investment company. 


We have struck out sub-paragraph (i) on page 5 of sub- 
section (d), and (ii) becomes (i). That remains as is, 
except that we change subsection (3) to subsection (). 
Then we have sub-paragraph (ii) which refers to the 
word “parent”. I do not think there is any difficulty 
in interpreting the word “parent” in English. In the 
French translation we have used the words ‘‘father and 
mother”; so there would be no need to change the word 
“parent” in the English text. 


Senator Flynn: I merely wanted to be sure that it 
meant only that. 
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The Chairman: Sub-paragraph (ii) which we are 
adding would then read: 


spouse, child, parent or sister of a substantial share- 
holder of the company within the meaning of para- 
graph (b) of subsection (4) of subsection 9 and 


Does the committee agree to that addition? 


Hon. Senators: Agreed. 


Senator Connolly (Ottawa West): Instead of using the 
word “parent”, in order that the English and the French 
versions should be completely in harmony, perhaps we 
might use the words “father and mother’’. 


The Chairman: In English the words “father and moth- 
er’ mean parents. 


Senaior Flynn: The only argument in favour of Sena- 
tor Connolly’s suggestion is if somebody wanted to inter- 
pret the word ‘parent’ in French. 


Senator Carter: Would not the word “parent” in Eng- 
lish mean also foster parents? 


The Chairman: Do not let us spend too much time on 
this item. If we wish to use specific language, let us use 
“father and mother”. 


Senator Connolly (Ottawa West): We get into the prob- 
lem of who is the father and who is the parent. 


The Chairman: We will use the words “father and 
mother’. Of course, if foster parents can be described as 
parents in law, then they are parents; but ordinarily that 
is not so. Is it agreed that instead of the word “parent” 
we use the words “father, mother, brother or sister’’? 
Does that meet all the viewpoints that have been raised? 
Very well, that is agreed. 


Now, Mr. Humphrys, we move on. The next provision 
to be dealt with, and in connection with which we had 
questions raised is in section 9. I draw the committee’s 
attention to page 10 of the bill, subparagraph (5) down 
towards the bottom of the page. It deals with the duty of 
auditors and the obligation that is imposed on them: 


It is the duty of an auditor of an investment compa- 
ny to report in writing to the chief executive officer 
and the directors of the company any transactions or 
conditions affecting the wellbeing of the company 
that in his opinion are not satisfactory and require 
rectification; and the auditor shall, at the time any 
report under this subsection is transmitted to the 
chief executive officer and the directors of the com- 
pany, furnish a copy thereof to the Minister. 


We have had a submission from the Canadian Institute 
of Chartered Accountants calling attention to that sec- 
tion. They are concerned about this provision because it 
broadens the auditor’s responsibility to a degree which 
could subject him to all manner of legal action. 


They say: 


We would prefer to see the section withdrawn; but 
failing this we believe that as a minimum an auditor 
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who follows the course of action contemplated by 
subsection (5) should be able to do so without incur- 
ring liability if he is acting in good faith. 


They attached a draft which I have submitted to Mr. 
Humphrys for his consideration. I understand he has no 
objection to this. I further understand that the auditors 
have been in touch with him also. 


The suggestion is that we add another subparagraph 
(6), which would read as follows: 


Any auditor who has acted in good faith and with 
due care is not subject to any lability that might 
otherwise result from a report made under subsec- 
tion (5). 


Senator Beaubien: How could an auditor be responsible 
under subsection (5) if he acted in good faith? It is 
pretty hard to imagine any circumstance where, having 
written to the minister, one could claim damages. 


The Chairman: He may have acied in good faith and 
even with due care, but his judgment and his assessment 
of the transaction... 


Senater Beaubien: Judgment cannot hurt a company 
unless the minister concurs. 


The Chairman: But the minister, as a result of this 
report, may take some action which would adversely 
affect the company. 


Senator Beaubien: The minister might? 


The Chairman: He could. What has spurred it is the 
fact that the auditor’s report in the long run might turn 
out to be a bad assessment—not a deliberately bad 
assessment, but a bad assessment—of the situation. 


Senaicr Macnaughion: A situation in the United States 
is developing where auditors can be sued almost on sight, 
even if they have acted in the best of faith, or anything 
else. This provision from their professional point of view 
is therefore very important. As members know, even if 
one is a director today one can be sued if one has not 
given the ultimate in good care and studied a question. 


The Chairman: You know, it is becoming almost as bad 
in Canada now to be a director. 


Senator Beaubien: The trouble is we have far too 
many lawyers. I do not see how the auditor, if he is doing 
what he is told to do in subsection (5), can be sued by the 
company. If the minister takes action, surely it is his 
decision. 


Senator Flynn: Maybe it sounded superfluous because 
of the reasons given by Senator Connolly to support it. It 
says “in his opinion”. Of course, it presupposes that he 
has done what the law requires him to do, and he should 
not be lable for it. If he gives his opinion that such a 
transaction should be drawn to the attention of the direc- 
tors, very well; if it is his opinion that it should not, he 
should not be liable. 
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Senator Connoily (Ottawa West): Directors are inclined 
to be in this respect dependent upon the viewpoint of the 
auditor. If this section does not water down the respon- 
sibility of the auditor and tend to make him careless in 
his work, I would think that it is a proper addition and 
clarifies the contents of subsection (5). 


Senator Carter: Does the fact that the auditor is 
required to send the report to the minister create trou- 
ble? Why not have the chief executive officer do that? 
Why impose the responsibility on the auditor? He has 
discharged his duty when he has reported it to the com- 
pany officials. 


Senator Flynn: It is because the minister wishes to 
have an independent report; the auditor as such has to 
be neutral. 


Senator Connolly (Ottawa West): The auditor is actual- 
ly appointed by the shareholders. The ch:ef administra- 
tive officer, or the officers of the company do not appoint 
him. He is appointed to arbitrate, presumably, in the case 
of dispute between the shareholders and the executive. 


Senator Carter: As long as the minister receives the 
report of the auditor, why should it make any difference 
whether he gets it from the auditor or from the chief 
executive officer? 


Senator Beaubien: If the chief executive officer is doing 
something he should not do, he may not send the report. 
That is why we want an independent man to send it. 


Senator Connolly (Ottawa West): I think the auditor 
would prefer to see this provision, because it confirms his 
position as a representative of the shareholders, rather 
than of the executive. 


Senator Gelinas: If Mr. Humphrys is satisfied, I would 
move that subsection (6) be added. 


Mr. Humphrys: I have no objection. 


The Chairman: Are you satisfied with the wording? 
Mr. Humphrys: Yes. 


Senator Macnaughton: It is an important trend to 


establish. 


The Chairman: This trend is found also in other direc- 
tions. It has been duly moved and approved that subsec- 
tion (6) be added to section 6 of the bill on page 10 and 
that it shall read as follows: 

Any auditor who has acted in good faith and with 
due care is not subject to any liability that might 
otherwise result from a report made under subsec- 
tion (5). 


Senator Hollett: Who is going to decide that? 


The Chairman: 
decide it. 


The court may ultimately have to 


Senator Hollett: But is there a danger that the compa- 
ny may, without taking action, dismiss the auditor? 
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Senator Connolly (Ottawa West): The shareholders are 
the only people who control the auditor; they appoint 
him. 


The Chairman: The directors cannot dismiss the audi- 
tor; this can only be done by the shareholders. 


Senator Connolly (Ottawa West): He is there for their 
protection. 


The Chairman: Yes; I think it is a measure of reflec- 
tion. It may avoid a lot of rash litigation. This is carried. 


Mr. Humphrys, we move now to section 9, at the 
bottom of page 11 and proceeding to page 12. The Feder- 
ated Council of Sales Finance Companies appeared. 
They had a problem arising from the fact of the manner 
in which this business, the financing of cars, is carried 
on. There are the manufacturers, acceptance or invest- 
ment companies and the dealers. In connection with 
dealers, the going trend as I understand it has been that 
there are many tied dealers. That means that the manu- 
facturing company may provide a substantial part of the 
capital for the dealer, then the acceptance company, 
which is an investment company which buys the paper of 
the dealer, may also be owned substantially or entirely 
by the manufacturing company. 


In those circumstances under section 9 as it now reads, 
the loans that might be made between the manufacturing 
company and the investment company or the investment 
company and the dealer would be prohibited. That is 
correct, is it not, Mr. Humphrys? 


Mr. Humphrys: Yes, Mr. Chairman. 


The Chairman: An effort to relieve that situation some- 
what is contained in subsection (5) on page 14. The 
opportunity for exemption is provided in this language: 


(5) Where any person or group of persons is a 
substantial shareholder of an investment company... 


In this case let us say an acceptance company. 


..and, as a consequence thereof and of the applica- 
tion of this section, certain investments are prohibit- 
ed for the investment company, the Minister may, by 
order, on application by the investment company, 
exempt from such prohibition any particular invest- 
ment or investments of any particular class if he is 
satisfied that the decision of the investment company 
to make or hold any investment so exempted has not 
been and is not likely to be influenced in any signifi- 
cant way by that person or group and does not 
involve in any significant way the interests of that 
person or group, apart from their interests as a 
shareholder of the investment company. 


The representations which were made to us were to the 
effect that in the circumstances of the method of opera- 
tion in this car business it could not be stated that the 
decision of the investment company to make or hold any 
investment or exemption has not been and is not likely to 
be influenced in any significant way by the fact that they 
have an investment. Representations have also been made 
to Mr. Humphrys. 
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We have had discussions with Mr. Humphrys, resulting 
in his production of a draft of a proposed paragraph (b) 
to be added to subsection (5), making the first part para- 
graph (a). I will give you that in a moment, but the 
effective part would be this: 

Any investment so exempted would be in a corpora- 
tion in which the significant interest of the substan- 
tial shareholder is temporary and incidental to the 
principal business carried on by the substantial 
shareholder. 


Senator Flynn: Do you intend a restriction of the 
exemption? 


The Chairman: No, this is a restriction of the prohibi- 
tion. It is an expansion of the exempting power. First of 
all in this clause you have a prohibition in those 
relationships. 


Senator Connolly (Ottawa West): Could we use an 
illustration? Let us use names, simply for the sake of 
argument. Everyone knows of the company called Gener- 
al Motors Acceptance Corporation, which presumably is 
owned by General Motors. The business of General 
Motors is manufacturing automobiles, presumably. What 
you are discussing here are cases where General Motors 
finance dealerships and take an equity position, or even a 
debt position, in the financing of the set-up of the dealer. 
Is that the position? 


The Chairman: Yes. 


Senator Connolly (Otiawa West): That is literally what 
you are talking about? 


The Chairman: That is right. We have stated that. Mr. 
Gregorovich, you were here representing the Federated 
Council of Sales Finance Companies last time. Have we 
correctly stated the position? 


Mr. J. B. Gregorovich, Chairman, Legal and Legislative 
Committee, Federated Council of Sales Finance 
Companies: Yes, the position is correctly stated. In the 
case the honourable senator mentioned, the finance com- 
pany would provide the finance for the automobile 
dealer. 


The Chairman: Is the language of the amendment I 
read satisfactory to relieve the prohibition so far as the 
operations you have described are concerned? 


Mr. Gregorovich: Yes, Mr. Chairman, we are satisfied 
they would provide the minister with a discretion that 
would relieve the situation. 


The Chairman: All we are doing is providing a basis 
for the exercise of discretion by the minister. We are not 
compelling him to grant the exemption in the exercise of 
his discretion; we are only providing guidelines that he 
may use, if he determines that the interest of a substan- 
tial shareholder is temporary and incidental to the prin- 
cipal business—and I think in the circumstances as you 
related them to us last time it might weil be said that it 
is incidental to the principal business. It may be neces- 


sary to finance the dealer, but that is incidental to the 
main purpose, which is to sell cars and finance the paper. 


Senator Connolly (Otiawa West): And make cars. 
The Chairman: Yes. 


Mr. Humphrys, we have been doing all the talking, but 
this bill has your sponsorship. What have you to say 
about this? 


Mr. Humphrys: As the case was put before this com- 
mittee and to us, the equity position taken by the manu- 
facturer in a dealership was, as we understood it, inci- 
dental to the main business of the manufacturer, which 
was making and selling cars. It was a temporary position, 
in the sense that the manufacturer did not contemp:ate 
that as a permanent way of distributing his product. We 
recognize that the word ‘“‘temporary” is not a very pre- 
cise word, and we can conceive of cases where the equity 
position in a dealership might last quite a while. It might 
happen that the dealer did not do as well as he thought 
he would and he could not buy out the manufacturer as 
quickly as he should, or he might die and another man 
might have to be put in. The concept is that it is not 
permanent; at least, it is not intended as a permanent 
way of financing. Within that concept we think the way 
should be open to consider the case and grant an exemp- 
tion if it is a legitimate method of operating. 


The Chairman: Is it agreed? 
Hon. Senators: Agreed. 


Senator Flynn: I may be touching on ancther point, but 
I was wondering about this power of exemption in sub- 
section (5), whether it would apply to the obligation 
described in subsection (2) for an investment company to 
divest itself of any investment after the coming into 
force of the act which is contrary to the provisions of 
clause 1. It may not be easy to divest itself of an invest- 
ment, especially if it is a term investment. You might 
lose money, and it does not seem to me the power of 
exemption as described in subsection (5) would apply to a 
specific case like that. 


Mr. Humphrys: I think that point is dealt with in 
subsection (7). 


Senator Flynn: I see. 
The Chairman: Are you satisfied? 
Senator Flynn: Yes. 


The Chairman: This is the way subsection (5) would 
read, for the purposes of the record. We would strike out 
lines 11 to 18 on page 14 and substitute the following in 
paragraphs (a) and (b): 


(a) the decision of the investment company to make 
or hold any investment so exempted has been and is 
not likely to be influenced in any significant way by 
that person or group and does not involve in any 
significant way the interests of that person or group, 
apart from their interests as a shareholder of the 
investment company. 
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That is pretty much the language in the clause at the 
present time. Then we say “or” and add paragraph (b), 
which is the new part, which reads: 


any investment so exempted would be a corpora- 
tion in which the significant interest of the substan- 
tial shareholder is temporary and incidental to the 
principal business carried on by the substantial 
shareholder. 


Is the committee agreed that we so amend subsection (5)? 
Hon. Senators: Agreed. 


The Chairman: We have passed over a question raised 
by Mr. Vineberg last week concerning page 5, in clause 3, 
where guidelines are given as to the basis on which the 
minister may exercise his discretion and grant exemp- 
tion. Mr. Vineberg raised the question whether there 
should or should not be provision for a judicial review of 
the exercise of that discretion, because in another context 
in the bill there is provision for judicial review where, 
because of the kind of operations a company is carrying 
on, the Superintendent moves in and may, under direc- 
tion of the minister, take certain steps in relation to the 
continued operation of that company etc. There is provi- 
sion in the bill for judicial review there. 

This question of judicial review in relation to this kind 
of discretion is a different sort of thing. First of all, if for 
any of the reasons stated, or, to put it more broadly, if 
for any reason at all, the minister finally decides under 
clause 3 that he can grant an exemption—and he may 
read some of the guidelines very broadly in order to do 
that—where will there be any demand for review? Cer- 
tainly not from the person who gets his exemption; he 
will be very happy. The situation whether or not there 
should be judicial review would, I take it, only arise if 
the minister says, “No”. 


Senator Flynn: Revoking. 


The Chairman: No. If he says “No, I will not grant an 
exemption”’’. 


Senator Flynn: If he revokes the exemption. 


The Chairman: Yes. If he says, “No”, what is the 
position now? I think the position now under the law, if I 
might suggest it, is that if the minister has exercised his 
discretion—in other words in coming to a decision has 
acted reasonably—then the courts will not review it. If 
he has not acted reasonably the courts, on the basis of 
the legal decisions there are, will conclude that he has 
not exercised his discretion, and they will tell him to go 
back and try it again. That is the famous Pioneer Laun- 
dry case. 


Senator Flynn: I think the new federal court would 
have the jurisdiction to deal with a case like that. 


The Chairman: Yes. You remember the Pioneer Laun- 
dry case where the deputy minister of national revenue 
for taxation was concerned. 


Senator Flynn: It could be dealt with in the federal 
court. 


The Chairman: My own feeling in the matter is that I 
think there is protection in section 3, having regard to 
the general law, for any person who is dissatisfied with 
the exercise or so-called exercise of discretion and that it 
would be cumbersome. It might defeat the purposes of 
the act even, to contemplate a specific provision in this 
bill providing for judicial review. I would not want to 
have to draft it, I would want somebody else to draft it. 


Senator Connolly (Ottawa West): I think that Mr. Vine- 
berg agreed last week, with that reasoning, that you have 
just stated. 


The Chairman: Yes. I mentioned it. He raised this. So I 
thought we should indicate that we have had a good look 
at it. I have expressed my view and I think that is your 
view, too, Mr. Humphrys? 


Mr. Humphrys: Yes, Mr. Chairman. 


The Chairman: This is for the committee to decide. 
Shall we leave it the way it is, under the state of the law 
as it is? Is that agreeable? 


Hon. Senators: Agreed. 


The Chairman: Now we move on. Under section 15 of 
the bill, you remember, on the first time round, we had 
quite a discussion with Mr. Humphrys. Section 15 on 
page 26 deals with a power which is given to the minister 
in connection with finance companies that have not resi- 
dent shareholders, that is, finance companies that are 
under Canadian control, of course. We had quite some 
discussion, first of all, whether such a provision giving 
the minister the right, that he must consent to a sale or 
disposal of the whole or any part of the undertaking, or 
in these circumstances you cannot make a sale or dispos- 
al without his consent. 

We have wrestled with this for some time, Mr. 
Humphrys and myself, and we have finally come up with 
this wording. 

There was some concern about “any part of the under- 
taking” and I think the feeling we had was that rather 
than that language, it should be “a substantial part’. We 
were concerned about the word ‘disposal’, as to how 
broad the word “disposal” was, and we finally thought 
that if we delimited it by saying “disposing absolutely” 
we would cover that situation which we were comtem- 
plating—that is, if you were going to borrow, going to 
have an underwriting and charge the assets, that is a 
kind of disposal, and I do not think that was the kind 
intended. So we put in the word “absolutely” there. As 
changed, this is the way it would read. Instead of having 
this in the form of really a prohibition, “no sale of 
disposal shall take place”, we would say: 

A sales finance company to or in respect of which 
sections 11 to 13 apply... 


Those are what I call the non-resident sections. 
shall not sell or otherwise dispose absolutely of the 
whole or any substantial part of its undertaking, and 
the sale or disposal is of no effect unless or until it 
has been approved by the minister if, in the opinion 
of the minister, it would be likely to result directly 
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or indirectly in the acquisition of the whole or any 
substantial part of the undertaking by a non- 
resident. 


We preserve the principal purpose of the section but I 
think it is a more satisfactory form and it is clearer now. 
I believe I am not misquoting Mr. Humphrys to say that 
this changed form of section 15 would be acceptable to 
him. 


Mr. Humphrys: I would like to say, Mr. Chairman, that 
that is correct, that it would be acceptable. I must say 
that I still prefer the original form because I think the 
introduction of the word “substantial” raises another 
form of uncertainty. But, as you have said, Mr. Chair- 
man, if the revised word appeals to the committee I do 
not think we would object to it. 


Senator Connolly: I wonder if there could be an 
answer on this point. Suppose, for the sake of argument, 
there are several offices of the federal sales finance com- 
panies and one of them decides that it is not profitable to 
keep that office open as it is not doing enough business 
and it proposes to transfer its paper to another sales 
finance company with an office in that community, in that 
ease the transferee is foregoing? I take it that in that 
case that would be ruled to be a transaction in the or- 
dinary course of business, if they sought directions from 
the Superintendent, and that it would not be a case to be 
covered? 


Mr. Humphrys: We would have to look at the particu- 
lar case, Senator Connolly. If it was the sale of a branch 
of the company with all the business connections of the 
whole territorial business, we would look at it as a sale 
of part of the company’s undertaking. If it were a sale of 
only receivables arising from a particular area, without 
any discussion about the sale of the business or business 
connections, then it would probably be a sale of assets. It 
would take a bit of judgment in each particular case. 


Senator Connolly (Ottawa West): I do not go quite so 
far as the segregation. I simply talk about the disposal of 
paper and the closing of the office. 


Mr. Humphrys: I think that would probably not be a 
sale of part of the undertaking, it would simply be 
disposing of some of the assets. 


Senaior Connolly (Ottawa West): Thank you. 


The Chairman: Is this amendment agreed to, to section 
15? 


Hon. Senators: Agreed. 


The Chairman: We turn now to section 16 of the bill, 
which is on page 26. If you remember, we wanted to be 
sure in regard to the Canadian Deposit Insurance Corpo- 
ration. There is provision there where that deposit insur- 
ance company may make loans to a sales finance compa- 
ny.. We wanted to be sure that they did not use their 
money, which they had collected from the various banks 
who have to contribute to this deposit insurance fund, for 
purposes of making these loans. While it appears subse- 
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quently in the statute that this money is to be provided 
specifically out of the Consolidated Revenue Fund, we 
felt that there should be a tie-in between the authority 
for making loans and the reference to the Consolidated 
Revenue Fund. Therefore, we suggest that subclause (1) 
of clause 16 of Bill C-3 be amended by striking out line 
18 on page 26 and substituting the following: 


‘may, out of amounts advanced to the Corporation 
pursuant to section 29, make short term loans to the 
sales’ 


That is, to the sales finance company. 


Now, this removes any doubt there might be that the 
Deposit Insurance Corporation might be using moneys 
other than moneys specifically advanced out of the Con- 
solidated Revenue Fund. Mr. Humphrys approves of that. 


Senator Connolly (Ottawa West): Mr. Chairman, I am 
afraid I did not quite follow you there. Does this mean 
that the only moneys available to correct the situation in 
which the Deposit Insurance Corporation has to intervene 
must be moneys contributed by way of premiums paid by 
the company that is in difficulty which brings the Deposit 
Insurance Corporation in? 


The Chairman: This means that the revenue of the 
Deposit Insurance Corporation which it gathers under the 
authority in that statute shall not be used for purposes of 
this act to make loans to sales finance companies. On 
page 40 clause 29 (1) reads as follows: 


Subject to subsection (2), out of the Consolidated 
Revenue Fund, the Minister 


(a) may, on terms and conditions approved by the 
Governor in Council, authorize advances to the 
Canada Deposit Insurance Corporation (in this sec- 
tion and section 30 and 31 referred to as the “Corpo- 
ration”) of amounts required for the purpose of 
making loans under section 16; 


All we are saying in clause 16 is that the moneys that 
you use for purposes of those loans can only be the 
moneys that are so advanced out cf the Consolidated 
Revenue Fund. In other words, we are tying in both of 
these clauses which deal with this money that goes to the 
Canada Deposit Insurance Corporation. 


Mr. Humphrys, this carries your approval? 
Mr. Humphrys: Yes, sir. 


The Chairman: 
approved? 


Are there any questions? Is it 


Hon. Senators: Carried. 


Senator Connolly (Ottawa Wesi): Perhaps I should not 
be asking a question on this now that the committee has 
approved it, but this does not in any way limit the kind 
of back-up that was contemplated when the act was 
written, when these sections were inserted in the act to 
support the position of the Canadian sales finance compa- 
ny that might be in difficulty? 


Mr. Humphrys: No, Senator Connolly. The concept in 
the bill was that the Canada Deposit Insurance Corpora- 
tion would act as an agency for the purpose of making 
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loans to sales finance companies that are under Canadian 
control, if the loans are necessary for liquidity purposes. 
The insertion of the words just referred to only served to 
confirm in specific language the intention that the CDIC 
would act as an agency and would not use its deposit 
insurance funds for this purpose, because its deposit 
insurance operations are quite separate from this kind of 
thing. 


Senator Connolly (Ottawa West): Yes, I can see that. 


The Chairman: If you will remember, on the first 
round when we were dealing with this bill, we got into 
some discussions about the language that is used in the 
provision for regulations, and the wording of clause 32 on 
page 41 of the bill is as follows: 


32. The Governor in Council may make regulations 
“to ensure the carrying out of the provisions of this 
Act. 


The committee at that time had a view that the word 
“ensure” was an unfortunate word to use in that connec- 
tion. What does it mean? Does it mean guarantee? 


Senator Flynn: It is not a new expression. 


The Chairman: No. Well, in some connotations it is, 
yes, but not here. 


At any rate, we have come up with a suggested 
rewording of clause 32 of which Mr. Humphrys approves. 
We suggest that Bill C-3 be amended by striking out 
clause 32 on page 41 and substituting the following: 


The Governor in Council may make regulations 
necessary for the carrying out of the provisions of 
this Act. 


So we are not writing in any assurance or any guaran- 
tee or anything else. Of course you know what we are 
still on the hunt for all the time: we do not want under 
the guise of regulations something approaching legisla- 
tion—in other words, substantially altering or adding to 
the provisions of the bill. So we have this as “necessary 
for the carrying out of the provisions of this Act.” And 
that certainly keeps it away from so legislating. 


Senator Flynn: “Necessary”? If the section is badly 
worded, it would be necessary to adopt regulations to 
ensure the carrying out of this act. 


The Chairman: Well, however badly worded or how- 
ever well worded the section may be, senator... 


Senator Flynn: I think it means the same thing, Mr. 
Chairman, with all due respect. 


The Chairman: 
“ensure’’. 


It cannot mean the same thing as 


Senator Connolly (Ottawa West): Would the word “re- 
quired” be any better? 


The Chairman: The word “necessary” is one word that 
Is used at times in this connotation. 


Senator Connolly (Ottawa West): I think we should 
Stick with words that have been used because they have 
been before the courts. 


The Chairman: Mr. Humphrys is prepared to accept 
this change. He feels it is not going to embarrass him. 


Senator Macnaughion: The burden is on Mr. Humph- 
rys to show the necessity. Under ‘‘ensure” he interprets. 


The Chairman: Well, if Mr. Humphrys is ready to 
become an interpreter... 


Senator Macnaughton: No, I was arguing that I think 
the word ‘‘necessary” is a much better word. It is a much 
fairer word than the word “ensure”. The word “ensure” 
implies compulsion. 


Mr. Humphrys: I think that is probably a fair com- 
ment, Mr. Chairman. 


Senator Flynn: In my opinion it gives full discretion to 
the Governor in Council to adopt any kind of regulation 
under this act, and amend it, add to it and subtract from 
it. I think we have always been very critical in the 
Senate and in this committee of giving the Governor in 
Council such wide powers of regulation. Usually we say 
that the Governor in Council may make regulations to do 
this, that and the other thing, having to do with certain 
provisions of the act. 


The Chairman: You are overlooking something, Sena- 
tor Flynn. The authority the Governor in Council has is 
to make regulations necessary for the carrying out of the 
provisions of the act. He cannot add to the provisions of 
the act. He can just provide machinery for the effective 
operation of the act. 


Senator Connolly (Ottawa West): He has to act within 
the provisions of the act. 


The Chairman: That is right. 


Senator Connolly (Ottawa West): He cannot go beyond 
that. 


The Chairman: If the act is badly drawn, he has to get 
an amendment. He cannot amend it by regulation. 


Senator Flynn: I think if you had a wording such as 
this, “the Governor in Council may make regulations to 
ensure the proper administration of the provisions of this 
act”, there would then be some limitation upon him. But 
simply having it as, “necessary for the carrying out of 
the provisions of the act’, would not be good enough. It 
may be the intention that the Governor in Council find in 
the wording... 


The Chairman: With all due respect, Senator Flynn, I 
do not see it that way. First of all, I shudder at the word 
“ensure’’. 


Senator Flynn: If you would say “the administration of 
the provisions of this act” you would know where you 
were going. 


Senator Connolly (Ottawa West): I do not often disa- 
gree with Senator Flynn, but I do now. 


Senator Flynn: You do occasionally. 
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The Chairman: Well, Senator Flynn, we have to bow in 
the direction of Mr. Humphrys because he is going to be 
working on these regulations and I am not at all sure 
that he would like to have that language “for the pur- 
poses of the administration of the Act”’. 


Senator Flynn: Well, if you do not accept my sugges- 
tion, I will not be offended, but I wanted to be on record 
about it. I think that this wording gives too wide powers 
to the Governor in Council. 


The Chairman: Well, Mr. Humphrys has said that the 
wording is satisfactory to him and that the word “neces- 
sary” may be more apt than the word “ensure”. 


Senator Flynn: Of course Mr. Humphrys is bound to 
take this attitude because he does not want to have his 
hands tied. In any event I think this wording which we 
find too often in our legislation is too wide and the 
provision to make powers under the regulations should 
be defined and should be more precise and should not go 
as far as to suggest that the Governor in Council may 
add to or subtract from them. 


The Chairman: Do not the words “for carrying out the 
provisions of this Act” mean for the purposes of adminis- 
tering the Act? 


Senator Flynn: Well if you say, “the intention was to 
do this and therefore in order to clarify certain sections I 
have to adopt the regulations”, then it is up to the 
concerned party to go to Court and contest the decision 
of the Governor in Council and that could be quite a 
task. Anyway, having registered my objection, I will 
leave it at that. 


The Chairman: Then, what is the view of the commit- 
tee, that we should strike out present section 32 and 
insert the one which I have read, that is: 


The Governor in Council may make regulations 
necessary for the carrying out of the provisions of 
this Act. 


Hon. Senators: Agreed. 


The Chairmen: Now, Mr. Humphrys, were there any 
other provisions or questions that were raised with 
which we have not dealt even to the extent of consider- 
ing them and deciding not to do anything? 


Senator Flynn: Before you put that question to Mr. 
Humphrys, may I put a question which flows from an 
amendment made earlier to section 2, subsection (3)(d). 
You remember we deleted the exemptions concerning 
borrowing from the bank and we added another subsec- 
tion which exempted borrowing from the spouse, father, 
mother and so on and so forth. Is this logical when you 
consider the prohibition to make loans in section 9 where 
this prohibition is limited only to the spouse or children? 
Why do we have a certain group mentioned in this first 
section I mentioned and a rather restricted group in a 
section which is to me more important for the control 
because it would mean a loan could be made to the 
brother of a substantial shareholder or the father and 
mother of a substantial shareholder. I was wondering 


whether we should not extend the prohibition to the 
same extent as we have granted the exemption? 


The Chairman: What we have said in section 2 is that 
where the lender to a company is a member of the 
family as we have enumerated it, that borrowing shall 
not count in determination as to whether or not the 
company is an investment company. Now in section 9 we 
are approaching it from the point of view of the invest- 
ment company itself and there is a prohibition against 
the investment company knowingly making an invest- 
ment by way of a loan to a director or officer of the 
company or a spouse or child of such director or officer. 


Senator Flynn: I was wondering whether we should 
not go as far as including the father and mother. 


The Chairman: Well, the word “spouse” does include 


husband or wife. 


Senator Flynn: Well, 
borrow from a brother? 


does it mean that they can 


The Chairman: I shall ask Mr. Humphrys to deal with 
this. 


Mr. Humphrys: Looking at section 9 first, Mr. Chair- 
man and honourable senators, there is a prohibition 
against investments or loans where there is an implica- 
tion of a conflict of interest. And in considering the 
problem that it poses to companies in their lending 
activities, it is a question as to how far you should expect 
them to know about family relationships. We started 
from the concept that everybody in the company should 
know who the directors and officers are, and the immedi- 
ate household, if you like, of the directors and officers, 
being the spouse and children create a unit where it is 
very easy to manipulate the loans from one member to 
another. Therefore we thought it reasonable to propose a 
prohibition in those terms. But to go further and expect 
the loan officers of the company to know who the broth- 
ers of the directors and officers are or who their parents 
are and spreading out the family was creating, perhaps, a 
situation that was more than reasonable to ask for in a 
statutory prohibition. So that the proposal is limited to 
the members of the immediate family. 


Now, coming to this other question that we considered 
this morning, Mr. Vineberg suggested that there were a 
very large number of companies made up on the basis of 
this close family connection, and he thought that if there 
was not a statutory recognition of this and a statutory 
exemption we might be faced with a flood of applications 
for exemption. Now we have no information which 
would let us know as to whether there are many compa- 
nies of this type or not, but Mr. Vineberg expressed 
views about it and I feel that he must have good reason 
for doing so. So the question then was how far we should 
go, and you can start with a very limited group such as 
now appears in section 9, a substantial shareholder, his 
spouse and children. But one of the particular cases 
referred to was that of parents staking the children, so it 
seemed reasonable to put the parents in. But then where 
do you go from there? What is the situation with the 
brothers and sisters? You could go on and say what- 
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about brothers-in-law or sisters-in-law or sons-in-law or 
daughters-in-law or uncles and aunts. So we did not feel 
we should propose a tighter prohibition in section 9. 


The Chairman: There is one other point I want Mr. 
Humphrys to comment on. Mr. Vineberg raised the ques- 
tion the last day about the time provided for doing things 
and he referred in one case to section 5 of the bill, and 
particularly to subparagraph (8) on page 9. I should like 
Mr. Humphrys to explain that because some people may 
read that as providing a limitation to the effect that you 
must file your prospectus either at the time you borrow 
the money or within seven days. Now, this is not Mr. 
Humphrys’ interpretation at all, and I think his interpre- 
tation is sound. Would you just explain it, Mr. 
Humphrys. 


Mr. Humphrys: Yes, Mr. Chairman. 


Where a company is borrowing under circumstances 
that do not require a prospectus, the section says that the 
company shall file with us, either before the borrowing 
or within seven days after, a statement of the nature and 
purpose of the borrowing in such detail as may be 
required by the Superintendent. So if a case arose where 
a company was going to the market pretty regularly ina 
pattern, every week or even every day, what we would 
ask for would be a general statement of their policy in 
this regard, at the outset, and that would be sufficient to 
cover the whole pattern of borrowing. We would not 
expect a statement to be filed every time they borrowed 
money. If it were a special situation that was not part of 
the continuing pattern, then we would ask for informa- 
tion, but we did not contemplate that companies 
would have to file with us every time they borrowed. 


Senator Connolly (Ottawa West): In other words, a 
long-term borrowing or issue of debentures, or something 
like that, might require special attention, but short-term 
borrowings, on a day-to-day basis, would not? 


Mr. Humphrys: All we would want is a general state- 
what they were doing in their borrowing policy. 


The Chairman: There is no limitation on the use of the 
word “prior to the borrowing” so they can start back at 
any period of time where they have formulated their 
policy in relation to that, and if it is a transaction where 
they do not have to file a prospectus, then they can file a 
statement with Mr. Humphrys. Then they have complied 
with the provisions of the act, and it has not inter- 
fered with their convenience or anything else in the 
carrying out of their business. 


There is one other item I would like you to make a 
comment on. Mr. Vineberg raised it. On page 28 he was 
concerned in section i8(2)(b) with the provision where: 


The Minister may, at any time and in respect of 
any certificate of registry,... 


(b) impose any conditions or limitations relating to 
the carrying on of the business of investment that he 
considers appropriate, 
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He was concerned that this might go so far as to enable 
you to lay down the rules and regulations in relation to 
investment. Would you develop that? 


Mr. Humphrys: We would not interpret this as going so 
far. The purpose of asking for a provision such as this is 
in consistency with the other acts we administer where 
this kind of power is given to the minister. We consider 
that it is a very desirable tool in any supervisory legisla- 
tion of this type, because it gives a way of requiring 
certain steps to he taken if they seem to be necessary in 
the particular circumstances, without having to invoke 
the almost overwhelming penalties or provisions in the 
subsequent parts of the statute. 


From time to time we encounter cases where it is 
required to lay down a condition in relation to a particu- 
lar company’s operation, and this provides a way of 
doing it without really going to the extent contemplated 
in the subsequent sections. It is discretionary with the 
minister, but we have this kind of provision in our other 
acts and have administered it for a great many years. 


I do not think, properly interpreted, it can be consid- 
ered as permitting the minister really to legislate for 
companies, in general, through this device. It is a tool 
available to him to deal with special circumstances and, 
in our experience, is used very rarely. But I think it is an 
important tool to have as an intermediate stage in 
supervising companies. 


The Chairman: And, Mr. Humphrys, the person who 
may be affected by any such direction that the minister 
would givé has the right, under this very same section of 
the bill, and is entitled to the opportunity to discuss this 
matter and what the minister proposes to do before it is 
done. 


Mr. Humphrys: Yes, Mr. Chairman. 


The Chairman: This appears to cover all the things 
that were raised in the course of our consideration of the 
bill. I think we have fairly examined all the questions 
raised by those who made representations, and we may 
have introduced a few more of our own. 


Now I put the question: Shall I report the bill, witn the 
amendments which we have made? 


Hon. Senators: Agreed. 


The Chairman: I was going to suggest this as a method 
of procedure, that we will re-draft the bill, incorporating 
all these amendments, and then check it with Mr. 
Humphrys to make sure that we are in line with our 
understanding, and also have the benefit of the views of 
our assistant law clerk. That would mean that we would 
not be in a position actually to present the report until, 
say, next Tuesday evening. I would think that would be 
in order. We have made extensive amendments and, 
therefore, we want to be sure that they are properly 
reflected. 
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Senator Connolly (Ottawa West): The wording is very Hon. Senaiors: Agreed. 
important here. 


The Chairman: Is that agreed? The committee adjourned. 
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Orders of Reference 


Extract from the Minutes of the Proceedings of the 
Senate, February 25, 1971: 


“Pursuant to the Order of the Day, the Senate 
resumed the debate on the motion of the Honourable 
Senator Robichaud, P.C., seconded by the Honoura- 
ble Senator Hays, P.C., for the second reading of the 
Bill C-184, intituled: “An Act to amend the Export 
Development Act”. 


After debate, and— 
The question being put on the motion, it was— 
Resolved in the affirmative. 


The Bill was then read the second time. 


The Honourable Senator Robichaud, P.C., moved, 
seconded by the Honourable Senator Carter, that the 
Bill be referred to the Standing Senate Committee 
on Banking, Trade and Commerce. 


The question being put on the motion, it was— 
Resolved in the affirmative.” 


Extract from the Minutes of the Proceedings of the 
Senate, February 24, 1971: 


“Pursuant to the Order of the Day, the Senate 
resumed the debate on the motion of the Honourable 
Senator Argue, seconded by the Honourable Senator 
Molgat, for the second reading of the Bill C-191, 
intituled : “An Act to amend the Farm Improvement 
Loans Act, the Small Businesses Loans Act and the 
Fisheries Improvement Loans Act”. 


After debate, and— 
The question being put on the motion, it was— 
Resolved in the affirmative. 


The Bill was then read the second time. 


The Honourable Senator Argue moved, seconded 
by the Honourable Senator Heath, that the Bill be 
referred to the Standing Senate Committee on Bank- 
ing, Trade and Commerce. 


The question being put on the motion, it was— 
Resolved in the affirmative.” 


Robert Fortier, 
Clerk of the Senate. 
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Pursuant to adjournment and notice the Standing 
Senate Committee on Banking, Trade and Commerce met 
this day at 11:40 a.m. to consider: 


Bill C-184, “An Act to amend the Export Development 
Act” 
and 


Bill C-191, “An Act to amend the Farm Improvement 
Loans, the Small Businesses Loans and the 
Fisheries Improvement Loans Acts”. 


Present: The Honourable Senators Hayden (Chairman), 
Aird, Beaubien, Blois, Carter, Connolly (Ottawa West), 
Cook, Desruisseaux, Everett, Flynn, Gelinas, Hays, Hol- 
lett, Kinley, Macnaughton, Walker and Welch—(17). 


Present, but not of the Committee: The Honourable 
Senators Lafond, Sullivan and Urquhart—(3). 


In attendance: Pierre Godbout, Assistant Law Clerk, 
Parliamentary Counsel and Director of Committees. 
WITNESS: (Biil C-184) 


Export Development Corporation: 
Mr. H. T. Aitken, President. 


After discussion and upon motion it was Resolved to 
report the said Bill without amendment. 


The Committee then proceeded to the consideration of 
Bill C-191. 
WITNESS: (Bill C-191) 


Department of Finance: 


Wire Ee i GaePassy,, Chief 
Guaranteed Loans Administration. 


After discussion and upon motion it was Resolved to 
report the said Bill without amendment 


At 12:25 p.m. the Committee adjourned to the call of 
the Chairman. 


AUT ELS le 
Frank A. Jackson, 
Clerk of the Committee. 
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Reports of the Committee 


Wednesday, March 3, 1971. 


The Standing Senate Committee on Banking, Trade 
and Commerce to which was referred Bill C-184, 
intituled: “An Act to amend the Export Development 
Act”, has in obedience to the order of reference of Febru- 
ary 25, 1971, examined the said Bill and now reports the 
same without amendment. 


Respectfully submitted. 
Salter A. Hayden, 
Chairman. 


Wednesday, March 3, 1971. 


The Standing Senate Committee on Banking Trade 
and Commerce to which was referred Bill C-191, 
intituled: “An Act to amend the Farm Improvement 
Loans Act, the Small Businesses Loans Act and the Fish- 
eries Improvement Loans Act”, has in obedience to the 
order of reference of February 24, 1971, examined the 
said Bill and now reports the same without amendment. 


Respectfully submitted. 


Salter A. Hayden, 
Chairman. 
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The Standing Senate Committee on Banking, 


Trade and Commerce 


Evidence 


Ottawa, Wednesday, March 3, 1971. 


[Text] 


The Standing Senate Committee on Banking, Trade 
and Commerce, to which were referred Bill C-184, an act 
to amend the Export Development Act, and Bill C-191, to 
amend the Farm Improvement Loans Act, the Small 
Businesses Loans Act and the Fisheries Improvement 
Loans Act, met this day at 11.40 a.m. to give considera- 
tion to the bills. 


Senator Salter A. Hayden (Chairman) in the Chair. 


The Chairman: Honourable senators, we have for con- 
sideration Bill C-184, to amend the Export Development 
Act. Mr. Aitken, the President of the Export Develop- 
ment Corporation, is present. He has appeared before us 
on other occasions and we have always been very happy 
with him and the way he presents things, so the stage is 
yours at this moment to tell us what this bill does. 


Mr. H. T. Aitken, President, Export Development Cor- 
poration: Mr. Chairman and honourable senators, I would 
like, if I may, to take three or four minutes just to give 
you the brief background and history and the present 
position of the corporation. 

The Export Credits Insurance Corporation, which was 
the predecessor corporation of the Export Development 
Corporation, was established in 1945, and we had only 
one facility, we provided export credits insurance; that 
is, we insured the foreign accounts receivable. We 
insured both consumer goods sold on short term credit, 
up to 180 days, and capital equipment sold on medium- 
term credit, up to five years. 

Then in 1960 the Government decided that we should 
provide long-term financing facilities. So, for the past 10 
years we have been financing on long-term capital pro- 
jects abroad, substantial capital projects where Canadian 
exporters of capital equipment can supply the equipment 
on a competitive price, delivery, servicing basis, but 
where they could not make the sale unless long-term 
financing were made available. The Export Credits Insur- 
ance Corporation provided financing from 1960 on. 


In 1968 and 1969 it was decided that the entire act 
should be reviewed, and inasmuch as the Export Credits 
Insurance Act had been amended some 15 times in its 25 
years of existence, it was felt that we should have a new 
act. Also, to reflect the fact that the name Export Credits 
Insurance Corporation did not clearly describe our entire 
facility, it was decided to change our name, and we are 
now called the Export Development Corporation, which 
is more indicative of the operations and facilities we are 
providing to Canadian exporters. 


At the time of drafting the legislation for the Export 
Development Act it was decided that we should add a 
third facility, regarding Canadian investors establishing, 
say, a branch plant in another country, in a developing 
country, by means of which the Export Development 
Corporation should be authorized to insure that invest- 
ment in the developing country against the risk of expro- 
priation or confiscation, against the risk of war or revolu- 
tion in that country which might destroy the assets, or 
against the inability to transfer profits or repatriate 
capital. 

So now the Export Development Corporation does 
three things: it provides export credits insurance for 
consumer goods and capital equipment; it provides long- 
term financing for major projects abroad, for exports of 
Canadian capital equipment, and it provides foreign 
investment insurance. That is what the present Export 
Development Act authorizes. 


The present bill seeks approval to increase our capital, 
increase our ceiling of liabilities, make certain changes 
with respect to the operation of foreign investment insur- 
ance, add an additional director from outside the Public 
Service, and certain other consequential amendments. 


With regard to the director outside the Public Service, 
the Export Credit Insurance Corporation had eight direc- 
tors, all of whom were in the Public Service. The 
Export Development Corporation has 12 directors, eight 
of whom are from the Public Service and four from 
outside. 


We have been so happy with the contribution of out- 
side directors to our deliberations that the present bill 
proposes that instead of having eight from the Public 
Service and four from outside, we will have seven from 
the Public Service and five from outside. 


The capital of EDC today is $50 million, made up of 
$25 million capital stock and $25 million donated capital 
surplus. The bill asks that our capital be increased to 
$100 million, made up of $75 million capital stock and 
$25 million donated capital surplus. 


The present ceiling in the act for insurance is set at a 
certain number of times the capital. Were that figure to 
remain in the act our ceiling would become $1 million, 
which is not required under today’s circumstances. 


So we are removing the multiple, leaving the ceiling as 
it was. When the Export Development Act was intro- 
duced a year and a half ago the ceiling which had been 
established under the previous Export Credit Insurance 
Act was increased by 150 per cent. So the proposed 
ceiling for export credit insurance at the corporation’s 
risk is in this bill established at $500 million. 
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Under long-term export financing the present ceiling 
for the corporation to lend on its own account is $600 
million. We are seeking an increase in that figure by $250 
million up to $850 million. The Government has authority 
to instruct us to lend. It gives us the money and we are 
the medium through which financing is provided. At 
present the ceiling under the Export Development Act is 
$200 million. It is proposed to increase that figure by $250 
million to $450 million. So instead of having at present 
$800 million for long-term financing, we will have $1.3 
billion. 


The Chairman: On that point, when the Government 
directs you, within certain liabilities, do they provide the 
money at that time or do you have to find it within the 
limits authorized by the statute? 


Mr. Aitken: They provide the money, but under the 
ceiling of the statute. With regard to foreign investment 
insurance, the present act requires that there be an 
undertaking of the host country that should EDC have to 
pay a claim to a Canadian investor, EDC would be recog- 
nized by the host country without having all the rights 
and authorities of the previous investor, and that in 
addition EDC would get no less favourable treatment 
than any other investor. This is a statutory requirement. 
We have found that this inhibited our operations. 


We have in process some 25 negotiations with host 
countries to try to develop this type of agreement, with 
singular lack of success, except in two cases. We have 
been able to convince Barbados and St. Lucia that they 
should give us such undertakings. 


The present bill proposes that that requirement be 
eliminated; but it is substituted by another requirement 
that the Minister of Trade and Commerce must be 
satisfied that the laws, legislation and economic and 
political climate of the host country is such that the 
provision of insurance for the investment would be 
reasonable. 


The Chairman: Concerning protection of investment in 
foreign countries, how practical do you think that is? Is 
your liability to the person who suffers? 


Mr. Aitken: Oour liability is to the investor. 


The Chairman: Is it a direct liability, that you under- 
take to reimburse without any dependence on how suc- 
cessful you might be in that country to recoup yourself? 


Mr. Aitken: We do not protect the exporter against any 
commercial risk. If his business goes bankrupt, that is his 
baby. 


The Chairman: But this insurance for investment is 
political? 


Mr. Aitken: That is correct. 


The Chairman: And if there were any form of revolu- 
tion, you might lose that money? 


Mr. Aitken: Yes, 


The Chairman: And if there were any change in the 
climate that might lead to socialism and a failure to 
recognize obligations, you would be stuck? 


Mr. Aitken: Correct. The United States has provided 
this type of insurance for the past 20 years. They have a 
ceiling of $7 billion. We are seeking $150 million. They 
have taken in something like $75 million in premiums, 
and they have paid out, according to the latest official 
figures that I saw, something like $600,000 in claims. 
They have two or three claims at the moment. The 
famous, say, Peruvian case was not an_ insured 
investment. 


The Chairman: What has been your experience, in the 
operation of the act with relation to all these different 
coverages that you provide? 


Mr. Aitken: Over the past 25 years we have insured 
$3.5 billion, of which roughly two-thirds was at the cor- 
poration’s risk and one-third at the risk of the Govern- 
ment. The Government has the same authority under the 
insurance operation as they have under long-term financ- 
ing, in that in certain circumstances they can tell us to 
insure where our board turns it down. 


Under the Government’s program we have never had a 
claim. Under the corporation’s business, where our board 
authorizes insurance, we have paid out claims in the 
amount of something like $16 million and we have recov- 
ered slightly more than $12 million. So there is roughly 
$4 million outstanding, of which we have written off as 
irrecoverable $1.5 million. If we consider our premium 
income, less our net loss, less our operating expenses, we 
are in the black somewhere between $4 million and 
$5 million, which is a very modest sum in relation to 
our current liabilities which are in excess of $200 million. 
That is the insurance operation. 


In the long-term financing we have been lending for 10 
years. We have signed contracts totalling $562 million. 
We have had six requests for extensions, for roll-overs, 
in five countries. We have been able to come to an 
arrangement with the borrower who is in difficulty, and I 
am very happy to tell you that as at December 31, 1970 
there was not a single loan that we made—and we made 
84 loans in 28 countries—that was in default. 


Senator Connolly 
market rates? 


(Oitawa West): Do you lend at 


Mr. Aitken: Yes. The instructions from our board are 
that we have to lend at the cost of money to us plus 
one-half of one per cent. We try to get what the market 
will bear, because there are certain cases where in order 
to help Canadian exporters compete with those from the 
UK, France, Italy or Germany, where the interest rate 


provided may be more fabourable than the going market 
rate... 


Senator Connolly (Ottawa West): You subsidize? 


Mr. Aitken: We do not subsidize. We try to meet them. 
We try to help Canadian exporters be competitive. All 
the business that we did up to about two years ago was 
at 6 per cent. That was then the competitive rate. It was 
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a non-subsidized rate. The money was costing the board 
53 to 54 per cent; but when the rates went up astrono- 
mically over the past couple of years we agreed to pro- 
vide finance in certain cases where clearly we would lose 
money. By the way, we do not publish the rates at which 
we lend. However, we signed a financing agreement 
within the last few months in which the interest rate to 
us is 9 per cent. 


The Chairman: 
recent innovation? 


Mr. Aitken: Yes. 


Is your insurance of investments a 


The Chairman: Have you had any claims, or losses? 
Mr. Aitken: No, we have issued only one policy. 
The Chairman: Is it confidential? 


Mr. Aitken: No, because any insurance we issue under 
that section of the act is by authority of order in council, 
except for a delegated authority by which the board can 
do it if the amount involved is less than $1 million. In 
this particular case it was for a hotel development in St. 
Lucia, where the Canadian interest is in the order of $2.4 
miilion. We are providing cover for 85 per cent of that. 
The policies are issued on a co-insurance basis; the inves- 
tor carries 15 per cent of the risk and we carry 85 per 
cent. Senator Paul Martin was down there a couple of 
weeks ago and told me it was a first class investment, a 
first class place to stay. 


Senator Connolly (Ottawa West): He should know. 


Senator Aird: Mr. Aitken, can you tell me how you 
came to decide upon the proposed limits? Is this based on 
your forecast of a program over a period of years, or will 
you be back in two years saying the limits are 
inadequate? 


Mr. Aitken: It is based on past experience and future 
prospects. The present hope is that the ceilings we are 
seeking will carry us forward until the end of 1974. We 
have had forecasts made of the demands for insurance 
and financing. 


Senator Aird: One of the reasons for the question is 
that in hearings before the Standing Senate Committee 
on Foreign Affairs we had International Nickel discussing 
their prospects for a new development in New Caledonia. 
They were asked if they had communicated with the 
Export Development Corporation and the answer was no. 
The reasons were not developed, but it would seem that 
this is the kind of situation in which your corporation 
should be interested. Do you pursue this kind of business, 
seek it out? 


Mr. Aitken: We are responsive. When we started we 
had a ceiling of $50 million. It was an experimental 
situation. Over the past 18 months we have had 200 
inquiries, totalling about $300 million. Mr. Culham, who 
is the head of our Foreign Investment Insurance program, 
has spent some time with the other countries who pro- 
vide foreign investment insurance and it appears that 


maybe 30 per cent or 40 per cent of the inquiries result 
in active investment. So, on a $300 million basis if we get 
30 per cent we would have done $90 million worth of 
business. We are seeking a ceiling of $150 million. 


However, the cabinet decided when approving the 
legislation that we should do two things: (a) we should 
insure only to developing countries, that we would not 
insure, for example, an investment in Germany, but we 
would insure a Canadian company in Latin America, the 
Middle East, the Far East or Africa; (b) we should not 
provide insurance for any investment in excess of $5 
million. 


Senator Aird: What is your criterion for a developing 
country? 


Mr. Aitken: We use the list of the Development Assist- 
ance Committee of the OECD. 


Senator Carter: What proportion of the loans have 
gone to developing countries? 


Mr. Aitken: With regard to foreign investment insur- 
ance, we have issued only one policy so far. With regard 
to long term financing, I would say that 90 per cent of all 
our financing has gone to the developing countries. 


We made one loan quite recently, which will be of 
interest to the senators. We put up $13.5 million to 
finance a steel mill into the United Kingdom. Isn’t that 
something; coals to Newcastle. This is a _ patented, 
Canadian-developed process known as a mini mill which 
apparently is capable, by using scrap steel, of producing 
a type of product which is a by-product or an end 
product of a big mill. This project, which will use 
Canadian equipment and know-how exported from 
Canada to the United Kingdom, involved a credit from 
EDC to the borrower in the UK, which has to be repaid 
on a 10-year basis. 


Senator Desruisseaux: Mr. Chairman, this makes the 
Province of Quebec very envious. 


Mr. Aitken: But, senator, much of the business we 
have done has come from the Province of Quebec. 


Senator Connolly (Ottawa West): In other words, as far 
as Quebec or any other province is concerned, you are 
facilitating the sale abroad of products produced in 
Canada. 


Mr. Aitken: The sale of equipment in Canada which 
will ultimately produce in the U.K 


Senator Connolly (Ottawa West): This question arises 
from our work in the Standing Senate Committee on 
Foreign Affairs. When I was a member of cabinet I often 
used to wonder about this corporation insuring loans in 
South American countries, such as Chile, where Canadian 
organizations are selling capital equipment in areas 
where Canada is an important manufacturer of the prod- 
uct of the use of this equipment, such as paper mills. I do 
not ask this question in any carping sense, but are we by 
this process endowing a foreign country to the extent 
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that we will make it competitive enough to squeeze us 
out of markets and perhaps damage our economy? 


Mr. Aitken: Senator, it is a very good question and one 
which concerns us. However, we feel that if we make the 
loan to purchase equipment in Canada on a basis compa- 
rable with the term and at the rate of interest which the 
borrower or buyer could get from other countries, we 
tend to benefit rather than hurt the Canadian economy, 
even in the case of pulp and paper mills. 


Our very first transaction was in Chile, with a compa- 
ny called Industrias Forestales. It was in the order of a 
$30 million pulp and paper mill and we put up the 
foreign exchange costs of about $14 million. We were in 
competition for that business with the Germans and we 
just managed to beat them out on a question of price. We 
offered the same credit terms, the same rate of interest, 
but my feeling and contention, which I believe is sup- 
ported certainly by the manufacturing community, is that 
to the extent our financing is provided to help produce 
capital equipment sold abroad it enhances the capacity 
and capability of the Canadian manufacturer. This 
should ultimately tend to benefit the purchaser of that 
type of equipment in Canada who, admittedly, will be 
producing pulp and paper in competition with Canada, 
but today is selling that pulp and paper, made with 
Canadian equipment, into Mexico. 


There is no doubt that it would appear at first blush 
that it is perhaps creating competition for the Canadian 
manufacturer of the same end product, but the fact 
remains that if we do not do it, someone else will and 
their manufacturers will have more business and exports 
and be better off as compared to ours. 


The Chairman: Shall I report the bill 
amendment? 


without 


Hon. Senators: Agreed. 


The Chairman: We shall now consider Bill C-191, to 
amend the Farm Improvement Loans Act, the Small 
Businesses Loans Act and the Fisheries Improvement 
Loans Act. 


Mr. Passy, Chief, Guaranteed Loans Administration, 
Department of Finance is here. 


Mr. Passy, will you just tell us what you propose to do, 
and how successful you have been in what you have 
done so far? 


Mr. F. C, Passy, Chief, Guranteed Loans Administra- 
tion, Deparimeni of Finance: Mr. Chairman, the purpose 
of this bill is to extend existing legislation on the three 
guaranteed loans programs for the three areas men- 
tioned—farmers, small businesses and fishermen. The 
present legislation is due to expire on June 30, 1971, and 
the main purpose of this bill is to extend it for a further 
three years in each case, and to provide new loan pools 
for the chartered banks to lend under the programs. I 
would imagine most honourable senators are aware of 
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these three programs, which have been running for a 
number of years. The farm program has been going since 
1945 or 1946, the fisheries program was introduced in 
about 1955, and the small business one in 1961. All three 
programs are designed to facilitate the availability of 
credit for use by these three groups for a wide range of 
capital projects. 


The Chairman: Take the first group, the farm improve- 
ment loans: what would be the total of those, and how 
have they worked out? 


Mr. Passy: The farm program has probably been the 
most successful. There has been a very substantial sum 
of money loaned under the farm program. Since incep- 
tion a total of $2.3 billion has been loaned. 


Senator Connolly (Ottawa West): By “inception”, what 
year do you mean? 


Mr. Passy: Nineteen forty-five. The normal annual 
rate, you might say, for this program over recent years 
has been about $200 million a year. It has dropped off. It 
dropped off in 1968 because the interest rate then in 
force, fixed in the original legislation, was 5 per cent, and 
by that time 5 per cent was not a particularly attractive 
rate, in 1968, so lending dropped off. The act was amend- 
ed, along with the other acts, in 1968 to remove the fixed 
interest rate in legislation and provide for a formula 
related to the yield on Canada Bonds which would pro- 
vide a rate more in line with the current rates at that 
time. At present the rate on all three programs is, I 
think, 8% per cent. 


Senator Connolly (Ottawa West): It is related, is it not, 
to the cost of money? 


Mr. Passy: Plus one per cent. 


The Chairman: What has been your experience? You 
have loaned $2.3 billion over that period. What losses, if 
any, have there been? 


Mr. Passy: The loss on all programs is less than one- 
tenth of one per cent. Certainly that on the farm and 
fishery ones is a good deal less. The loss on the small 
business program is perhaps slightly more—just over 
one-tenth of one per cent. 


The Chairman: The $2.3 billion is in relation to the 
farm improvement loans? 


Mr. Passy: That is correct. 


The Chairman: What is the total figure on which you 
have determined losses of one-tenth of one per cent? 


Mr. Passy: That is in respect of the farm program. The 
losses have amounted in total to $3 million, of which 
about $0.5 million has been recovered. 


Senator Connolly (Ottawa West): So the net is $2.5 
million? 


Mr. Passy: Right. 


The Chairman: And on the other two programs? 
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Mr. Passy: On the small business program the total of 
loans to date is just under $200 million, and the claims 
paid amount to $800,000 odd. There has been a small 
recovery. 


The Chairman: What do you say the loss was? 

Mr. Passy: The loss was $870,000. 

Senator Welch: What is the limit on a small business? 
Mr. Passy: The maximum loan is $25,000. 

Senator Connolly (Ottawa West): What is the security? 


Mr. Passy: They normally take section 88 security 
under the Bank Act, or a chattel mortgage on the equip- 
ment purchased, or mortgage security if they feel it is 
required. 


Senator Connolly (Ottawa West): When you have been 
able to make recovery, is that because of the security? 


Mr. Passy: Before the claim is paid the security must 
be realized upon. Our losses are net after the security has 
been realized. In many cases the security may well be 
adequate at the time the loan was made. I am thinking 
here, for example, of a tractor or thresher on a farm; the 
man is taking five years to repay it, and after two or 
three years of depreciation the sale would not cover it. 


The Chairman: During hearings we conducted on the 
White Paper on taxation we were told by small business 
people who appeared, and also by the banks who 
appeared, that full use was not being made by small 
business of this facility. I think the suggestion was that 
they could do better elsewhere, or they did not have the 
security that would enable them to borrow. Have you 
any comment to make on that? 


Mr. Passy: I would make the general comment that 
part of the rationale in merely extending these programs 
at the moment is that on all three we are at present 
conducting a major review of the effectiveness of the 
programs. It will be impossible to complete this by June 
30, 1971. Therefore they are being extended to allow 
completion of this review. 


The Chairman: What are the points at issue? 


Mr. Passy: Under the small business loans program, 
particularly, there is criticism in relation to the defini- 
tion of a small business itself. Under the present act it 
means a business whose gross annual revenue is, I 
believe, $500,000. This was set three or four years ago, 
and it is now reckoned to be unrealistic in terms of a 
small business today. 


Another point is the loan ceiling of $25,000, which is 
considered to be inadequate for the purpose. For exam- 
ple, a motel wishing to build two or three more units 
could a few years ago have covered the cost with the 
$25,000. Today the same units would cost in excess of 
that. 

There are a number of other points. The loan terms 
and the security have also been criticized. There is a 
maximum loan term of 10 years on most of these pro- 
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grams. Some of the items are less; vehicles and so on are 
only three years. 


The whole construction of the legislation is now under 
review. It is a major chore and will take some time. We 
are receiving representations from interested groups, all 
of which are being considered. As I say, it proved 
impossible to complete this before the 30th of June and 
it is necessary to keep the acts going in the interim. 


Senator Connolly (Ottawa West): In other words, in the 
next three years we will come back to provide a radical- 
ly altered act? 


Mr. Passy: I would hope so. I am sure we shall. 


Senator Welch: Could I ask a question about small 
business loans? When do you consider it a small business 
loan? 


Mr. Passy: The act at the moment limits it to certain 
types of business—manufacturing, retail, wholesale, 
transport, and communications. There are specific busi- 
nesses nominated and in order to qualify within those 
types of business the gross revenue... 


Senator Welch: Do you set your sights on the capitali- 
zation of a business, or how do you define it? 


Mr. Passy: It is the growth revenue basis and the 
growth revenue figure in the act at the moment is $500,- 
000 as the maximum. Any business with a growth reve- 
nue of more than that at the moment would not be 
considered a small business. 


Senator Welch: If the business is, say, a $500,000 one, 
a $25,000° loan would be a small loan. 


The Chairman: Nowadays, yes. 


Mr. Passy: The original definition was $250,000 gross 
revenue, and I believe two or three years ago it was 
raised to $500,000, and at that time the loan limit was not 
changed. It had been $25,000 throughout. 


Senator Welch: Then I suppose this is recommended 
through the local bank, is it? 


Mr. Passy: An essential feature of these programs is 
that it is through the local bank or other designated 
lender. Some credit unions, and some trust, loan and 
insurance companies are eligible to make these loans, if 
they apply for designation, and a number have done so. 


Senator Welch: I cannot see where a $500,000 business 
could be recommended by the local bank for $25,000. I 
think it should be raised to the vicinity of $100,000. 


The Chairman: That is what Mr. Passy has been 
saying, that this whole thing is under review now, 
because in the light of today’s money situation, et cetera, 
the revenue limit, if it is to be continued, is too low, and 
the loan limitations are too low. That is the public con- 
cept, I think. Therefore, you could look forward, when 
this study is complete, to some further legislation. It may 
take an entirely different approach. 


Mr. Passy: It may take an entirely different approach. 
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Senator Carter: What is the average loan to small 
businesses? I know that $25,000 is the maximum. 


Mr. Passy: The average loan at the moment is about 
$11,000. 


Senator Carter: So you are lending only about 50 per 
cent of the maximum now. 


Mr. Passy: On average. 


Senator Carter: Is not part of the trouble with the 
Small Business Loans Act that there are restrictions as to 
the purposes for which the loan can be given? You 
cannot get a loan for anything. You can get it only for 
certain purposes. Although a businessman may need 
money, if he cannot use it for a particular purpose, he 
cannot get it. 


Mr. Passy: That is correct. That is another of the areas 
to be looked at, the purposes for which the present 
legislation permits loans. There are no working capital 
loans, for example. 


Senator Carter: Perhaps the area should be extended. 


Mr. Passy: I would not like to say at this stage. Cer- 
tainly we are receiving representations that the area 
should be extended but we have not come to any conclu- 
sion yet. 


The Chairman: This study that the witness talks about 
embraces both the limitations on the classes of business 
and the size of the loans, and also the gross revenue base, 
and I suppose it involves the question of whether that is 
the basis that one should apply. All these factors are 
under review. 


Mr. Passy: Yes. Even the question of the guarantee 
system is also under review. The whole area is under 
review. 


Senator Cook: Also, the borrower has to show that he 
has a good purpose, that it is not a loan to keep him from 
going bankrupt. 


The Chairman: Would you turn now to the fisheries 
area? 


Mr. Passy: The total lending there is approximately 
$10 million and the losses have been $13,000. I should 
mention here that all these acts have considerable facility 
for variation of loan terms. I have given you the actual 
loss ratio here. There is an interim stage which we call a 
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default stage, where the loan has gone into default. At 
that stage the bank will endeavour to revise the borrow- 
er’s terms in order to allow him longer to pay, and so on. 
This is done in a fairly large number of cases. It does 
reduce the ultimate loss ratio. 


The Chairman: It 
repayment. 


Mr. Passy: That is right. 


spreads out the period for 


The Chairman: And makes the instalment payments 
smaller each year and on that basis the borrower is able 
to continue to be in business. 


Mr. Passy: That is right. 
Senator Welch: What is the limit on fisheries loans? 
Mr. Passy: $25,000. 


Senator Welch: That is also for $25,000. I did not ask 
the limit on the farm loans. 


Mr. Passy: The farm loan is $15,000 for each of the 
purposes specified in the act, one of which is for land 
purchase—that is, acquisition of additional land to an 
existing farm. If that is one of the purposes for which he 
has loans in the year, he may go to $25,000. 


Senator Connolly (Ottawa West): In that case, do you 
take a mortgage on the land? 


Mr. Passy: Yes. 


Senator Carter: I would like to know the average of 
the fisheries loans, if that is available. 


Mr. Passy: The fisheries loan average is a little difficult 
to say just now. It used to run at about $3,000 or $4,000 
when the loan limit was $10,000. It is only 18 months ago 
that the limit was raised to $25,000 and we have not 
really got sufficient experience with the new loan limit to 
know where the new average is. It is rather difficult to 
give it now. 


The Chairman: Are there any other questions? Shall I 
report the bill without amendment? 


Hon. Senators: Agreed. 


The Chairman: Thank you very much, Mr. Passy. This 
concludes our work for today. 


The committee adjourned. 
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Order of Reference 


Extract from the Minutes of the Proceedings of the 
Senate, March 3, 1971: 


“Pursuant to the Order of the Day, the Honourable 
Senator Denis, P.C., moved, seconded by the Honour- 
able Senator Giguére, that the Bill C-217, intituled: 
“An Act to implement an agreement for the avoid- 
ance of double taxation with respect to income tax 
between Canada and Jamaica’’, be read the second 
time. 


After debate, and— 
The question being put on the motion, it was— 
Resolved in the affirmative. 


The Bill was then read the Second time. 


The Honourable Senator Denis, P.C., moved, 
seconded by the Honourable Senator Fournier (de 
Lanaudiére), that the Bill be referred to the Stand- 
ing Senate Committee on Banking, Trade and Com- 
merce, 


The question being put on the motion, it was— 
Resolved in the affirmative.” 


Robert Fortier, 
Clerk of the Senate. 
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Minutes of Proceedings 


Wednesday, March 10, 1971. 
(15) 


Pursuant to adjournment and notice the Standing 
Senate Committee on Banking, Trade and Commerce met 
this day at 9:30 a.m. to consider: 


Bill C-217, “An Act to implement an agreement for 
the avoidance of double taxation with respect to 
income tax between Canada and Jamaica’”’. 


Present: The Honourable Senators Hayden (Chairman), 
Aird, Aseltine, Benidickson, Blois, Burchill, Carter, Con- 
nolly (Ottawa West), Cook and Hollet—(10). 


Present, but not of the Committee: The Honourable 
Senator Denis—(1). 


In attendance: E. R. Hopkins, Law Clerk and Parlia- 
mentary Counsel and P. Godbout, Assistant Law Clerk, 
Parliamentary Counsel and Director of Committees. 


Witness: 


Department of Finance: 
Mr. R. A. Short, Chief, 
International Tax Policy Section. 


After discussion and upon motion it was Resolved to | 
report the said Bill without amendment. 


At 10:20 am. the Committee adjourned to the call of 
the Chairman. 


ATTES Ls 


Frank A. Jackson, 
Clerk of the Committee. 
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Report of the Committee 


Wednesday, March 10, 1971. 


The Standing Senate Committee on Banking, Trade 
and Commerce to which was referred Bill C-217, 
intituled: “An Act to implement an agreement for the 
avoidance of double taxation with respect to income tax 
between Canada and Jamaica”, has in obedience to the 
order of reference of March 3, 1971, examined the said 
Bill and now reports the same without amendment. 


Respectfully submitted. 


Salter A. Hayden, 
Chairman. 
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Ottawa, Wednesday, March 10, 1971 


The Standing Senate Committee on Banking, Trade 
and Commerce, to which was referred Bill C-217, to 
implement an agreement for the avoidance of double 
taxation with respect to income tax between Canada and 
Jamaica, met this day at 9.30 a.m. to give consideration 
to the bill. 


Senator Salter A. Hayden (Chairman) in the Chair. 


The Chairman: Honourable senators, this will be a 
short meeting. We have one bill before us, Bill C-217, 
dealing with the tax convention with Jamaica. 


Senator Aseltine: Do we already have a treaty with 
Jamaica? 


The Chairman: No. 


We have with us this morning Mr. R. A. Short, Chief 
of the International Tax Policy Section of the Depart- 
ment of Finance. Senator Denis gave an explanation of 
the bill on second reading. I take it he can assume that 
we wither listened to it or read it. Do you have anything 
more you want to add at this time, Senator Denis? 


Senator Denis: On second reading Senator Grosart 
asked me for a list of those countries with which Canada 
has similar agreements. 


The Chairman: I suppose we can get that from Mr. 
Short. 


Senator Denis: Perhaps Mr. Short can give the 
names—he gave me a list—and I can repeat the infor- 
mation on third reading so that it appears in Hansard. 


The Chairman: Yes, you could give the list on third 
reading. Do you have that list, Mr. Short? 


Mr. R. A. Short, Chief, International Tax Policy Sec- 
tion, Department of Finance: I did send a list across. I do 
not have a copy of it myself but I can recite the names of 
the countries. 


Senator Denis: Perhaps you would take my copy, Mr. 
Short. 


Mr. Short: Thank you very much. Alphabetically the 
list is as follows: Australia, Denmark, Finland, France, 
the Federal Republic of Germany, Ireland, Japan, the 
Netherlands, New Zealand, Norway, South Africa, 
Sweden, Trinidad and Tobago, the United Kingdom and 
the United States. The total is fifteen. 


The Chairman: Perhaps we should top this off by 
having a very short statement from Mr. Short as to the 


points that are covered by this proposed convention. 
Would you develop this, Mr. Short? 


Mr. Short: By way of background I should say that this 
is not a tax treaty similar to those that we have with the 
15 other countries. We have referred to these as compre- 
hensive tax agreements which cover all aspects of income 
taxation. This agreement is a limited agreement entered 
into for the specific purpose of dealing with a number of 
problems that have arisen because of a reform in the 
Jamaican tax system, as it affects the taxation of compa- 
ny profits and distributions in Jamaica. It is not a com- 
prehensive agreement embracing all aspects of income 
taxation, simply because until the Canadian tax reform is 
settled it is difficult to expect Canada or any other coun- 
try to negotiate on the basis of a system the shape of 
which is unknown at this time. 

So this particular agreement covers dividends and pro- 
vides a restriction in the rate of with holding tax which 
will be imposed on those dividends. It covers manage- 
ment fees and technical service fees and a number of 
other similar type payments. 

It also covers the salaries of teachers and it covers the 
income of non-residents in the form of salaries and 
wages from employment. 


The Chairman: The teachers, I take it, would be teach- 
ers who are engaged in teaching in Jamaica? 


Mr. Short: Yes, that is correct. 


The Chairman: And if they have a residence in 
Canada, it is to exempt the income by way of that salary 
in one of those countries? 


Mr. Short: Yes, that is correct. 


Senator Connolly (Ottawa West): Which one would it 
be? 


Mr. Short: Jamaica. Jamaica has given up its right to 
tax those Canadians who visit Jamaica for a period of 
two years for the purpose of teaching. 


Senator Connolly (Ottawa West): Is the rate in Jamaica 
a lower rate? 


Mr. Short: Do you mean lower than the Canadian 
income tax rate? 


Senator Connolly (Ottawa West): Yes. 


Mr. Short: It varies considerably, depending on the 
personal circumstances. 


Senator Connolly (Ottawa West): I wonder whether the 
provision would discourage teachers from going there. 
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Mr. Short: No, the purpose of the provision is to 
encourage teachers to go to Jamaica. The Canadian 
teacher, on going to Jamaica, may well give up his 
Canadian residence, in which case we lose interest in him 
from a tax point of view. He is then a non-resident and 
is not taxable in Canada, except on his income from 
sources in Canada. In the ordinary case he would take up 
Jamaican residence and would be subject to the full rate 
of Jamaican tax—unless, by virtue of this treaty or some 
other special arrangement, the teacher were exempt. And 
this treaty provides an exemption from Jamaican tax for 
those Canadians who go down there and teach. 


The Chairman: Only if they retain their Canadian 
residence. 


Mr. Short: No. 
The Chairman: In any event? 


Mr. Short: In any event, even if they become residents 
of Jamaica. 


Senator Denis: Does it apply to new teachers and old 
teachers? Do they get that if they have been there two 
years? It is only if the teacher goes there for the first two 
years they are exempt? What about those who are 
already there? 


Mr. Shori: It would apply to those teachers who are 
down there now, but it would only apply for the two 
years of his teaching assignment in Jamaica. Therefore, 
if a Canadian had been in Jamaica for, say, ten years, 
this would not apply. The agreement does not extend 
back beyond the first of January 1970. But a teacher who 
had gone down last year, for example, would fall within 
the terms of this exemption. 


The Chairman: Article 6 of the agreement, which is at 
page 7, provides: 


A professor; teacher or instructor who visits 
Jamaica for the purpose of teaching at a university, 
college, school or other educational institution in 
Jamaica and who is or was, immediately before that 
visit, a resident of Canada, shall be exempt from tax 
in Jamaica on any remuneration for such teaching 
received within a period of two years from the date 
on which he commenced teaching in Jamaica. 


Senator Denis: Commenced. 


The Chairman: Commenced yes. But the next applica- 
tion has two prongs to it. One is that he visits Jamaica 
and at the time he visited and took on this teaching job 
he was then or he was immediately before this visit a 
resident of Canada. That is one point. The other is that 
he gets exemption in Jamaica on this income for a period 


of two years from the date on which he commenced 
teaching. 


Senator Denis: Commenced. 


The Chairman: Yes, but I think the “commenced” must 
also be related to his visit to Jamaica. 


Senator Denis: But that must be after or since January 
1970. When one is teaching since 1969, he does not benefit 
there? 


The Chairman: No. I raised this point because of some- 
thing Mr. Short said, that Canada is not interested in the 
teacher teaching down there unless he retains his Canadi- 
an residence, so that he would be subject to some tax 
because if he is a taxpayer Canada is interested in him. 
All the visitor has to do is to cease to be a Canadian 
resident and then I would take it that this exemption 
from Jamaican tax may not apply? 


Senator Hollett: He pays income tax in Canada during 
those two years, does he not? 


Mr. Short: No. The wording here is that it is an exemp- 
tion from Jamaican tax, not Canadian tax. In order to 
qualify for ihat exemption in Jamaica, he must be or must 
have been a Canadian resident immediately before he 
went to Jamaica. So that, if he retains his Canadian 
residence, of course he will qualify for the Jamaican 
exemption. 


Senator Connolly (Ottawa West): But not being a 
Canadian resident, he would not be taxable here? 

Mr. Short: If he is not a Canadian resident, he would 
not be taxable here on his Jamaican income. 


Senator Burchill: And for the time he is in Jamaica he 
does not pay any income tax at all, either in Canada or 
Jamaica. 


Mr. Short: For the two year period. 


Senator Connolly (Ottawa West): 
Jamaican income. 


And only on the 


Mr. Shori: Unless he remains a Canadian resident. 


Senator Denis: Most of the time they go there for a 
couple of years, or for three or four years, on a contract. 


Mr. Short: I understand that very often they will give 
up their Canadian residence, when they go to Jamaica 
they will take the wife and family and establish Jamai- 
can rather than Canadian residence, for that period. 


Senator Connolly (Ottawa West): They give up their 
residence, they do not give up the Canadian domicile or 
citizenship. The citizenship is still retained. The residence 
in Jamaica qualifies them for exemption on the Jamaican 
income. That is, while they are teaching there for the 
period of two years, subject to the condition which the 
chairman has pointed out. 


Senator Holleti: But he pays it in Canada during those 
two years. 


Mr. Short: No. 

Senator Hollett: During that period? 

Mr. Short: No. 

Senator Hollett: He does not pay any income tax? 
Mr. Shori: On his Jamaican income from teaching. 


Senator Hollett: That is what I mean. 
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Mr. Shori: Yes. 
Senator Hollett: I am going right away. 
Senator Cook: Does he pay in Canada? 


The Chairman: If he maintains his Canadian residence, 
he pays income tax in Canada on the salary he earns in 
Jamaica, but he will not pay Jamaican tax. 


Senator Cook: Some people seem to be under the 
impression that he is free of taxes altogether in the two 
years. 


Mr. Short: He will be free of all taxation, if he ceases 
to be a resident of Canada. 


The Chairman: Yes. 


Senator Blois; What do you mean by “ceases to be a 
resident of Canada’? That he would not hold property 
here? 


The Chairman: He gives up his residence here and 
does things that are reasonably consistent with giving up 
residence in Canada. 


Senator Connolly (Ottawa West): As I understand it, 
the question of residence is a question of fact. The ques- 
tion of domicile and of citizenship is quite different from 
the question of residence. If a teacher goes to Jamaica 
and takes his family with him and sets up house there, 
or, if he is unmarried, and goes down there and lives for 
two years, he is resident there and he qualifies then for 
the exemptions. 


Mr. Short: That would be correct. 


Senator Carter: How long does he have to be in Jamai- 
ca before he ceases to be a resident of Canada? How does 
he terminate his residence in Canada? 


The Chairman: Those are two different things. He ter- 
minates his residence in Canada by doing certain things 
in Canada that are inconsistent with being a resident of 
Canada. For example, if he has a home and sells it and 
does not establish any other residence in Canada; if he 
moves out of Canada everything he owns here in the way 
of tangibles; if he writes a letter to the Minister of 
Finance and says he has given up his residence in 
Canada; these are all ways of terminating his residence. 
But they have to be tangible things that you do to 
indicate a change of residence, otherwise you might end 
up with a residence in both countries. That is not 
unheard of. 


Senator Cook: I see the point of the agreement in 
saving the teacher from double taxation, but I do not see 
the point of it saving him from any taxation at all. 


The Chairman: He does that quite apart from this 
agreement. The Canadian does that by giving up his 
Canadian residence. Canada can no longer tax him. Then 
the question is whether, in those circumstances under 
this treaty, Jamaica does not tax him. It would appear to 
read in such a way that that is the situation for two 
years. 
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Senator Cook: That is quite right. I do not see what the 
rationale is for the Jamaican government to give up the 
right to tax a person living there who is not resident in 
Canada. 


The Chairman: The answer is that they are so keen to 
get teachers. 


Senator Connolly (Ottawa West): That is the answer. 
There is no question about it. 


Senator Denis: But he is still a Canadian and has to 
pay Canadian income tax. 


The Chairman: Not if he is not a Canadian resident. 


Mr. Short: Taxation in Canada is based strictly on the 
concept of residence. Domicile and citizenship do not 
enter into it. 


The Chairman: In the United States it is citizenship, 
but aliens also pay taxes as well. 


Senaior Blois: I have occasion to go to Jamaica once a 
year for a short stay and I know slightly a university 
teacher there who owns property in Canada. He will be 
coming back here for about two and a half months. What 
would happen to a person who has been in Jamaica for 
two years and still owns property in Canada and comes 
back to Canada for two and a half months? 


Mr. Short: If I understand you correctly, senator, he 
would still come under the Jamaican exemption. Whether 
he would be exempt from tax in Canada is not a question 
I can answer, unless it could be determined on the basis 
of all the facts surrounding his case that he is in fact a 
resident of Canada. Under the facts that you have pre- 
sented, he may or may not be a resident here. There is a 
constellation of factors that would have to be taken into 
account to determine whether or not he was a resident of 
Canada in the year. 


The Chairman: We are agreed that the first thing he 
would have to do is take positive steps to terminate his 
Canadian residence. Then, if he wants to come in as a 
visitor for two and a half months in the year, his position 
would be sure. 


Senator Cook: In that case the onus would be on him 
to prove that he was beyond the act. 


The Chairman: Certainly. 


Senator Aseltine: Referring to Article 6, what happens 
after the two-year period lapses? will he be taxed in both 
places? 


The Chairman: If he is a Canadian resident during that 
two-year period, then at the end of that period, if he 
continues to teach in Jamaica, he would be subject to 
Jamaican tax. If he still retains his Canadian residence, 
he would be subject to Canadian tax. I would say that 
under our Canadian system of taxation he would have an 
offset. 


Senator Aseltine: That would be double taxation. 


The Chairman: No, I say he would have an offset. He 
would have a deduction of the tax he pays in the foreign 
jurisdiction in respect of the earnings there. 
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Senator Denis: Income tax is based on residence. 


The Chairman: That is right. 


Senator Denis: Then suppose the teacher in Jamaica 
has some other kind of revenues in Canada, does he pay 
tax on his other revenues in Canada? 


The Chairman: Oh, yes. 
Senator Denis: He is not a resident any more. 


Mr. Short: We tax the non-resident on his income from 
sources in Canada. So that if he had dividends, interest, 
royalties, then these would be subject to the non-resident 
withholding tax that we apply to any non-resident. If he 
carried on business in Canada, then he would be subject 
to the income tax on profits of that business. 


Senator Connolly (Ottawa West): It is not so different 
from the system that applies in the Department of Exter- 
nal Affairs. For example, if a family goes abroad and 
rents its home furnished, then, I assume, they are taxed 
on the net income they get from that while they are 
abroad. 


Mr. Short: Yes. There is a rather complicating factor 
there, however, in that if they are sent abroad and work 
for the Canadian Government abroad they would gener- 
ally fall within the diplomatic immunity provisions to be 
exempt from taxation abroad. But we do not generally 
regard those people as having given up Canadian 
residence. 


Senator Cook: It would be like the CBC. They would 
be clear of tax. 


Mr. Short: Do I have to comment on that? 


Senator Aird: Mr. Chairman, my question relates to 
CARIFTA. Mr. Short pointed out that we have an agree- 
ment with Trinidad and Tobago, and they are on the list 
at the present time. I see in item (g) of Article 2(1) that 
there is an extension, as I understand it, of the provisions 
of this so-called convention with members of CARIFTA. 
Is this convention therefore being extended, in fact, to all 
members of CARIFTA beyond Jamaica? In other words, 
is this going beyond the primary target of Jamaica? If it 
does, is there any conflict with the present agreement we 
have with Trinidad and Tobago which are included in 
CARIFTA? 


Mr. Short: No. This agreement does not extend to any 
country other than Jamaica. The purpose of the defini- 
tion of the “Caribbean Free Trade Association” in Article 
2 has to do with some other specific provisions within the 
agreement itself. For example, on dividends the rate of 
withholding tax provided by the agreement will be 223 
per cent, or such lower rate as Jamaica may agree to 
with any other country outside CARIFTA. So that, for 
example, if the United States and Jamaica were to con- 
clude a tax agreement which provided for a withholding 
tax on dividends of 15 per cent, then the rate under this 
agreement would automatically fall to 15 per cent. But 
Jamaica, being a member of CARIFTA, did not want to 
give us this most-favoured-nation protection, if you wish, 
for dividends paid by a Jamaican company to a share- 
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holder resident in one of the CARIFTA countries. So that 
is the purpose of the inclusion of the definition of “Carib- 
bean Free Trade Association’. It is for the purpose of the 
article relating to taxation of dividends, and it is also for 
the purpose of Article 4 relating to interest, rents, man- 
agement fees and that sort of thing. But it has no pur- 
pose beyond that. 


Senator Aird: Is there any place in this convention 
where there is mention or a description of an “open 
company”? 


The Chairman: They use the word in Article 7. 


Mr. Short: The word “open company” is a term in 
Jamaican tax law. It refers, generally speaking, to a 
company whose shares are listed on the Jamaican Stock 
Exchange, and would correspond, I suppose, to a widely 
held or listed Canadian corporation. An open company in 
Jamaica is subject to a lower rate of company profits tax 
than is a company that is not an open company—perhaps 
a close company. 


Senator Cook: What we used to call a private company. 


Mr. Short: That is correct. The purpose of including a 
definition of ‘open company” in Article 7 is to ensure 
that a Canadian company or the Jamaican subsidiary of 
a Canadian company that is itself a widely held company 
in Canada will be taxed in exactly the same way as 
would an open company in Jamaica. Let me give you an 
example to bring it into clear perspective. An open com- 
pany in Jamaica would be subject to a rate of company 
profits tax on its earnings of 30 per cent. If it is a closed 
company, it would be subject to a company rate of profits 
tax of 35 per cent. There are additional taxes as well. 
But if an open company in Jamaica were one whose 
shares were listed only on the Jamaican Stock Exchange, 
that would mean that a widely held Canadian company 
in Jamaica would not qualify as an open company, 
because its shares being listed on the Toronto or Canadi- 
an Stock Exchange would not meet the test set out in 
Jamaican law. It would therefore be subject to a compa- 
ny profits tax of 35 per cent. The purpose of Article 7 is 
io have this effect, namely, that a Canadian company 
such as one of the Canadian banks whose shares are 
widely held or listed on a Canadian Stock Exchange or 
its subsidiary in Jamaica will qualify as an open compa- 
ny and therefore will be subject to the lower tax applied 
to those companies. That is the purpose of Article 7. 


Senator Aird: No doubt you have given consideration 
to the question as to whether or not it should be more 
fully defined. I suppose my question really is this; are 
you Satisfied that Article 7 is complete? 


Mr. Short: Yes. 


The Chairman: The difficulty is that we cannot change 
this agreement. 


Senator Connolly (Ottawa West): It is an all or nothing 
proposition. 


The Chairman: I should like to call Mr. Short’s atten- 
tion to the fact that when we were dealing with the 
White Paper in so far as it relates to foreign or interna- 
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tional income, there was quite a discussion on what was 
called passive income. I took this to mean income which 
had no reasonable business purpose to justify such 
income developing in the foreign country and coming to 
Canada. The proposal was that the income derived from 
those profits earned would be treated as income of the 
person who had the ownership of the company. That is 
the law which is now sought to be applied by the Income 
Tax Division. If they decide there is no substantial busi- 
ness purpose to be served, then they treat the profits as 
part of the income of the Canadian who may own the 
company. 

Now, let us apply this treaty to that situation. Let us 
suppose the company in Jamaica is a Jamaican company 
wholly owned by a Canadian company and it does have 
profits; if it remits those profits to Canada, then the 
profits are subject to the withholding tax in Jamaica at 
not more than 223 per cent under this agreement, and in 
Canada the person receiving that income would be enti- 
tled to a credit either at the highest withholding rate that 
Canada applies in a reverse situation or at what the 
Canadian rate is. If you get the situation where Canada 
says “That is not a dividend; if any money comes to you, 
it is an alter ego for you in Jamaica and therefore the 
profits are your profits,’ how does this treaty deal with 
that situation? 


Mr. Short: Well, that is a very complicated question 
but I shall deal with it as best I can. There are two 
features of this that I think I should draw to your atten- 
tion. The first is within Article 2 itself where it deals 
with the question of the residence of a corporation. That 
is very often a difficult question and very often the 
attack on these foreign companies that lack much sub- 
stance, or the attack of the Department of National Reve- 
nue, is to try to treat the foreign company as either being 
resident in Canada because it is managed and controlled 
in Canada, as an agent of the Canadian shareholder, or 
as a foreign company which is really not in existence or 
not having any real substance at all—a sham, if you like. 
I am not aware of any case in which the existence of the 
foreign company has not been accepted when in fact 
there is a foreign corporation, but I do know that there 
are a number of disputes that centre on the question as to 
where a company is resident. In these circumstances if 
the company is managed and controlled in Canada, it 
would ordinarily qualify as a company resident in 
Canada. 


The Chairman: Why do you say “ordinarily’’? 

Mr. Short: Under our rules of residence, in the absence 
of anything else, a company will be regarded as resident 
where it is managed and controlled. There are a number 
of cases on this. 


The Chairman: You mean where it is an emanation of 
a Canadian company? 


Mr. Hopkins: Is there not a specific provision in this 
treaty? 


Mr. Short: In this treaty there is. You see a company 
might have two residences; it might be managed and 
controlled both in Jamaica and in Canada and in those 
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circumstances the company could have a dual residence. 
But for the purpose of resolving this problem we have 
provided in Article 2, subsection (2) a special provision 
that says that where a company which is otherwise resi- 
dent in both Canada and Jamaica is incorporated in 
Jamaica, it shall for the purposes of the agreement be 
regarded as a company resident in Jamaica. 


The Chairman: So this brings us to the conclusion to 
which I was attempting to lead you. If that is the situa- 
tion then the vehicle in Jamaica is a company incorporat- 
ed in Jamaica regardless as to whether it is an alter ego 
of the Canadian company and regardless of the fact that 
management and the direction are being given from 
Canada, and the incidence of tax in Jamaica will apply. 
If there is a corporation tax it will be paid by the 
company to the Jamaican Government. Then under our 
law this company also has a residence in Canada and it 
will be entitled to offset whatever tax it pays in Jamaica 
against Canadian tax otherwise payable. 


Mr. Short: Yes, that is correct. It is a vexing problem 
for a number of companies. Take a large Canadian com- 
pany which might have a Jamaican subsidiary in order 
to carry on a mining operation or a banking operation 
within Jamaica. It is clearly under a certain amount of 
control from Canada, and it is a fine question of degree 
as to whether the control exercised in the ordinary 
course of carrying on business abroad through a foreign 
subsidiary is enough to bring that subsidiary into Canada 
as a resident of Canada. 

I think it is fair to say that in the ordinary circum- 
stances the fact that a company carries on a bonafide 
operation in a foreign country through a subsidiary in- 
corporated ‘in that country will be recognized by our 
administration as a company other than one resident in 
Canada. It will be recognized as a foreign corporation. 
However, it is still quite a problem, because as times get 
more difficult, or depending on how close the relationship 
between the two companies is, there will, in fact, be a 
greater or lesser degree of contol exercised in Canada. 

In the case of a Canadian smelter, for example, where 
they are using a Jamaican subsidiary to supply raw 
material for a smelting operation in Canada, there will 
be a considerable degree of control. 


Senator Cook: The problem will soon be solved because 
they are going to nationalize them all anyway. 


Mr. Short: So far Jamaica has made no attempt to 
do so. 


Senator Aseltine: I take it we have no power to amend 
the Convention itself. 


The Chairman: That is right. 


Senator Aseltine: If we do not like the Convention and 
we do not pass the bill, what happens? 


The Chairman: The Convention has been signed, and 
there it is as a signed document, but it does not have the 
sanction of parliamentary approval. 


Mr. Short: It needs that approval, of course, before it 
takes effect. 
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Senator Connolly (Ottawa West): And there is a provi- 
sion in it to that effect, is there not? 


Mr. Short: Yes. 


The Chairman: It does not become operative until 
there is parliamentary approval. 


Senator Denis: Of the two countries. 
Mr. Short: Yes. 


The Chairman: There is one thing that strikes me, if I 
may take a minute to comment on it, and that is that I 
often wonder why the Caribbean countries, when they are 
looking for revenues, do not investigate this aspect. It 
seems to me there was a natural for revenues in levying 
a withholding tax on dividends moving from the Carib- 
bean area to Canada, because they are not really penaliz- 
ing the Canadian because when he brings... 


Senator Bennidickson: How do you define “a 
Canadian’? 
The Chairman: Imean, if a Canadian resident is 


receiving dividends from an operation in the Caribbean 
area. 


Senator Benidickson: Are you speaking of a Canadian 
resident or a Canadian national? 


The Chairman: “National” has nothing to do with it. I 
am talking about a Canadian resident. 


Senator Benidickson: I am thinking of tax havens. 


The Chairman: It struck me that here was a source of 
revenue if in the Caribbean area they had a withholding 
tax on dividends coming to a Canadian resident, because 
they are not penalizing that Canadian resident because 
he would have to pay here in Canada; but by paying in 
the Caribbean area he gets an offset on the payment 
here. We have done this in Canada in our tax laws 
vis-a-vis the United States in many situations, and here 
is a source of revenue. Jamaica is certainly alert to it 
here, and I am wondering why they are not all alert to it. 
It seems to me they would not scare off Canadian invest- 
ment in their country, because it would not be increasing 
the tax load unless the withholding tax in Jamaica, for 
instance, were greater than the withholding tax in 
Canada in the reverse situation. I guess they will tumble 
to it some day, Mr. Short. 


Mr. Short: I suppose one of the factors involved is that 
so much of the investment by Canadians in the Carib- 
bean is through Canadian corporations who hold these 
investments in a foreign subsidiary or, certainly, foreign 
affiliates. Those dividends are not taxed in Canada, and 
any Jamaican withholding tax imposed on the dividend 
would fall directly as a burden on the Canadian compa- 
ny, since we do not relieve a foreign tax on income 
which we do not tax. Under the Income Tax Act a 
dividend received by a Canadian company from a foreign 


subidiary is not taxed in the hands of the Canadian 
company. 


Senator Benidickson: You are probably familiar with 
this situation. I hate to mention corporate names, but last 
year I found that the relatively new Holiday Inns in the 
Caribbean were oprated under a corporate name, Canadi- 
an Commonwealth Holiday Inns. That would be in the 
category about which you have just spoken. They have 
Holiday Inns in Canada and the United States operating 
under the corporation that was set up some years ago in 
the United States. In the Caribbean they seemed to oper- 
ate under the title Canadian Commonwealth Holiday 
Inns. They would pay the full Canadian tax, would they? 


The Chairman: One thing you did not say was whether 
the Canadian Commonwealth Holiday Inns was a Carib- 
bean, or Bahamian, company or a Canadian corporation. 
Which is it? 


Senator Benidickson: In other words, the Holiday Inns 
in Ottawa might not belong tothat corporate name. 


The Chairman: Is the company that you call Canadian 
Commonwealth Holiday Inns a Bahamian or a Canadian 
incorporation, because the approach to the question 
would be different depending on what it is. 


Senator Benidickson: Take another hotel, Say, at 
Nassau, which reputedly some years ago was a Canadian- 
financed hotel. Then again, the lack of certainty in the 
matter is not helpful for you to answer. It could conceiv- 
ably be Canadian capital operating what then was a very 
prominent hotel, but it was general knowledge it was 
Canadian money. You need more information to answer a 
question of that kind, of course. 


Mr. Short: I think I could answer a hypothetical ques- 
tion though. If the hotel in Jamaica is run by a Jamaican 
company, then when the dividends come back to Canada, 
to the Canadian parent company, they would not be 
taxable in Canada, provided the Canadian company 
owned more than 25 per cent of the issued voting shares. 
But if the hotel in Jamaica were owned by the Canadian 
company which, in fact, dealt with the hotel as a branch 
operation in Jamaica, in those circumstances the Canadi- 
an company would be fully taxable in Canada on the 
income from carrying on business in Jamaica, with, of 
course, the full offset for any Jamaican tax imposed on 
those earnings. 


I suppose that is really one of the reasons why most 
operations abroad, at least those that turn a profit, are 
carried on abroad through foreign corporations rather 
than through a branch. 


The Chairman: Under section 28 of the Income Tax 
Act, if they have more than 25 per cent of the voting 
shares of that foreign incorporation they can bring the 
dividends in without affecting the Canadian tax. 


But there is an angle. If we are concerned about revo- 
lution or overthrow of governments there could be 
advantages in having a branch operation as against 
having a domestic company, because in branch opera- 
tions the country that is being overthrown might have 
assets somewhere else and one can go after them. This 
may be one of the reasons why in a lot of situations 
Canadian banks have maintained branch operations 
rather than local incorporations. If we had had local 
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incorporation rather than branch operations at the time 
of the overthrow in the Dominican Republic it might 
have been an entirely different story. 


Senator Aird: And in a similar fashion in Cuba. 
The Chairman: Yes, and in Cuba. 


Senator Aird: That was very much the same situation. 
I should like to ask a question of Mr. Short. I do not want 
to ask him particularly when the tax reforms will be 
concluded either in Canada or in Jamaica, but it seems to 
me that this is a fairly prevalent situation throughout the 
world. In nearly every country that I know of is going 
through tax reform of one kind or another. 


Senator Cook: Tax change. 


Senator Aird: I should like to ask Mr. Short whether 
we are now about to be faced with a series of limited 
agreements of this nature. Are these types of so-called 
limited agreements now being pursued, for example, with 
a number of Caribbean countries? 


Mr. Short: No, they are not. Once our tax reform is out 
and the dust has settled, we will have no cause not to 
conclude comprehensive agreements. 
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The Chairman: How will you know when the dust has 
settled? 


Senator Benidickson: Who is to guess who will win the 
next election? 


The Chairman: I liked Senator Cook’s interjection 
when Senator Aird was using the word “reform”. Every- 
body seems to concede that when we change the tax law 
it is tax reform, It is change, not reform. 


Senator Aird: The reason I used the word is because it 
is in the preamble. 


The Chairman: Yes, I noticed that. 


Senator Benidickson: They called it White Paper 
reform. On the news this morning it said in substance 
that it will not be carried out. 


The Chairman: Are there any other questions on this 
bill? Shall I report the bill without amendment? 


Hon. Senators: Agreed. 
The Chairman: Thank you, Mr. Short. 


The committee adjourned. 
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Order of Reference Zanibso0019 to soiuniM 


Order of Reference 


Extract from the Minutes of the Proceedings of the 
Senate, March 11, 1971: 


Pursuant to the Order of the Day, the Senate 
resumed the debate on the motion of the Honourable 
Senator Molgat, seconded by the Honourable Senator 
McNamara, for the second reading of the Bill C-185, 
intituled: “An Act to amend the Crop Insurance 
Act’. 


After debate, and— 
The question being put on the motion, it was— 
Resolved in the affirmative. 


The Bill was then read the second time. 


The Honourable Senator Smith moved, seconded 
by the Honourable Senator Fergusson, that the Bill 
be referred to the Standing Senate Committee on 
Banking, Trade and Commerce. 


The question being put on the motion, it was— jore f f 
Resolved in the affirmative. 
Robert Fortier, 
Clerk of the Senate. 


4433 
23502—14 


Minutes of Proceedings 


Wednesday, March 17, 1971 
(14) 


Pursuant to adjournment and notice the Standing 
Senate Committee on Banking, Trade and Commerce 
met this day at 9:30 a.m. to consider: 


Bill C-185, ‘““An Act to amend the Crop Insurance Act”. 


Present: The Honourable Senators Hayden (Chairman), 
Aird, Blois, Burchill, Carter, Desruisseaux, Everett, Hol- 
lett, Kinley, Macnaughton and Welch—(11). 


In attendance: E. R. Hopkins, Law Clerk and Par- 

liamentary Counsel. 

The following witnesses were introduced and heard: 
Honourable H. A. Olson, Minister of Agriculture; 
Mr. Larry C. Rayner, A/Director, Crop Insurance, 
Department of Agriculture. 


After discussion and upon motion it was Resolved to 
report the said Bill without amendment. 


At 10:25 am. the Committee adjourned to the call of 
the Chairman. 


ATTEST: 


Georges A. Coderre, 
Clerk of the Committee. 
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Report of the Committee 


Wednesday, March 17, 1971 


The Standing Senate Committee on Banking, Trade 
and Commerce to which was referred Bill C-185, 
intituled: ““An Act to amend the Crop Insurance Act’, has 
in obedience to the order of reference of March 11, 1971, 
examined the said Bill and now reports the same without 
amendment. 


Respectfully submitted. 


Salter A. Hayden, 
Chairman. 
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Ottawa, Wednesday, March 17, 1971 


The Standing Senate Committee on Banking, Trade 
and Commerce, to which was referred Bill C-185, to 
amend the Crop Insurance Act, met this day at 9.30 a.m. 
to give consideration to the bill. 


Senator Salter A. Hayden (Chairman) in the Chair. 


The Chairman: Honourable senators, we have before 
us Bill C-185 which deals with certain amendments to 
the Crop Insurance Act. The Minister of Agriculture, Mr. 
Olson, is here with Mr. Larry C. Rayner, who is the 
Assistant Director of Crop Insurance, Department of 
Agriculture. 


Mr. Minister, would you like to start off by telling us 
what this bill proposes? 


The Honourable H. A. Olson, Minister of Agriculture: 
Mr. Chairman, I appreciate the opportunity of being in 
your committee this morning to discuss the amendments 
which are proposed by Bill C-185 to the Crop Insurance 
Act. The purpose of these amendments is to provide for 
contributions to insurance programs which would cover 
losses from pre-planting expenses. This would include 
such things as the purchase and application of fertilizer, 
preparation of the land, purchase of plants, et cetera, 
which would be investments that the farmer would have 
to make whether or not he planted the crop. Of course, 
the farmer would have to meet certain requirements to 
carry this kind of insurance, such as holding a continuing 
and valid insurance contract, because the new coverage 
will cover a period outside the growing season itself. 

There have been requests from both Ontario and 
Manitoba that this kind of coverage should be available, 
because in some places, as much as 80 per cent of the 
cost of producing a crop is in fact paid out—or at least 
the obligation is made—by the farmer before he does in 
fact plant the crop. We have had cases where a farmer 
has had what we refer to as a continuing valid insurance 
contract. Even though he may have made as much as 90 
per cent of the cost of growing that crop, if he did not 
physically get it into the ground he would have no insur- 
ance against those pre-planting expenses. 


The Chairman: Is the scheme of this insurance policy 
the result of an agreement by a province with the 
growers? 


Hon. Mr. Olson: Yes. 


The Chairman: They know the Government re-insures 
part of the risk, but does it make grants or loans to the 
provinces? 


Hon. Mr. Olson: Yes, in the master agreement which 
we have between the federal Government and the pro- 
vincial Government, if the provincial Government does 
set up an insurance scheme with premiums that make it 
actuarially sound and meets the other conditions of our 
statutory requirements, then we pay 25 per cent of the 
premiums and 50 per cent of the administration costs. In 
addition to that we re-insure part of the risk in excess of 
their fund and that is the contribution that the federal 
Government makes to these contracts. We do not deal 
directly with the farmers. The agreements are made with 
the provinces and the provinces administer them. 


The Chairman: How many of the provinces have these 
insurance agreements or contracts? 


Hon, Mr. Olson: Perhaps Mr. Rayner could answer that 
question. I believe it is only eight. 


Mr. Larry C. Rayner, Assistant Director, Crop Insur- 
ance, Department of Agriculture: That is correct 


Senator Carter: Are the contracts similar or do they 
vary from one province to another? 


Hon. Mr. Olson: There are variations because the con- 
ditions of production of particular commodities vary 
from province to province. Obviously there is a different 
kind of insurance scheme, for instance, for tree fruits 
than for cereal grains. There are conditions set down in 
our statute that must be met by all of the provinces. 
There is one exception and that is the Province of 
Quebec where we have not been able to make statutory 
payments because their scheme thus far has not met the 
criteria. What we have done until now is make a pay- 
ment to them as if they had met the conditions on a pilot 
or experimental basis so they will get a crop insurance 
developed which will fit the criteria in our bill, and we 
expect that will happen next year. 


Senator Burchill: What percentage of the premium 
does the farmer pay? 


Hon. Mr. Olson: In most provinces it is 75 per cent, but 
I believe in Quebec they make a contribution to the 
premium as well. 


The Chairman: It is voluntary as far as the farmer is 
concerned? 


Hon. Mr. Olson: That is right. 


The Chairman: What would you say overall as to the 
percentage of those who would be eligible to apply for 
insurance and those who actually do? 
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Hon. Mr. Olson: This varies widely. I can give you 
some examples of particular provinces. Manitoba was the 
first province which made insurance available to all 
areas. In other words, it was available to 100 per cent of 
the geographical area that is producing crops. About 50 
per cent, or slightly less than 50 per cent, of the farmers 
in that area did in fact buy insurance. In Saskatchewan I 
would think that in the cereal grain sector it is substan- 
tially less. I am not quite sure of the percentage of the 
geographical area where it is available, but perhaps a 
little over 50 per cent. In Alberta, about 90 per cent of 
the province is covered. When we get into the other 
provinces where there is a variation, for instance, in the 
commodities that are grown, it is not quite as easy to 
determine because there are crop insurance schemes 
available for corn in Ontario and tree fruits in British 
Columbia. There are some other soft fruits, or small 
fruits as we refer to them, where they have not as yet 
evolved a scheme that is workable. 


The Chairman: Your contribution is available for 
whatever the scheme may be in relation to growing 
crops? 


Hon. Mr. Olson: That is right, and there are new crops 
being added almost every day. 


Senator Desruisseaux: That was the net expense to the 
government in the last year? 


Hon. Mr. Olson: I believe our total cost was about $8 
million. 


Senator Desruisseaux: That is the share that the Gov- 
ernment paid? 


Hon. Mr. Olson: That is the contribution that the fed- 
eral Government made. I am sorry, I wish to correct that 
statement. I am advised that last year it was about $53 
million in total. 


Senator Desruisseaux: Does it vary a great deal from 
year to year since it has been in operation? 


Hon. Mr. Olson: It does, although it is an expanding 
program so it is going up. 


The Chairman: I suppose the realm of contributions 
would be something like this: The provinces that admin- 
ister these carry 50 per cent of the administration costs? 


Hon. Mr. Olson: That is right. 


The Chairman: The fund has to carry itself with the 
contribution by the growers and by the federal authority. 


Hon. Mr. Olson: That is right. 


The Chairman: If there is any deficiency in the fund 
the federal authority fills in the gap? 


Hon. Mr. Olson: We make a loan to the province. In 
most provinces there is a fund building up. 


The Chairman: Would you say that when you make a 
loan to the province that means the province has a 
liability to repay at some time? 


Hon. Mr. Olson: Loans and reinsurance; if the pay-out 
exceeds the amount of the premiums plus the reserves 
that we have. 


Senator Welch: What is covered in regard to tree 
fruits? 


Hon. Mr. Olson: There are a number of risks which are 
covered. Under this program we do not have specific 
risks, such as hail insurance or tornado insurance. The 
insurance is based primarily on a calculation of what an 
average crop might be, and then insurance can be taken 
out up to 80 per cent of what that yield would be and 
whatever the loss from it is. It is called an all-risk 
insurance scheme. In other words, it is insurance based 
on something which would reduce the yield, whether it is 
drought or for some other reason. It is not specific risk 
insurance, nor is it what we call spot loss. For example, 
if a farmer should lose a small part of his field where he 
had 100 per cent loss, but did not have a reduction in 
yield below the percentage of insurance that he took over 
his entire farm, then we would not pay him, although the 
provinces have been putting a great deal of pressure on 
us to pay the spot losses. W do not have that in the 
scheme yet and I am not sure that we will. 


Senator Welch: Would there be a difference in the rate 
of tree fruits and grain crops? 


Hon. Mr. Olson: There would be a marked difference 
because the premiums are set up on the historical basis 
of what the risk is. 


Senator Desruisseaux: Are the farmers satisfied with 
the operation or have there been any complaints or 
suggestions as to how it could be improved? 


Hon. Mr. Olson: I do not think it would be fair to say, 
Mr. Chairman, that the farmers are entirely satisfied 
with the program. There have been representations made 
to increase the contributions to the premium, and there 
have also been suggestions that we reduce the calculation 
or change the factors in the premium, particularly in 
Ontario on certain crops, but the premiums we have 
established or agreed to are primarily based on a calcula- 
tion that would make it actuarially sound. 


Senator Blois: 
determined? 


How is the amount of coverage 


Hon. Mr. Olson: We review the historial yield in a 
particular area. Suppose we talk about a grain crop 
where the average yield is perhaps 30 bushels per acre. 
Once that is established then a farmer can buy up to 80 
per cent of that, which is the maximum. Some provinces 
are not offering 80 per cent on all crops and indeed a 
farmer does not have to buy 80, but can buy 60 per cent 
if he wishes. 


Senator Kinley: Is this bill applicable to the whole of 
Canada? 


The Chairman: Yes. 


Hon. Mr. Olson: There is one point which I think we 
ought to make, that this is strictly in terms of the insur- 
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ance which could be reduced to dollars. This is actually 
based on a production guarantee, and the price involved 
is for any commodity at the actual market price. When 
we talk about 60 per cent or 80 per cent, we are talking 
about that percentage of the average production. 


The Chairman: I take it the loss must occur while the 
crop is in the ground. 


Hon. Mr. Olson: That is right, except for these amend- 
ments which are dealing with the expenses or the grow- 
ing of that crop that indeed would have been made prior 
to planting. 


Senator Carter: Could you tell us what two provinces 
are not covered? 


Hon. Mr. Olson: Newfoundland and New Brunswick. 


Senator Desruisseaux: Mr. Chairman, I am just looking 
at subsection (1)(b), and wondering what “other agricul- 
tural hazards” is. Has it been defined anywhere in the 
act? 


Hon. Mr. Olson: Subsection (1)(b) provides: 


Loss arising when the seeding or planting of a crop 
is prevented by excess ground moisture, whether or 
other agricultural hazards. 


Senator Desruisseaux: What is that? 


Hon. Mr. Olson: We did not have a precise explanation 
of those “other hazards’, but it would be in so far as 
these amendments are concerned, such as hazards that 
would prevent you from planting that crop. In most 
cases, of course, it would be excess ground moisture—I 
am sure that is going to be the major hazard—climatic 
conditions that would prevent a farmer from getting on 
the land, and other agricultural hazards which may fall 
into that same category. 


The Chairman: I would think the expression “other 
agricultural hazards” is a matter of law and legal 
interpretation. 


Senator Aird: Accepting the fact that is the legal inter- 
pretation, what is the historical practice of the 
department? 


The Chairman: This is occurring in this bill which is 
before us. It does not presently occur in the act. 


Senator Aird: Has it been widely or narrowly 


interpreted? 
Hon. Mr. Olson: Other agricultural hazards? 
Senator Aird: Yes. 


Hon. Mr. Olson: I do not think there have been very 
many other hazards that would be applicable to these 
amendments other than excessive ground moisture, but 
we have a number of very severe cases in both Manitoba 
and Ontario. As I said, up to 90 per cent of the costs had 
already been incurred, but, because of excessive ground 
moisture or unfavourable climatic conditions they were 
unable to get seed in the ground. Of course, their con- 
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tinuing insurance contract which is also required under 
these amendments is not valid, because it says the crop 
has to be in the ground. 


Senator Carter: Would it cover pests, plague, et cetera? 


Hon. Mr. Olson: Yes. I think perhaps in the general 
crop insurance it would, but I cannot visualize in practi- 
cal terms any situation where pests would, in fact, pre- 
vent you from planting the crop. 


Senator Desruisseaux: There must be some kind of a 
definition about other agricultural cases. If there is none, 
will the claimant have the insurance? 


Hon. Mr. Olson: Yes, he would have insurance, but, of 
course, a contract is written between the farmer and the 
crop insurance authority within the provinces. I am 
sorry, but I do not have a copy of that with me. Indeed, 
they will be amended this year, but the contractual 
arrangements will be such that they will be capable of 
being settled in a court of law. 


Senator Carter: How widespread would the situation 
have to be? Would it apply to a single farmer, or would 
it just apply to a single province? Would it have to be 
province-wide, or narrowed down to a single farm? 


Hon. Mr. Olson: No, it does not, and indeed some 
arrangements are now being made in some areas within 
a province where it is reduced to an individual farmer. In 
Manitoba, for example, they are almost getting down to 
the point where they could write the premium on the 
basis of that individual farmer’s performance of the 
yields, and so on. 


Senator Desruisseaux: Does it cover the lower value 
of grains? 


Mr. Rayner: Yes, there is a quality insurance included 
in the guarantee for some plans in some provinces, but it 
costs extra money. 


Senator Everett: I was wondering how average costs 
are determined under the amendment. I am referring to 
subparagraph (ii) of paragraph (b) of subsection (1) 
which says: 

eighty per cent of the average cost of such of the 
following operations as have been carried out— 


Hon, Mr. Olson: I do not think it would be too difficult 
in any area to arrive at the average cost of summer-fal- 
lowing. The reason we want that in there is because we 
would not like to be in a dispute where a farmer claimed, 
or had the right to claim, what he says are individual 
costs if indeed they were excessive and above average. It 
would not be difficult to arrive at the average cost of 
summer-fallowing or cultivating land. We get down to 
(C) which is “fertilizing the land’. We can obtain figures 
from almost any area as to the average amount of fertil- 
izer which is put on that field for whatever crop the 
farmer intended to grow. We would use that figure rather 
than a claim which he may make that is in excess of the 
average. When we get to purchasing plants and that sort 
of thing I suppose we would make inquiries into the area 
to find out how much the average cost of plants or seed 
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would be. It would require us to make a survey in the 
area. We have field men, as have the Crop Insurance 
authorities within the provinces. They are quite knowl- 
edgeable on what the average should be. 


The Chairman: I take it the work of checking on costs 
or where claims are made is done first by the staff of the 
Crop Insurance administration. 


Hon. Mr. Olson: That is correct. 


The Chairman: Do your staff go out and verify and 
check these figures or do you accept them? 


Hon. Mr. Olson: Yes, we accept them. What we are 
asking here, of course, is statutory authority for us to 
make a contribution to the provincial crop insurance 
scheme based on these factors, and not on the present 
statutory conditions which we have. 


Senator Everett: When you are dealing with a crop 
loss, is it not a percentage of a fixed figure? 


Hon. Mr. Olson: Yes. 


Senator Everett: So that it is determinable when you 
take on the insurance policy? 


Hon. Mr. Olson: Yes. I should say that there are some 
averages of crop yields for any particular commodity in 
an area. 


Senator Everett: Would you agree on that when you 
take the insurance out? 


Hon. Mr. Olson: We agree on more than that. The 
farmer makes an application of how much of that pro- 
duction he wants insured, and the maximum is 80 per 
cent of that average. 


Senator Evereti: He also agrees on the yield and the 
price at the time he takes out the insurance. 


Hon. Mr. Olson: We do not guarantee the price, but we 
do guarantee the production. For example, if he buys an 
insurance policy which is up to the maximum of 80 per 
cent of the yield, that is then based on whatever the 
market price is. 


Senator Evereit: At the time of the loss. 
Hon. Mr. Olson: Yes. 


senator Everett: That is a determinable amount that 
cannot be argued—the quantum is exact. 


The Chairman: It depends on what you mean by 
“determinable’’. 


Senator Everett: Is it determinable at the time of the 
loss—that is, a market price? The yield is agreed upon 
when the insurance contract is entered into—the percent- 
age is agreed upon—so it would be very difficult for the 
farmer to argue the quantum of the loss. It seems to me 
that this term “average cost” leaves the matter wide 
open for losses. It is average cost of what, and over 
what area? He might suggest that it is the average 
cost of his immediate neighbourhood, or it could be aver- 


age cost of the province. I am just wondering if there is 
not a way to define the term ‘average cost” more 
precisely. 


Hon. Mr. Olson: I will ask Mr. Rayner to comment on 
the details of this administration, in addition to what I 
said a minute ago about using these words “average cost” 
in the area, because we would like to avoid situations 
where claims that were in excess of the average would 
be valid. 


Mr. Rayner: This particular amendment may not apply 
very extensively in Canada. We think there will be only 
certain areas where the farmers will be interested in this 
coverage protection prior to the date of seeding. The 
purpose of putting the words “average cost” in this per- 
missive legislation is to be as a guide to the provinces. The 
provinces have come to us with this proposal and our 
purpose is that they provide coverage to a farmer who is 
unable to seed his land. That does not guarantee to the 
farmer more than what he has put into his crop. It is not 
our intention to pay him an indemnity of what he would 
have obtained if he had grown that crop. We have crop 
insurance which is a production guarantee to protect the 
farmer after he has seeded the crop. We are trying to 
give him some protection prior to the seeding. 


There have been representations to sell insurance to a 
farmer for, say, $30 per acre to help him out on the 
income he would not have received. We say that this is 
not the purpose, but that the purpose is to protect him on 
the investment. In actual practice I think the provincial 
plans will have proposals which arrive at a conservative 
or reasonable estimate of the average cost of growing 
several crops in Essex and Kent, for example. When you 
consider the cultivation and early application of fertiliz- 
er—perhaps tile draining—it does not take very long to 
see that the farmer has probably got $10 or $20 per acre 
invested even before he puts the seed in the ground. 


Senator Evereii: I understand that. If I understand you 
correctly, you are saying that the average cost will be 
determined by provincial regulation? 


Hon. Mr. Molson: Yes. 


Senator Everett: Why do we not put into the act that 
the average cost is determined by provincial regulations? 
What is really happening here is that the farmer is 
entering into an insurance contract. He has a right under 
the insurance contract to be paid for his pre-planting 
costs if he suffers a loss due to such hazards as excessive 
moisture. It seems to me that the method of determining 
the quantum of the loss is too broad for what is essen- 
tially an insurance contract. If you are leaving that defi- 
nition up to the provincial government involved, I think 
it should be average costs as determined by provincial 
regulations, or, alternatively, average costs with an arbi- 
tration feature, or there should be someone who can at 
least decide what the average cost is. 


Hon. Mr. Olson: May I make a suggestion that might 
be helpful? The statutory authority we seek in this bill, 
or indeed in the total crop insurance statute, is for enter- 
ing into agreements with the provinces. We do not have, 
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as a federal government, contracts with the farmers at 
all. 


Senator Everett: I do not think that changes my point, 
because eventually someone has to define it. 


The Chairman: By reason of what is in this bill the 
federal Government will have to stipulate the terms of 
coverage in relation to what the federal authority has 
said must be in the protection. That is, all the farmer can 
be assured of is not necessarily his costs. It is his cost if 
it does not exceed the average cost of doing that kind of 
work. I think it might be a mistake to try to define it too 
narrowly at this time. The farmer applies for this insur- 
ance, and for this excess he is paying 75 per cent of the 
premium. He is the one who will be looking very careful- 
ly at the coverage which he is given. 


Senator Everett: That is precisely my point. If the loss 
is paid on the basis of the definition of the words “aver- 
age cost” it seems to me that you are going to entertain a 
number of arguments as to what the average cost is. 


The Chairman: Of course, you will do that in any case 
where you have a contract. 


Senator Everett: Not if the terms of the loss are 


defined. 


The Chairman: I do not think anybody can write a 
contract which consists of nothing but prohibitions. 


Senaior Everett: It is a matter of degree. Under the 
crop loss itself, the quantum is determinable by the 
market price and the yield and percentage agreed upon. 


The Chairman: You are moving ahead to the stage of 
the loss. What I am saying is that the initial step is that 
the farmer applies for the insurance coverage, and also 
for this extension. If he does not like the definition he 
will not pay his 75 per cent and take the insurance. 


Senator Everett: I would have to disagree. He might 
very well, if he is in an area which is subject to a lot of 
heavy moisture early in the springtime. What I am con- 
cerned about is the fact that, having suffered a loss and 
having entered into a negotiation for the settlement of 
the loss, he might disagree quite violently with the defi- 
nition of average cost. It is just too loose a definition in 
my judgment. 


Hon. Mr. Olson: I think I should repeat partly what I 
said, that the contractual arrangements are, in fact, put 
in the provincial regulations because the provinces, of 
course, administer them. What we are seeking here is a 
kind of master agreement of statutory authority which 
we can enter into with the province. The details of the 
regulations and the administration of individual provin- 
cial crop insurance schemes, of course, are spelled out in 
their regulations. Although I am not absolutely certain 
about this, all of the other terms and conditions under 
which the insurance is purchased and the obligations by 
the crop insurance authority to the farmer is in the 
provincial regulations. What we have to be concerned 
about is that our overall agreement with the provinces 
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does provide them with authority to make regulations, 
taking into account these factors which are not in our 
statutory authority at the present time. 


Senator Carter: Would it help if you had the average 
cost related to the size of the farm? The average cost on 
a small farm would certainly be higher than on a very 
large mechanized farm. 


Hon. Mr. Olson: Mr. Chairman, summer fallowing and 
the cost of cultivating land and putting fertilizer on it 
would be based on an acreage determination. I realize 
there could be some difference in costs, related to scale, 
but here again it is reduced to an acreage cost. 


The Chairman: I suppose the question is whose cost is 
being insured. 


Hon. Mr. Olson: In this context it is the average cost 
that the farmer would have incurred for those items 
which are listed under (A), (B), (C), (D) and (E). 


The Chairman: Let us take, for instance, the summer 
fallowing of the land which he might have done the 
previous summer or fall. 


Hon. Mr. Olson: That is right. 


The Chairman: When he cannot get his seed in, that is 
regarded as a loss. 


Hon, Mr. Olson: It would be calculated into the cost of 
his pre-planting expenses. 


The Chairman: The cost ultimately gets down to the 
cost of the particular person who has suffered the loss. If 
he has 100 acres of land and he summer fallows 50 acres 
of it, is it likely that his costs for part of that 50 acres 
will vary? 


Hon. Mr. Olson: I suppose it could. It would depend 
upon weed conditions and the number of times he would 
have to cultivate. Here again it seems that we would be 
avoiding a great deal of difficulty like putting in average 
costs rather than attempting to determine the precise cost 
of that individual farmer. It would also depend upon how 
many times he may have summer-fallowed it or cultivat- 
ed it—five times, or in another case three times. I suggest 
that we would be completely at the mercy of claims if we 
did not use the average cost. 


Senator Everett: That is why I would be satisfied if 
you put in average cost as determined by provincial 
regulations. That would then be a directive to the provin- 
cial authority as to who defines a loss and what the 
quantum of the loss is, and that they must have a regula- 
tion determining or defining average costs. 


The Chairman: I think there has to be a provision in 
the contract indicating what the coverage is, and what 
you get if you take out that insurance. The federal 
authorities simply say that if you want us to be a party 
to this extra, in the way of pre-planting losses, then you 
must have a provision of this kind. We are not tying 
them down as to how they read the definition. 


Senator Everett: Nor am I. 
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Hon. Mr. Olson: I am sure, senator, that in the totality 
of the province’s administrative regulations, that, along 
with one hundred other things, will be included. 


Senator Desruisseaux: How long would it take to have 
the claim processed and the insurance paid? 


Hon. Mr. Olson: That is a very difficult question to 
answer for all of the various crops which are involved, 
because there are cases where damage is done for some 
reason where the totality of the loss cannot be deter- 
mined until harvest time. An example of one case was a 
widespread hailstorm which went through an area and 
wiped out the farmer’s entire crop. In this case it is 
possible to make an assessment of the loss even before 
harvest time. I am not sure that I can give you any 
precise details as to when the payments are made. 


Senator Desruisseaux: Based on the experience of the 
department, surely you have claims which you have set- 
tled. How long would they take, on the average? 


The Chairman: The average time between the filing of 
the claim and the payment? 


Senator Desruisseaux: Yes. 


Hon. Mr. Olson: I am advised that in some cases it only 
takes a very few days if the assessment of the total loss 
can be determined quickly. 


Senator Desruisseaux: I was trying to find out the 
actual experience of that department. 


Hon. Mr. Olson: I think it is fair to say, Mr. Chairman, 
that on crops such as cereals, which have reached a stage 
of maturity, there is no chance of recovery and it is 
relatively easy to make an assessment of the damage. In 
this case the payment is made within a few days, but as I 
said, with some other crops it takes a little longer. 


Senator Desruisseaux: Is it a matter of a year? 
Hon. Mr. Olson: No. 

Senator Desruisseaux: What is an average? 
Fion. Mr. Olson: It is much less than a year. 


Senator Everett: Would the minister tell me whether 
this loss was one that might have been paid in the past 
under PFAA? 


Hon. Mr. Olson: I do not think so. There is a bit of 
difficulty in answering that question, because under 
PFAA if all the other conditions are met, such as wide- 
spread crop disaSter over a block of twelve sections, and 
so on, the payment is made to the farmer on his cultivat- 
ed land, which includes summer-fallow. Where unseeded 
acreage insurance is going to be applicable, for the most 
part, PFAA is not available anyway. I could hardly visu- 
alize a situation, although there may be one or two, 
where this problem would arise with respect to cereals. 
That is mostly what unseeded acreage insurance is 
designed to cover, such as tomato crops, where the 
farmer has already purchased the plants and has done so 
much work on it. I do not think generally that it would 
be applicable to the same kind of coverage as PFAA. 
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The Chairman: Section 9(1) of the existing act 
provides: 

The cultivated land of a farmer in any area to 
which an insurance scheme extends is not eligible 
for assistance under the Prairie Farm Assistance Act 
if an insured crop is grown by the farmer on any 


part thereof. 


Hon. Mr. Olson: That is another part in which anyone 
who has a valid crop insurance contract cannot receive 
the benefit and he is also relieved of paying the levy. 


Senator Everett: I assume it is the wish of the Govern- 
ment that the Crop Insurance will replace PFAA. 


Hon. Mr. Olson: As rapidly as it can be done. We have 
indicated in the last few days that when the Grains 
Stabilization Act program comes in we May move even 
more rapidly than just relieving the PFAA levy from 
those who have bought crop insurance. We may extend it 
even beyond that once the stabilization program is in 
place. 


Senator Everett: Extend it? 


Hon. Mr. Olson: Extend the withdrawal or the relief of 
the farmers paying PFAA. 


Senator Everett: Which would mean that they would 
not be eligible for PFAA. 


Hon. Mr. Olson: That is right. 


Senator Evereit: You could have a situation in which a 
farmer might not have either crop insurance or PFAA. 


Hon. Mr. Olson: Eventually we will reach that stage, 
but my concern in this regard is that before we withdraw 
PFAA I think that crop insurance ought to be available 
to the farmer. Whether he buys it or not is his own 
choice, but I am a little reluctant if he does not have an 
option open to him. There are areas in Saskatchewan and 
Alberta where crop insurance is not available in the 
same areas where PFAA is available now. 


Senator Everett: You mention the stabilization policy 
affecting your judgment in this matter.. How does it do 
that? 


Hon. Mr. Olson: There are two reasons. One is that I 
think if we have a farm receipt stabilization program in 
place, such as outlined in the proposals, which my col- 
league, Mr. Lang and I have put before the farmers, that 
this would go a long ways towards stabilizing the income 
in that area. On the other side of the coin, where there is 
going to be a 2 per cent levy for that program on the 
farmer, we think that most farmers would probably sup- 
port a withdrawal of the one per cent for PFAA so it 
would not be three per cent of the gross receipts. 


Senator Welch: Is this insurance sold through insur- 
ance brokers or the provincial Government? 


Hon, Mr. Olson: The provincial Government agencies. 
Senator Welch: They issue the policies? 
Hon. Mr. Olson: Yes. 
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Senator Welch: Who sets the rates? 


Hon. Mr. Olson: The rates are set by the provincial 
authority, but there is a condition to our participation 
that those rates be actuarially sound. 


Senator Desruisseaux: Is there much variation between 
the rates between the different provinces? 


Hon. Mr. Olson: Yes, I think there is. I do not think 
there is a great deal of variation between provinces who 
have essentially the same crop insurance and the same 
climatic conditions. There are some variations between 
crops and the totality of the risks in various areas. 


Senator Welch: Last year one orchard lost 7,000 trees 
because of destruction by mice. Would that be covered by 
insurance? This, of course, would interfere with his crop 
and kill his trees, and therefore he would not be able to 
grow a crop. 


Mr. Rayner: There is no protection in British Columbia 
at the moment, and that is by choice of the provincial 
Government. They have said that wild life should be 
considered controllable, including starlings, and they also 
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felt this should be something considered within the con- 
trol of the orchard operator and should not be insured. 
There are some cases in which wild life damage is 
included. We have not taken the position one way or the 
other, particularly if there is doubt about the control and 
the premium rates are sufficient to pay for that kind of 
indemnity. That is the kind of program the farmers 
desire. 


Hon. Mr. Olson: Mr. Chairman, these amendments, in 
my view, are not going to be widely used in the grain 
growing areas. They will be more widely used in vegeta- 
ble growing areas where these pre-planting costs are 
substantially greater. They will be used particularly in 
Ontario and certain parts of Manitoba where they are 
growing these types of crops. There has not been any 
great demand in respect of cereal grains in the Prairie 
provinces. 


The Chairman: Shall I report the bill without amend- 
ment? 


Hon Senators: Agreed. 


The Committee adjourned. 


Published under authority of the Senate by the Queen’s Printer for Canada 


Available from Information Canada, Ottawa, Canada. 


a ackieanes 


Bisfts Be 


aa 


Mietiey ik jn ey fina 
sant oug 


pn sdiden ra fi . 
eons) sult rinioe? tile saniantedss od 


Wy, - ¥ Streets 
Wawhimes, «9 bara raroikese aokt 
ya SoS | , a 


bombo lh ai lis ant 105 
aed are iv the reliet 
ans 19 seta These ads, vd steed ett to mabe 1b tc 


SAbEAGD ivaldO abel 2 role hil met sidalava een Gat Chey Wool 
' 


: een T which a 
. 6 lmePiwiage or FTAA. 


' ool) pobash Uint etage, 


oo cord ee wilher 
\ 7 : ~ gil wm he weathethis 
: vw © or om tb hie Yorn 
i ° es Oten TA neve AA 
- PeAetrhrwon gna 
oh @eeiigtte Lo, the 
4° os ore 


» “Siiigtanm polley 
wt Vow atoet i) ap 


hon Ove WW T 
' * Stu letum PASerain Ta 
Wecais whith my ik 
vagere ‘ive fargere, (es 
ie Greening (ht ioe 
ce so Ue 4a, ehern ert & 
) bel param op ihe 
o ; : wel») pr vtahiy oie 
omy! ie PAA inh 
; ch gree receipts. 


- ™etee gilt circegh apie 
o° @ (ionerraneent) 


““G“uaee te en mnent agpouios 


: as 1. sae yee 


2 
OT 


THIRD SESSION—TWENTY-EIGHTH PARLIAMENT 


1970-71 


THE SENATE OF CANADA 


PROCEEDINGS 
OF THE 


STANDING SENATE COMMITTEE ON 


BANKING, TRADE AND COMMERCE 


The Honourable JOHN J. CONNOLLY, Acting are 


ae 
No. 15 
Crees 29 1971 


Nw a oe or 


WEDNESDAY, MARCH 24, 1971 Loy cy 


Complete Proceedings on Bill C-225 
intituled: 


“An Act to amend the Income Tax Act and to amend An Act 
to amend that Act.” 


REPORT OF THE COMMITTEE 


(Witnesses—See Minutes of Proceedings) 


23585—1 


THE STANDING SENATE COMMITTEE ON 
BANKING, TRADE AND COMMERCE 


The Honourable Salter A. Hayden, Chairman 


The Honourable Senators: 


Aird 
Aseltine 
Beaubien 
Benidickson 
Blois 
Burchill 
Carter 
Choquette 


Connolly (Ottawa West) 


Cook 

Croll 
Desruisseaux 
Everett 
Gélinas 
Giguere 


Grosart 
Haig 
Hayden 
Hays 

Hollett 
Isnor 

Kinley 

Lang 
Macnaughton 
Molson 
Walker 
Welch 
White 
Willis— (29) 


Ex officio members: Flynn and Martin 


(Quorum 7) 


Order of Reference 


Pursuant to the Order of the Day, the Senate resumed 
the debate on the motion of the Honourable Senator 
Hayden, seconded by the Honourable Senator Smith, for 
the second reading of the C-225, intituled: “An Act 
to amend the Income Tax Act and to amend an Act to 
amend that Act’. 


After debate, and— 

The question being put on the motion, it was— 
Resolved in the affirmative. 

The Bill was then read the second time. 


The Honourable Senator McDonald moved, seconded 
by the Honourable Senator Denis, P.C., that the Bill be 
referred to the Standing Senate Committee on Banking, 
Trade and Commerce. 


The question being put on the motion, it was— 
Resolved in the affirmative. 


Robert Fortier, 
Clerk of the Senate. 
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Minutes of Proceedings 


Wednesday, March 24th, 1971. 
(15) 


Pursuant to adjournment and notice, the Standing 
Senate Committee on Banking, Trade and Commerce met 
this day at 9.30 a.m. to consider: 

Bill C-225, ““An Act to amend the Income Tax Act and 
to amend An Act to amend that Act’. 


Present The Honourable Senators Beaubien, Burchill, 
Carter, Connolly (Ottawa-West), Cook, Gélinas, Hays, 
Hollett and Kinley. (9). 


In attendance: Mr. E. R. Hopkins, Law Clerk and Par- 
liamentary Counsel. 


On motion of the Honourable Senator Cook the Honour- 
able Senator Connolly (Ottawa-West) was elected Acting 
Chairman. 


On motion of the Honourable Senator Beaubien, it was 
resolved: That 800 copies of these proceedings be printed 
in English and 300 copies in French. 


The following witnesses were heard: 
Mr. F. R. Irwin, Director, 
Personal, Commodity and Estates Tax Division, 
Department of Finance. 
Mr. A. E. Thompson, Director, 
Corporation and Business Income Division, 
Department of Finance. 


After discussion and on a motion of the Honourable 
Senator Hayes, it was resolved to report the Bill without 
amendment. 


At 10.45 am. the Committe adjourned. 
ATTEST: 


Georges A. Coderre, 
Clerk of the Committee. 
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Report of the Committee 


Wednesday, March 24, 1971. 


The Standing Senate Committee on Banking, Trade 
and Commerce to which was referred Bill C-225, 
intituled: “An Act to amend the Income Tax Act and to 
amend An Act to amend that Act”, has in obedience to 
the order of reference of March 23, 1971, examined the 
said Bill and now reports the same without amendment. 


Respectfully submitted. 


John J. Connolly, 
Acting Chairman. 
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The Standing Senate Committee on Banking, Trade 


and Commerce 


Evidence 


Ottawa, Wednesday, March 24, 1971 


The Standing Senate Committee on Banking, Trade 
and Commerce, to which was referred Bill C-225, to 
amend the Income Tax Act and to amend An Act to 
amend that Act, met this day at 9.30 a.m., to give consid- 
eration to the bill. 


Senator John J. Connolly (Acting Chairman) in the 
Chair. 


The Acting Chairman: Honourable senators, we have 
before us this morning Bill C-225, to amend the Income 
Tax Act, and we have as witnesses Mr. F. R. Irwin, 
Director, Personal, Commodity and Estates Tax Division, 
Department of Finance, and Mr. A. E. Thompson, Direc- 
tor, Corporations and Business Income Division, Depart- 
ment of Finance. 


Mr. Irwin, perhaps you have read the discussion in the 
Senate on March 16 when Senator Hayden explained the 
bill, but I am sure you did not have an opportunity of 
reading the very impressive address made last evening 
by Senator Beaubien which was supported by a great 
many other senators. Senator Beaubien happens to be 
here now and will have an opportunity of asking ques- 
tions relating to the matters which he has discussed. 
Perhaps you would like to give us a general outline of 
the bill first of all and then the questions can follow. 


Mr. F. R. Irwin, Director, Personal, Commodity and 
Estates Tax Division, Department of Finance: Mr. Chair- 
man, there is very little I need to say by way of explana- 
tion of the bill. Mr. Thompson and I are here at your 
invitation to answer any questions you may have and to 
help in any way we can as you consider the bill. As you 
have said, Mr. Chairman, we have read the report of the 
debate in the Senate a few days ago when quite a full 
explanation of the bill was given. As was pointed out 
then the bill has only two clauses, the first of which 
amends the Income Tax Act by making a change with 
respect to the definition of capital cost, and the second 
clause extends the surtax. The fact that the second clause 
extends the surtax accounts for the rather unusual title 
of the bill because clause 2 would amend a section of an 
Act to amend the Income Tax Act. You will recall that 
the Act which amended the Income Tax Act in 1967/68 to 
impose the surtax also had a coming into force provision 
which said it would apply for certain years and this bill 
merely amends that provision which deals with the dura- 
tion of the tax. This is why we have a some what unusual 
title for this bill. 


Senator Burchill: How long was the period for which it 
was orginally imposed? 


Mr. Irwin: It was imposed for the taxation years 1968 
and 1969. 


Senator Cook: This is another stage in the reform of 
the Income Tax Act. 


The Acting Chairman: This was the imposition of an 
additional tax for revenue purposes, I presume. 


Senator Beaubien: How much will the 3 per cent 
surtax on the personal income tax produce, and how 
much will the 3 per cent surtax on corporation tax 
produce, in your estimation in one year? 


Mr. Irwin: There is a slight problem when you mention 
the period of one year. The budget speech referred to a 
yield of $245 million in 12 months, and of that we 
estimated that $178 million would be from the tax on 
individuals and $67 million from the tax on corporations. 


Senator Kinley: Mr. Chairman, I note the expression 
“manufacturing and processing business” is used. The 
Order in Council classifies “manufacturing” as being 1 
per cent below what used to be 64 per cent. Does this 
“processing” get us out of the _ classification of 
“manufacturing”? 


The Acting Chairman: I think what Senator Kinley is 
asking is whether there is a definition of the two words 
“manufacturing” and “processing”’. 


Mr. A. E, Thompson, Director, Corporations and Busi- 
ness Income Division, Department of Finance: Mr. Chair- 
man, as is indicated here in the bill, the definition of 
“manufacturing and processing” will be contained in the 
regulations. 


Senator Kinley: I think it is in the regulations now. 


Mr. Thompson: There will be new regulations once 
this bill is passed for the purposes of carrying out this 
particular measure. Mr. Mahoney indicated in the Com- 
mons that the definition would be much the same as set 
out in class 19 of the regulations at the present time. 


Senator Kinley: Let us take ship repairs as an exam- 
ple. So much of the material used in ship repairs must be 
manufactured in a factory, and it is so classified. But I 
think our firm does more manufacturing than anybody 
on the shore, but they will not allow ship repairs in and 
we cannot get credit for this in this and other legislation 
for depreciation because it is manufacturing, and I think 
this is unfair. 


The Acting Chairman: Along the line mentioned by 
Senator Kinley, I was looking last night at class 19 in the 
income tax regulations. It seems to me that there is no 
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definition there of manufacturing or processing, although 
there should be one by implication. It refers to a business 
in which the aggregate of its net sales, as determined 
under paragraphs (f) and (d) of subsection 2 of 71A of 
the act, are of goods processed or manufactured in 
Canada by the business. Section 4 refers to an amount 
equal to that part of its gross revenue that is rent from 
goods processed or manufactured in Canada in the course 
of its business. 


There is another reference to magazines and newspa- 
pers. There is the exclusion of gas and oil as well as 
logging, mining, construction or a combination of two or 
more of the classes set out in paragraphs 6 to 9 inclusive. 
There is no specific definition. 


Mr. Thompson; That is right. A lot of the definition 
depends on the general meaning of the term “processed 
or manufactured”. 


Senator Kinley: In the Maritimes our markets are too 
small. We are in ship repairs, electrical contracting and 
other fields. Last year ship repairs amounted to 64 per 
cent. We could not go into manufacturing. The percent- 
age is 117 per cent in the legislation, but if you do 
research you get 110 per cent. If you invent a winch you 
can get 110 per cent on that. 


Mr. Thompson: Perhaps the honourable senator is 
thinking of the 150 per cent deduction which used to 
apply. 


Senator Kinley: Yes. 


The Acting Chairman: One hundred and fifty per cent 
deduction on research? 


Mr. Thompson: Yes. There are dividing lines for deter- 
mining the taxpayer’s business activity, and in class 19 
two-thirds of one’s revenue is supposed to be from proc- 
essing or manufacturing. 


Senator Kinley: If I do a lot of ship repairs I do not 
qualify. I think I see why they did it on ship repairs. 
They had a subsidy to build a ship, but they do not get 
that subsidy now. 


Mr. Thompson: I do not know whether that is the 
intention, but it sounds as if the two-thirds rule applied. 


Senator Kinley: Iron ships get a percentage but not 
wooden ships. 


The Acting Chairman: Logging, for example, is one of 
the businesses excluded from the _ definition of 
manufacturing. 


Mr. Thompson: In class 19. 


The Acting Chairman: Yes. Suppose a logging opera- 
tion decided to process its material and ground the wood 
up into some kind of board or plywood, would that be 
considered a manufacturing process for the purpose of 
class 19? 


Mr. Thompson: I do not think they would qualify 
unless the processing of the wood into plywood was its 
principal business. If its principal business was logging 


and it did a bit of processing on the side it would be’ 
excluded the way class 19 is written. 


The Acting Chairman: In the case of mining there is a 
good deal of talk about selling our natural resources and 
having the processing done abroad, with the result that 
processing is done abroad. Suppose a company engaged 
in mining decides to process materials beyond the raw 
ore stage, the shipping ore stage, perhaps to enrich the 
product that is shipped—and I take it that would require 
very special equipment—would that be regarded as a 
manufacturing process within class 19? 


Mr. Thompson: Not within class 19 if the principal 
business is mining. That raises a broad question of 
whether a measure like this applies to a special resource 
area like mining. As you know, the processing of our 
mining resources has recently been the concern of gov- 
ernments. Last summer it was reflected in the proposals 
that the Minister of Finance made to the provinces con- 
cerning tax reform proposals as a whole, and the way 
they affected the mining industry. The proposed changes 
would encourage processing of minerals in Canada. 


For the purpose here of the 115 per cent allowance, the 
Government’s intention, as indicated by Mr. Mahoney in 
the House of Commons, was that it would apply to 
classes 3, 6 and 8. Classes 3 and 6 are the usual building 
classes and 8 is the class for machinery and equipment. 
Nearly all buildings and machinery and equipment used 
in mining fall into class 10 and would not generally 
qualify under this 115 per cent allowance. 


Senator Carter: May I ask a supplementary question 
about logging? What would be the position of a wood lot 
owner who has a small saw mill and who saw logs into 
lumber and sells them? Would he have to saw through 
two-thirds of his stock to come under this class? 


Mr. Thompson: That would be one of the difficult 
borderline situations. The way that class 19 is drawn up, 
two-thirds of his revenue should be... 


Senator Carter: It is based on revenue and not on the 
amount of wood cut? 


Mr. Thompson: It is based on revenue from goods sold. 
He may well qualify if he were sawing up his own logs 
and that provided his main revenue. It is based on two- 
thirds of his revenue from goods processed by him. 


The Acting Chairman: You are talking about section 
71A(2) I take it? 


Mr. Thompson: It is similar, but I think it is best to 
keep to class 19. 


The Chairman: Neither in class 19 or in section 71A(2) 
do I see a figure of 66 per cent. 


Mr. Thompson: It is in class 19, at the top of the 
right-hand page. It refers to not less than two-thirds of 
the revenue. 


The Chairman: Yes, I see that. 
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Mr. Thompson: This measure applies where the 
emphasis is on processing and manufacturing. 


The Acting Chairman: That certainly looks after one of 
the questions Senator Hayden raised in his speech in the 
Senate on March 16. 


Senator Hayden also referred to section 11 (1) (a) 
which provides that capital cost allowances shall be 
established by regulation, although the language that is 
‘used is that it is a write-off of the capital cost. Senator 
Hayden thought there should be some relationship or 
tie-in between the clause in the bill and section 11 (1) (a). 
He went on to say that there should be some expansion 
to indicate that the base might be either capital cost or 
the deemed capital cost under certain provisions of the 
bill. 


Senator Kinley: What is capital cost, Mr. Chairman? 


The Acting Chairman: Perhaps Mr. Thompson can 
answer that at this time. 


Senator Kinley: Does it refer to transportation? Is it 
the invoice of the cost of materials or the cost of trans- 
portation in handling the goods and other costs on the 
goods? 


Mr. Thompson: Senator Kinley, as in the case of some 
of the other very important things in the act such as 
income, capital cost is not defined. It mainly rests on the 
general meaning of the term. If you had to transport 
equipment or building materials to a particular site in 
order to make the machinery or the equipment, that 
would be part of the capital cost under normal commer- 
cial usage. 


Senator Kinley: But would you have to put it in as 100 
per cent Or tho per cent: 


Mr. Thompson: Ordinarily it would be the actual cost. 
That is the ordinary meaning. For this particular mea- 
sure the new provision in Bill C-225 says that capital cost 
would be taken as 115 per cent of what it would other- 
wise be. In other words, it would be 115 per cent of the 
actual cost. 


Senator Kinley: Then that is a relief; it is not a cost. If 
it costs you $100, then you put in at $100 on your 
statement instead of $115. 


Mr. Thompson: Well, it would still only cost you $100, 
but for tax purposes you can claim it as if it had cost you 
$115, It is suposed to give the taxapayer a break. 


To answer the question that Senator Hayden had 
raised, it is really a matter of drafting technique. Senator 
Hayden wondered whether it would make it clearer if 
section 11 (1)(a) in the act specifically said the taxpayer 
could claim such an amount in respect of deemed capital 
cost—to flag the fact that the amount you could claim 
was based on something other than actual capital cost. 


The Acting Chairman: Exactly. 


Mr. Thompson: Now, that is really a question for the 
draftsmen in the Department of Justice, but, if you take 
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a look at section 11 (1)(a) of the Income Tax Act, which 
is the starting point for all capital cost allowances, it 
starts off by saying: 


(a) such part of the capital cost to the taxpayer of 
property— 
That sounds as if it were based on the actual capital 
cost, but then it goes on to say: 


—or such amount in respect of the capital cost to the 
taxpayer of property 


The Acting Chairman: You think that would include 
deemed capital cost. 


Mr. Thompson: Our legal advice is that this indicates it 
does not have to be based on the actual capital cost. That 
is the approach the Department of Justice took in draft- 
ing this legislation. 


The Acting Chairman: If that interpretation is given, 
would that be satisfactory, honourable senators? 


Hon. Senators: Agreed. 


Senator Hays: Mr. Chairman, are there any exemptions 
to the 3 per cent surtax? 


The Acting Chairman: I believe that comes under 
clause 2 of the bill, senator. Would you mind if we dealt 
with that just a little later? 


Senator Hays: Not at all. 


The Acting Chairman: In the course of his discussion 
in the Senate, Senator Hayden, by way of illustration, 
used the case of a company that was going to make an 
investment’ that would cost $100,000. He said the result 
of that investment for the purpose as set out in clause 1 
of the bill would then be that the company could claim a 
capital cost allowance of $115,000. If the interest he has 
to pay on $100,000 is 9 per cent, that is $9,000. In the case 
of machinery, rather than buildings, he will get a capital 
cost allowance of 20 per cent of $115,000 instead of the 
actual $100,000. In other words, he would get the normal 
$20,000 under the act as it stands now and then he 
would get an additional 20 per cent of the extra $15,000 
in the first year, which is $3,000. The effect of the new 
provision for practical purposes is to give him his money 
at a reduced rate. If it cost him 9 per cent it will now 
cost him 6 per cent. 


Mr. Thompson: How do you arrive at 6 per cent, Mr. 
Chairman? 


The Acting Chairman: It would be the 9 per cent, or 
$9,000 on the $100,000, less the 20 per cent on the extra 
$15,000, which is $3,000. 


Senator Cook: Mr. Chairman, he only gets half the 
$3,000. The other half of that goes to taxes. 


The Acting Chairman: Oh, yes, that is right. It would 
still have the effect of reducing the rate. Instead of 9 per 
cent it would be 74 per cent. 


Mr. Thompson: For that particular year. 
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Senator Cook: Mr. Chairman, apart from the 115 per 
cent deal, generally speaking, are the rates of deprecia- 
tion under our income tax regulations more generous or 
less generous than the rates used in the United States, the 
United Kingdom, Europe and Japan? 


Mr. Thompson: That is a pretty broad question. If I 
could just make a comment in relation to the United 
States. Even in that context it is a difficult comparison to 
make because they have a much more complicated 
depreciation system than we have. In addition to having 
general categories of assets such as we have, they also 
have guidelines which cover all the assets in particular 
industries. These moreover are just guidelines. If the 
taxpayer can show his actual depreciation is greater, he 
can claim more. However, if the administration can see 
from experience that his depreciation is actually less, 
then they can cut back in the claims. In other words, it is 
a much more flexible and complicated system than we 
have, but with that qualification our rates on the general 
class of machinery equipment have been quite close to 
what theirs have been. Just recently they did liberalize 
their depreciation for machinery equipment, partly to 
help stimulate their economy. 


Senator Beaubien: They are more generous. 


Mr. Thompson: No, not more generous. When we take 
into account the 115 per cent I think ours is slightly more 
generous. 


Senator Cook: You only get 115 per cent if you qualify 
under the regulations? 


Mr. Thompson: Yes, in these industries, but their 
change is related to manufacturing equipment as well. 


I suppose a short answer would be that the basic 
systems provide comparable rates and at the moment the 
measures in each country come close to adjusting to 
about the same amount. 


Senator Cook: Would you care to comment on the 
others such as Germany, Japan and the U.K.? 


Mr. Thompson: It is such a changing picture I feel it 
would be too dangerous to try and generalize. 


Senator Beaubien: Mr. Thompson, in the American 
system can the corporation write off against the federal 
tax taxes that it has to pay the state? They can do this in 
their income tax. Can the corporations do that also? 


Mr. Thompson: I believe the corporations can claim the 
state income taxes as expenses. I think that is the general 
rule. However, I have not checked on it recently. 


Senator Cook: This is not so much a question. as an 
observation. I assume the department informs itself as to 
the current rates allowed in competitive countries with 
which we are competing. Would it be in order to ask that 
a statement be furnished, broadly indicating our 


depreciation rates compared with these four competitive 
countries? 
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The Acting Chairman: Perhaps Mr. Irwin might 


answer that question. 


Mr. Irwin: First of all, it is difficult to keep up to date 
on information from other countries regarding this sort 
of thing. Remember, that it is usually provided by regu- 
lation or something comparable under their system, 
therefore, one cannot just pick up their tax act and find 
it. In the past, some European countries had capital cost 
allowances which were a matter of negotiation and 
arrangement with some industries. 


The Acting Chairman: By way of encouragement? 


Mr. Irwin: I assume so. It is difficult to make a general 
comparison between countries for all taxes and particu- 
larly for features of tax systems. We would certainly like 
to help by looking at what information we have availa- 
ble. Sometimes it takes a long time to get this informa- 
tion, because we have to contact people in other coun- 
tries. If we are able to find something from the available 
information in our department perhaps we could arrange 
to send it to you. 


The Acting Chairman: I was going to say that if the 
information could be collected and made available to us 
it would be useful, because this is a matter constantly 
cropping up in this committee. 


Senator Cook: The minister said in his White Paper 
that he was going to do such and such with the tax. He 
also intimated that perhaps the depreciation allowances 
were too generous and should be looked at. In my way of 
thinking I do not care if it is the heel or the foot, 
whether you take more away by tax or collect more by 
reducing the depreciation allowance. The net result for 
the taxpayer is still unfortunate. I think we should have 
an idea as to what the other competitors are doing. In 
other words, we should not have a free hand for up and 
down depreciation of what suits us. We should do what 
the citizens of other countries which are competing with 
us are doing. 


The Acting Chairman: Thank you, Senator Cook. If 
within some reasonable time this information could be 
made available to us by way of a memorandum perhaps 
you would send it to the chairman of the committee or 
the Clerk of the Committees. 


Mr. Irwin: We will do what we can. 


Senator Burchill: Mr. Irwin said that some of these 
countries had special arrangements with certain compa- 
nies in order to encourage them. Canada has the same 
arrangements, have they not? There are special deprecia- 
tion arrangements with certain industries in the first, 
second and third year. Were they not able to write off? 


Senator Beaubien: Those are the mining industries. 


Mr. Irwin: The arrangements in the Canadian tax law 
are published in our act or regulations. 


Senator Burchill: There are some special ones. 
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The Acting Chairman: There are incentives, Senator 
Burchill, in the Canadian tax law which are reproduced 
either in the act or the regulations. For example, 
unearned depletion is a good example. 


Senator Cook: Going back to the question of deprecia- 
tion, I shall have the duty in a few days time of sponsor- 
ing this new textile bill. That is an industry which 
depends very heavily on machinery. I gather from Mr. 
Irwin’s answer that it is quite possible some of our 
competitors would have a special deal, whereby they 
would allow their textile manufacturers 50 per cent 
depreciation or something of that nature. In that way 
they will put themselves in a much better position to 
compete with Canadian textile industries where we pub- 
lish our rates. 


Senator Hays: With what other countries are we com- 
peting in textiles? 


Senator Kinley: The Japanese are bringing in textiles 
and it would be disastrous for Quebec. 


Senator Carter: Mr. Chairman, in the case of a fish 
processer who buys a filletting machine or a freezer as 
part of his plant and receives aid from the new program 
of regional economic expansion, what is the situation? 
Let us say the capital cost is $30,000 and he receives a 
grant of $6,000 which means he has to raise $24,000 for 
himself. Now if his capital cost is $30,000 which he must 
have to satisfy the program, he would still be able to add 
on 15 per cent and get the benefit of the 115 per cent. 


Mr. Thompson: That is right, but this will apply only 
to the amount net of the grant. Under the Income Tax 
Act, the capital cost for the purpose of depreciation 
would be $30,000 minus $6,000 so his capital cost would 
be $24,000, and he can add the 15 per cent to the $24,000. 
Under the ordinary rules of the act, the 15 per cent 
would apply to the net. 


The Acting Chairman: That seems to cover the situa- 
tion with respect to clause 1 of the bill. Now, can we 
come to clause 2? I have a question here that perhaps 
might help us somewhat because it is a fairly general 
one. Clause 2 of the bill purports to amend section 104A 
of the Act which was passed in 1968. Last night in the 
Senate, Senator Burchill asked the question as to wheth- 
er or not the 3 per cent surtax prescribed by section 
104a, subsection (1) applied to personal income tax, and 
I would say that it does. At any rate I said last night 
that it does. 


Mr. Irwin: Yes, the 3 per cent surtax applies both to 
individual income tax and corporation income tax. 


The Acting Chairman: Under subsection (1)? I thought 
subsection (1) applied only to individual income tax. 


Mr. Irwin: Subsection (1) of 104a applies to individuals 
and subsection (2) applies to corporations. 


The Acting Chairman: But subsection (2) is being 
repealed by clause 2 of this bill. 


Mr. Irwin: No, sir. 
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The Acting Chairman: Let me read clause (2): 


(2.) Subsection (2) of section 4 of An Act to amend 
the Income Tax Act, being chapter 38 of the Statutes 
of Canada 1967-68, is repeated and the following 
substituted threefor: 


Mr. Irwin: Subsection (2) referred to here is subsection 
(2) of section 44 of An Act to amend the Income Tax Act 
which was passed in 1968. The subsection (2) of section 
1044 is part of the Income Tax Act. 


The Acting Chairman: Could we get the Statutes of 
1968-69? As I recall the wording in that section, it is 
identical with what I find in subsection (2) of section 
104a. 


Mr. Irwin: I believe, Mr. Chairman, that that Act, 
although I do not have it before me, in section 4 would 
amend the Income Tax Act and would have a section 1 
which would be identical to what we have here. Subsec- 
tion (2) of that Act was the section which was not 
reproduced in the Income Tax Act. That is the section 
which provided for the coming into force of that particu- 
lar piece of legislation. It said it would apply to the 1968 
and 1969 taxation years. This bill repeals that coming 
into force provision of the 1968 bill, and enacts a new 
coming into force provision which in effect merely adds 
1971 and changes 1971 to read 1972 and 1970 to read 1971 
in the appropriate places. This is illustrated by the 
underlining on page 2 of the bill before the committee. 


The Acting Chairman: Well, perhaps we can leave that 
until we get the book here. 


Senator Hays: As I understand these amendments, they 
would provide a surtax of 3 per cent which in turn 
would produce $245 million, of which $178 million will 
come from personal income and the balance from corpo- 
rate tax. What exemptions by regulation are there, if 
any, or what could be exempt from this? 


Mr. Irwin: This is a tax on a tax, and therefore any 
exemptions which exist in the Act in computing the 
individual income or the corporation income tax would of 
course apply. Personal exemptions, for example, have a 
bearing on the amount of basic individual income tax one 
pays which in turn has a bearing on the amount of 
surtax one pays. But there is no exemption from the 
surtax as such with one very important exception in the 
case of individuals. The surtax applies only to basic tax 
in excess of $200. 


Senator Hays: In other words if you do not pay more 
than $200 in tax, then you are exempt. 


Mr. Irwin: That is right, and if you pay only $400 of 
basic income tax, then the surtax would apply to only 
$200 of that. Section 104a of the Income Tax Act, sub- 
section (1), reads as follows: 


1044. (1) Every individual liable to pay tax under 
Part I for a taxation year shall pay a tax for the 
year equal to 3 per cent of the amount by which the 
tax payable under Part I by the individual for the 
taxation year exceeds $200. 
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Senator Beaubien: If the personal 3 per cent surtax 
produces $178 million, then the personal income tax must 
produce over $6 billion. I did not think the figure was 
that high. 


Mr. Irwin: The basic revenue? Yes. 


Senator Beaubien: A few years ago it was about $3.5 
billion. It would be over $6 billion, because $200 is 
exempt for everybody. 


Mr. Irwin: The budget speech of December 3, 1970 
showed a revenue forecast for the year 1970-1971 from 
personal income tax of $5.3 billion. That is after abate- 
ment of 28 points for the provincial tax. The abatement 
from individual income tax is 28 per cent of federal tax, 
otherwise payable. 


The base on which the 3 per cent surtax applies is 
greater than the $5.3 billion forecast as federal revenue. 
The surtax applies to tax before the _ provincial 
abatement. 


Senaior Beaubien: The $5.3 billion is roughly 70 per 
sent of the whole tax? 


Mr. Irwin: Yes, in very rough terms. 


The Acting Chairman: Honourable senators, I have 
before me the Statutes of Canada 1967-1968, chapter 38. 
It is an act to amend the Income Tax Act, and clause 4 
“") says: 

The said Act is further amended by adding thereto, 
immediately after section 104 thereof the following 
heading and section: 


Then it provides to enact Part IA in which section 
104a(1) enacts the surtax for individuals, which has just 
been read by Mr. Irwin, and section 104A(2) enacts the 
surtax for corporations at 3 per cent. The bill before us 
repeals section 4(2) of chapter 38 of the Statutes of 
1967-68 which leaves in effect the 3 per cent surtax for 
corporations. I therefore apologize to Senator Beaubien 
because I said that it seemed to me that what was being 
done by the bill before us last night was in effect making 
a change in the surtax applicable to corporations. We are 
not making that change. 


In the Senate the other evening Senator Hayden raised 
another point in connection with this matter. He referred 
to a ruling which we did not have before us, and which 
we do not have before us at the moment. The ruling was 
issued by the Department of National Revenue on Janu- 
ary 26, 1971. He said the effect of that ruling was that: 


—where a corporation elects to pay taxes as provid- 
ed in sections 43, 43a, 85r and 85r, the tax under 
these sections is not computed under sections 39 or 
69. 


These are the sections referred to in section 104A(Q). 


Consequently, that tax is not subject to the surtax 
levied under 104a(2). 


It would appear that 104a(2) is all-inclusive in its scope 
for corporations, because section 39 is the section that 
deals with the basic corporate income tax, and section 69 
deals with investment companies; is that right? 


Mr. Irwin: Yes. 


The Acting Chairman: Perhaps Mr. Irwin could tell us 
about this ruling and its effect. 


Mr. Irwin: The ruling is contained in an interpretation 
bulletin issued by the Department of National Revenue. 
Perhaps I might say a further word in explanation of 
this. The surtax is a tax on tax. It is quite different from 
the usual income tax which is a tax on taxable income. 
The Income Tax Act has numerous sections providing for 
the calculation of special taxes or providing a special 
formula for the calculation of tax in particular 
circumstances. 


For example the act provides for calculating tax under 
sections 35, 36, 43, 43a, 85&E and 85Fr. There are taxes 
on undistributed income, and there is a 15 per cent tax 
on the Canadian investment income of life insurance 
companies. There is a special branch tax, and there are 
taxes on non-residents. There are quite a number of 
taxes computed under various sections of the Income Tax 
Act. 


In imposing a surtax a decision had to be made about 
which taxes would be liable to the surtax. In the case of 
individuals the surtax applies to what could be called 
basic tax, or what the act describes as tax payable under 
Part I which is defined in a special way. It does not apply 
to the Old Age Security tax, or to the social development 
tax. It does apply after the dividend tax credit has been 
applied, but before the foreign tax credit has been 
applied. 


In the case of corporations the surtax applies only to 
tax computed under sections 39 and 69. It does not apply 
to the 15 per cent tax on Canadian investment income of 
life insurance companies or to all the other taxes that I 
mentioned under a number of sections. The tax is not 
all-inclusive, but the decision had to be made that it 
would apply to tax computed under certain sections. 


Senator Hays: I think this tax on tax is an insidious 
tax. But since I think we are stuck with it I should like 
to move that we report the bill without amendment. 


Senator Cook: We reluctantly report the bill without 
amendment. 


The Acting Chairman: I think we have had a good run 
at it. Certainly, the questions that were raised in the 
Senate have been very clearly dealt with by both Mr. 
Irwin and Mr. Thompson and we are very grateful to 
them for that. 


Shall I report the bill without amendment? 
Senator Burchill: Senator Hays says we are stuck with 


it. We are stuck with it for two years, according to this 
bill. 


Senator Hays: That is policy. 


The Acting Chairman: We are stuck with it for 1971, I 
am informed. 
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Senator Burchill: We are stuck with it until 1972, are 
we not? 


The Acting Chairman: No, just for 1971. 


Senator Beaubien: I should like to add one comment, 
Mr. Chairman. We are now using about 38 per cent of 
our gross national product in this way. That is 10 per 
cent more than the Americans are using. This continued 
increase of our taxes in this way is gradually smothering 
any kind of development in this country, and you can 
see that wherever you look. It is a terrifying thing when 
you look around and see people being laid off here and 
there. I tell you it is terrible, and yet we sit back and 
say, “We are stuck with it.” Why haven’t we got the guts 
to get up and say that this sort of business is just 
nonsense? Just look at the people Bourassa went to see in 
the United States. Do you realize that if those people 
down there were all of a sudden to say that Canada, and 
Quebec in particular, was not a good risk, it would mean 
disaster for us? Do you not understand that it would 
bankrupt our country? Do you know that two life insur- 
ance companies in New York, the Metropolitan and the 
New York Life, own about $2 billion of Quebec Hydro 
bonds alone? Do you know that Quebec Hydro has to sell 
half a million dollars worth in bonds in the next 12 
months, and if they cannot sell half of that amount in 
New York then they cannot sell the other half anywhere. 

Knowing these things are happening, seeing them hap- 
pening and seeing the effects of them everywhere, it is 


preposterous that no one has the fortitude to get up and 
say that it makes no sense, because it is just nonsense. 


Senator Cook: Another American insurance company 
has about $2 billion invested in Labrador. 


Senator Beaubien: Well, I just mentioned the Quebec 
Hydro bonds because I happen to know the figures 
involved there. 


The Acting Chairman: What Senator Beaubien says is 
a fact of life. He has the figures. 


Senator Beaubien: It is a terrifying fact of life, but 
nobody seems to realize it. 


The Acting Chairman: We do have the bill here, and it 
embraces a question of policy. We cannot ask the officials 
from the department to deal with questions of policy. 
Perhaps it would be more effective if Senator Beaubien 
made his speech in a more appropriate forum. 


Senator Hays: It was a short, quick speech. 


The Acting Chairman: It was a very effective speech. Is 
it agreed that I report the bill without amendment? 


Hon. Senators: Agreed. 


The Acting Chairman: Honourable senators, the meet- 
ing is adjourned. 


The committee adjourned. 
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Complete Proceedings on Bill S-12 


intituled: 


“An Act respecting Central-Del Rio Oils Limited.” 
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THE STANDING SENATE COMMITTEE ON 
BANKING, TRADE AND COMMERCE 


The Honourable Salter A. Hayden, Chairman 


The Honourable Senators: 


Aird Grosart 
Aseitine Haig 
Beaubien Hayden 
Benidickson Hays 

Blois Hollett 
Burchill Isnor 

Carter Kinley 
Chequette Lang 
Connolly (Ottawa West) Macnaughton 
Cook Molson 

Croll Walker 
Desrulsseaux Welch 
Everett White 
Gélinas Willis—(29). 
Giguére 


Ex officio members: Flynn and Martin 


(Quorum 7) 


Orders of Reference 


Extract from the Minutes of the Proceedings of the 
Senate, March 23, 1971; 

Pursuant to the Order of the Day, the Honourable 
Senator Manning, P.C., moved, seconded by the 
Honourable Senator Quart, that the Bill S-12, 
intituled: “An Act respecting Central-Del Rio Oils 
Limited”, be read the second time. 


After debate, and— 
The question being put on the motion, it was— 
Resolved in the affirmative. 


The Bill was then read the second time. 
The Honourable Senator Manning, P.C., moved, 


seconded by the Honourable Senator Quart, that the 
Bill be referred to the Standing Senate Committee 
on Banking, Trade and Commerce. 


The question being put on the motion, it was— 
Resolved in the affirmative. 


Robert Fortier, 
Clerk of the Senate 
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Minutes of Proceedings 


Wednesday, March 31, 1971 
(16) 


Pursuant to adjournment and notice, the Standing 
Senate Committee on Banking, Trade and Commerce met 
this day at 9.30 a.m. to consider: 


Bill S-12, “An Act respecting Central-Del Rio Oils 
Limited”. 
Present: The Honourable Senators Hayden (Chairman), 


Beaubien, Benidickson, Burchill, Carter, Connolly 
(Ottawa West), Cook, Desruisseaux, Everett. (9). 


Also present but not of the Committee: The Honoura- 
ble Senator Manning. 


In attendance: E. Russell Hopkins, Law Clerk and Par- 
liamentary Counsel. 


The following witnesses were heard: 
Mr. David Alexandor, 
Legal Counsel, Central-Del Rio Oils Limited. 
Mr. A. B. Beaven, 
Corporate Secretary, Central-Del Rio Oils Limited. 
Mr. R. D. Viets, 
A/Director, Corporations Branch, 
Department of Consumer and Corporate Affairs. 


After discussion and on motion of the Honourable 
Senator Beaubien, it was Resolved to report the Bill 
without amendment. 


At 9.50 a.m., the Committee adjourned to the call of 
the Chairman. 


PACU Sle 


Georges-A. Coderre, 
Clerk of the Committee. 
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Report of the Committee 


Wednesday, March 31, 1971 


The Standing Senate Committee on Banking, Trade 
and Commerce to which was referred Bill S-12, intituled: 
“An Act respecting Central-Del Rio Oils Limited”, has in 
obedience to the order of reference of Tuesday, March 
23, 1971, examined the said Bill and now reports the 
same without amendment. 


Respectfully submitted. 


Salter A. Hayden, 
Chairman, 


16; 


MaLweeiy: Faerie 3 


res 


7° 


DAS 


ver sa 


abaiT guiined po seine) atansd! 
sbsfidiink £2 we bezier enw iloidw Bp 


at asth “bovine eff off tod-letineD 
io VateenT to ‘eprsisitier Jo: tba ae : 
oi siroqui wea Bas Ie Biss p Pavel ian 


nolyert, Av tales 


The Standing Senate Committee on Banking, Trade 


and Commerce 


Evidence 


Ottawa, Wednesday, March 31, 1971 


[Text] 

The Standing Senate Committee on Banking, Trade 
and Commerce, to which was referred Bill S-12, respect- 
ing Central-Del Rio Oils Limited, met this day at 9.30 
a.m. to give consideration to the bill. 


Hon. Salter A. Hayden (Chairman) in the Chair. 


The Chairman: Honourable senators, I call the meeting 
to order. We have before us this morning one bill, S-12, 
respecting Central-Del Rio Oils Limited. The witnesses 
are: Mr. David Alexandor, Legal Counsel for Central-Del 
Rio Oils Limited; Mr. A. B. Beaven, Secretary; and Mr. 
John Taylor, the President of the company. Mr. R. D. 
Viets, the Acting Director of the Corporations Branch, 
Department of Consumer and Corporate Affairs is also 
present. Senator Manning spoke on this bill in the 
Senate. Have you anything further to say, senator? 


Senator Manning: As I said in the house, Mr. Chair- 
man, the purpose of the bill is obvious. It is a simple 
piece of legislation, and the officials are here to answer 
any questions. 


Mr. David Alexandor, Legal Counsel for Central-Del 
Rio Oils Limited: Mr. Chairman and honourable senators, 
as the bill was outlined by Senator Manning at the time 
of second reading, if it is agreeable to you, Mr. Beaven, 
the corporate secretary, and Mr. Taylor, the president of 
the company, will be pleased to answer any questions 
honourable senators may put. 


The Chairman: It may not be necessary to answer any 
questions, in view of the simplicity of the bill. An open- 
ing statement might tell us why you are here. 


Mr. A. B. Beaven, Secretary, Central-Del Rio Oils Lim- 
ited: Mr. Chairman and honourable senators, Central-Del 
Rio Oils Limited is at the moment an Alberta incorporat- 
ed company, incorporated in 1947. It proposes, as a result 
of the passage of this legislation, to amalgamate the 
parent company, Central-Del Rio Oils Limited, with its 
wholly-owned subsidiary, Canadian Pacific Oil and Gas 
Limited, which is a company incorporated under the 
Canada Corporations Act. 

The purpose of the bill is simply to move Central-Del 
Rio from the provincial to the federal jurisdiction, so that 
we can follow with an amalgamation under section 128A 
of the Canada Corporations Act. 


The Chairman: I understand there is a provision in the 
existing corporate law, statutory law in the province of 
Alberta, under which this may be done. 


Mr. Beaven: That is correct, sir. 


The Chairman: And the effect of the merger will be 
that what was formerly a provincial company will 
become a federal company in all respects and subject to 
the provisions of the Canada Corporations Act. 


Mr. Beaven: That is correct. 


The Chairman: And it will then be subject to the 
federal law, without being subject to the provincial 
statute? 


Mr. Beaven: That is correct. 


Senator Connolly (Ottawa West): What kind of compa- 
ny is it? Is it a developer of both oil and gas? 


Mr. Beaven: It is a petroleum exploration and develop- 
ment company. We have oil wells and gas wells, and they 
are fully operative in the petroleum industry—short of 
marketing. We do not have service stations. 


Senator Connolly (Ottawa West): Why is it desirable to 
have a federal charter? Does it operate in various 
provinces? 


Mr. Beaven: Yes. 


Senator Cook: You want a federal charter in order to 
amalgamate—so that you can amalgamate with your 
parent? 


Mr. Beaven: That is correct. 


Senator Connolly (Ottawa West): And the parent oper- 
ates in various provinces? 


Mr. Beaven: Central-Del Rio is technically the parent. 
The federal company is the subsidiary, Canadian Pacific 
Oil and Gas. We are moving the parent company so that 
it will be able to amalgamate with its wholly-owned 
subsidiary. This legislation in Alberta is fully reciprocal. 
You could move the federal company to Alberta. 


Senator Connolly (Ottawa West): Senator Manning told 
us that at the time of his explanation. 


Senator Burchill: In what provinces do you operate? 


Mr. Beaven: We operate in the provinces of Ontario, 
Manitoba, Saskatchewan, Alberta and British Columbia, 
and in the Northwest Territories and the Yukon. 


Senator Desruisseaux: Will you be continuing under 
the name Central-Del Rio? 


Mr. Beaven: Initially, Central-Del Rio, assuming this 
legislation passes, will become a Letters Patent company 
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under the Canada Corporations Act under that name. 
But, subject to the approval of our shareholders, we have 
entered into an amalgamation agreement with our sub- 
sidiary. One of the provisions of the agreement is that 
there will be a new name for the amalgamated company. 
That will not take effect until the amalgamation has been 
completed. The new name will be Pan-Canadian 
Petroleum Limited. 


Senator Burchill: Where did you get the name Central- 
Del Rio? 


Mr. Beaven: That came from two companies which 
were put together in 1957: Central Leduc Oils Limited, 
which from 1947 to 1957 worked very closely with a 
company named Del Rio Producers Limited. When those 
two companies combined, as a result of a purchase of 
assets, the two names were also combined, in effect, and 
the new company was called Central-Del Rio. 


Senator Burchill: What is the name of your subsidiary? 
Mr. Beaven: Canadian Pacific Oil and Gas Limited. 
Senator Burchill: That is under federal charter? 
Mr. Beaven; That is correct, 

Senator Burchill: What provinces does it operate in? 


Mr. Beaven: Virtually in the same provinces as Cen- 
tral-Del Rio. 


Senator Burchill: Is it in the same kind of business as 
you are in? 


Mr. Beaven: Exactly. The objects of both companies 
are virtually identical. 


Senator Carter: I understand this company already has 
a provincial charter. Does the provincial charter become 
redundant when the company becomes incorporated fed- 
erally, or do you retain the advantages of both? 


The Chairman: No. There is a reciprocal arrangement 
between the Canada Corporations Act and the provincial 
Corporattions Act of Alberta which permits an Alberta 
company to become federally incorporated, in which 
event, from that movement, it ceases to be a provincial 
company. The reverse can also be done. There are these 
reciprocal provisions in the provincial statute and in the 
federal statute. 


Mr. R. D. Viets is here and, being the Acting Director 
of the Corporations Branch of the Department of Con- 
sumer and Corporate Affairs, he may have something to 
add. Do you see any objection to this procedure, Mr. 
Viets? It is provided for by statute, is it not? 


Mr. H, D. Viets, Acting Director, Corporations Branch, 
Depariment of Consumer and Corporate Affairs: Correct, 
sir. The transjurisdictional aspect is not yet provided for 
in the way it is for the western provinces and Ontario, 
but if Parliament approves this bill, this legislation will 
be quite acceptable to us. 


The Chairman: You mentioned 


1c transjurisdictional 
provisions. Would you develop that? 


Mr. Viets: Yes, sir. Under the Alberta act and under 
the new Ontario Corporations Act there is provision that 
a transferor jurisdiction can transfer its company to a 
transferee jurisdiction, providing that the transferor 
jurisdiction has such provision in its act and providing 
that the transferee jurisdiction has the power to receive 
the company in its act. Unfortunately, those provisions 
are not yet in the Canada Corporations Act, although I 
believe they are under consideration by a task force 
which is reviewing our act. Consequently, this special act 
is necessary to enable Central-Del Rio to come under our 
act. 


The Chairman: The contemplated provisions, or the 
reciprocal provisions, as and when they are finally 
brought into the Canada Corporations Act, will make 
unnecessary an application to Parliament. 


Mr. Viets: Correct, sir. I belive there may be one or 
two other applications of this nature before such provi- 
sions do become part of our act. 


The Chairman: But Parliament, in its own way and 
within its constitutional authority, can do anything it 
wishes. 


Mr. Viets: Yes, sir. 


The Chairman: So if it wishes to pass this bill there is 
nothing to prevent it from doing so. 


Mr. Viets: That is right, sir. 


The Chairman: There is certainly no objection from 
your department acting thereafter in granting their 
petition. 


Mr. Viets: There is no objection, no, sir. I have spoken 
to counsel for the company, who said they will send us 
the amalgamation agreement under section 7 of this bill 
for our comments, because it will be subject to subsec- 
tions (2) and (3) of section 128A of the Canada Corpora- 
tions Act. The only thing that will really concern us, 
then, is to see to it that at that time the agreement 
complies with those two subsections. 


The Chairman: It is really procedural. 


Senator Connoly (Ottawa West): I hope the passing of 
this act will not create a problem in respect of the 
amalgamation agreement. 


Mr. Viets: I have reviewed the act, sir, and I cannot see 
that any problem would arise. The amalgamation agree- 
ment will have to comply with the provisions of subsec- 
tions (2) and (3) of section 128A of the Canada Corpora- 
tions Act, and otherwise it is subject to the provisions of 
the Canada Corporations Act. 


Senator Connolly (Ottawa West): Clause 7 of the bill 
states that the amalgamation agreement “shall be deemed 
to be an amalgamation agreement for the purposes of 
section 128A of the Canada Corporations Act”. 


Mr. Viets: “provided that...” 
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Senator Connolly (Ottawa West): Yes, “provided that 
such meeting complies with the requirements of subsec- 
tions 2 and 3 of section 128A”. I see that “such meeting” 
refers to the meeting at which the application is 
approved. I assume that counsel can give us assurances 
on that point. So far as the rest of clause 7 is concerned, 
“and that the said agreement is adopted by the share- 
holders as required by subsection 4 of the said section’, I 
understand from Senator Manning’s explanation that that 
has been done, as required by section 4 of the said 
section. 


I wanted to make sure that there would be no difficulty 
for the company proceeding if the Corporations Branch 
of the Department of Consumer and Corporate Affairs 
found some defect in the amalgamation agreement. 


Mr. Viets: I am sure that could be easily worked out in 
a procedural manner. 


Senator Cook: This act is only permissive anyway. 


The Chairman: I take it from what Mr. Viets has said 
that he has seen the agreement. 


Mr. Viets: Not yet. I understand from the company’s 
counsel that it is in the mail to us now. 


The Chairman: If you look at the requirements of 
subsections (2) and (3) you will notice they are not very 
difficult. Subsection (2) says: 


Companies proposing to amalgamate may enter into 
an agreement for the amalgamation prescribing its 
terms and conditions and the mode of carrying the 
amalgamation into effect. 


Now, they have made an agreement which has been 
approved by the shareholders, so obviously they have 
met the requirements of subsection (2). There is an amal- 
gamation agreement providing for the basis on which the 
amalgamation shall be carried into effect. 

Then if you look at subsection (3) you will see that it 
says as to particulars of the agreement: 


The amalmagation agreement shall further set out 
(a) the name of the amalgamated company; 
(b) the objects of the amalgamated company; 


I assume those provisions have been complied with, Mr. 
Beaven? 


Mr. Beaven: Yes. 


The Chairman: Then it goes on to say: 
(c) the amount of its authorized capital, the division 
thereof into shares and the rights, restrictions, condi- 
tions or limitations attaching to any class of shares; 


I should think that that has been done. I would imagine 
what you would like to look at there, Mr. Viets, would be 
to see whether any of those restrictions or conditions, 
etcetera, exceed what is permissible under the Canada 
Corporations Act. 
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Mr. Viets: Yes, that would be so. I believe that there is 
a section in the Act which says that the capital should be 
the same before as after the passage of this bill. 


Mr. Beaven: That is correct. There will be no change 
in the capital of the company. 


The Chairman: Then going on with the conditions, it 
says: 
(d) the place within Canada at which the head office 
of the amalgamated company is to be situated; 


I assume the agreement does that? 
Mr. Beaven: Yes. 


The Chairman: Then it says: 


(e) the names, callings and postal addresses of the 
first directors thereof; 


I assume that is in order? 
Mr. Beaven: Yes. 


The Chairman: Then it says: 
(f) when the subsequent directors are to be elected; 


I assume your agreement provides for that. 
Mr. Beaven: Yes, Mr. Chairman. 


The Chairman: Then it goes on to say: 


(g) whether or not the by-laws of the amalgamated 
company are to be those of one of the amalgamating 
companies and, if not, a copy of the proposed 
by-laws; 


I assume you have met that condition. 


Mr. Beaven: They are attached as an annex to the 
agreement. 


The Chairman: Then it says: 


(h) such other details as may be necessary to perfect 
the amalgamation and to provide for the subsequent 
management and working of the amalgamated com- 
pany and the manner of converting the authorized 
and issued capital of each of the companies into that 
of the amalgamated company as determined pursu- 
ant to paragraph (c) above. 


I suggest those conditions are simple and straightfor- 
ward. With the exception of what has been mentioned 
and which has now been satisfied by Mr. Beaven, there 
does not now appear to be anything in subsections (2) 
and (3) of 128A that would be likely to cause you to say, 
“Your amalgamation agreement has some _ provisions 
which are not acceptable’’. 


Mr. Viets: That is correct, sir. 


The Chairman: Any other questions you want to ask, 
honourable senators? 


Senator Benidickson: This company is substantially 
controlled by Canadian Pacific Investments? 


Mr. Beaven: That is correct, sir. The Chairman: Is it agreed, honourable senators? 
Senator Beaubien: I move that we report the bill with- Hon. Senators: Agreed. 
out amendment. The committee adjourned. 
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Complete Proceedings on Bills S-15 and S-16, 
intituled respectively: 


“An Act respecting the consolidation of the Income Tax Act in 
the printed Roll of the Revised Statutes of Canada, 1970” 


and 


“An Act respecting Mic Mac Oils (1963) Ltd.” 


REPORTS OF THE COMMITTEE 


(Witnesses :—See Minutes of Proceedings) 
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THE STANDING SENATE COMMITTEE ON 
BANKING, TRADE AND COMMERCE 


The Honourable Salter A. Hayden, Chairman 


The Honourable Senators: 


Aird 
Beaubien 
Benidickson 
Blois 
Burchill 
Carter 
Choquette 


Connolly (Ottawa West) 


Cook 

Croll 
Desruisseaux 
Everett 
Gélinas 
Giguére 


Grosart 
Haig 
Hayden 
Hays 

Isnor 
Kinley 
Lang 
Macnaughton 
Molson 
Walker 
Welch 
White 
Willis—(27) 


Ex officio members: Flynn and Martin 


(Quorum 7) 


Orders of Reference 


Extract from the Minutes of the Proceedings of the Senate, 
March 30, 1971: 


“The Honourable Senator Cameron presented to the Senate a 
Bill S-16, intituled: ‘‘An Act respecting Mic Mac Oils (1963) 
td 


The Bill was read the first time. 


With leave of the Senate, 

The Honourable Senator Cameron moved, seconded by 
the Honourable Senator Burchill, that the Bill be read the 
second time now. 


After debate, and— 
The question being put on the motion, it was- 
Resolved in the affirmative. 


The Bill was then read the second time. 


The Honourable Senator Cameron moved, seconded ty 
the Honourable Senator Burchill, that the Bill be, referred to 
the Standing Senate Committee on Banking, Trade and 
Commerce. 


The question being put on the motion, it was— 
Resolved in the affirmative.” 


Extract from the Minutes of the Proceedings of the Senate, 
March 31, 1971: 


“Pursuant to the Order of the Day, the Honourable 
Senator Stanbury moved, seconded by the Honourable 
Senator McLean, that the Bill S-15, intituled: “An Act 
respecting the consolidation of the Income Tax Act in the 
printed Roll of the Revised Statutes of Canada, 1970”, be 
read the second time. 


After debate, and— 
The question being put on the motion, it was— 
Resolved in the affirmative. 


The Bill was then read the second time. 


With leave of the Senate, 

The Honourable Senator Stanbury moved, seconded by 
the Honourable Senator McLean, that the Bill be referred to 
the Standing Senate Committee on Banking, Trade and 
Commerce. 


The question being put on the motion, it was— 
Resolved in the affirmative.” 


Robert Fortier, 
Clerk of the Senate. 
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Minutes of Proceedings 


Tuesday, April 6, 1971. 
(19) 


Pursuant to adjournment and notice the Standing Senate 
Committee on Banking, Trade and Commerce met this day at 9:30 
a.m. to consider: 


Bill S-16, “An Act respecting Mic Mac Oils (1963) Ltd.” 
and 


Bill S-15, “An Act respecting the consolidation of the 
Income Tax Act in the printed Roll of the Revised Statutes 
of Canada, 1970”. 


Present: The Honourable Senators Hayden (Chairman), Aird, 
Beaubien, Benidickson, Blois, Carter, Connolly (Ottawa West), 
Croll, Macnaughton and Willis—(10). 


Present, but not of the Committee: The Honourable Senators 
Cameron, Lafond and McLean—(3). 


In attendance: E. Russell Hopkins, Law Clerk and Parliamentary 
Counsel and Pierre Godbout, Assistant Law Clerk, Parliamentary 
Counsel and Director of Committees. 


Bill S-16, “An Act respecting Mic Mac Oils (1963) Ltd.” 


WITNESSES: 
Mic Mac Oils (1963) Ltd.: 


Mr. W. J. Hope-Ross, Counsel ; 
Mr. K.H. Burgis, Director and Corporate Vice-President of 
Hudson’s Bay Gas and Oil Co. 


After discussion and upon motion it was Resolved to report the 
said Bill without amendment. 


At 9:40 a.m. the Committee proceeded to the consideration of 
Bill S-15. 


Bill §-15, “An Act respecting the consolidation of the Income Tax 
Act in the printed Roll of the Revised Statutes of Canada, 
LOT. 

WITNESSES: 

Department of Justice: 


Mr. J. W. Ryan, Director, Legislation Section; 
Mr. R. L. du Plessis, Legislation Section. 


After discussion and upon motion it was Resolved to report the 
said Bill without amendment. 
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The Committee then proceeded to discuss the action to be taken 
respecting its consideration of Bills S-9 and C-180. 


At 10:15 the Committee adjourned to the call of the Chairman. 
ATTEST: 
Frank A. Jackson, 


Clerk of the Committee. 


Report of the Committee 


Tuesday, April 6, 1971. 


The Standing Senate Committee on Banking, Trade and Com- 
merce to which was referred Bill S-15, intituled: “An Act respecting 
the consolidation of the Income Tax Act in the printed Roll of the 
Revised Statutes of Canada, 1970”, has in obedience to the order of 
reference of March 31, 1971, examined the said Bill and now 
reports the same without amendment. 


Respectfully submitted. 


Salter A. Hayden, 


Chairman. 


Tuesday, April 6, 1971. 


The Standing Senate Committee on Banking, Trade and Com- 
merce to which was referred Bill S-16, intituled: ‘An Act respecting 
Mic Mac Oils (1963) Ltd.”, has in obedience to the order of 
reference of March 30, 1971, examined the said Bil and now 
reports the same without amendment. 


Respectfully submitted. 


Salter A. Hayden, 


Chairman. 
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Ottawa, Tuesday, April 6, 1971 


The Standing Senate Committee on Banking, Trade and 
Commerce, to which was referred Bill S-15, respecting the con- 
solidation of the Income Tax Act in the printed Roll of the Revised 
Statutes of Canada, 1970, and Bill S-16, respecting Mic Mac Oils 
(1963) Ltd., met this day at 9.30 a.m. to give consideration to the 
bills. 


Hon. Salter A. Hayden (Chairman) in the Chair. 


The Chairman: Honourable senators, I call the meeting to order. 
We have two bills before us this moring—Bill S-15, an act 
respecting the consolidation of the Income Tax Act, and Bill S-16, 
an act respecting Mic Mac Oils (1963) Ltd. One week ago we passed 
a bill similar to Bill S-16 in form and substance. I refer to that 
respecting Central-Del Rio Oils Limited. 


This morning we shall deal with Bill S-16 first. Mr. W. J. 
Hope-Ross, the counsel for Mic Mac Oils, will give us a short 
explanation 


Mr. W. J. Hope-Ross, Counsel, Mic Mac Oils (1963) Ltd.: Mr. 
Chairman, honourable senators, |] am Jim Hope-Ross, counsel for 
Mic Mac Oils (1963) Ltd. With me is Mr. Kenneth Burgis, a director 
of Mic Mac Oils (1963) Ltd. and corporate vice-president of 
Hudson’s Bay Oil and Gas Company Limited. 


Mic Mac Oils (1963) Ltd. is a wholly-owned subsidiary of 
Hudson’s Bay Oil and Gas. Mic Mac is incorporated under the 
Alberta Companies Act. Hudson’s Bay Oil and Gas is a federal 
Letters Patent company. Because Mic Mac holds petroleum interests 
in Nova Scotia, Prince Edward Island, Manitoba, Saskatchewan, 
Alberta, British Columbia and the Northwest Territories and 
because Hudson’s Bay Oil and Gas holds interests in the same 
jurisdictions, there is obviously considerable administrative overlap. 
It is our intention to amalgamate Mic Mac and another subsidiary 
with Hudson’s Bay Oil and Gas. In order to do so both companies 
must be in the same jurisdiction. 


Section 158 of the Alberta Companies Act enables an Alberta 
company to continue federally. As yet there is no adoptive 
procedure in the fedeial act. It is our intention by this bill that we 
shall be authorized to apply to the Minister of Consumer and 
Corporate Affairs to have Letters Patent issued for Mic Mac Oils 
thereby continuing it as a federal company. Amalgamation can then 
take place under section 128A of the Canada Corporations Act. 


As you see, it is a simple bill but an essential one that closely 
follows a similar bill sponsored by Senator Manning, which was 
passed recently by the Senate, with respect to Central-Del Rio Oils. 


Mr. Burgis and I shall be pleased to answer any questions the 
honourable members of the committee may have. 


The Chairman: As and when this bill becomes law, Mic Mac Oils 
will be a federal company. 


t7e6 


Mr. Hope-Ross: That is correct, sir. 


The Chairman: That is a preliminary step so that you may then 
amalgamate Mic Mac and Hudson’s Bay Gas and Oil. 


Mr. Hope-Ross: Yes. The amalgamation will probably take some 
months to complete, but this is the logical step. 


If I may point out to the committee the difference between our 
bill and that respecting Central-Del Rio, ours is simpler in that we 
do not require the act to refer to the amalgamation. Because of the 
wholly-owned status it is a simple matter to call a shareholders’ 
meeting to prove amalgamation. On the other hand, Central-Del 
Rio, with their large public holdings, for the sake of economy 
included the amalgamation agreement in their bill. 


Senator Benidickson: Mr. Chairman, this bill is comparable to 
the bill that was introduced by Senator Manning. 


The Chairman: Yes. It accomplishes the same thing. 


Senator Benidickson: They simply want federal status instead of 
provincial status. 


The Chairman: That is right. They intend to proceed to 
amalgamate once the two companies have federal status. 


Senator Connolly (Ottawa West): Mr. Chairman, if the Canada 
Corporations Act had in it the same provision the Alberta act has 
for allowing a provincial company to become federal, there would 
be no necessity for coming to Parliament for special legislation. 


The Chairman: That is correct. 


Senator Connolly (Ottawa West): I hope some day, Mr. 
Chairman, that change will be made in the Canada Corporations 
Act. 


The Chairman: Senator Connolly, a few years ago when we were 
working on the Canada Corporations Act I presented a draft of a 
provision which would accomplish that. There was fear and 
trembling in Ottawa that that provision might, in some fashion, 
intrude on the independent status of provinces and the federal 
authority. 


I think Mr. Ryan recalls that, because he was one of the nervous 
ones. So we abandoned the idea at that time, but we still have it in 
reserve, | think possibly the Department may be approaching more 
closely the point where we will now get it done within the 
foreseeable future, otherwise we will try it again ourselves. 


Are there any other questions? 
Shall I report the bill without amendment? 
Hon. Senators: Agreed. 


The Chairman: We shall now consider Bill S-15, respecting the 
consolidation of the Income Tax Act in the printed Roll of the 
Revised Statutes of Canada, 1970. 
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We have with us this morning Mr. J. W. Ryan, Director, 
Legislation Section, Department of Justice, to take us through and 
the complexities of this bill that make for hard reading. 


Mr. Ryan, would you make a statement which to simplify this 
bill? 


Mr. J. W. Ryan, Director, Legislation Section, Department of 
Justice: Mr, Chairman and honourable senators, the purpose of this 
bill is set out as concisely as it is possible to do so in the first 
paragraph of the explanatory note. I can expand on this to some 
extent by explaining the circumstances in which the Revised 
Statutes of Canada may appear at this time. As you know this 
revision has been under way for some considerable length of time, 
and as of last August 14 we were finally and irrevocably committed 
to the whole text that had been consolidated to that date. That is 
now in course of completion and should very shortly be reported to 
the Government by the Statute Revision Commission. At this time 
that manuscript or roll, whatever you want to call it, contains the 
Income Tax Act as one of the consolidated Statutes, and that 
Income Tax Act will replace the present or current Income Tax Act 
on the date that the Revised Statutes of Canada are proclaimed in 
force. The immediate result of that will be that the current Income 
Tax Act will be replaced by the Act in the Revised Statutes, | had a 
quick look at our manuscript before I came over and the last section 
numbering in the current Income Tax Act is, I believe, 144 while 
the last section numbering in the manuscript for the consolidated 
act is 207, which means there are some 63 added sections. That is, 
of course, numbering of sections and not of provisions. 


Senator Connolly (Ottawa West): Do you mind if | stop you 
there? I take it that this increase in the numbers results from the 
additions of large sections identified by capital letters such as A, B, 
and c, etcetera. 


Mr. Ryan: Yes, and going down to K in some cases. 


Senator Connoliy (Ottawa West): It is for the most part a 
re-numbering job. 


Mr. Ryan: Yes, we go down through the numbering consecu- 
tively, and we avoid all the A’s, B’s and C’s. This is traditional with 
revisions and has been for almost 100 years—at any rate from 1886. 


Now, if the Income Tax Act that has been amended is brought in 
within a period of, say, 12 months, work on the current Income Tax 
Act will be in progress, I understand that that has been going on for 
some time, because it is very difficult for persons preparing bills to 
shift to a new numbering system, particularly when that new 
numbering system is no part of the law and no part of their 
knowledge. So, the effect of bringing the revised Income Tax Act 
into force at this time will be to cause some confusion, because any 
bill the Government brings in will relate to the current Income Tax 
Act. 


We will have at that time in the House and for the public what 
amounts to three sets of numbers and that, of course, will cause 
some considerable difficulty in relating one set of statutes to 
another, and if this bill which the Government is proposing—and | 
suspect it will be although I have no direct knowledge of it—is by 
way of amendment of the current Income Tax Act, then there is a 
distinct possibility and almost a statutory requirement, if the 
practice of this present Parliament is carried out, that we will have 
to prepare an Income Tax Act in the second supplement. So, there is 
a distinct possibility of having four series of numbers in a period of 
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12 months. You can imagine the difficulty that this will cause to 
income tax lawyers, chartered accountants, parliamentarians, and 
the public generally. 


The Chairman: Do not forget the taxpayer. 


Mr. Ryan: Yes, and, of course, the administrative officials trying 
to prepare the forms for the taxpayers. The whole purpose of this 
amendment is to side-step that situation by preventing the Income 
Tax Act in the revision from coming into force so that the status 
will be maintained until the situation resolves itself, 


The Chairman: Which Income Tax Act will be contained in the 
Revised Statutes if they come out before any amendments are 
brought into force to the existing law? 


Mr. Ryan: The revision will carry the current Income Tax Act, 
and will automatically repeal that current law and substitute for it 
the version in the Revised Statutes which by law is not new law but 
a continuation of the old law. In effect, the current Income Tax Act 
will be replaced by the act in the Revised Statutes. 


Senator Connolly (Ottawa West): That is assuming that this bill 
is passed? 


Mr. Ryan: No, assuming that this bill is not passed. 


The Chairman: That is not what I was asking. I wanted to know 
which Income Tax Act would be the one contained in the Revised 
Statutes if they are published febore these tax changes that are talked 
about take place. 


Mr. Ryan: That is what I answered you, senator. 

The Chairman: Perhaps you had better have another run at it, 
because I was trudging up the hill. 

Mr. Ryan: This is the last consolidation of the Income Tax Act 
that I have, which is 1966-67. There is a later one, | hope. 

The Chairman: Yes, there is. 


Mr. Ryan: This is what has been brought into the consolidation 
in the Revised Statutes of Canada, and this is what will be repealed 
by the Revised Statutes, There is a technical repeal. 


The Chairman: Of course, otherwise you would have two 
statutes reading the same way. 


Senator Connolly (Ottawa West): Assuming, Mr. Ryan, assuming 
that Bill S-15 is passed, what will appear in the Revised Statutes for 
the Income Tax Act? Nothing? 


Mr. Ryan: Fortunately, it will be this one as revised. It will be 
there physically, but it will not be there in law. 


Senator Connolly (Ottawa West): In other words, what you will 
have in the Revised Statutes is what we now have in the Income Tax 
Act? 


Mr. Ryan: Yes. 


Senator Connolly (Ottawa West): With all the sections A, B, C 
and D carried through. It will be consolidated, but it will not be 
revised. 


Mr. Ryan: It will be revised and consolidated, but it will not be 
in force. 
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Senator Connolly (Ottawa West): I see; it is only to appear in the 
Revised Statutes? 


Mr. Ryan: It is already there in the manuscript, and unless the 
whole revision is to be redone there would be no way of getting it 
out. 


Senator Connolly (Ottawa West): If Bill S-15 is passed, then 
what appears in the Revised Statutes for the Income Tax Act is 
not the law. 


Mr. Ryan: That is right. 


Senator Connolly (Ottawa West): The law will be what is in the 
Income Tax Act and in amendments hereafter. 


The Chairman: That is right. Mr. Ryan, let us take this a step 
further: let us assume that at some time during the lifetime of this 
Parliament or during this session there are amendments to the 
existing law. Will you then publish a supplement to the Revised 
Statutes, and if you do, what will you put in it in relation to the 
Income Tax Act? 


Mr. Ryan: Mr. Chairman, are you speaking generally now, or are 
you speaking specifically of the Income Tax Act? 


The Chairman: Specifically of the Income Tax Act. 


Mr. Ryan: Assuming that this bill is not passed and amendments 
are made to the Income Tax Act in the same manner as other 
amendments have been made to other statutes in this session that 
are contained in our Revised Statutes, then what we would have to 
do would be to take these amendments and alter them—revise them, 
if you like—and put them in a second supplement to make them 
correspond to the numbering and the provisions of the Income Tax 
Act in the revision. 


The Chairman: But if we pass Bill S-15, you will then have all 
this revision of what is the existing income tax law, but it will be of 
no force and effect. 


Mr. Ryan: That is correct. 


The Chairman: And the existing law, with its numbering, will 
continue? 


Mr. Ryan: That is right. 


The Chairman: And when changes are made at this session or the 
next session, they will be made in line with what is presently in the 
existing law. 


Mr. Ryan: That is Correct. 


The Chairman: What I am really asking is: At what stage will you 
consolidate the existing law, and how will you go about it, because 
this will be after the event? 


Mr. Ryan: Yes. We will assume we are talking about some time 
in 1972. 


The Chairman: All right. 


Mr. Ryan: The Income Tax Act will have been amended in the 
interim period, and the current Income Tax Act, with its amend- 
ments, would be put out in a consolidated form—not a legislatively 
authorized consolidation, but a consolidation that we call an “‘office 
copy” such at this one. They will be put out by commercial outfits, 
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and will retain the same numbering and will do so until there is 
another revision commission that has authority to alter its number- 
ing. 

Senator Connolly (Ottawa West): Or until the Income Tax Act 
specifically is revised by Parliament and the new act is passed. 


Mr. Ryan: Yes, substituted. 


The Chairman: So even with the Revised Statutes of Canada that 
are to come out available, you will not go there to find out what is 
the income tax law. 


Mr. Ryan: That is right. 


The Chairman: You will have to take the existing law and follow 
it through, together with all the amendments. 


Mr. Ryan: Yes. 


Senator Connolly (Ottawa West): I think this is a question of 
policy and perhaps it is improper to be asking it of Mr. Ryan at this 
time, but I think we should say something about it, Mr, Chairman. 
The Income Tax Act has been amended so frequently that it is not 
just difficult but practically impossible for the average citizen—and I 
would say even for the average lawyer—to follow it. After the new 
Revised Statutes of Canada have been published, I would hope that 
an early effort would be made on the part of the Government to 
consolidate the Income Tax Act, and to pass a new act that would, 
in effect, make it look like the revised act as contained in the 
Revised Statutes. 


The Chairman: | think what you are saying, senator, is that if at 
some stage you have a substantial revision of the existing income tax 
law, what should be done is what is done very often when we are 
amending a section of an act—that is repeal the section and then 
substitute the new one. 


Senator Connolly (Ottawa West): That is right. 


The Chairman: If the amendments that may occur are very 
substantial, perhaps the proper way for Parliament to deal with it at 
the time they are enacting the amendment is to repeal the act and 
substitute a new act. 


Senator Connolly (Ottawa West): Yes. 


The Chairman: We could than achieve a renumbering in that 
fashion. However, this is speculating. 


Senator Connolly (Ottawa West): Yes, it is, but I would like to 
see the committee air the view that it is a desirable step to take. I 
am sure that the department has thought about this and that in time 
it will be done, but I hope it will be done sooner rather than later. 


The Chairman: Well, this is being reported and Mr. Ryan has 
been here to hear what we have to say. We will get the message 
across somehow. 


Mr. Ryan: May I make one observation on that? It is not simply 
a matter of replacing the Income Tax Act. It is a fact that there are 
about nine income tax acts in the provinces which are tightly tied in 
with the federal Income Tax Act at the present time. So, it is not a 
simple matter. 


Senator Aird: I think, Mr. Chairman, what, in effect, we are 
doing today is making an open-ended exception to the Revised 
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Statutes, and that is the point Senator Connolly is trying to 
underline. I am very pleased to have it on the record, that it is 
open-ended and there is no terminal date. What we are endeavouring 
to place before this committee and before Mr. Ryan is our concern 
that efforts be made to come forward with a sensible and 
comprehensible Income Tax Act. 


The Chairman: When we change the format and the numbering 
of the existing law, then we are presenting a problem for different 
provinces to tie in, so it is a big job. The effect of what we are doing 
here is not to disturb that situation but to continue the existing law. 
Is that right? 


Mr. Ryan: That is correct. 


Senator Connolly (Ottawa West): Mr. Chairman, there must be 
some way of simplifying this very complicated act. We have talked 
about this often in this committee. The sections are inordinately 
long, and exceptions are put in. The text is almost impossible to 
read and follow. Perhaps there is some way of breaking up the act 
into different pieces of legislation. It may be that subject matter 
that affects the provinces could be segregated from the main body 
of the act. It should be simplified. Has any research been done on 
this, Mr. Ryan? 


Mr. Ryan: Mr. Chairman, I am not aware of any because, 
fortunately for my state of mind, I am not very closely tied in with 
work on the Income Tax Act. | think others would have to speak on 
that score. 


The Chairman: And | take it you are not ready to accept an 
assignment of that kind! 


Mr. Ryan: Senator, I enjoy coming here far too much with 
regard to corporations and other matters. 


Senator Macnaughton: It may be forced labour before long. 


The Chairman: One of the complications you have in trying to 
wade through the income tax law, as it is now, is that no matter 
what thought is put into a subject matter in respect of which it is 
wished to legislate, doors are immediately opened; and | would say 
that at least as many doors are opened as are closed every time there 
is an amendment to the Income Tax Act. This seems to be an 
inevitable situation. The people who are on one side of the fence 
practising in that field have at least as much knowledge, ability and 
discernment as those who are drafting, and it is when they get their 
experience that the amendments start coming in, The ultimate idea, 
I suppose, is to have a perfect statute, which never seems to be 
achieved, in which there are no more doors that can be opened. | 
would say that that is Utopia—if you can use the word “Utopia” in 
relation to a tax bill. 


Are there any other questions on this bill? I think the purpose is 
clear, and we have had some useful discussion with regard to the 
suggestion that efforts be made to produce a more simplified bill. 
But I am not as optimistic as Senator Connolly that that will happen. 


Senator Connolly: I am not a bit optimistic. 
The Chairman: Shall J report the bill without amendment? 
Hon. senators: Agreed. 


The Chairman: We have two other bills referred to us—C-180, 
the Packaging and Labelling bill, and S-9, to amend the Copyright 
Act. 
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Concerning Bill C-180, we have had requests from at least seven 
different organizations indicating their wish to appear before the 
committee to make representations. The period of time available 
since the bill was referred to committee has not been sufficient to 
enable the witnesses to prepare themselves, This is a very important 
bill. It is one of great public interest, and one which may be helpful 
to the public in many areas, Therefore, we have to examine it in 
considerable detail. We owe that to ourselves and to the public—not 
only the consumers but also those manufacturers who are affected 
by it. As I indicated to the minister a few days ago, we are unlikely 
to commence our study of the bill until after the Easter recess. 


The purpose of Bill S-9 is to remove the performing right which, 
under the Copyright Act, record producers presently enjoy, and 
because of which they can collect royalty payments, 


Although this provision has existed in the Copyright Act for 
years, manufacturers have never filed any tariff. When the bill was 
originally introduced in the Senate a year ago and subsequently 
withdrawn, the various groups described as record producers, and 
who enjoy this performing right, filed a tariff with the Copyright 
Appeal Board as provided for in the act, and hearings regarding that 
tariff are now being held. When those hearings have been concluded 
we will have a better idea of what is involved from the aspect of 
dollars and cents, and the kind of tariff the Copyright Appeal Board 
will approve. 


Many members of the public representing both sides of the 
question have indicated a wish to be heard. 


Senator Willis: The Economic Council has now brought in its 
report that was requested two and a half years ago, but it was not 
brought in at the time I spoke on this bill in the Senate. 


The Chairman: Yes. The report points out that the copyright law 
is very complicated and requires expert knowledge to understand it. 
At first the council was hesitant, but then it jumped right in and 
made a recommendation in line with this bill, that the performing 
right be removed from the act. 


However, when considering the removal of a right that has 
existed for years, we should study it carefully from the point of 
view of both sides. The minister will be present at the committee 
hearings with his representatives and the committee will certainly 
want to hear what he has to say. Those likely to be affected by the 
legislation will also wish to be heard. 


Senator Benidickson: Have we to deal with this bill promptly? 


The Chairman: We will deal with it with our usual promptness in 
the time available. Following the Easter recess we will deal with 
both these measures, There is no great pressure to pass the bill 
tomorrow, 


We should hear whatever representations are to be made, and 
those who are appearing before the Copyright Appeal Board will no 
doubt wish to appear before the committee to present their views. 
One facet of their views is already being presented to the Copyright 
Appeal Board, and since the bill affects an existing right we should 
approach the subject seriously and as promptly as possible. 


Senator Carter: It is possible that the Copyright Appeal Board 
may bring in a nil tariff which would have the same effect as this 
bill, The right would be there, but there would be no benefit from 
it. 
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The Chairman: Senator Carter has raised an interesting point. 
The Copyright Appeal Board is charged with the duty of setting the 
tariff. I doubt whether it has the authority to decide that there shall 
be no tariff. This is similar to the provision contained in section 
91 of the B.N.A. Act. Many cases have arisen over the years because 
of this constitutional aspect. 


The legislation then being considered had included a prohibition 
in relation to an item of trade or commerce, and the courts 
pronounced that the prohibition was not subject to regulation. 
There is authority to determine a tariff but not to make a decision 
that Parliament has not made, namely, that there should be no 
tariff. If we wish to do away with the performing right, and 
therefore the right to have a tariff and to collect a royalty, then it 
has to be done by legislation. 


Senator Carter: Such matters can develop beyond present 
concepts. The right that we may be taking away now may be of 
consequence later and we may have to put it back again. 


The Chairman: That is possible. There is a whole new field of 
copyright law which may have considerable effect on computers. 
Material fed into computers may be of Canadian content or subject 
to copyright. This is a problem that may have to be resolved sooner 
than we think. 


Senator Carter: We may soon have not only recorded sound but 
also a recorded picture on the same record. 
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The Chairman: That is right. 


Senator Carter: Whatever might be said with regard to using a 
sound that is performed, when it is expanded to include graphic 
material it becomes a different field, in which the right probably has 
more significance. 


The Chairman: That is something we shall have to consider when 
discussing the bill. It deals with the performing right, which is an 
existing right to the manufacturer of records. The performer, of 
course, is paid when he performs, even for the purpose of making 
the record, so he also has a right. 


Senator Benidickson: Mr. Chairman, I came in late and I 
apologize. I am concerned about this matter of copyright. 


The Chairman: We are not dealing with it today. We are simply 
discussing it, but our hearings will not commence until after the 
Easter recess. There are many who wish to be heard, so there will be 
plenty of opportunity to ask questions and for you to put forward 
your point of view. 


This is all the business we have. Are you agreed now that we 
should adjourn? Senator Aird has a committee meeting at 11 
o’clock, and I informed him that we would be finished before that 
time. 


The committee adjourned. 
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Orders of reference 


Extract from the Minutes of the Proceedings of the 
Senate, March 30, 1971: 


“Pursuant to the Order of the Day, the Senate 
resumed the debate on the motion of the Honourable 
Senator Heath, seconded by the Honourable Senator 
Kickham, for the seond reading of the Bill C-180, 
intituled: “An Act respecting the packaging, labell- 
ing, sale, importation and advertising of prepackaged 
and certain other products.” 


After debate, and— 
The question being put on the motion, it was— 
Resolved in the affirmative. 


The Bill was read the second time. 


The Honourable Senator McDonald moved, second- 
ed by the Honourable Senator Kickham, that the Bill 
be referred to the Standing Senate Committee on 
Banking, Trade and Commerce. 


The question being put on the motions, it was— 
Resolved in the affirmative.” 


Robert Fortier, 
Clerk of the Senate. 
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Wednesday, April 21, 1971. 
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Pursuant to adjournment and notice the Standing 
Senate Committee on Banking, Trade and Commerce met 
this day at 9:30 a.m. to consider the following Bill: 


Bill C-180, “An Act respecting the packaging, labell- 
ing, sale, importation and advertising of 
prepackaged and certain other products’’. 


Present: The Honourable Senators Beaubien, Blois, 
Carter, Connolly (Ottawa West), Desruisseaux, Everett, 
Flynn, Haig, Hays, Isnor, Macnaughton, Martin, Molson, 
Sullivan, Walker and Welch—(16). 

Present, but not of the Committee: The Honourable 
Senators Heath and Méthot—(2). 


Upon motion the Honourable Senator Connolly (Ottawa 
West) was elected Acting Chairman. 


In attendance: E. Russell Hopkins, Law Clerk and Par- 
liamentary Counsel and Pierre Godbout, Assistant Law 
Clerk, Parliamentary Counsel and Director of Commit- 
tees. 


Upon motion it was Resolved to print 800 copies in 
English and 300 copies in French of the Proceedings of 
this day. 


WITNESSES: 
Grocery Products Manufacturers of Canada: 


Mr. G. G. E. Steele, President; 


Mr. N. Murray Brown, Chairman (President, Christie 
Brown & Co. Ltd.); 


Mr. John M. Lindley, Director (President, Campbell 
Soup Company); 


Mr. Don C. Gibson, Chairman, Marketing Council 
(Vice-President, General Foods Ltd.) and 


Mr. Philip V. Moyes, Executive Vice-President. 


Canadian Food Processors Association: 


Mr. E. T. Banting, Executive Vice-President. 


Packaging Association of Canada: 


Mr. James M. Scott, President (Vice-President, Reid 
Press) Ltd.) 


Mr. John A. Whitten, (Vice-President, Christie Brown 
& Co. Ltd.) and 
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Mr. Lyn G. Jamison, Executive Vice-President. 


At 12:20 P.M. the Committee adjourned to the call of 
the Chairman. 


ATTEST: 


Frank A. Jackson, 
Clerk of the Committee. 
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and Commerce 


Evidence 


Ottawa, Wednesday, April 21, 1971 


The Standing Senate Committee on Banking, Trade 
and Commerce, to which was referred Bill C-180, respect- 
ing the packaging, labelling, sale, importation and 
advertising of prepackaged and certain other products, 
met this day at 9.30 a.m. to give consideration to the bill. 


Senator John J. Connolly (Acting Chairman) in the 
Chair. 


The Acting Chairman: We have before us this morning 
Bill C-180, the Consumer Packaging and Labelling Bill. 
There are witnesses representing three organizations, the 
Grocery Products Manufacturers of Canada, the Canadi- 
an Food Processors Association, and the Packaging Asso- 
ciation of Canada. If it is satisfactory to the committee 
and to the witnesses I will call them in the order I have 
just mentioned. Is that agreed? 


Hon. Senators: Agreed. 


The Acting Chairman: Mr. Steele, will you come 
forward. 
Mr. G. G. E. Steele, President, Gorcery Products 


Manufacturers of Canada: Thank you, Mr. Chairman and 
honourable senators. I should like to introduce the gentle- 
men who are here with me. I am the President of the 
association and a permanent officer. Mr. Murray Brown 
is Chairman of the Board of Grocery Products Manufac- 
turers of Canada and President of Christie Brown & Co. 
Ltd. Mr. John Lindley is a member of the Board of 
Directors of our association, and President of Campbell 
Soup Company. Mr. Donald Gibson is Vice-President of 
General Foods Ltd. and Chairman of the Marketing 
Council of our association. We are here as a delegation 
and we thank the committee for the opportunity of 
making some comments on Bill C-180. 


The Acting Chairman: I need not remind the commit- 
tee that Mr. Steele was formerly Deputy Minister of the 
State Department, and formerly Secretary of the Treas- 
ury Board. He has had a very distinguished career in 
the Public Service and is now retired. Mr. Steele, you 
may proceed. 


Mr. Steele: Mr. Chairman and honourable senators, we 
have circulated in advance a brief which we prepared for 
the joint use of the House of Commons and the Senate 
dealing with our comments on the bill. We thought we 
would not take the time of the Senate this morning to go 
through this again in full, because the brief was the 


subject of our appearance before the house where there 
was considerable discussion on the details that we 
brought out at that time. 


On behalf of our association I wish to say that we are 
disappointed that more of the concerns that we expressed 
in this brief were not reflected ultimately in the bill 
when it passed third reading in the house. I have pre- 
pared a separate smaller submission for the purpose of 
this morning’s hearing based on three or four of the main 
points which still seem to us to be very important indeed 
with regard to this bill. We have brought to the commit- 
tee copies of this submission in French and English, and 
if I may take the time of the committee I would like to 
go through it. It is a summary of what we still consider 
to be the main points of concern from an industry point 
of view. 


The Acting Chairman: Is that agreed? 
Hon. Senators: Agreed. 


Mr. Steele: Mr. Chairman and honourable senators, we 
bring to the attention of the Senate of Canada, now 
considering Bill C-180, that our Association, Grocery 
Products Manufacturers of Canada, which contains some 
70 companies engaged in the packaged food and non-food 
manufacturing business in Canada, will be greatly affect- 
ed by the various new requirements set out in this bill. 


As we indicated in our brief, our membership does not 
object to a new law of this kind which envisages a more 
comprehensive set of labelling and packaging require- 
ments, but we do point out that our industry has for 
many years been regulated under many other statutes of 
the Parliament of Canada, some 15 in number—these, by 
the way, are listed in the back of our original brief as a 
list of all statutes which presently, in one way or anoth- 
er, govern this industry—so that our concern focuses 
more directly on the new requirements which appear for 
the first time in this bill. 


Our concerns have not been greatly alleviated to date 
by the small number of amendments which the Govern- 
ment proposed during the committee stage of this bill in 
the House of Commons. These concerns essentially relate 
to the following: 


Firstly, a number of areas which presently are covered 
by the Combines Investigation Act would now, if the bill 
passes in its present form, be the subject of detailed 
regulation by the Governor in Council. Therefore, deci- 
sions about what may constitute misleading or deceptive 
statements for the future in the many thousands of pack- 
aging and labelling situations which we experience will 
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become a matter for judgment by those preparing regula- 
tions rather, than by the courts of the land. 


Essentially we are referring to the provisions of clauses 
7, 9 and particularly 10 of the bill. Many rather onerous, 
detailed requirements are prescribed for listing informa- 
tion on labels. There will now be a right in the Governor 
in Council to decide really what constitutes a misleading 
or deceptive statement on the label of a prepackaged 
good. As I have indicated, this aspect of the law has up to 
this point in time been handled under the provisions of 
the Combines Investigation Act, section 33, which has the 
power, as you know, to bring action before the courts 
where there is any complaint of deception or fraud. 


Secondly, we are very concerned that, in attempts to 
seek some standardization of package sizes and shapes, 
the Government and the minister under clause 11 of the 
proposed bill make no provision whatsoever for any form 
of mandatory consultation with those who are going to be 
regulated against. The arguments which the minister has 
brought forward to justify direct action in this way by 
the Governor in Council fail, we regret to say, to con- 
vince our industry that there will not be many problems 
unless there is some legislative assurance given that we 
will be consulted as a matter of right. 


Thirdly, the other major area of concern has related to 
the strong powers of seizure and detention and the role 
of the inspectors as contemplated in this bill. The minis- 
ter introduced some clarifying amendments to clauses 14 
to 17, which have at least made it clear that in seizing 
product, inspectors would normally limit these seizures to 
the amount required to make adequate tests and as evi- 
dence, but power still resides with the inspectors to seize 
whole shipments or major quantities of both product and 
other materials, as defined in this act, on the inspector’s 
own interpretation of what the public interest requires, 
and we would like to comment on this point at greater 
length while this matter is before your committee. 


Could I just add that we emphasized very strongly 
when we had an opportunity to discuss this before the 
house committee that these powers seem to us naturally 
to make eminent sense when dealing with health or the 
safety of products. However, this is a packaging and 
labelling bill and it seems to us that to have the same 
broad powers of seizure and detention and to keep a 
product off the market because there may be some 
offence relating to the wrapper or label calls for further 
attention. Apparently there has just been a transference 
of this type of thinking from the one situation to the 
other. i 


In looking at the bill, therefore, on a clause-by-clause 
basis, we would refer the Senate to the following specific 
points. 


Clause 3 of the bill was not amended in its progress 
through the House of Commons, although it was 
spoken to at some length by some of the Members of the 
Opposition. This is an unusual section stating that Bill 
C-180 would take precedence over the other acts and 
regulations which may at the present time deal with 
matters covered by Bill C-180. 


During the committee hearings in the house, a witness 
appeared from the Department of Justice, a Mr. Beseau, 
and he did not really clarify the situation too much when 
he said that the powers under Bill C-180 would apply: 


—only to the extent that another act is amended 
where a power has been given in Bill C-180 to do 
such things in such form and manner as may be 
prescribed by the regulations in Bill C-180. 


Senators will note, for example, that in addition to the 
regulation-making power in clause 17, there are several 
clauses in Bill C-180 where the words ‘fas may be pre- 
scribed by regulations” leave a considerable degree of 
uncertainty about what is intended. There would still 
seem to be some clarification needed of just how this 
broad power of clause 3 would work and also what is 
intended here in terms of setting aside the many acts and 
regulations with which our industry has become familiar 
over the years. 


We realize that a comprehensive statute must contain 
some power which deals with the existing law and regu- 
lations. However, to include power of regulation which 
can in effect amend the statute law strikes us as unusual. 
We have been searching for a positive solution to this 
problem. Perhaps the power should be limited to amend- 
ing regulations under the other statutes. Most of these 
cases would deal with regulations under the statutes, but 
it is a most unusual power. 


The Acting Chairman: I take it, Mr. Steele, that this 
comment refers only to clause 3 (1)? 


Mr. Sieele: That is quite correct, Mr. Chairman. 


The Acting Chairman: For the sake of the record it 
might be well to read clause 3 (1): 


Subject to subsection (2) and any regulations made 
under section 18, the provisions of this Act that by 
the terms of this Act or the regulations are applica- 
ble to any product apply notwithstanding any other 
Act of the Parliament of Canada. 


As I understand it, your comment is that although the 
terms of the act may vary other statutory provisions, you 
question the appropriate character of the further provi- 
sion of this subclause, which says that regulations made 
under this act would take precedence over other statuto- 
ry provisions that might conflict with those regulations? 


Mr. Steele: That is our main point, Mr. Chairman. We 
find it most unusual that regulation-making power would 
be given to amend statute law. I do not believe I have 
participated in a sufficient examination of this point at 
any level, inclucing such statements as I have heard by 
the minister as to why this power is needed. It simply 
places into the hands of those who will be making regu- 
lations a considerable power to review all the statutes 
and regulations in this field. We are afraid that we are 
replacing the familiarity and custom that we know in 
other acts and regulations by something about which we 
really do not know much. 
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The Acting Chairman: Perhaps it might be helpful if 
you would again read the statement of Mr. Beseau, of the 
Department of Justice. 


Mr. Steele: When Mr. Beseau was asked this question 
before the House of Commons committee, he said that 
clause 3 (1) would apply more “only to the extent that 
another act is amended where a power has been given in 
Bill C-180 to do such things in such form and manner as 
may be prescribed by the regulations in Bill C-180.” It is 
difficult, not having had a chance to examine him when 
he made this statement, to be precise about what he 
intended, but he may have said that this will only apply 
if Bill C-180 actually has had the effect of amending 
another statute. 


Senator Walker: He is really giving it the power of the 
Bill of Rights, is he not—an overall omnibus bill? 


Mr. Steele: Yes, he is, The question whether or not this 
applied to the Bill of Rights was asked by some members 
in the house. This is not a point we raised in our own 
testimoney, but it is not clear if this does have the effect 
of setting aside the Bill of Rights, because it just says 
“any act of the Parliament of Canada”. 


Senator Carter: When we had the Hazardous Products 
Bill before us, it empowered the Governor in Council to 
add or delete articles in Schedules A and B, and these 
additions or deletions had the force of amendments to the 
act. You will remember that the committee took a fairly 
strong stand on that point, to the extent that I think 
there was incorporated by this committee a clause which 
would have the effect that any amendments brought 
about in this way through the regulations would come 
back to Parliament within a specific period of time for 
ratification. 


The Acting Chairman: Was it a positive or a negative 
thing? 


Senator Molson: Two years was it not? 
Senator Carter: I think it was two years. 


The Acting Chairman: The device used, as I recall it—I 
may be wrong—is that the change in the schedule would 
be made by order in council, and it would remain unless 
within a certain period of time appropriate action was 
taken in one of the Houses of Parliament. 


Senator Carter: That is right. I think the regulation 
had to be tabled, and then there was a ten-day period in 
which anyone who had objections to the regulation could 
raise the issue. I think that was the form it finally took, 
but there is nothing like that in this bill. 


The Acting Chairman: No. It is a useful precedent. 


Senator Macnaughion: Surely the best way to get the 
best evidence on this is to have Mr. Beseau here. 


The Acting Chairman: Mr. Beseau or someone from 
the Department of Justice, I should think. I am sure the 
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committee will do that. The chairman will arrange for it, 
and I will bring this to his attention when he comes. 


Mr. Steele, I am afraid we interrupted you, but I 
thought this was an important point in your submission 
and that we should perhaps clariy the facts before we 
proceeded. 


Senator Molson: Mr. Chairman, just before we move 
on, I am looking at clause 3 and then going to clause 18, 
paragraph (h) of which says, “subject to any other act of 
the Parliament of Canada”. Is that not a contradiction? 
One says it may amend another act afnd this one says 
“subject to any other act” the Governor in Council may 
do certain things. 


The Acting Chairman: That is a valid point to raise. I 
think our earlier comment, particularly the reference 
Senator Carter made, plus the one Senator Molson has 
now made, make it important for some explanation to be 
given from the Department of Justice on this issue. 
Thank you, Senator Molson. 


Mr. E. Russell Hopkins, Law Clerk and Parliamentary 
Counsel: May I just point out the opening words of 
clause 3 do say: 

Subject to subsection (2) and any regulations made 
under section 18. 


The Acting Chairman: Would you say that had the 
effect of eliminating the caveat in paragraph (h) of clause 
18? 


Mr. Hopkins: I think the Governor in Council would be 
left free under clause 18 to do what he likes. It could 
include a caveat of the kind in here. 


The Acting Chairman: I think the question is whether 
the Governor in Council is left free under clause 3. 


Mr. Hopkins: I merely point out that there are two 
exceptions in clause 3, and that is as far as I am going to 
comment at the monent. 


The Acting Chairman: Obviously it is a complicated 
problem on which we should have an explanation. 


Mr. Steele: My only observation was that we found 
confusion here in trying to relate clause 3 to the old 
clause 17, now clause 18, and also because of the fact that 
in addition to the specific regulation-making powers 
under the regulation clause there were these words 
attaching to some of the other clauses of the bill, ‘“‘as may 
be prescribed in regulations”, which are not referred to 
in the regulation-making clause. It is a rather difficult bill 
to work through in this respect and realize its full 
implications for industry. 


Going on from clause 3, we did make reference to this 
problem of the relationship between this bill henceforth 
and the Combines Investigations Act as we have known 
it. Clauses 7 and 9, which deal with misleading advertis- 
ing and labelling, brought forth a comment from our 
members in our brief that we have a strong preference 
for the approach under section 33 of the Combines Inves- 
tigations Act. We were not reassured when the minister 
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made a statement during his committee appearance, from 
which I quote: 
Regulations are necessary not to prejudge what is an 
offence, as the Grocery Products Manufacturers put 
it, but to remove from the courts and to put into 
clear law what the policy should be. 


I think that rather aggravated our concern, as a matter of 
fact, because one of the things we have tried to stress is 
that business, in operating, develops a degree of certainty 
out of knowledge of the number of instances where cases 
have come before the courts, and it is guided by them 
pretty much and observes them fairly closely. However, 
if we are now to get into a situation where there will be 
regulation writing in this area, considerable element of 
uncertainty rather than certainty will emerge from the 
point of view of industry activity here. 


The Acting Chairman: Would you not think, Mr. 
Steele, regulations could clarify the intent of the legisla- 
tion itself? It seems to me that as long as the regulation 
is within the four corners of the act, then it can clarify 
and make more precise what is very general in the act. 
So far as your members are concerned, would they not 
know in a good deal more detail what they are required 
to do if the regulations are clear and precise and are seen 
to apply to them? I am not suggesting they may like the 
regulations. It is a question of clarification; I think it is 
something that can be cleared up by regulations. 


Mr. Steele: It should be, I hope, Mr. Chairman. I think 
we should take just a moment to look at clauses 7 and 9. 
The thing that concerns us most is that there is a consid- 
erable extension through this bill of the areas of what 
may be described as misleading or false information, 
where large areas of judgment are going to be exercised 
by someone. 


Until we know more precisely, I suppose, just exactly 
how regulations will be written in this area, we have a 
considerable amount of concern about what will be in 
peoples’ minds. For example, clause 7(2)(a) on page 4 
reads: 


(a) any representation in which expressions, words, 
figures, depictions or symbols are used, arranged or 
shown in a manner that may reasonably be regarded 
as qualifying the declared net quantity of a prepack- 
aged product or as likely to deceive a consumer as to 
the net quantity of a prepackaged product; 


And then it goes on in (b) and (c) to elaborate more on 
what it is that they have in mind. These are all areas of 
considerable judgment in terms of how one interprets 
information on a label. There are just thousands of these 
Situations, This is the point we are making on this. 


No one is arguing that there should be any attempt to 
deceive the consumer deliberately by the information 
that is on a label or packaged goods. But the writing of 
regulations in this amount of detail in this area is wors- 
ened. The principle at least that we have been following 
so far is that people are free to make judgments in this 
area, knowing what the courts have said about what is 


misleading and deceptive, and to be guided by these 
decisions. 


Senator Beaubien: Mr. Steel, in the United States, is 
this sort of legislation administered under the state or the 
federal jurisdiction? 


Mr. Steele: It is administered by the Federal Trade 
Commission, under the Secretary of Commerce. 


I think it would be fair to say that this would be a 
much more detailed and comprehensive statute than 
appears on the books in the United States at the present 
time. The minister, in fairness to him, in speaking on this 
bill, said that it was deliberately so, because in the 
United States they have run into difficulties with what 
they call the Fair Packaging and Labelling Bill. Never- 
theless, there are a considerable number of safeguards 
for discussion built in between the Secretary of Com- 
merce and industry generally in their law which do not 
appear in this one. 


The Acting Chairman: This in effect, I suppose, would, 
for the purposes of safety, compel every manufacturer 
who prepackages his goods, to apply to the authorities for 
approval of his label? 


Mr, Steele: It will in effect create that kind of situa- 
tion, sir, because there will be so much uncertainty that 
it seems to me that the course of wisdom on the part of 
any manufacturer will be to check in advance. This 
creates a climate which is worrisome, too, that he must 
come to some one and actually say “do you think this 
will get by under the regulations?” There is this constant 
interpretation going on. 


This has been one of the problems with the whole 
labelling and packaging area in the past, to try and get 
definiteness and certainty, so that there would not be a 
need to move to Ottawa to get a pre-check on this every 
time one wanted to make a change. 


That is our main point on clauses 7 and 9, namely, that 
they introduce a completely new concept into the packag- 
ing and labelling area from that which we have been 
experiencing under section 33 of the Combines Investiga- 
tion Act. 


Senator Walker: Have you any suggestions as to a 
substitute for this? 


Mr. Steele: Our recommendation, frankly, in our own 
brief was not to try and modify this but to raise very 
seriously the question whether this was a good move, 
whether we should not stick with the law we know in 
section 33, and not attempt to have regulation-writing 
powers in a packaging and labelling bill which deals with 
what we would call advertising on the package. Advertis- 
ing is controlled under section 33 now. 


Senator Molson: What about the frozen food require- 
ments under the Food and Drugs Act? 


Mr. Steele: They certainly deal, Senator Molson, with 
the safety and health aspects of our food. Of course, you 
may not advertise in conflict with regulations under the 
Food and Drugs Act. But here again over the years a 
certain amount of uncertainty has grown up as to what 
the Food and Drugs Act will or will not permit. For 
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example, you cannot make claims as to the nutritional 
quality of a product, or you cannot misrepresent the 
health or nutritional aspects of any product. That is a 
form of advertising, if you will, but it has to do with the 
objectives of the Food and Drugs Act. It seems to me that 
this bill takes us further into the area of advertising and 
promotion generally. That is a thing which takes us away 
from the straight health and safety aspects. 


Senator Molson: You have other requirements under 
the Food and Drugs Act as regards to contens of the 
package, have you not? 


Mr. Steele: Yes, there is quite a comprehensive set-up 
under this, as a matter of fact. 


The Acting Chairman: There is a good deal of regula- 
tion under some of the other acts mentioned in your 
general brief where, by regulation, certain standards are 
prescribed for labelling and for claims, and indeed for 
content of the prepackaged goods. 


Mr. Steele: Yes. 


The Acting Chairman: I think it might be helpful to 
the committee, if the committee agrees, for you to read 
from your original brief, Appendix A, which sets out the 
various acts to which people in this industry are subject. 
Would that be helpful to the committee, to know about 
these acts? Would you care to put those on the record? 


Mr. Steele: Yes. This is Appendix A to our main brief. 
It is a list of the current acts of Parliament providing 
consumer guarantees, standards and protections. There 
are fifteen of them. They are: 


Weights and Measures Act 
Fish Inspection Act 


Meat and Canned Foods 
Agriculture) 


Food and Drugs Act 

Proprietary or Patent Medicine Act 

Canada ‘Dairy Products Act 

Fruit, Vegetables and Honey Act 

Maple Products Industry Act 

Canada Agricultural Products Standards Act 
Meat Inspection Act 

Combines Investigation Act 

Hazardous Products Act 

Textile Labelling Act 


Broadcasting Act, because there are considerable 
regulatory powers referring to advertising, as you know. 


National Trade Mark and True Labelling Act. 


Act (Fisheries and 


The Acting Chairman: These are all federal statutes? 
Mr. Steele: Yes, they are all federal statutes. 


Senator Macnaughton: Is there an area in the provin- 
cial acts that we have to cope with now, with require- 
ments as to language, and so on? 


Mr. Steele: Yes, at the present time there is no statute, 
for example, in Quebec, but there are regulations made 
23735—2 
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under their agriculture act relating to bilingual labelling 
within the Province of Quebec. These are well under- 
stood by our industry and in fact we have a code of 
practice in this field. Each of the provinces—I will not 
say all of them but an increasing number—are develop- 
ing consumer protection acts of one kind or another, to 
deal with the areas within their own jurisdiction. I might 
just cite one kind of example, which is very recent and 
very bothersome to use. We were just out to British 
Columbia and making representations in their legisla- 
ture. The legislature of British Columbia has passed a 
Synthetic Food Products Act, which will be administered 
by the Minister of Agriculture in British Columbia. This 
in effect is taking the same powers in that jurisdiction, in 
British Columbia, to regulate the way in which natural 
and artificially composed or formulated food products 
must be marked in that province. 


So we are getting into quite a worrisome situation 
here, when some of the provinces now move in to estab- 
lish independently a view of the concern from their own 
particular interest. There are real problems in British 
Columbia in some of these agricultural areas. 


We have been trying to keep them in line so we do not 
get too many sets of rules going at one time in this 
country. We are as an industry concerned about this 
problem. All of the large companies in our association 
are national companies and depend very much on being 
able to understand the rules that operate from one side 
of the country to the other. In this respect we favour 
whatever law comes along so long as it is a nationally- 
accepted law that others can accept and work with. 


Senator Desruisseaux: Mr. Steele, with respect to the 
broilers that are coming into Ontario from the province 
of Quebec, does the labelling or packaging of them 
require that they be sold under a permit? 


Mr. Steele: The burden of the amendments which Mr. 
Stewart has before the Ontario legislature now is to give 
to the local marketing board the power to seize any 
product not licensed by the Ontario marketing board. 
British Columbia precipitated the same type of situation 
when it made sure that products moving from Alberta 
into British Columbia were licensed by the authorities in 
British Columbia. 

Only one province has seen fit to challenge this at the 
moment, and that province has a case going through the 
courts on its way to the Supreme Court of Canada as a 
test case to try to determine just what the jurisdictional 
boundary lines are. 


It is a very worrisome type of development, because 
there seems to be an upsurge of the use of provincial 
powers to deal with matters within their own jurisdic- 
tions, thereby, in effect, producing a situation where bar- 
riers are being put around the provinces so far as trade 
is concerned. 


The Acting Chairman: The trade problem has very 
serious consequences, and perhaps we should deal with 
that separately; on the other hand, there is the matter of 
labelling and the importance of true labelling in order to 
communicate the true message to the consumer or pur- 
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chaser. In this respect, there is concern not only at the 
federal level but at the provincial level as well. I gather 
that most provincial legislatures are trying to correct this 
situation. I can see where the question might very well 
arise as to where the true jurisdiction lies. Has your 
association given consideration to the question of wheth- 
er or not the power that is being taken here to label is a 
proper federal authority that is being invoked or is a 
provincial authority? 


Mr. Steele: We have taken legal advice on this point, 
Mr. Chairman. I do not know whether this would be 
regarded as a proper posture for us to be in, but we 
strongly support the idea of having a national or Canadi- 
an set of standards here which would be acceptable in all 
of the provincial jurisdictions. Therefore, we have not 
wanted to identify certain of the sections here where one 
might be worried about this. But we are assured by some 
legal counsel who have looked at the bill that there are 
reasonable grounds for doubting whether some of these 
ptrrwers do in fact reside with the federal Parliament. 


One general comment should be made. This is a wor- 
risome aspect to us, too, because more and more the 
Criminal Code power is the one that is being used to 
extend and to make it quite clear that the federal Parlia- 
ment has power to move into these areas. But this is a 
trade and commerce bill. In fact, it is a bill to regulate 
commerce in the country, and in the commerce-power 
field you would get real questions whether or not you 
could at the federal level make regulations which would 
apply within a province. 


As I understand it, although there has been no public 
discussion about it, questions have been raised about this 
whole matter by the attorney general of Quebec. We 
understand further that other attorneys general may 
follow suit. It is our job to try to wrestle this out at this 
time. Our position is that if we are going to have this 
bill, then the concept of the bill should be one that 
everybody across the country will understand. We 
wanted to be as defined and as clear as possible so far as 
the industry is concerned. 


Senator Hays: Mr. Steele, in so far as the objections 
you have to the bill are concerned, can you give us 
specific examples in the grey areas with certain specific 
products that you see trouble with in respect of the 
clauses you have already mentioned? 


Mr. Steele: Yes, we can, sir. Would the committee wish 
to take a quick look at one or two of these problems? 
With respect to section 7 and section 9 we have already 
been given some indication of what the views of the 
minister and his officials would be, and those views raise 
some real points as to how products should be marketed 
or sold to the public. For example, we brought along 
some of the products of Mr. Gibson’s company. With 
respect to these his company just accepts the fact that it 
is possible for some of its approaches in the way it 


markets products to be taken right out of its hands 
altogether. 


Perhaps Mr. Gibson would like to speak to this matter. 
The question really is whether he should be able to put 
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the picture of a fruit, for example, on the front of a 
package if it in fact does not contain fully the natural 
fruit product depicted. 


The Acting Chairman: Perhaps it might be helpful to 
the committee to have that kind of information, if the 
committee agrees. 


Hon, Senators: Agreed. 


Mr. Don C. Gibson, Chairman, Marketing Council, Gro- 
cery Products Manufacturers of Canada: Mr. Chairman, 
honourable senators, if I may I will just line up these 
packages of JELL-O. They are ten, separate, individual 
flavours of JELL-O jelly powder. Out of a total line of 16 
flavours there are ten that are red flavours, as indicated 
by these packages. They are red in colour. These pack- 
ages cover various combinations of fruit flavours, but 
they are all of the red fruits, such as cherries, strawber- 
ries, raspberries and so on. 


As do many other companies, we have used pictorial 
illustrations of the original fruit from which the flavour 
is derived. Our submission is that if we as manufacturers 
were to be in a position of not being able to use illustra- 
tions of the natural fruit, it would be a disadvantage to 
the consumer. We suspect the consumer would have 
much more difficulty in identifying an individual flavour 
out of a large array of products on the shelf. 


The Acting Chairman: The picture of the fruit is there 
simply as a symbol? 


Mr. Gibson: The fruit is depicted to represent the 
flavour. It is not there to suggest that that particular fruit 
is contained inside the product. It simply illustrates that 
one package contains a cherry flavour and another a 
strawberry flavour and so on. We believe that symbols 
are the best way of communicating information instantly 
to the housewife doing her weekly shopping. We feel that 
we may create a substantial problem for the housewife in 
identifying what flavour a package contains should we 
not be able to use symbols to communicate that 
information. 


Senator Molson: What is the descriptive wording on 
the package? 


Mr. Gibson: Where imitation flavours are used, senator, 
it is clearly stated in the ingredient line. 


Senator Molson: I see that it says that it is wild cherry 
jelly powder. 


Mr. Steele: We chose this example, Mr. Chairman, not 
because it is a stark one—and it is that—but it does raise 
two or three interesting points. There is the view around, 
which I suppose is reasonable, that you should not be 
misleading the public about the real product that may be 
inside if, in fact, it is not made out of the real, natural 
product. Of course modern food technology permits the 
exact reproduction of these things. This was the essence 
of our discussion in British Columbia that whereas they 
were complaining about the competition of these apple- 
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flavoured drinks or apple crystal drinks, when dealing 
with their own problems of apple juice in British Colum- 
bia, one cannot claim it is nutritionally inferior to the 
other product because it would not be permitted. The 
problem we are running down and which bothers us 
about this type of legislation is, who is going to be 
making these judgments? Are we going to have a 
chance to consult with them about these things? 


There is another aspect about symbolism which Mr. 
Gibson might have mentioned, and that is that there are 
many people in this country who do not understand 
either French or English too well, and symbols do have a 
meaning when people are looking around for goods. 


The Acting Chairman: Well, your concern, Mr. Steele, 
is in connection with the regulations that might be made 
in respect of, say, clause 7(2)(b). The proposed law pro- 
vides that where there is “any expression—or symbol 
that implies—that a prepackaged product contains any 
matter not contained in it’, the use of that symbol is 
prohibited. Now in the case of the product which you 
have put before us you have a package of JELL-O which 
has, say, a raspberry flavour and you have a picture of a 
raspberry on top of a prepared dish of jelly. There is in 
fact no natural raspberry in that, but there is an artificial 
raspberry flavouring in it, is that so? 


Mr. Steele: That is correct, sir. 


The Acting Chairman: But your wording describing 
the content of the package says that it is raspberry 
flavouring rather than natural raspberry? 


Mr. Steele: That is right. 


The Acting Chairman: In that case I take it that your 
complaint is that since there is no natural raspberry in 
that then by law the regulation would have to require 
you not to use the picture of a raspberry. 


Mr. Steele: It might, unless we won an argument that 
we were not reasonably depicting this as containing 
something it does not. 


Senator Molson: Why is that carton not labelled “rasp- 
berry flavour’? It says “Raspberry JELL-O” or in the 
case of the package I have it says “Wild Cherry JELL- 
O”. Why does it not say “wild cherry flavouring”? Surely 
that would cover the point pretty satisfactorily because 
when I see “wild cherry’ on it, to me there is the natural 
assumption that the package contains wild cherry. 


Senator Carier: It says in fact “Wild Cherry Jelly 
Powder” but in fact it is not wild cherry jelly powder. It 
is wild cherry flavour. So your statement is not actually 
correct. 


Senator Hays: It is like picking a wife; you look at her 
face and legs and take a chance on the rest of her. 


The Acting Chairman: I think your wife should feed 
you unseasoned JELL-O, senator, after that. I think 
Senator Molson’s point is a valid one but I think there is 
also the further proposition that you would be prohibited 
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under the clause I have cited, clause 7(2)(b), because you 
did not have the natural juice of the fruit in question 
and then you would be prohibited from using the picture 
of the piece of fruit. 


Mr. Steele: Yes, in any form, to identify it. This is the 
real concern we have. It is a more complicated world 
than this too, Mr. Chairman, because in some products, 
and I would not know whether this applies to the product 
we have been looking at, but I do know that in some 
others you get a mixture of natural fruit essences and 
some artificial ones. You get a very complex situation to 
try to cater for. 


Mr. Gibson: Mr. Chairman, if I may talk to the point 
Senator Molson raised about the use of the word “fla- 
vour’’, this is not of concern because this can be done in 
respect of many products about which that statement is 
made. It is of no detriment to anybody in manufacturing. 
And if this clarifies it for the consumer, then that is fine. 
I think the issue is this; can we use pictorial symbols to 
communicate? 


Senator Molson: I would think with respect, Mr. Chair- 
man, that if it was clearly marked that that was the 
flavour that there would be a much stronger argument 
for the use of the symbol than there is in this particular 
instance. Personally I would think that the use of the 
symbol and the statement of the fact that it was artificial 
flavouring would be extremely useful from the point of 
view of the user as well as from the point of view of the 
manufacturer as long as that was clearly understood, and 
it was made clear what was in the package. I personally 
do not go to supermarkets very often, but if you have to 
go around and read the fine print on packages, then I 
think it would be extremely difficult to fill your cart. It 
seems to me that the use of the pictorial representation 
suitably protected is a very good one. 


Senator Blois: Mr. Chairman, I make this point to 
support Senator Molson. I took the time to go into some 
of the supermarkets here and this is one of the items I 
looked at. Several of the ladies to whom I put the ques- 
tion said ‘Don’t ever take that off because I can’t see.” 
They told me they go by the little emblem on that, 
whether it be cherry, raspberry, or strawberry. Perhaps 
it should be worded differently, but I think the emblem is 
necessary to the average woman who is doing the buying. 


Senator Isnor: From the advertising point of view it is 
also very important. You are using it on television? 


Mr. Gibson: Yes, sir. 


The Acting Chairman: The neat question then is as to 
whether or not this section of the act would allow you to 
use the symbol and whether they could write the regula- 
tion in contravention of that section of the act. Is this the 
point you are concerned about? 


Mr. Steele: Yes, we are very concerned about that 
because we feel, as you have indicated, that there is a 
likelihood that we would not be able to use symbolic 
representation of any kind. 
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The Acting Chairman: Well, I think you can visualize a 
situation where the official in charge of the regulations 
and who is going to write them would be approached by 
you and you would say “We would like to use the 
raspberry symbol” and he would say “Well, you do not 
have raspberry in it, and section 7(2)(b) does not allow 
me to let you use that symbol.” That is the neat point, is 
it not? 


Mr. Steele: Yes, sir. Regarding clause 11, in the minis- 
ter’s defence of his not wishing to change any part of 
clause 11 about package standardization—this is what he 
spoke about in the committee of the other house—he 
refers to the various packaging situations in our industry 
where some standardization already exists. He mentioned 
particularly the canned fruit and vegetable area. It is a 
far cry, however, from his example to the many thou- 
sands of different packaging situations which henceforth 
would be covered by clause 11 without benefit of any 
mandatory consultation. It is the view of the minister, 
with which we disagree, that he feels it is not necessary 
to call in the Standards Council, a new body created by 
the Standards Council Act, and that it is sufficient for 
manufacturers and consumers to sit down in a number of 
instances to work out what is required. We would submit 
that this would be a wrong course of action and that, if 
views are held by the Consumers Association and Gov- 
ernment about what industry should do, these views 
should be referred to an independent body such as the 
Standards Council with a request that the matter be 
studied and a plan worked out to bring in changes if 
these are indicated. We would like the Senate to review 
our statement on this again and to consider favourably 
the amendment of this section to require some form of 
mandatory consultation with industry. The minister feels 
that such mechanism would take months or years to 
come to grips with the problem and he would like to get 
on with the job of passing judgment on examples of 
undue proliferation of shapes and sizes and of discussing 
regulations with the industry on this matter. 


We think this is a most important point and that what 
is needed is some mandatory requirement that the minis- 
ter consult with those who are likely to be affected. The 
industry is really the only one who can understand the 
problem and give the minister an indication of what the 
reaction and cost will be. This is our main point about 
clause 11. 


Senator Walker: When advertising JELL-O you have 
always indicated that artificial flavouring is used. 


Mr. Steele: Yes, whenever artificial flavouring is used 
the product is so marked. That is a requirement under 
the Food and Drug Act. 


Senator Walker: What is the minister’s objection? 


Mr. Steele: One would assume from the statements 
reflected in the minister’s comments that there is too 
much prominence given in this type of product advertis- 
ing to the pretty picture on the package, which attracts 
people to buy it in the first instance, without asking them 
to be discriminating about what they find in the package. 


We come again to the point I mentioned about standard- 
izing shapes and sizes of packages which is of even 
deeper concern in some respects because it is completely 
new. Although the Government is moved to do some- 
thing, in our view the way to approach this matter is 
that there should be prior consultation down the line 
with industry before regulations are passed which say 
that a particular product in a particular area might 
have only x number of sizes in such and such a form. 


The examples used time and again by the minister are 
those which come up in certain specific product areas, 
such as toothpaste and detergents. There are many sizes 
of detergents. Our point is that there are so many thou- 
sands of similar examples in the packaged goods area, 
that to have regulations made in such areas without a 
consultation requirement of a mandatory kind would 
create a real problem for the industry, the consumer, the 
Government and everyone else. 


Senator Hays: There is a right of appeal to Somebody. 


Mr. Steele: We feel that it is very important that when 
the minister exercises the power to make a determination 
on what is an undue number of sizes he should come to 
the industry and say “I think there are too many sizes” 
and should start negotiations and receive the views of the 
industry on how many sizes there are and what purpose 
likely to be served. 


Senator Hays: Such as an eight-ounce size instead of a 
seven-ounce size. 


Mr. Steele: Yes. There are all sorts of examples which 
could be cited of the great variety that exists on the 
shelves. 


Senator Molson: Is there any unanimity in the industry 
as to the proliferation of sizes? 


Mr. Steele: I could give examples indicating how dif- 
ficult this problem is. Perhaps I should mention the case 
of tea. It is always said that the industry will not move 
in these areas unless it is forced to. This is really an 
unfair over-simplification of the problem. I take as an 
example packaged tea because we have within our one 
association all the major tea blenders and manufacturers 
in Canada. The majority of the larger ones quickly 
reached the conclusion that in packaging a pound of tea 
in different bag size you could have a range of 32, 64, or 
120 bags, which would cover most of the marketing 
situations. 


We have studies this problem and we know that we 
can reach agreement among the major companies. Is it 
appropriate for an industry such as this to have a stand- 
ard of regulation put out by the Government if its effect 
will be to put certain tea companies out of business? One 
company wrote to me from England stating that they 
understood that in Canada we were studying a regulation 
of this kind. That company explained that they marketed 
their tea all over the world in a size that would not come 
within the range used in Canada. They explained that 
they used 144 tea bags to the pound, the reason being 
that they found a high degree of acceptability for that 
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size. In order for such a company to enter the Canadian 
market, would it be forced to use the Canadian standard? 


We find this a difficult problem to wrestle with in 
terms of suggesting that it is nice and cozy for the 
companies that are already there, but we exclude some- 
one who chooses not to package in that format. It is an 
interesting philosophical point. In the United States the 
Government has taken the view that it will not by means 
of regulation put certain people out of business. 


Senator Molson: That is not one of the numerically 
greatest container problems? 


Mr. Steele: No; it happens to be a fairly simple one. 


Senator Molson: You are not comparing that to cans of 
juices, soups and vegetables? 


Mr. Steele: In the soup, fruit and vegetable area 
we have some standardization for a number of years 
under the Agricultural Products Act. The minister uses 
this as an example of successful standardization. There 
are problems here to which I think a major company 
president such as Mr. Lindley would wish to speak. We 
find, in other words, after a review of the situation, 
product area by product area, that there are convincing 
arguments why every one of the sizes that are represent- 
ed by our own companies’ products exist in the market- 
place in this form. 


We attempted to demonstrate to the committee of the 
House of Commons that there are bound to be variations 
in the contents of packages of such products as cereals 
or detergents, depending on the density of the products. 


Senator Molson: Some of them contain dishes, dish 
towels and various other items. 


Mr. Sieele: Quite apart from that point of promoting 
the product, the same amount of detergent product will 
at least be found in the package, whether or not it 
includes a bonus offer. The quantity which will go into 
the standard shell size depends on the type of cereal. The 
reason that shell size is used is that it makes sense in the 
market. 


Senator Carter; Is there not an extra cost factor 
involved in all these proliferations of sizes? Are varying 
sizes not automatically more expensive than a standard 
size? 


Mr. Steele: I would certainly like my colleagues, who 
deal with this problem on a day-to-day basis, to speak to 
it. We did not know whether we would have the time to 
present some of these points to you. You ask whether 
there would be an additional or lessened cost factor to 
standardization? 


Senator Carter: Yes; would the cost to consumers not 
be reduced if there were fewer standard sizes? 


Mr. Steele: This involves the question of increasing the 
assembly line capability in the plant in order to run two 
or three at the same time. High speed packaging equip- 
ment in the plants can accommodate a standard size of 
shell such as in this illustration that I am showing you. 


At the bottom, by the way, is an exact illustration of the 
present method of packaging three standard types of 
cereal. The dimensions of that package are the same for 
all three and at a high speed packaging line the only 
concern is dumping and measuring the product through 
the line. This is a much simpler process than actually 
taking that same packaging equipment and adjusting it. 
The dow time involved in adjusting equipment for varia- 
tions in the outside container size involves far greater 
cost than that involved in just switching from one prod- 
uct to another using the same line. 


A company with three or four very high volume items 
may find it necessary to install literally $150,000 or $200,- 
000 worth of additional packaging plant on a line in 
order to meet their packaging requirements. 


Mr. Brown, who is the president of a major biscuit 
and bread manufacturing company, Mr. Lindley and 
Mr. Gibson can tell you better than I what would be 
involved. I think the reverse would be true, Senator 
Carter. 


Senator Carter: I have never been able to understand 
the reason for having packages of seven or 17 ounces, 
one ounce more than one pound or one ounce less than 
one-half pound. At one time there were simply one 
pound, one-half pound and one-quarter pound packages. 
Somehow we have arrived at all these odd sizes. How did 
that happen and why was it necessary? 


The Acting Chairman: Your question implies with or 
without thumb, Senator Carter. In the old days that was 
the real problem; it is different now. 


Mr. John M. Lindley, Director, Grocery Products 
Manufacturers of Canada: The various sizes and shapes 
in which a consumer good is packaged and sold are 
embarked upon initially by the manufacturer in an 
attempt to fill a market need and attain market accept- 
ance of a product, whether new or an extension of an 
existing product. 


In most instances we deal in a wide range of family 
requirements. Some are those of one person living alone 
in an apartment. Families can range up to 10 or 12, all 
having different requirements. The manufacturer con- 
stantly seeks to provide that wide range of family 
requirements with goods packaged to meet their needs 
most economically. A family of one or two buying in a 
small package may pay higher per ounce or some other 
measure, but the waste is nil. If they were obligated to 
buy a larger unit because we wished to restrict the 
number of sizes in which we sell packaged goods, they 
may pay slightly less per unit of measure but the result- 
ant waste due to the larger package would offset the 
lower cost. 


This probing of cost by the manufacturer has devel- 
oped the existing range of packages. The response of the 
consumer to this dictates what we sell and do not sell. If 
we develop four sizes of a given commodity the consumer 
will soon indicate by the performance in the store wheth- 
er or not two or all four sizes meet her need. The retailer 
has to display a large number of items in limited space 
so he therefore becomes a check point, because if the 
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consumer does not buy the product he cannot afford to 
leave it on the shelf and it disappears. 


All of us here and many others in other types of 
industry could cite example after example of probing to 
fill a market need and failing because we have misread 
and then had to withdraw the product from the market. 
It is a balanee and a counterbalance, which I think you 
will agree has been very successful in the marketplace of 
North America as compared to many other marketplaces 
around the world. 


Senator Macnaughton: I understand that the point of 
the witness is that he objects to the attitude that father 
knows best, father in this case being the Government and 
industry has the best knowledge of its own position. 


Mr. Lindley: Industry and the consumer. 
Senator Hays: Has cost or price anything to do with it? 
Mr. Lindley: From what standpoint? 


Senator Hays: If a person needs 13 ounces of corn 
flakes rather than 16 ounces, should he buy the 16-ounce 
or 15-ounce package or two 7-ounce packages? 


Mr, Lindley: Consumers should and will buy what fits 
their need. Unfortunately, of course—or fortunately—the 
manufacturer does not set the retail prices. During our 
appearance before the House of Commons committee one 
of the members of that committee attempted to bring to 
light the fact that a 13-ounce package of a commodity 
and the same commodity packed in a 16-ounce package 
may not represent value based on the eased size. This is 
the function of the retail store. Ninety-nine per cent of 
prices at which manufacturers sell to the wholesale trade 
represent lower unit costs, but that will not carry 
through to the retail store because of the manner in 
which they price the product. We have no control over 
that. 


Senaior Desruisseaux: Do consumer associations agree 
with the views you have just expressed? 


Mr. Lindley: They rightly become concerned when 
they see a 13-ounce bottle or can costing less per ounce 
than the same product packaged in a 20-ounce size. They 
should be concerned about this, because it is confusing. 
But this is a function of the retail market place. First 
there is the discount war, which opened in the Ontario 
markets in the last three or four months. The retailers 
are again attempting to get a competitive gain over their 
friend down the street, and they may take a 16-ounce 
bottle of something and drastically under-price it, sell it 
below cost, because they feel that may be the most 
dominant size sold of that product, and they are trying to 
get a competitive gain in order to attract people to their 
store. That size may be by far the best value. A size 
containing double that amount sitting on the shelf at that 
particular point in retail price time may not represent as 
good a value as the 16-ounce size. Certainly it is confusing 
to her, but this is also a function of that total competitive 
market place. 


Senator Desruisseaux: There has been no great 


complaint? 


Mr. Lindley: I do not think there has been. We do not 
agree with her, but this can be a confusing situation. 


Mr. Steele: Could I just emphasize one very important 
follow-on point from what Mr. Lindley has said. We 
fail to see how any action taken by the Government 
under clause 11 can help to improve the situation just 
deseribed by Mr. Lindley. We were forced to discuss 
at the house committee level some of the retail 
practices. The discussion got on to unit pricing and 
whether this could improve things. It is a fact that these 
are two completely separate parts of the total market 
place structure, and the manufacturers do not control 
retail prices; that is a fact. Therefore, whatever happens 
by way of any regulations will not have the effect neces- 
sarily of improving the easy arithmetic that the consum- 
er is going to have at the retail shop level. 


The Acting Chairman: Senator Heath has a question. 
The rest of us will probably immediately recognize, after 
the question is asked, that we are amateurs and she is a 
pro in this field. 


Senator Heath: Mr. Chairman, you are putting me on 
the spot here. I was wondering if in Mr. Steele’s view a 
slight change in the wording of clause 11, even in the 
present proposed legislation, by saying that there shall be 
consultation rather than there may be consultation, 
would perhaps improve the situation. I cannot really see 
the manufacturers can gain too much by not having more 
standardization, and not having this unit price. If it is 
made possible for the consumer to do her own swift 
mental arithmetic, so that she is not faced with 7.26 
ounces of one brand of canned fish and 7.25 ounces of 
another brand, if they are all eight ounce tins, I cannot 
see there is any difficulty with a particular class of 
product. If the wording were changed from “shall” to 
“may” I think you would be home free. I do not see the 
problem really. 


Mr. Steele: It would improve the intent of the bill. We 
agree that it would do that. We were trying to make the 
point that really the whole thrust of this clause was put 
in such a way as to mean a worsening for us, because 
we feel in an area like this there has to be the closest 
requirement for consultation right down the line. If these 
thinge are to be done with the consumers’ interest in 
mind, because there are very definite cost factor relation- 
ships here, unless a person knows what he is doing in 
this industry area there can be many foolish decisions 
made about what standardization is likely to do to the 
consumers’ end price or the range of products on the 
market. 


The Acting Chairman: Mr. Steele, would you say you 
generally agree with the concept of this clause, that more 
standardization is desirable than now exists in the 
market place, or would you controvert that? 


Mr. Steele: I would not agree, Mr. Chairman. I could 
not agree, as we have stressed in our brief, it is an area 
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that lends itself to regulation or control, if you will, in 
the way in which clause 11 is setting out. In other words, 
I think these decisions, as has been indicated, are made 
on the basis of some pretty complicated judgments on the 
industry side. The problem as we see it has been one of 
explaining more effectively to the consuming public why 
these situations arise, but we do not find it an easy route 
to simplify it by suggesting that all you need to do is 
standardize these things across a range of products. 


I would just make one brief comment on Senator 
Heath’s statement. No manufacturer who has a range of 
products that he has respect for, and which he knows the 
public demands in a very strong way, would agree that 
he should be told to standardize the size of his product 
alongside a competitor’s on the ground that there really 
is not any difference between these two products, and if 
you have them in the same sizes people will just be able 
to make a better judgment. This is just not true. No 
manufacturer will agree with that. This is something that 
in a way the consuming public would like to see greater 
simplification of. There has been great discussion of the 
unit price possibility in the house committee. 


No, Mr. Chairman, I think, coming back to your point, 
that we disagree that this is a good move, because it will 
lead to a lot of complexities which we worry about. 


Senator Molson: Have there been any disadvantages 
where some greater standardization has been achieved, as 
under the Canada Agricultural Products Standardization 
Act, which you mentioned? Have there been any dis- 
advantages to the manufacturers or the marketing of 
those products, which I think you said were soups, 
vegetables and fruits? 


Mr. Steele: This is a two-edged sword. There are some 
economies, obviously. First of all, it has been in the 
system a long time, so people are used to it. That is a 
factor. 


Senator Molson: But my question still stands. 


Mr. Lindley: I think in the canned fruit, vegetables and 
soups area there is still a broad range of canned sizes 
offered for sale to the consumer. Referring to soups, for 
instance, we have what we consider 8-ounce, 10-ounce, 
19-ounce and 48-ounce sizes. Juices are sold in a wide 
range of can sizes—6-ounce, 10-ounce, some 12-ounce, 
some 19-ounce. Because there is standardization of size 
does not necessarily mean you will completely eliminate 
proliferation of sizes, because again the consumer and 
manufacturer are probing for items that meet changing 
needs. 


A good example would be a recent change in apple 
juice can size. It was sold at one time and in a can that 
we refer to in the industry as 211 x 400 size diameter, 
which is the size you would recognize as the soup can 
size. The industry requested and obtained permission to 
change that size, but they did not eliminate the 211 x 400 
for juice; they wanted an additional size. This was grant- 
ed to them, and it merely put 10-ounce apple juice into a 
narrower, taller can. still holding 10 fluid ounces of juice. 


There are many other instances I could quote of our 
going to those who regulate our container sizes for given 
commodities because of a change in market conditions, 
and we requested approval to change the size and 
obtained that approval. 


The Acting Chairman: What was the changed market 
condition that brought about that change? 


Senator Desruisseaux: Vending machines? 


Mr. Lindley: Partially vending machines, if you are 
speaking of the food service industry. I think just the 
consumer recognizing that there are more and more 
instances where one or two people live in an apartment 
and their needs are so drastically different from those of 
the average family of five or six. 

The size needs change and the types of foods they buy 
are of a very different pattern. I think this is a function 
of society. If you go back far enough to the rural oriented 
farm family where they had products, such as the 
present frozen foods, in vegetables and fruits—they did 
not freeze them, but they canned them and put them in 
jars—I think the evolution away from that to the buying 
of these goods in the stores and not being processed in the 
homes is another factor that has created a demand for a 
lot of ranges of sizes in these commodities. 


Senator Molson: Is there not a change in refrigerator 
size as well to adapt to various sizes? 


Mr. Steele: Yes. 


Senator Isnor: Would not the cost of a greater number 
of sizes increase your general overhead in marketing? 


Mr. Lindley: No, sir. I do not wish to refer to a 
particular company, but it is a product with which I am 
familiar, so I will use it as an example. We have been 
selling a vegetable juice product for a number of years in 
this country in three container sizes. There has been a 
growing demand for a smaller size can of this juice and 
we decided we should attempt to fill that need. We 
decided to explore the market potential for it, with the 
smaller size. We entered the market with the smaller size 
in the last nine months in Canada, in the United States a 
year ago, so we have also had some experience. 

The acceptance of that smaller size is just phenomenal. 
The sales are just running rapidly far ahead of some of 
our other standard sizes, which we have been selling for 
years, because we are filling an apparent need for some 
people who want to buy that juice in a smaller sized unit 
than we had been selling before. 


Senator Isnor: Did you drop any of the other sizes? 


Mr. Lindley: No, sir. We have now increased the 
number of sizes, but we have also greatly increased the 
volume we sell. The additional cost to equip our opera- 
tion to run the smaller sizes far offsets the increased cost 
of the increase in our operation. 


Senator Heath: It is very difficult to see how this 
proposed legislation is going to curtail the sizes, to the 
extent that you seem to be worried about, Mr. Steele. It 
does not look so restrictive to me. 
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Mr. Steele: I think the point we were trying to make 
before, Senator Heath, is that we are going into an 
unknown area. It is unknown certainly to those who are 
going to attempt to regulate it here. There is no knowl- 
edge on our part of just what they may have in mind by 
way of pre-conceptions. We are trying to ensure that we 
have a system set up in this law which will require that 
we be consulted about how they are going to regulate. In 
other words, we want to make sure that the uncertainty 
is followed right down the line, so that we are able, at 
the end of it—presumably and hopefully—in agreement 
with them or on a set of regulations which will meet 
their criteria and ours. 


Mr. Gibson: Mr. Steele, you have an illustration of a 
pudding product there. If I may, I would like to talk to a 
couple of points raised, one by Senator Heath and one by 
another senator. U have an illustration here of some of 
the end products made by the company which I repre- 
sent. It is JELL-O Puddings. There are some seven or 
eight different flavours, but they are packed in three 
different sizes, three weights. We have four sizes that are 
packed in 34 ounce packages, one size that is packed in a 
4 ounce container, and another size that is packed in 3% 
ounce packages, three more sizes, three more flavours, 
packed in 32 ounce packages. 


When I say that there is a great deal of standardization 
even in this commodity, it may sound strange, but there 
is. There is standardization of the shelf price, normally, 
for each of these different products, even though the 
quantity of powder inside may be somewhat different. 
There is standardization in the end product that goes in 
the bowl, the same quantity ends up in the bowl. Very 
important, too, is the fact that the housewife finds there 
is standardization in measurement. She uses one cup of 
milk, not to reconstitute but to carry through the recipe 
in order to make the product. The only non-stadardized 
part is the quantity of product that goes into the package 
in order to produce an acceptable end result that, 
through our research, consumers have told us they prefer 
in the flavour. 


So we end up with a variation in weights, in order to 
standardize at the other end of the line. I think this is 
one of the problems that we might be concerned with. 
Remember that our packages are the vehicles through 
which we do our business and this is why we are so 
interested in them. If we had to standardize to 4 ounces, 
for example, in the three sizes, we are probably not going 
to come out with the same satisfaction at the other of the 
line, or we are going to ask the consumer to measure a 
fraction of a cup of milk in order to get the end product 
she desires, or the recipe has to be changed, if the 
packages are standardized. As Mr. Steele says, that is not 
an easy thing to do. 


Senator Hays: Is the quality the same that goes into 
those three packages? 


Mr. Gibson: The flavour is. But the differences in 
weights are essentially created by the differences in fla- 
vour. The flavour levels and the various flavours—butter- 
scotch, chocolate, vanilla, banana and so one. We have 
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selected flavour levels which the consumer has told us 
she prefers, either stronger in chocolate or weaker in 
chocolate. These are the reasons why there is a slight 
variation in each. 


Senator Hays: Are these selling at the same price—the 
32-ounce and 4-ounce sizes? 


Mr. Gibson: Yes, the same. The same shelf price. 


Senator Hays: One is more concentrated than the 


other? 


Mr. Steele: It is the density of the dried ingredients in 
the package, Senator Hays. Another aspect is that they 
go down the same packaging line, so the packaging 
machine is adjusted to one size of outside wrapping for 
the product. 


Mr. Gibson: If there is standardization, there is another 
point—and I think this applies to a question which was 
asked earlier. This makes four servings, this product. 
There is on the market in Canada today, and has been 
for about a year, a product that is packed—not by us but 
by another organization—that is in a one-serving con- 
tainer. If we had regulations last year, for example, that 
said we can only pack in this particular 4-ounce product 
package, that manufacturer could not have manufactured 
a single-serving product. We do not know yet. but there 
is evidence that there may be a consumer need for people 
who live in small apartments, working housewives, and 
so on, who want a single serving. Perhaps if we had that 
regulation, the person or the companies who perceived 
the potential need might not have had the opportunity to 
HL saR, 


Senator Isnor: You have only shown one size of pack- 
age on television advertising, have you not? 


Mr. Gibson: In many cases that is ture, senator; not in 
all. 


Senator Isnor: Is it not in all? I have never seen you 
show two sizes on television, and I have watched it very 
closely as advertising. 


Mr. Gibson: The reason for showing the package itself 
normally is simply to familiarize the consumer with the 
package so that she will recognize it when she goes into 
the store. 


They have the same packaging visual characteristics, 
for example. 


Senator Isnor: I am asking a lot of questions about the 
initial cost of this packaging because, of course, that is 
reflected later in the retail price to the consumer. 


Mr. Lindley: Most manufacturers will also embark on 
a new size as an extension to an existing line. Built into 
that price is all the cost associated with going to market 
with that new size. They do not add the cost to the 
existing sizes. That new product must bear its full cost, it 
must stand on that shelf at that price. If the consumer 
says that price is too high, then for that number unit of 
that product it will not be around for long. I would guess 
that is so in our company and I expect also in most other 
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companies. If there is an extension made to a line, that 
extension has to bear the full cost. We cannot spread it 
through the existing line. 


If I may, Mr. Chairman, I should like to return to some 
of the other points we are concerned with. Coming back 
to clauses 14 and 16 which deal with the powers of an 
inspector et cetera, as we have indicated the amendments 
introduced in the House of Commons have made it clear 
that products will be seized only when needed to carry 
out tests and to prepare a case, but it is left with the 
inspectors still to make a judgment whether or not a 
whole shipment or a major quantity of a product or other 
material should be held off the market. The minister, in 
reviewing our arguments before the parliamentary com- 
mittee, took strong exception to our view that there was 
no economic justification for this kind of penalty to be 
invoked. 


In other words, the minister was defending the point 
that certainly there can be economic loss and harm as 
well as the point we were mentioning about health and 
safety hazards and things of that kind. Of course one 
cannot disagree with the minister on that point. But, in 
effect, we stated then and still maintain that arbitrary 
action here could cripple many businesses. 


Our point here is that this is a very high-volume-low- 
return type of business and if you are taken off the 
market for some reason which later turns out to be 
incorrect—or perhaps you win an argument about wheth- 
er or not it is in conflict with a regulation—if you are off 
that market for a week or even a day in some cases you 
can suffer considerable economic loss. We point out that 
in the food and grocery manufacturing and retail busi- 
ness this is of very serious concern. 


The minister countered by stating that he felt there 
were situations where such action might be justified, but 
the example he gives is one which is so patently obvious 
in the circumstances, namely, an incorrect weight labell- 
ing being applied to a package, that one could not possi- 
bly argue against this point. Our contention is that there 
will be so many other areas of straight judgment 
involved in the kind of regulations which will, or may, 
be forthcoming that it will be very difficult to anticipate 
in advance when an inspector, acting in his own personal 
judgment and capacity, may interpret the public interest 
a certain way and confiscate a crippling amount of prod- 
uct. There is still necessity it seems to us for a further 
clarification of the role of inspectors as contemplated in 
this act, and we contend that there should be some 
requirement for a court order if product is to be held for 
an extended period of time. The most that the Govern- 
ment has conceded so far is to reduce an originally 
suggested 90-day confiscation period to 60 days. That is 
to bring it in line with the normal period allowed under 


other statutes. 


The basic question we are raising is whether it should 
rest with an official of the Government to make a judg- 
ment of that kind without having the right of way to 
secure some kind of backup judgment for his from some 
party which will be acceptable to both sides. It is very 
difficult for us to suggest amendments in this statute, but 
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we still remain very concerned about the effect which 
these powers can have here if we run into a number of 
confiscation procedures. 


Clause 20(3) of the bill as passed by the House of 
Commons deals with a very special and worrisome point 
that, even though an action against a corporation for 
some offence alleged under this act may not be proceeded 
with, there must still be power in the bill to proceed 
against a director or an officer of that same corporation. 
Examination of this tricky point before the parliamen- 
tary committee produced an interesting and obscure 
opinion by a Department of Justice lawyer who pointed 
out that there need be no formal charge against a compa- 
ny, no formal conviction of the company, no formal 
finding of guilt in proceedings against the company, but 
that if one proceeds against a director—he never men- 
tioned officer but the act does—you have to prove in 
court beyond a reasonable doubt that the company was 
guilty of the offence as well as the individual. He makes 
the curious legal point that there is a distinction between 
a company being guilty and the company being convict- 
ed. The examples which have been cited as precedents 
are those in the Income Tax Act and the need sometimes 
to get behind the corporate veil or the dummy corpora- 
tion situation to pursue individuals. 


It would still seem to us to be necessary for the Senate 
to examine this particular section to ensure that it is well 
understood and equitable. Our own view is that on the 
explanation of it to date, it is a worrisome principle since 
we cannot conceive of any situation amongst Our compa- 
ny membership where it would be at all appropriate or 
equitable to take an action against a director or an officer 
of a company without pursuing the company in the first 
instance. 


In common with all our membership, I find this a very 
difficult point. 


Senator Carter: Mr. Chairman, it would appear that 
clauses 14, 15, 16 and 17 are identical to certain sections 
in other acts, such as the Hazardous Products Act. They 
seem to be standard clauses. 


Mr. Steele: They are also found in the Textile Label- 
ling Act, the Feed and Drugs Act and the Canada 
Agricultural Products Standards Act. 


Senator Hays: Is clause 20(3) also found in some of the 
new provincial acts? 


Mr. Steele: I am not aware of whether it is in the 
provincial acts, but it is in the federal Income Tax Act, 
Senator Hays. But with respect to the recent amendments 
to the corporate law in the provinces, I do not know. 


Senator Sullivan: This may not be an appropriate 
question for these gentlemen to answer, Mr. Chairman, 
but in respect of a labelling act, I cannot see how it 
would be possible to label in detail a phial that is practi- 
cally microscopic in size. It is difficult enough just to get 
the name on it let alone give a detail of what the 
contents are and put that in two languages. 
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Mr. Steele: That is a good point, sir. We have not 
wrestled with that ourselves, however. 


Senator Sullivan: We may have to wait for the officials 
of the department to come in order to get an answer to 
that question. 


Mr. Steele: In conclusion, Mr. Chairman, there have 
been one or two other points in the bill where the 
minister has added new clauses in the committee stage 
and where there was no opportunity for those witnesses 
who were called before the minister made his final 
appearance to comment on them. One of these is an 
addition to section 10(b)(iii) dealing with labelling where 
the word “age” has been added to “size, material content, 
etc.”. This is to make it clear, in the view of the minister, 
that the Government will have power to regulate 
requirements relating to the showing of shelf life or date 
of manufacture, or whatever, on the many types of food 
or other products which appear on the market in pack- 
aged form. 


We would only observe that this again is a very com- 
plex question which has many aspects to it which would 
benefit by some special discussion with the manufactur- 
ers and, as indicated, since the matter was brought for- 
ward by the minister in the form of an eleventh-hour 
amendment, there has been no opportunity to make our 
views known to Parliament, nor would we wish at this 
point to do more than to indicate that this is a matter 
upon which we hope there will be ample opportunity for 
discussion before regulations are passed. 


This whole question of the shelf life of products and 
the cost effect which this might have if you get the 
public into the mood of always searching around for 
products that are otherwise acceptable, except that one 
has a later date on it than another, is going to produce 
problems we have not even begun to think about yet. 


The minister has also added after clause 11 a new 
clause 12 relating to research and studies which have to 
do with the whole subject of the marking of unit prices 
on packaged goods, and to research on the date and 
storage marking and shapes and sizes of containers. 
Again, there has been no opportunity to explore in 
advance either with the department or with the House of 
Commons committee what is intended by this section, 
and we can only hope that there will be a full opportuni- 
ty to pursue these matters prior to the writing of 
regulations. 


Mr. Chairman, the foregoing points constitute the 
issues which we as an association still regard as impor- 
tant for further consideration prior to the passage of Bill 
C-180, and we wish to thank your committee for this 
opportunity to make our views known. 


The Acting Chairman: Are there any other comments 
that the membérs of the delegation wish to make? 


Mr. Steele: I think we have covered the ground fairly 
well, Mr. Chairman. 


Senator Carter: The question of cost was raised this 
morning in so far as it relates to the proliferation of sizes 


and weights. Are you looking forward to the time when 
we will have the metric system and you are going to 
have to change these things? 


Mr. Steele: We might have mentioned as we did in our 
brief, Senator Carter, and here we had to take a neutral 
position, that if it is the wish of the country to set out to 
plan and adapt and change our entire system, our whole 
production, distribution and standards system to the 
metric system, then, of course, we along with the rest of 
industry are going to co-operate with this as best we can. 
But it is unique in the packaging and labelling bill in 
that this is the first bill where they have introduced a 
mandatory requirement that there should be a declara- 
tion both in metric and in our standard units of measure- 
ment even though the manufacturing processes have not 
caught up with this at all. The question is this; is this 
additional education to the consumer, which is put on 
arbitrarily and has nothing to do with anything else, 
helpful to the consumer in that right away it introduces 
fractions and calculations of a different kind? The evi- 
dence seems to be that if you go out into the street—and 
tests have been done on this—only about 20 per cent of 
the population at large at the present time really under- 
stand the metric system at all. So it would appear that 
we are going to be used to educate them. 


Senator Blois: Mr. Chairman, as I said earlier, I spent a 
considerable time in the supermarkets recently. One day 
I spent with a lady who has brought up a family which is 
now grown up and another day I spent with a lady who 
is bringing up a very young family. One thing which was 
brought to my attention very forcibly had to do with a 
number of products but particularly with washing pow- 
ders and things of that nature. A bottle or package 
containing, for example, 8 ounces would be a certain 
price while a container of 16 ounces of the same material 
would very frequently be dearer—in other words it was 
cheaper to buy two 8-ounce containers than one 16-ounce 
container. Now this does not seem to be reasonable. Is 
there any explanation for this kind of thing? 


Mr. Steele: I think the point made earlier by Mr. 
Lindley is simply this; this is one of the functions of the 
retail pricing system and it can only be understood in the 
context of what their philosophy of what pricing is. If 
they want to move the smaller sizes and price them more 
attractively vis-a-vis the larger size, that is their preroga- 
tive. The manufacturer may be critized for seemingly 
being party to the fact that the unit prices are smaller 
for smaller sizes, but in fact this has nothing to do with 
the manufacturer. 


Senator Blois: But you would naturally think that 
where they had to use two containers for the same 
amount of goods, it would be somewhat cheaper to buy 
the larger single container, but this is not true in many 
cases. I realize this may be a matter for the individual 
stores concerned. 


Mr. Steele: There is no easy answer to this, but as Mr. 
Lindley has already indicated for most situations where 
you are selling into the wholesale level from the manu- 
facturing level, what you say is true, and there are 
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economies of scale. Generally the larger sizes will come 
out at a lower per-unit cost than the smaller sizes. But 
when it gets to this stage the manufacturer is out of the 
situation. 


Senator Carter: How frequently are changes made in 
sizes in a particular line, say in detergents or breakfast 
foods? Are changes going on all the time, or do you make 
a change, keep it for four or five years and then change 
again? 


Mr. N. Murray Brown, Chairman, Grocery Producis 
Manufacturers of Canada: Many of these high-speed 
packaging lines are just not changeable. They must con- 
tinue to produce along the same line. In the industry in 
which I am interested, the biscuit and cracker industry, 
we have a half-pound line in which we package crackers. 
We also put about 12 other varieties in that package. 
Now that line cannot be changed because there is 
approximately one quarter of a million dollars involved 
in the equipment for that line and if we had to have a 
series of those to produce the 12 lines, we would have to 
build a pretty big bakery. Then of course that equipment 
would be standing idle much of the time because we 
would be running it for, say, four hours and then have to 
move over to another line. This also answers one of the 
other questions you raised about the odd sizes and the 
odd ounces that come in because of the different densities 
of the products we put into different package lines. 


The Acting Chairman: Are you ever forced to adjust 
your own equipment by a competitor who decides to 
change the size of his package? Perhaps I should not ask 
that of you specifically, but is one segment of the indus- 
try producing a given sized package or box ever forced 
by a move on the part of a competitor to adjust its 
packaging style and change the size of the package or the 
quantity of the material contained in the package? 


Mr. Brown: I think, Mr. Chairman, that we go back to 
the question Mr. Lindley answered here. We believe that 
the law of the marketplace still decides and determines 
what size you produce, and our research tells us there 
are many more things other than size and price and 
value and in all these things we have to go back to the 
consumer because she is still queen of the battle and 
determines what sizes we produce and market. 


Senator Carter: I still do not know what the average 
frequency is. We know that the changes are made and 
one of the witnesses said that these changes are made 
because of the market research that is done by which 
you found out what the housewife wanted. But I would 
like to know what is the time interval between these 
changes. 


Mr. Lindley: Mr. Chairman, I think it would vary so 
much from product to product that it would be very 
difficult for us to give you an average. For instance we 
have sold a number 1 size soup, 10 fluid ounces, since we 
have been in Canada—we started in 1931—and we have 
changed it. We have added others, but that one has not 
been changed. I think Mr. Brown is attempting to point 
out that the cost of making frequent changes in product 


size because of the machinery required and the patterns 
of warehousing which becomes distorted is a real brake 
on how often you can change or on how many new sizes 
you can produce. We think the growth is more in the 
development of new sizes than in the changing of exist- 
ing sizes. Therefore I think it would be difficult to pick 
out what would be an average. You would have to do it 
product by product. 


Senator Carter: Well, I cited detergents and breakfast 
foods as examples. Do these change every two years, 
every five years or how often do they change? 


Mr. Lindley: Speaking for our own products, it is very 
seldom that we change from an existing size to some- 
thing else. 


The Acting Chairman: Are there any other questions? 
Honourable senators, on your behalf I thank Mr. Brown, 
Mr. Lindley and Mr. Gibson for coming here today and 
for the very helpful information they have given, and 
particularly I would like to thank Mr. Steele. The other 
gentlemen are in various branches of the industry and 
Mr. Steele has been the catalyst who has brought the 
whole question into focus because he is able to take an 
overall look at the industry. We are indebted to him as 
well as to the other witnesses. 


Mr. Steele: Thank you, Mr. Chairman. 


The Acting Chairman: We have a submission from the 
Canadian Food Processors Association. Mr. E. T. Banting, 
the Executive Vice-President is present and I understand 
that he has one point which he particularly wishes to 
make. Mr. Banting, if you will be kind enough to come 
forward we will proceed. 


Mr. E. T. Banting, Executive Vice-President, Canadian 
Food Processors Association: Thank you, Mr. Chairman. I 
should like to express the regret of my President, Mr. 
Anderson of the Green Giant Company, who hoped to be 
here with me this morning but at the last moment could 
not make it. I wish to say at the outset that in our 
original brief we supported the Grocery Products Manu- 
facturers’ presentation. We worked very closely with Mr. 
Steele and we support the presentation his delegation 
made this morning. I wish to speak mainly for the sea- 
sonal products fruit and vegetable processing industry 
which has specific problems which are perhaps a little 
different from others of a seasonal nature. With your 
permission, Mr. Chairman, I should like to read a short 
presentation and then I will be most willing to answer 
any questions. 


The Acting Chairman: Is that agreed? 
Hon. Senators: Agreed. 


Mr, Banting: On behalf of the members of the Canadi- 
an Food Processors Association, I wish to thank you for 
this opportunity to appear before this committee and to 
express our views regarding Bill C-180, the Packaging 
and Labelling Act, as it applies to the food processing 
industry. 
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The Canadian Food Processors Association is a volun- 
tary trade association which has been in existence for 24 
years. It represents 102 firms located in all parts of 
Canada which produce a wide variety of food products. 
We regard this legislation of major importance to our 
industry since it represents a significant change in Gov- 
ernment policy. 


As we stated in our brief to the House of Commons 
Standing Committee on Health, Welfare and Social 
Affairs, our greatest objection to the original draft of the 
bill was the discretionary powers of the inspector to seize 
and detain products for minor packaging infractions or 
misrepresentation without recourse to the courts. We 
pointed out that firms, particularly small independent 
firms, could be put out of business by such action. 

We are pleased to see that this part of the proposed 
legislation was amended to read: 

.an inspector shall not seize any product or other 
thing pursuant to subsection (1) where in his opinion 
the seizure of the product or other thing is not 
necessary in the public interest. 


The Acting Chairman: What section is that? I under- 
stand it is on page 9, section 15(2). 


Mr. Banting: This is certainly an improvement over 
the original draft. However, if we interpret the bill cor- 
rectly, a firm still does not have any recourse to the 
courts for compensation if at any time those concerned 
are found not guilty of an alleged infraction of the 
regulations. Under today’s marketing system, the seizure 
or detention of a product can result in: 


(1) loss of shelf space at the retail level due to retail- 
er’s reaction, 


(2) loss of customer confidence, 


(3) loss of product due to the relatively short shelf life 
of certain products. 


We believe that such arbitrary powers given to the 
inspector when there is no danger to health or fraud 
involved places the supplier in an untenable and most 
vulnerable position without any recourse. 


One of the amendments made by the Minister of Con- 
sumer and Corporate Affairs to the original draft was the 
addition of the word “age” to the mandatory information 
which must appear on the label. This is in section 10. 
Our industry believes that this will substantially increase 
costs of seasonal products to the consumer. For this 
reason, we hope the Minister of Consumer and Corporate 
Affairs will carry out extensive research and thoroughly 
examine the broad implications of such a requirement. 


Many factors determine the shelf life of a product, 
such as the method of preparation, storage temperature, 
and handling procedures. We ask who is qualified to 
determine the shelf life of a product when conditions 
which determine shelf life are the responsibility of many 
individuals or organizations. 


The act states in section 12(2): 


The Minister may, in carrying out any research or 
studies pursuant to subsection (1), consult with or 


Banking, Trade and Commerce 


April 21, 1971 


seek the advice of any department or agency of any 
government, any dealers or any organization of deal- 
ers or any organizations in Canada of consumers. 


We sincerely hope that the minister will, on every 
occasion, consult with the industry concerned and deter- 
mine the economic aspects of any regulation which will 
affect this industry. Industry is concerned about the 
rising costs of consumer products and additional labelling 
and packaging demands which require extensive label 
and packaging changes are often very costly. 


Our industry is very concerned at the present time 
about the responsibilities and jurisdiction of the various 
departments. There is confusion and duplication which is 
time-consuming and costly. We would welcome uniformi- 
ty of label regulations and inspection services and would 
be pleased to work with Government in trying to bring 
this about. We believe that if a concentrated effort were 
made to co-ordinate inspection services and develop uni- 
form labelling regulations, it would not be necessary to 
hire new inexperienced personnel and set up an army of 
inspectors to further regulate an industry which is 
already the most regulated industry in Canada. 


In closing, I would just like to remind you that, unless 
very carefully administered, Bill C-180 could result in 
considerable increased costs to the consumer. This is 
particularly true of seasonal products. Is the consumer 
prepared to pay for the additional costs that could result 
from this legislation? We suggest that this aspect of the 
Bill C-180 be thoroughly examined before regulations are 
implemented. 


Once again, thank you for this opportunity to appear 
before you. Our association is prepared to work with 
Government at all times to assure that Canadian industry 
is able to compete on world markets and continue to 
supply Canadian consumers with quality products at rea- 
sonable prices. Thank you, Mr. Chairman. 


The Acting Chairman: Thank you, Mr. Banting. Are 
there any questions? 


Senator Carter: “Age” is not defined in section 1. Does 
it indicate the date of its manufacture? 


Mr. Banting: This would have to be spelled out in the 
regulations. It could be either the date on which the 
product was manufactured, or the length of time it is 
suitable for sale. This is a point of concern to us. 


Senator Carter: Does that mean that the date a product 
becomes unsaleable would be printed on the package? 


Mr. Banting: That is correct. 
Senator Molson: That is done with milk today. 


Mr. Banting: Yes, it is done with certain products 
today. 


Senator Heath: Yeast is another. 
Mr. Banting: That is true. 


Senator Hays: How long will a canned product such as 
clams remain fit for consumption? 
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Mr. Banting: Each product varies considerably and 
even industry does not have enough information. We 
have records where canned corn, for instance, is quite 
edible after 15 or 20 years. On the other hand, this all 
depends on the storage conditions. Frozen food really 
gives us concerns. It could be quite acceptable to eat in 
two, five and, yes, we have seven years in storage at the 
proper temperature. The same food may not be fit to eat 
in three weeks if the conditions are not right. 


Senator Sullivan: That is right. 


Mr. Banting: Therefore, to put a date on that product 
could give the consumer a very false sense of security. It 
does not have to be thawed; bacterial action starts when 
the temperature is above zero. The product could still be 
frozen at 20 degrees above zero, but there could be a 
great deal of bacterial action making the food unfit for 
consumption. The display of an age date could give a 
false sense of security, affecting not only the consumer 
but the packer. Something may have happened in the 
processing plant, over which he has no control, but his 
name is on the container. 


Senator Hays: Who is responsible in the case of death 
after consumption of, for instance, a can of fish? 


Mr. Banting: If it is definitely the fault of the original 
processor, there is no doubt as to the responsibility. 
However, in the case of frozen food thawing out in the 
retail store, or even after the consumer took it home, 
causing bacterial action, the responsibility has never 
really been determined. 


Senator Carter: Who normally bears the cost of that? 
Does the grocer return this type of product to the manu- 
facturer when the time expires and it becomes unsalea- 
ble, or does he bear the loss? 


Mr. Banting: In some cases, yes; in some cases, no. It 
all depends on the arrangement or agreement between 
the processor and retailer. If it is still in the case and the 
electricity fails, usually the retailer bears the loss. If the 
damage occurred during transportation it would probably 
be returned to the processor. It varies. 


Senator Carter: Does the retailer have to take extra 
insurance? 


Mr. Banting: I would presume so, but I cannot answer 
exactly. 


Senator Isnor: In your presentation the following sent- 
ence appears: 
Is the consumer prepared to pay for the additional 
costs that could result from this legislation? 


What do you mean by that? 


Mr. Banting: For instance, we are very concerned 
about seasonal products, in which the volume of produc- 
tion varies with yields, weather and climate. It may 
happen that with a high yield in a particular province in 
the previous year because of ideal weather conditions 
there is a large carryover to the next year. In another 
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province there may have been no carryover so their 
product is dated the present year, whereas that of the 
first product, being a carryover is dated the previous 
year. The consumer seeing that date considers the prod- 
uct to be a year old, yet there may not be anything 
wrong with it. The consumer, quite logically, buys what 
he considers to be the fresher of the two products. The 
carryover product may have to be taken back from the 
retailer, becoming a loss factor. 

Some of our members have carried out studies of this 
carryover problem and estimate that it ranges from 5 to 
50 per cent. They feel that to be on the safe side, consid- 
ering all the seasonal products across the board, there 
would have to be a 5 per cent to 20 per cent increase in 
cost of operations because of the losses incurred due to 
carryovers. 


Senator Isnor: That exists at the present time, quite 
apart from this legislation. 


Mr. Banting: Yes, but because of the fact that the date 
appears the consumer will logically buy what she consid- 
ers to be the freshest and newest product. At the present 
time this is not the situation although the carryover 
product is in excellent condition. 


Senator Hays: Are most products coded today? 
Mr. Banting: Yes, they are. 

Senator Hays: They therefore bear the date? 
Mr. Banting: Yes. 


The Acting Chairman: I simply quote to the committee 
the provisions of clause 10 (b) Gii: 
such information respecting the nature, 
age,... 


quality, 


And it is age with which you are concerned at the 
moment? 


Mr. Banting: That is correct. 


The Acting Chairman: 


—size, material content, composition, geographic 
origin, performance, use or method of manufacture 
or production of the prepackaged product as may be 
prescribed. 


I assume that your request is that when the regulations 
are drawn and the prescription laid down provision be 
made for these factors in respect of age? 


Mr. Banting: That is correct. 


The Chairman: By consultation, I take it, with appro- 
priate members of the appropriate industries? 


Mr. Banting: Yes. I fully support the statements made 
by the representatives of the grocery products manufac- 
turers of Canada. Because of the economic aspects 
involved it should be mandatory that the minister contact 
the industry that will be affected by any of these regula- 
tions. We feel that it is important that these be taken 
into consideration during the preparation of any 
regulations. 
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Senator Carter: Do you desire that because you fear 
that the minister will make regulations without your 
knowledge? If you know about it there is nothing to 
prevent you from making representations to the minister. 


Mr. Banting: That is true, but before regulations are 
drafted it is usually better to be aware of all problems 
involved. By means of prior consultation with industry, 
with which that industry can live, can be drafted to 
produce the required results. 


Senator Carter: Yes. Although an attempt is made to 
bind the minister to consultation, he does not have to 
take your advice. He can still proceed with whatever he 
had in mind. What is your real problem? Is it that the 
regulations will be drafted without your knowledge and 
therefore you will have no opportunity to make 
representations? 


Mr. Banting: The point we are trying to put across is 
that we feel it is most important that representation be 
made by the industry concerned with these particular 
~eculations. 


Senator Carter: There is nothing to prevent you 
making representations except that you would not know 
when to make them. Is that it? 


Mr. Banting: Yes, provided there is enough time when 
changes are made, so that they can be implemented 
without a great deal of cost as well, which is another 
factor that concerns us very greatly. 


The Acting Chairman: I think I would like to draw the 
attention of the committee to the top on page 2 of Mr. 
Banting’s presentation, where he says, ‘““However, if we 
interpret the bill correctly a firm still does not have 
any recourse to the courts for compensation” in the event 
there is an improper seizure and detention. I draw the 
attention of the committee to clause 16, which has been 
pointed out to me by our legal counsel. There is a 
provision there that permits the minister to extend the 
period of seizure of 60 days by application to a magistrate 
in the circumstances therein described. This is a right 
of recourse to the courts that the minister takes in this 
proposed legislation. Certainly there is nothing in this 
bill on the question of compensation. Have you taken 
any advice from counsel on your basic rights under the 
law to seek compensation in the event that a product 
is improperly seized and detained? 


Mr. Banting: Our major concern here, of course, is this: 
Take a small independent canner who puts out one line 
of product, say a tomato product. For some infraction of 
labelling—there is no health hazard, no fraud involved; it 
may just not meet all the requirements of Bill C-180—his 
product is detained. He could be put out of business, 
because for 60 or 90 days his product is not on the shelf; 
once it is taken off the shelf it is most difficult to get 
back on. It was just an opinion of the inspector that led 
to the original seizure, and even if the courts decides the 
canner was not in violation of the regulations he is put 
out of business because of that interpretation by the 
inspector. This is a matter of great concern to our organi- 


zation, in which there are a lot of Canadian-owned small 
independent organizations. This is one of their main con- 
cerns about the bill. 


Senator Carter: What is the general practice with 
regard to shelf space? I remember when I was on the 
Joint Committee on Consumer Credit about five or six 
years ago there was some controversy because certain 
manufacturers would buy up shelf space and the retailer 
would have no control over that shelf space. 


Mr. Banting: This is in the retail area, but I would 
think the retailer who made the original agreement, if 
there was such an agreement, would be the person in 
control of it, it being his shelf space. 


Senaicr Carter: It was one of the problems put before 
the committee by some retailers, that they did not always 
have a free hand, and competition was curtailed because 
they were bound by certain agreements over that shelf 
space, which was reserved for certain products; some 
large manufacturers could bind retailers in this way 
while a small manufacturer could not afford to do so. 


Mr. Banting: I would think it was an agreement that 
the retailer entered into originally. I cannot see how any 
manufacturer could control it unless the retailer agreed 
to it in the first place. 


The Acting Chairman: Senator Carter’s point is that 
larger manufacturers could buy up the shelf space and 
the smaller manufacturers do not find any room on the 
shelves for their products. 


Senator Molson: It is in the hands of the retailer, Mr. 
Chairman. 
Mr. Banting: Quite. 


Senator Molson: This bill will not change that. 
The Acting Chairman: It does not touch that. 


Senator Carter: What the witness is saying is that they 
are at the mercy of the retailer because once the product 
is taken off the shelf space they cannot get it back. That 
was the argument I was replying to. 


Mr. Banting: This is true. Shelf space is at a premi- 
um, and you can appreciate the ratailer’s point of view. 
Shelf space is at a premium and if a product is taken off 
because of an alleged infraction—the retailer does not 
want it on his shelf and it is taken off—it is most difficult 
to get it back, particularly for a small firm. As I said 
earlier, a large percentage of our membership is made up 
of small Canadian operations which may pack only a lim- 
ited number of products. 

This brings up the other point of the cost factor to the 
small people. If there is a label change or package 
change, a large firm may buy a few million labels that 
will last them a year, but to get that same price a small 
firm may have to buy enough labels to last two years, 
three years or five years. Two years is quite common, 
and it could be three or five years. Therefore, when any 
label change is required—and, as I mentioned, we are 
going to the metric system and everything else, which all 
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require label changes—we therefore have very high 
inventories, especially of the slower moving products, 
and we would hope that plenty of time will be given to 
use up these inventories, otherwise the costs will enter 
into it, which eventually somebody has to pay for. 


The Acting Chairman: Are there any other questions? 
Mr. Banting, thank you very much indeed for your pre- 
sentation, and we will certainly take it into consideration. 

Honourable senators, the Packaging Association of 
Canada is here. We have present Mr. James Scott, Mr. 
Lyn Jamison and Mr. John Whitten. Mr. Scott will speak 
to the brief. 


Mr. James M. Scott, President, Packaging Association 
of Canada: Mr. Chairman and honourable senators, the 
Packaging Association of Canada welcomes this oppor- 
tunity to present its views to the committee of the Senate 
of Canada considering Bill C-180, the Consumer Packag- 
ing and Labelling Act. 


Before proceeding, may I first of all introduce my 
colleagues. On my immediate right is Mr. John A. Whit- 
ten, Vice-President of Christie Brown & Co. Ltd. On Mr. 
Whitten’s right is Mr. Lyn G. Jamison, Executive Vice- 
President of the Packaging Association of Canada. My 
name is James Scott, and I am Vice-President of Reid 
Press Ltd., and President of the Packaging Association of 
Canada. PAC was formed 21 years ago to promote the 
study, knowledge and undrestanding of packaging, to 
encourage better use of graphic arts in the industry, to 
collect and disseminate packaging information, and to 
foster mutual understanding among the various branches 
of the industry. PAC has Chapters in the Atlantic Prov- 
inces, Montreal, Toronto, London, Winnipeg, Calgary 
and Vancouver. Currently, the Association represents 297 
member companies and 908 associate or individual mem- 
bers. The membership embraces a diversity of users, 
suppliers and manufacturers of packaging materials, 
including paper, paperboard, wood, metal, glass, plastics 
and films. 


When the bill was referred to the House of Commons 
Standing Committee on Health, Welfare and Social 
Affairs, we were greatly concerned at many of its 
clauses. Some of these clauses were improved by amend- 
ment during the committee hearings, for instance: clause 
9(2) is a valuable improvement which will protect both 
consumer and manufacturer. Other clauses, although still 
in the bill, were explained by the Minister to be less 
wide-ranging than we had feared. In this regard, we 
must accept the explanations of both the Minister and 
the specialist from the Department of Justice that clause 
3, subsection (1) does not mean that the regulations under 
Bill C.180 will supersede the statutory provisions of other 
acts of Parliament. But we wish that the Bill could be 
more explicit. 


During the clause by clause study by the Commons 
committee, the minister showed a much greater under- 
standing of the problems which the marketplace would 
encounter from over-regulation than had been apparent 
before. For example, during the discussions on February 
23 he referred to the U.S. regulation which specifies the 
actual position of the net weight on the package, and 


pointed out that it had been decided not to include such 
specifications in the statutory provisions of this act. The 
reason he gave was reluctance to use packaging and 
labelling as some sort of non-tariff barrier to trade. 


We appeal to this spirit of reason and understanding 
for a further study of that feature of this Bill which still 
worries us most of all—the fact that there is no mandato- 
ry requirement to consult outside the department before 
publishing proposed regulations under clause 11, subsec- 
tion (2). 


Considerable time was spent in discussion of this 
clause in committee. To our mind, the Minister’s point 
that he did not feel it wise for his staff to be restricted as 
to whom should be consulted—since each regulation 
would have a logical group which could supply expert 
assistance—constitutes a solid argument in favour of 
making such consultation mandatory. We are not suggest- 
ing there be any restrictions on the ultimate right to 
regulate, but only that the principle of consultation—and 
even in some cases the possibility of resulting voluntary 
industry action—is bound to provide a more effective 
compromise, and less likelihood of over-regulation. 


One of the early drafts for this bill, which was present- 
ed to us for comment, included a provision that such 
consultation would be held, and that the aim would be 
voluntary action. Only in the absence of satisfactory 
action would regulations be made. 


We feel this is still the best form for this clause, and 
ask that you consider changing it. 


Clause 19 currently reads: 


A copy of each regulation or amendment to a regula- 
tion that the Governor in Council proposes to make 
under section 11 or 18 shall be published in the 
Canada Gazette and a reasonable opportunity shall 
be afforded to consumers, dealers and other interest- 
ed persons to make representations with respect 
thereto. 


The onus is left on ‘other interested persons’ to make 
then representations, and we think this is unwise. Con- 
sultation between the minister and appropriate industry 
organizations might reveal that the proposed regulation 
or amendment is unnecessary. Yet once the proposed 
regulation or amendment is made public, this is a visible 
intent of the Government, and governments do not like 
publicly to revoke their expressed intents. Once again we 
would ask that advance consultation be made mandatory 
and written into the bill. 


I would draw your attention to statements made by Mr. 
Basford in addressing the House of Commons Standing 
Committee on Health, Welfare and Social Affairs on Feb- 
ruary 16 of this year: 


The writing of regulations itself takes a great deal of 
time. It will be done in consultation with representa- 
tives of those who will be affected. I gave that 
undertaking clearly when I was here before. It will 
be in consultation with those who are affected—con- 
sumers, manufacturers, producers—and with other 
departments which administer other Acts with 
labelling provisions. 
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Under this Bill,... it will be possible, by means of 
regulations—in the drawing-up of which, of course, 
all those concerned with consumer packaging and 
labelling will be consulted throughout... 


Here Mr. Basford clearly undertook to provide consul- 
tation opportunities between his department, other 
departments and other organizations, including those of 
the packaging industry and other appropriate sections of 
industry. 


We do not doubt Mr. Basford’s intention to carry out 
the consultation he promises here. But ministers change, 
and we would like to have the assurance and protection 
given by Mr. Basford on February 16 written into this 
legislation. 


Further, as for clause 12 (2) it is certainly our hope 
that in carrying out research or studies relating to pack- 
aging and labelling, he would see fit to consult members 
of our industry. To that extent we would be pleased to 
see here a direct reference to ‘any appropriate industry 
organization representing packagers or manufacturers’. 


Mr. Chairman, we have restricted our representations 
concerning Bill C.180 today to the few points which I 
have highlighted. There are, needless to say, other areas 
of the bill which we question, and which in some 
instances we would like to see changed. 


However, all we ask is that the assurances Mr. Basford 
has made publicly about his department consulting with 
industry be made mandatory where standards are being 
established, or where regulations or amendments are 
being considered. 


Thank you for this opportunity of appearing before 
you. We would be most pleased to answer any questions, 
Mr. Chairman, which you or the other members of this 
committee may wish to ask us on this bill. 


Senator Carter: Mr. Chairman may I start the ball 
rolling by asking Mr. Scott what he visualizes by “con- 
sultations’? Do you visualize a delegation having verbal 
consultations, or are you thinking of written 
representations? 


Mr. Scott: I would like to refer that question, Mr. 
Chairman, if I may, to Mr. Jamison. 


Mr. Lyn G. Jamison, Executive Vice-President, Paclk- 
aging Association of Canada: Senator Carter, as to “con- 
sultation”, I think we would not have verbal consultation 
first of all. We would first receive a draft statement or 
outline of what the department would have in mind in 
drawing up the regulation. At that time, we would be 
given the draft and allowed to study it in the light of the 
marketing requirements, production requirements, distri- 
bution requirements and possibly the material require- 
ments. We would then come up with our points of view. 
Then we would meet in a round table discussion with the 
department and give them full information relating to all 
these things so that they would be able to consider them 
in the light of our objections. That is how we would 
visualize it. 


Senator Carter: You would want to see the draft regu- 
lations before they are actually published in the Gazette, 
before they are actually proclaimed? 


Mr. Jamison: Before they become public property, so 
that there can be an exploration to avoid some of the 
problems outlined by the Grocery Products Manufactur- 
ers, and in order to take in futures, because this is what 
we are concerned with—futures, what packaging will be 
like in the future. We have some idea. 


Mr. Scott: To add to what Mr. Jamison has just said, 
Mr. Chairman, the market place does change, packaging 
changes, materials change. We think that with the exper- 
tise of the member companies of the Packaging Associa- 
tion and other interested individuals in our industry, we 
can help the minister if we see these draft regulaitons 
and avoid pitfalls that at some time in the future may be 
somewhat more difficult to look after. I think this is 
exactly our point. 


Senator Macnaughton: The same point was made by 
the other delegation this morning. In effect, you would 
like to be the expert advisers to the Government. You 
are the people who will operate it. 


Mr. Scott: Yes, sir. 


The Acting Chairman: Mr. Scott, I draw the commit- 
tee’s attention to page 3 of your memorandum. There is a 
quotation you have given, from Mr. Basford’s address to 
the House committee on February 16. You interpret it as 
a clear undertaking to provide consultation. I then draw 
the committee’s attention to clause 12(2) of the bill, 
which is an amendment made by the committee which 
reads as follows: 

(2) The Minister may, in carrying out any research 
or studies pursuant to subsection (1), consult with or 
seek the advice of any department or agency of any 
government, any dealers or any organization of deal- 
ers or any organization in Canada of consumers. 


How far do you think that goes towards meeting the 
point you seek to make in your presentation? 


Mr. Scott: Mr. Chairman, I do not believe it goes quite 
far enough. Mr. Whitten presented our brief to the 
Standing Committee on Health and Welfare of the House 
of Commons and I should like to refer this to Mr. 
Whitten. 


Mr. John A. Whiiten, Vice-President, Christie Brown 
and Company Limited: Mr. Chairman, the amendment 
was actually included to provide for more detailed study 
of the possibility of subsequent unit pricing action. It 
arose in that session following considerable discussion of 
that type. But I believe this also leaves the onus entirely 
on the minister. The word “may” is still in this clause so 
that in this case we would have the same basic objection 
to each of them so far as we are concerned. 


The Acting Chairman: What you suggest, then, is that 
the subclause in question should be amended by changing 
the word “may” in line four to the word “shall’’? 
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Mr. Whitten: Yes. 
Mr. Scott: Precisely. 


The Acting Chairman: Would you say that the agencies 
or organizations that are proposed to be consulted by this 
subclause are sufficient in number? Do you have any 
objection on that count? 


Mr. Whitten: No, sir. I think that that would be exten- 
sive enough. The minister made the point that each 
regulation would naturally involve a particular group of 
interested bodies which could _ supply pertinent 
information. 


The Acting Chairman: You think the descriptions there 
are adequate for at least the industry you represent? 


Mr. Whitten: Yes, sir, I do. 


Senator Molson: Mr. Chairman, the word “shall” might 
present some difficulty to the department. Would it not 
be worthwhile considering using the words, “shall, where 
practicable,” or “shall, were possible’’? 


The Acting Chairman: My purpose in asking that ques- 
tion, Senator Molson, was only to make crystal clear that 
the suggestion raised by these gentlemen, and the reason 
for it, is that how we deal with it will depend not only 
on this evidence but on other evidence we will receive in 
future, including evidence from the department. So all 
we really want to do is to clarify the position. 


Senator Heath: As a point of interest, Mr. Chairman, 
may I ask Mr. Scott in view of the fact that it sounds as 
if his organization is interested in tying the consultations 
very closely into the regulations and making this manda- 
tory, a written part of the legislation, what is his opinion 
of the English position? I suppose this is rather a philo- 
sophical point of view, but I understand the English 
legislation leaves everything pretty well open to the 
manufacturers, producers and packagers and so on, so 
long as they are within the intent of the existing legisla- 
tion. If they go against that, then “boom”! Now nothing is 
particularly regulated there. At least that is my under- 
standing. I have not discussed the point with anyone. But 
that is completely different from tying groups in by 
regulation, but leaving everything open. Then you are 
really at the mercy of the courts if anything goes wrong. 
But you have a tremendous amount of latitude, which 
perhaps gives a great deal of scope for innovation and 
invention and so on. Have you considered that aspect at 
all? 


Mr. Scott: First of all, Mr. Chairman, I am not precise- 
ly familiar with the English law in that area. I should 
like to make the point that throughout the packaging 
industry in Canada both suppliers and users of all types 
from coast to coast have compiled over the years a tre- 
mendous amount of expertise. We know what packaging 
costs, as an example. We know the kinds of technology 
involved. We are familiar with what is happening today 
and we hope, with the prognosis for tomorrow, that we 
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will be able to continue on with the kinds of develop- 
ments necessary to fund and field the types of products 
that are on the market today. We have a wide range of 
products today which, 15 years ago, were just not on the 
marketplace. 


What we are getting at here, Mr. Chairman, is that if it 
can be written into the act, which is really in fact a 
packaging and labelling bill, then as such we can aim 
that and help, if we are included. We do not suggest 
that we dictate at all. We are simply saying that we have 
a lot of expertise we understand the need for sensible 
regulations and we are more than prepared and willing 
to act in that kind of capacity as a consultant. 


Both the industry and technology are changing at a 
fantastic rate, and I think perhaps we are better versed 
to keep up with this kind of technology where it may 
well affect consumers in years to come. 

Senator Carter: Mr. Chairman, you referred to the 
minister’s commitment, and you read from page 3 of the 
presentation. Does not section 19 cover that? 

Mr. Scott: I should like to refer that question to Mr. 
Whitten. 


Mr. Whitten: This point was covered in the opening 
statement, Senator Carter, in that the problem with the 
regulation, once it is published as a proposed regulation, 
is that it is in effect a position that has been taken. I 
should like to refer this back to the creation of the 
present packaging regulations under the Food and Drugs 
Act some years ago. To my mind those are still some of 
the best regulations ever written. They have covered and 
still cover successfully those products which were then 
visualized—and I might say visualized very adequately. 

They came about very largely as we suggest here. 
There was consultation with the grocery products indus- 
try. There was a long period of consultation with the 
packaging association by Dr. Morel, who was then the 
director, before the first draft was published, and when it 
was published there was joint consultation and the result, 
I think, provided a way around the pitfall not only in the 
packaging then existing but to a very large extent on 
what has transpired since then. 


Senator Macnaughton asked a question earlier, and I 
think there is a logical extension to the answer to that. 
Most of us in this industry are not thinking of the 
packaging which is on the market today but of the 
packaging which we expect will be on the market five 
years from now. It is very difficult, it would be well nigh 
impossible, indeed, for a Government agency, however 
well meaning, to take this into consideration and to limit 
it at that stage. It would very severely limit the consum- 
ers’ quality in future years. 


Senator Carter: I think I know what you are really 
objecting to. When I asked earlier what you envisaged by 
consultation, the reply was that the drafting regulations 
would be sent out to your association and to other organ- 
izations like your interested parties. It is only a question 
of procedure whereby the Minister instead of sending it 
out to you puts it in the Gazette. So it is this procedure 
you are objecting to, isn’t it? It seems to me that it is the 
same thing but there is just a different method of doing 
i; 
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The Acting Chairman: Obviously I do not pretend to 
speak for the Association, but I think the point made in 
the original submission was that the industry prefers to 
consult with the officials before the drafts are made 
rather than after. 


Mr. Scott: That is correct. 


The Acting Chairman: I think that is the point made in 
their original submission. 


Senator Carter: If I understood him correctly, he said 
that they would be furnished with draft proposals and 
then they would come and sit around the table and have 
a consultation after they had studied them. That is my 
understanding of the reply I got. 


Mr. Whiiten: Perhaps it is a semantic difference. I 
think what we were visualizing was a preliminary draft 
of proposed sections of regulations. I would assume that 
the intent of this clause is that the proposed regulation 
would be published in its finished form whereas what we 
are visualizing is something of a more preliminary nature, 
parts of which might be better drawn with the kind of 
consultation which we visualize. 


Senator Carter: But they are not being published in 
the Gazette as regulations, only as proposals. 


Mr. Jamison: I think, senator, when I made the com- 
ment I was trying to say the Department would turn 
around to a group of commodity packagers and say “We 
want to regulate packaging in this area; these are our 
theories on the subject of why we should do this; give us 
your point of view as to how it would affect marketing, 
distribution and manufacturing.’ They would give us all 
of their theories behind their thinking which we could 
then supply the answers to and give direction and also 
talk about the future, so that when they come to drafting 
the proposed regulation or eventual submission to the 
industry they will do it with full knowledge of all the 
pilfalls and other things involved. Then we would not 
have proposed regulations presented to us, because some- 
times when regulations are presented, because of a firm- 
inj; up of attitudes and ideas, they are very difficult to 
change. 


Senator Carter: Let us assume the Government fol- 
lowed your procedure and wrote to you and said “We are 
going to draw up regulations in this particular area,” and 
then you write back and you say “These are points you 
should consider because this is what is going to happen” 
and so on. Then on the basis of that the Government 
draws up regulations. Would you not still have to make 
representations again at a later stage? 


Mr. Jamison: Not necessarily. I think you would have 
the structure and then you would be filling in the blanks 
or smoothing off the rough spots so that eventually you 
would have a very workable permissive type of legisla- 
tion rather than restrictive legislation. This is what Sena- 
tor Heath was pointing out. The regulations should be 
permissive to allow us to take advantage of new methods, 
new systems, new materials and new processes. 


Senator Macnaughton: It seems to me unless the Gov- 
ernment is going to operate the industry itself it should 
be left to the people who created it. They are the people 
who can best anticipate developments. How on earth can 
it be left to the government unless they are to take over 
the whole of the industry? 


Senator Carter: I would like to reply to Senator Mac- 
naughton. The reason we have this legislation now before 
us is because we have done exactly that in the past; we 
have left it to industry to settle these points and they 
have not done it. 


Senator Macnaughiton: But the times are changing 
now. 


The Acting Chairman: I think the difficulty arises out 
of the use of the word “proposes” in clause 19. I think 
what the witness is saying is that a proposal published in 
the Canada Gazette as to what the regulations should 
contain is in fact a decision that may be very hard to 
change. I assume that is a fair statement of what the idea 
is. 


Mr, Scoit: Yes, it is, Mr. Chairman. 


The Acting Chairman: Arising from that I wonder 
whether this question does not suggest itself. Assuming 
that these are in fact proposals and not firm and final 
decisions, is there a better way to do it than the way 
suggested by clause 19? In other words, if they are 
proposals for discussion then what the bill suggests is 
that they should be published in the Canada Gazette, and 
in so publishing everybody affected, officially at least, has 
his attention called to the proposal and the opportunity is 
then given to make submissions and representations, and 
a reasonable opportunity by the very section itself is 
afforded consumers, dealers and other interested people 
to make their representations. It is a question of proce- 
dure and it is a question of how you handle what we now 
can see to be a very complicated situation. The question 
is simply this; is this a reasonable way to do it? 


Senator Molson: Mr. Chairman, is not the key or the 
operative part of clause 19 the fact that the Government 
has the intent to make these amendments or to make 
these regulations or changes to regulations? Would it not 
perhaps be more suitable for the Government to 
announce its intentions to make changes and then give 
notice so that any interested manufacturer, consumer, 
retailer or whoever might be affected could get in touch 
with the Government and find out what is proposed? We 
all know that in certain instances proposals are very 
hard to change once they are set forth. It is easy to say 
that it gives everybody an opportunity to go ahead and 
take a whack at them, but this is frequently taken as 
opposition and sometimes even as political opposition. 
But discussion before publication can often be very easy, 
and, as has been suggested by the witnesses, the people 
affected are able to give advice that leads to regulations 
which are much better. 


The Acting Chairman: In advance of the actual draft- 
ing? That is the point. That is why I put the question the 
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way I did and I think Senator Molson has brought it out 
very clearly. 


Senator Beaubien: Mr. Chairman, could we not put 
something in there to say that there should be consulta- 
tion with the industry before publication in the Canada 
Gazette? 


The Acting Chairman: What Senator Molson suggests 
is that there should be a publication in the Canada 
Gazette of a notice of intention to amend certain groups 
of regulations which would alert the industries affected 
and would then result in consultation before the drafts 
were made. 


Mr. Scott: Mr. Chairman, we would be very pleased if 
that should happen. 


The Acting Chairman: Are there any other questions? 
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Senator Beaubien: Would it be in order to ask the Law 
Clerk to draw up some kind of an amendment? 


The Acting Chairman: Yes. I think we will have a good 
deal of evidence on this point at further meetings of the 
committee and no doubt the matter will be taken up at 
that time. Mr. Scott, Mr. Jamison and Mr. Whitten, thank 
you very much for your help. 


Mr. Scott: On behalf of my colleagues I thank you very 
much for your introductory remarks and for your 
co-operation. 


The Acting Chairman: I understand there will be three 
other presentations made at the next meeting of the 
committee, which presumably will be a week from today 
at 9.30 in the morning, by the Canadian Manufacturers’ 
Association, the Retail Council of Canada, and the 
Canadian Feed Manufacturers. The briefs will be dis- 
tributed by the end of this week. 


The committee adjourned. 
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THE STANDING SENATE COMMITTEE ON 
BANKING, TRADE AND COMMERCE 


The Honourable Salter A. Hayden, Chairman 


The Honourable Senators: 


Aird 
Beaubien 
Benidickson 
Blois 
Burchill 
Carter 
Choquette 


Connolly (Ottawa West) 


Cook 

Croll 
Desruisseaux 
Everett 
Gélinas 
Giguére 


Grosart 

Haig 

Hayden 

Hays 

Isnor 

Kinley 

Lang 
Macnaughton 
Molson 
Sullivan 
Walker 
Welch 

White 
Willis—(28). 


Ex officio members: Flynn and Martin 


(Quorum 7) 


Order of Reference 


Extract from the Minutes of the Proceedings of the 
Senate, April 22, 1971: 


“Pursuant to the Order of the Day, the Senate 
resumed the debate on the motion of the Honourable 
Senator Cook, seconded by the Honourable Senator 
Aird, for the second reading of the BIll C-215, 
intituled: “An Act to establish the Textile and Cloth- 
ing Board and to make amendments to certain other 
Acts in consequence thereof”’. 


After debate, and— 
The question being put on the motion, it was— 
Resolved in the affirmative. 


The Bill was then read the second time. 


The Honourable Senator Cook moved, seconded by 
the Honourable Senator Aird, that the Bill be 
referred to the Standing Senate Committee on Bank- 
ing, Trade and Commerce. 


The question being put on the motion, it was— 
Resolved in the affirmative.” 


Robert Fortier, 
Clerk of the Senate. 
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Minutes of Proceedings 


Wednesday, April 28, 1971 
(21) 


Pursuant to adjournment and notice the Standing 
Senate Committee on Banking, Trade and Commerce met 
this day at 9:30 a.m. to consider the following Bill: 

Bill C-215 “An Act to establish the Textile and 
Clothing Board and to make certain amendments to 
other Acts in consequence thereof”. 


Present: The Honourable Senators Salter A. Hayden 
(Chairman), Aird, Beaubien, Benidickson, Blois, Burchill, 
Carter, Connolly (Ottawa West), Cook, Desruisseaux, 
Everett, Isnor, Kinley, Martin, Molson, Sullivan, Welch 
and White—(18). 


Present, but not of the Committee: The Honourable 
Senators McNamara, Methot and Sparrow—(3). 


In attendance: E. Russell Hopkins, Law Clerk and Par- 
liamentary Counsel and Pierre Godbout, Assistant Law 
Clerk, Parliamentary Counsel and Director of Commit- 
tees. 


WITNESSES: 
Department of Industry, Trade and Commerce: 
The Honourable Jean-Luc Pépin, 
Minister; 
Mr. Bruce Howard, M.P., 
Parliamentary Secretary to the Minister; 


Mr. J.M. Bélanger, 
Chief, Industrial Policy Division, 
Office of the Industrial Policy Adviser; 


Mr. L.F. Drahotsky, 
General Director, 
Office of the Industrial Policy Adviser. 


At 11:00 am. the Committee proceeded to the next 
order of business. 


ATTEST: 
Frank A. Jackson, 
Clerk of the Committee. 
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The Standing Senate Committee on Banking, 


Trade and Commerce 


Evidence 


Ottawa, Wednesday, April 28, 1971 


The Standing Senate Committee on Banking, Trade 
and Commerce, to which was referred Bill C-215, to 
establish the Textile and Clothing Board and to make 
certain amendments to other acts in consequence thereof, 
met this day at 9.30 a.m. to give consideration to the bill. 


Senator Salter A. Hayden (Chairman) in the Chair. 


The Chairman: Honourable senators, the plan for the 
meeting this morning is first to hear the minister in 
connection with Bill C-215, the Textile and Clothing 
Board bill. This is by way of assistance to the Minister 
having regard to his other responsibilities and demands 
on his time, geographically and otherwise. 


After hearing the minister and whatever questions 
arise, we will continue our consideration of Bill C-180, 
the Consumer Packaging and Labelling bill. A few 
minutes ago I was asked how you package and label a 
consumer. I assume it should really be called “the Con- 
sumer Goods Packaging and Labelling bill”. We will 
return to that as soon as Mr. Pepin has finished his 
remarks and has answered any questions there may be. 


Mr. Pepin, this is your opportunity to give a full 
explanation of the bill. You may choose your language of 
communication, and you may change en route, while 
going through your explanation. 


The Honourable Jean-Luc Pepin, Minister of Industry, 
Trade and Commerce: Thank you very much, Mr. Chair- 
man for giving me this opportunity to address your com- 
mittee on the Textile and Clothing Board bill. My job is 
lightened because of the excellent presentation by Sena- 
tor Cook on second reading, and I thank him for his 
assistance in that respect. 


I take it for granted that all members of the committee 
are now familiar with the subject, and also that they 
have paid me the honour of reading the statements I 
made on May 14 last and when introducing the bill on 
second reading in the House of Commons, so I will not 
bore you with that. Those of you who want to be very 
conscientious in the fulfillment of your responsibilities 
could pay me the additional honour of reading all the 
statements and analyses made during the House of Com- 
mons committee study of this bill, during which much 
information was given. Although I am sure most of you 
have already read it. Instead of repeating what has 
already been said, I will try to single out the most 
important features, of the bill and emphasize the most 
important aspects of the matter. 

If I were to be asked the main reason for introducing 
the bill, I would say it is because there is a crisis in this 
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industry. Everybody in it—producers, manufacturers and 
the unions—have said to the federal Government, “Make 
up your mind. Tell us what you expect this industry to 
become in the future. Give us a framework. Give us a 
pattern of operation. Give us an indication. Do you want 
the indusry to disappear? If you want the industry to 
disappear, tell us so, because we, the owners of these 
plants, will close them and put our money elsewhere.” 


It is in answer to this request that this bill is intro- 
duced now. The most important aspects are the objec- 
tives. I am not following a written paper so you can 
interrupt me at any time. If you ask me what the basic 
objective is, I find it in the words of my statement of 
May 14: 


To create conditions in which the Canadian textile 
and clothing industries can continue to move 
progressively towards viable lines of production on 
an increasingly competitive basis internationally. 


I put the words “continue to move” because I would 
not like anyone to have the impression that this is, 
globally speaking, an outmoded industry. Those of you 
who have seen some of these plants know very well that 
the facts are the opposite. In many cases these are plants 
as efficient as any you will find in the world. Too many 
people have the impression that the textile and clothing 
industry is outmoded and backward. This is not the case. 
If you think so, we will arrange for you to visit some of 
the plants. I am not here to say that all of them are 
totally efficient, but I will not accept, either, the thought 
that as an industry this is a backward sector of the 
Canadian economy. I am not saying that. So, the idea is 
movement. 

Some of these plants have already reached the max- 
imum or the optimum efficiency. Some other areas of this 
industry will never reach it. They have no possibility of 
doing so. The idea there will be to phase out thee sectors 
as elegantly and in as humanitarian a way as possible. 
This is why you find in the bill some measures to cushion 
the disappearance of some sectors of this industry. 


Senator Isnor: What is the main reason for their not 
being successful? 


Hon. Mr. Pepin: In some cases they cannot meet the 
international competition. They should not even try. 
There is a division of labour in the world and others can 
do these things better than we can ever hope to do them 
ourselves. It would not be in the best interests of the 
Canadian population for us to try to do things that so 
obviously can be done at a better price elsewhere. 


This is accepted by members of this industry. As a 
matter of fact, decisions have been made based on that 
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line of thought. Plants are closing now in anticipation of 
the policy. When the manufacturers, the producers, the 
owners of these plants issue a communiqué saying that 
this particular part of their operation will be phased out, 
they say, “In accordance with the policy that the federal 
Government has introduced, we, in anticipation, have 
decided to do that.” 


This is one of the reasons why I complain. On one side, 
the policy is being used to justify phasing out, to justify 
the closing of some plants or parts of a plant; and on the 
other side I am accused by others of having established 
legislation that is protectionist. I say to these people, 
“Make up your mind; it cannot be both at the same 
time.” Anyway, the first idea is the idea of movement, 
that this industry is moving and will continue to move. 
The Government is not giving here a chéque en blanc, a 
blank cheque, for inefficiency. Not at all. That is the first 
idea. 


The second idea I would like to leave with you is that 
this legislation, Bill C-215, is global. It has commercial, 
financial, social and aesthetic aspects. It embodies a 
global policy. 


It has commercial aspects, as you have seen. It will try 
to accentuate the export aspect of this industry. As you 
have been told by Senator Cook already, some important 
movement is taking place with respect to exports. In 
some cases it will also try to control the imports from 
low-cost countries. I will come back to that in a moment. 
It will try to rationalize the tariff. It will also see to it 
that methods of inquiry on dumping are improved. So, 
the first aspect of this bill is a commercial one. 


Secondly, there are also financial aspects to the bill. 
There are already subsidies for research and develop- 
ment in the textile industry. As you have been told 
already, the General Adjustment Assistance Program, 
GAAP, will be applied to the textile and clothing indus- 
try not only to develop exports but also to make it 
possible for them to rationalize with respect to the 
domestic market. This is an important change in the 
previous use of the GAAP. 


There are also some social aspects to this bill, as we 
have already indicated. You have already been told by 
Senator Cook of a sort of pre-retirement program that is 
included in the bill. You have seen how well qualified it 
is. The gentleman must have been 54 years of age. He 
must have been in the industry for a number of years. In 
the last period of his activity he must have used all his 
unemployment insurance benefits. He must be willing to 
recycle himself. He must be willing to move if there is 
the possibility of a job for him elsewhere. There are all 
kinds of conditions. 


Senator Benidickson: This is part of the Honourable 
Mr. Mackasey’s program. 


Hon. Mr. Pepin: That is it. It has been acclaimed 
elsewhere as a most innovative, social minded piece of 
legislation from that point of view. But I emphasize how 
cautious we have been, because someone can very well 
say, “Why do this for the textile industry and not do it 
for other sectors?” This is a very good question. There 


are some precedents to this legislation, as you may know. 
In part, this was done under the automobile agreement. It 
was also done in the DEVCO legislation in Cape Breton. 
But this is new, and we have moved into it with great 
care. People can very well say that what is good enough 
for the textile industry is good enough for the electronics 
industry or the aviation industry; and that if it is good 
enough for the manufacturing industry it must be good 
enough for the fishing industry and for agriculture also. 
This is why we have moved very carefully. We were well 
aware that on the basis of this legislation there would be 
requests for extension of these clauses to other segments 
of the industry. So, there is a social aspect to this 
legislation. 

I also said that there was an aesthetic aspect, in the 
sense of the ‘‘Fashion Canada” program and centres for 
productivity in the clothing and textile industry. The 
purpose of these aesthetic measures is to bring up the 
fashion content of this industry. I look around and I see 
many senators wearing their coloured shirts this morn- 
ing. Well, this is part of the fashion preoccupation of this 
industry. 


Senator Connolly (Ottawa West): A new look in the 
Senate. 


Senator Carter: Have you anything in the bill to keep 
them from going out of style too soon? 


Hon. Mr. Pepin: I was told yesterday that we might 
return to the white shirt. Let us not rush into that. 


Senator Connolly (Ottawa West): Some of us have 


never left it. 


Hon. Mr. Pepin: I just emphasize that, because in 
these days we all realize that men are getting much more 
fashion minded than they have ever been. We are begin- 
ning to look like a bunch of peacocks. 


Senator Sullivan: Are they men? 


Hon. Mr. Pepin: Yes, why not? What is good enough 
for the girls must be good enough for the men, too. 


Some Hon. Senators: Oh! 
Senator Molson: That is a good question. 


Hon. Mr. Pepin: Some of what is good enough for the 
girls must be good enough for the men, but not all. 


Let me remind you what I have tried to indicate. First 
of all, I have tried to indicate that this bill means move- 
ment. It is not a static thing. We are not trying to freeze 
the industry. On the contrary, we are trying to push it. 
The second point I have indicated is that this is a global 
policy. It is probably the first attempt ever made by the 
Government to look at one industry globally, from all 
angles. From that point of view, this is original. Some of 
you may not like it for that very reason. I do not know. 


The third point that I would like to deal with is in 
answer to the question: What would be the most debata- 
ble, the most... 


Senator Beaubien: Controversial. 


April 28, 1971 


Banking, Trade and Commerce LO. cei, 


Hon. Mr. Pepin: Yes, thank you very much—the most 
controversial aspect of this policy. Obviously, the answer 
is in clause 26, which says that in cases of serious injury 
or threat of injury from low cost import countries the 
Government would be willing to accord special protec- 
tion, unilaterally, when necessary, in order to facilitate 
strengthening of the more viable lines of production. 


Here I can only repeat what I have already said else- 
where, that we must have a determination of serious 
injury or threat of injury. Not only must we have that, 
but the Textile and Clothing Board must, in addition, 
demand—request from the companies coming to ask for 
this protection, plans that would indicate that they intend 
to continue to move towards the viable line. Again it is 
not a blank cheque, not by a long shot. They would have 
to demonstrate all of that. 


It is only then that protection can be considered. So it 
seems to me that the maximum protection is really taken. 
There are a number of safeguards written in, and I think 
of clause 26 in particular. You must have prior and formal 
determination of serious injury. Injury must result from 
imports. Imported goods must be like, or directly com- 
petitive with, goods being produced by producers serious- 
ly injured. The use of the control is limited to the extent 
and for the period necessary to prevent or remedy the 
injury. In other words, we have extended ourselves as 
much as possible to prevent this from becoming a protec- 
tive type of legislation. 

My experts will give you as many facts on that as you 
would care to have, but I can assure you that this is the 
most liberal textile policy now available in the world. If 
you say that we have to be purer than the purists, then 
maybe you will disagree with this bill, but in a world of 
relative sinners we are terribly vituous. 


The Chairman: That is a nice combination of words, 
Mr. Minister. 


Hon. Mr. Pepin: I am supposed to be a professor; I am 
sometimes accused of being an academic; but I have 
found in my short experience in politics that there are a 
number of businessmen and farmers who are much more 
academic than I am. They talk about free trade and 
protectionism in more theoretical terms than I ever found 
in any textbook on these subjects. I am trying to be 
realistic. 


Senator Isnor: Mr. Minister, from the viewpoint of 
manufacturers, which is more important, the import or 
the export business? 


Hon. Mr. Pepin: In this case exports represent about 5 
per cent of the production of the industry. Globally 
speaking, the imports at the moment represent about 30 
per cent of the domestic consumption. That gives you an 
idea. 


Senator Isnor: What I am interested in is the home 
market compared to the export market. 


Hon. Mr. Pepin: Would you repeat that, please? 


Senator Isnor: I am making a comparison between the 
future export business and that of the home market. 


ion. Mr. Pepin: I was going to come to that in a 
moment. I was going to say that we have to judge this 
policy in relation to the world of textiles and in relation 
to the policies of other countries in the world. I was 
going to say that we cannot judge this thing in abstracto, 
in a vacuum. We have to compare it to what other 
countries of the world are doing. If the world of textiles 
was a liberalized one, if Canadian companies had full 
access to the world to sell their textile goods, it is obvious 
that this bill would be different. But that is not the case. 
Textile goods and agricultural goods are the two areas of 
world trade which have not been liberalized. 


Senator Desruisseaux: Are we even more liberalized 
than the United States? 


Hon. Mr. Pepin: That is my firm conviction, and we 
will come back to that, if you want to make a 
comparison. 


I was saying that this bill must not be debated in 
abstracto. It must be debated in a concrete way. I was 
saying that we have taken all kinds of precautions, and I 
was indicating some of those precautions. The Govern- 
ment is not abandoning its responsibilities, because, after 
considering the real damage and after looking at the 
plans introduced by the company, the board can only 
make recommendations to the Government as to the 
degree of protection needed, and then the Government 
must make that decision. 


Senator Benidickson: It is presumably for more 
efficiency. 

Hon. Mr. Pepin: Yes. The fourth remark I want to 
make is in a rather philosophical vein again. It is that 
this bill is a balanced one. The bill says in clause 18 that 
the Textile and Clothing Board will look at the interests 
of all parties—producers, employees, consumers, work- 
ers—and at all aspects, including Canada’s international 
obligations and interests. All aspects will be taken into 
consideration. 

Let us call it a balancing act. If you question the 
consumers, if you reason with them, they will say that it 
is important that some people should have sources of 
revenue. If you question importers, they will say it is 
important to be sure of a certain domestic production. 
Even the most anti-protectionist importers will recognize 
that it is good to have domestic sources of supply. So we 
have looked at all the interests and we have tried to 
balance them in the most viable way possible. 


On the subject of free trade I should like to caution 
you again. I have looked, for example, at all the 
representations made to the federal Government in the 
Ist few years by the Canadian Chamber of Commerce, by 
the Canadian Federation of Agriculture and by the 
Canadian Labour Congress. I should like to tell you, and 
again I could cite pages, that everybody in Canada is in 
favour of free trade. Everybody! I have not met one 
person who is against free trade. Everybody is in favour 
of free trade—but everybody qualifies it immediately: 
“Inasmuch as it is possible.” And usually what is not said 
is: “Inasmuch as we are not affected by it.” 


19:8 


Banking, Trade and Commerce 


Senator Sullivan: That is right. 


Senator Beaubien: That has always been the American 
point of view. 


Hon. Mr. Pepin: So do not give me that free trade 
business too much. I have always believed in it as strong- 
ly as anybody here. But you have always to qualify that. 
I would suggest for your amusement that you read the 
last presentation of the Canadian Federation of Agricul- 
ture to the Cabinet in Winnipeg. It was presented a few 
months ago. It starts out by saying that the Canadian 
Federation of Agriculture is in favour of free trade, 
especially in industrial products. I am almost quoting. It 
goes on to say that the Canadian Federation of Agricul- 
ture feels that at times quotas and subsidies are neces- 
sary. So I say “Amen” to that. Anybody can say “Amen” 
to that. But it is the “inasmuch as it is possible” that is 
always difficult to define. 


The same thing applies in the House of Commons and 
in the Senate. Every Member of Parliament is against 
Government intervention, except in his riding. In his 
riding nothing must happen that will be disadvantageous 
to his electors. However, if a plant is about to close, then, 
irrespective of his party, whether he be Conservative or 
Liberal, he will move in to ask the Government to inter- 
vene to prevent that. I am just suggesting here as 
humourously as I can that this is not an academic debate, 
so if you talk of free trade, talk about it in terms of a 
desirable objective that must take into consideration the 
facts of life. This is really what we have tried to do, and 
I hope you will agree that we have done a reasonably 
good job. 


The fourth of my five observations, Mr. Chairman, is 
that the system of control of imports from low-cost coun- 
tries will still be based on the search for voluntary 
restraint agreements from exporting countries. In other 
words, unilateral action of a protective nature will 
never be used unless and until all efforts have been made 
to convince the exporting country that it is in their own 
best interests to accept voluntary restraint. I have done 
that on a number of occasions. I have said to them, 
“Look, don’t you prefer to have a regular market in 
Canada for years to come instead of going out for the 
fast buck, for the fast sale?” And most countries of the 
world prefer to have this orderly marketing than 
immediate advantages. 


Senator Cook referred to the 18 countries of the world 
with which we have voluntary restraint agreements, and 
this search for voluntary restraint agreements will 
remain the pillar of the system. It is only in extremis 
that we will act unilaterally, and then only if voluntary 
restraints are found to be impossible. Bear in mind that 
the bill is not so revolutionary because the Government 
already has the. power to impose a surtax, which is not 
very pleasant. So, as I say, the bill is not so terribly 
revolutionary in the sense that nothing of that kind 
existed before. 


I might also say to you that a number of countries with 
which I have been negotiating have said to us, “Why 
don’t you, like all others, have the possibility of estab- 
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lishing quotas?” I could name countries where I have 
been told that Canada is the only country that does not 
have the proper equipment to deal with these problems, 
and they said to us, “Why don’t you have a quota sys- 
tem?” Presumably these countries would hope to have 
more exports to Canada under a quota system than they 
have under voluntary restraint agreements. Presumably, 
were we to enforce a quota agreement, then, if they were 
not particularly well served on their quota system they 
would be the first to ask for voluntary restraint agree- 
ments. I have no illusions on that subject. I just wanted 
to indicate that a number of countries in the world have 
said to us, “Why don’t you have the possibility of estab- 
lishing quotas?” I mention this because in some countries 
of the world the policing of voluntary restraint agree- 
ments is rather difficult. They say, ‘““Why dont’ you do it? 
After all, it is your job. You are the one who asked us to 
restrain ourselves. So why do you not have the proper 
agreement to see to it that this is done properly?” 


Senator Isnor: How would you establish a quota system 
in the case of, say, Japan, from whom we import certain 
articles such as wearing apparel and shirts? 


Hon, Mr. Pepin: There are different possibilities, as 
you know, and we have not established quotas as yet, so 
we have not defined how we would go about it if we had 
to. I am just emphasizing here that we hope not to have 
to do it too often. As I said, it is only in extremis, and 
after using the voluntary restraint approach, that we 
would consider that. My experts could go into the differ- 
ent possibilities. You could have a general quota, or a 
quota by country. You could have different ways of 
administering the quota by distributing licences domesti- 
cally. There are different possibilities there. 


Senator Connolly (Ottawa West): A quota is an 
imposed restraint, and the voluntary system is an accept- 
ed one. 


The Chairman: Yes, it is by agreement. 


Hon. Mr. Pepin: Usually when you use a voluntary 
restraint agreement, everybody smiles a little because 
they know there was a little bit of pressure on the 
exporting country to accept that. 


Senator Connolly (Otiawa West): But we have no 
imposed quotas? We have no quota system in this coun- 
try, is that not so? 


Hon. Mr. Pepin: No, not in the textile and clothing 
industry anyway. This would be new from that point of 
view. But we have surtaxes. As you know, there is one 
on shirts now. The surtax is a method by which you say 
everything which comes in at a certain price will be 
taxed at a higher level. 


Senator Benidickson: And percentage wise it is fairly 
substantial. It can be $2 on $3. 


Hon. Mr. Pepin: Yes. 


[Translation] 


Senator Desruisseaux: Mr. Pepin, that is what protects 
the preferential tariff, or a tariff... 
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Hon. Mr. Pepin: No, all that is over and above the 
tariff. 


Senator Desruisseaux: Yes, but it is a substitute. 


Hon. Mr. Pepin: You have to understand the prohlem 
we face with respect to countries where production costs 
are low. The problem cannot be solved by means of 
tariffs. In other words, their capacity to produce at lower 
prices is so great that it is not possible to prevent imports 
everywhere in Canada merely by imposing tariffs. 
[English] 

Another remark I wanted to make—and this would 
require a longer analysis on your part—concerns a com- 
parison of our present and future legislation on textile 
and clothing imports with the legislation of other coun- 
tries of the world—the United States, Britain, the EEC, 
Sweden, Switzerland and Japan. I have all that here. The 
conclusion of the study is that we have been more liberal 
than anybody else. If you compare the degree of penetra- 
tion of the Canadian market with the degree of penetra- 
tion of the United states market or the European market, 
you find that ours is usually on the top because, as I say, 
we have taken a more liberal approach to these things 
than has anybody else. I am not emphasizing these things 
too much because you can very well say, “It is because 
we have better reasons to do it,’”’ and I go along with this 
argument. Canada is so dependent on international trade, 
and 25 per cent of our gross national product is interna- 
tional trade, as opposed to 4 or 5 per cent in the United 
States. Consequently, we have to take in more than 
others take. And this is not contradicted by businessmen 
in this industry. They just say that there must be a level 
that makes sense and that must be accepted, if you want 
to keep the viable sectors of this industry going in 
Canada. 


Senator Burchill: Did I understand you to say that 25 
per cent of our total manufactred goods are exported? 


Hon. Mr. Pepin: No, I said 25 per cent of our gross 
national product is made up of exports. But if you look 
at the manufacturing side, 50 per cent of manufactured 
goods must be exported from Canada, which gives a very 
clear indication of the degree of our dependence on inter- 
national trade, and this explains our international trade 
policies very well too. 


Senator Connolly (Ottawa West): May I ask a question? 
You spoke about the posture of Canada being liberal in 
respect to trade. 


Hon. Mr. Pepin: In textile and clothing matters. 


Senator Connolly (Ottawa West): Is this virtue recog- 
nized in your Gatt negotiations and things like the Ken- 
nedy Round? Do other countries recognize that this is the 
philosophy with which Canada approaches these talks? 


Hon. Mr. Pepin: That depends on their interest. For 
example, as you may know, I have explained this policy 
to a number of countries so they would not say that they 
were caught unawares. They say, “That is your intere- 
est.” As a matter of fact, we have some of it in our own. 
But when it comes to defending their trade interest with 
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Canada they will not generally admit these things. They 
will say that we tend to take a rather protectionist 
attitude. You are familiar with international negotiations. 
I do not have to tell you how it is done. 


The Chairman: They should know that a rose by any 
other name... 


Hon. Mr. Pepin: At the same time we say two things. 
We say that our textile and clothing policy in this bill is 
the most liberal that exists in the world today, and we 
recognize why we have good reason to take that position. 
It is always in the spirit of balancing advantages and 
disadvantages that we talk. 


The Chairman: There is no conflict with GATT in 
what you are proposing to do? 


Hon. Mr. Pepin: On the contrary, we are the only one 
implementing Article XIX of GATT which says that you 
have to prove damage or the possibility of damage. The 
Americans do not. 


Senator Connolly (Ottawa West): Do the other parties to 
GATT recognize the posture that you are taking? 


Hon. Mr. Pepin: Really, I did not have a chance to 
discuss that with the various countries. 


The Chairman: To the extent that there is provision in 
GATT and there is a basis for dealing with a situation 
like this, we must recognize that they do recognize it. 


Hon, Mr. Pepin: When I went to see Mr. Miyazawa the 
Minister for Industry in Japan, he said: “We are always 
interested in one thing, that you use Article XIX of 
GATT, that you prove there is damage or the possibility 
of damage.” 


Senator Connolly (Ottawa West): The only reason I 
raise this question is that if the other parties think that 
Canada is in fact wedded to the idea of removing trade 
restrictions, hidden or otherwise, then our position at the 
negotiating table is made more credible whenever we 
have to deal with problems affecting ourselves. 


Hon. Mr. Pepin: This gives me the opportunity of 
saying that the bill by itself is fairly neutral. It says 
simply “This is the way we are going to go about it. We 
will consider this factor and that factor.” The bill is 
essentially a framework bill. A decision of the Govern- 
ment based on the recommendations of the Textile and 
Clothing Board will be the important thing. This is 
where a protectionist or liberal line in theoretical terms 
will be established. 


Senator Cook: The bill is an enabling bill. 


Senator Connolly (Ottawa West): There is no doubt too 
that the board does not force the Government to act in a 
vacuum. It is going to act now as a result of a finding. 
Heretofore this has been a problem. There have been 
crises and various governments have had to take strong 
action at certain times, sometimes without the full 
knowledge, or at least the amount of knowledge, they 
would have with a finding of this board. 
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Hon. Mr. Pepin: I repeat that we do not know what the 
line will be, but I do not think we have any reason to 
believe that it will be dramatic either way. The same 
balancing act that presided over the writing of the bill 
will preside over the implementation of the bill. I can tell 
you that we have in recent months negotiated with a 
number of countries on voluntary restraint agreements, 
and in most cases, as Senator Cook said in his speech, we 
have come to terms with them. 


At the moment we are negotiating with the Japanese. 
They have not used the legislation as a reason for not 
negotiating with us. As a matter of fact, we are negotiat- 
ing with the Japanese earlier than at any time in the 
past. 


Senator Connolly (Ottawa West): Did you say “‘easier’’? 


Hon. Mr. Pepin: “Earlier.” As you recall, these things 
are usually done in December, for the year ending. 


Senator Carter: Is it fair to say that despite our GATT 
philosophy and our efforts under GATT, this bill is based 
on the assumption that we do not see any great liberali- 
zation of the textile industry in the foreseeable future? 


Hon. Mr. Pepin: I think that is a good assumption. 
Again, the philosophy of the bill is this, that there are 
factors in this industry that are viable, that can become 
viable—areas in the textile and clothing industry where 
Canada can make a contribution, can produce without 
impairing the interest of consumers. There is an area 
there. Let us put our bets on that. Let us help this to go 
forward. Let us support it when needed. 


Then there is another area where opportunities are 
almost non-existent. Let us have some social cushion to 
help with the phasing out of these things. 


Senator Carter: Will that phasing out take place? 
Hon. Mr. Pepin: It is taking place now. 


Senator Carter: My question is, will it take place geo- 
graphically or everywhere in that phase of the industry? 


Hon, Mr. Pepin: I think it will take place everywhere. 
Wabasso in Trois Riviéres is phasing out part of its plant. 
Bruck Mills in Sherbrooke is phasing out part of its 
plant. When Bruck Mills, which is a very good company, 
phased out some of its operations, they said to the 
employees, “Look, in anticipation of the Government tex- 
tile policy we have decided to phase out this thing 
because we do not think it is viable.” They say it is going 
to be bad and everybody regrets it. But at the same time 
they say, “We are going to emphasize this particular 
aspect of our production, and although we are regretfully 
throwing out 150 people now, in two or three years’ 
similar workers will be employed by the company in 
these viable sectors. As a matter of fact there will be 
more than the 150 people that we have unfortunately to 
throw out now.” 

You see, this is it. This is painful. I have been told by 
some people that I am heartless. But my contention, my 
answer, is simply that maybe it is better to do it now 
than have to do even more in three, four or five years’ 
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time. Maybe it is better to take the pain now than to 
have to take more later. 


Senator Cook: But you do provide just assistance? 


Hon. Mr. Pepin: Yes. That is about all that I wish to 
say. 


The Chairman: I should like to ask a question. Is the 
effect of this bill to intervene between the Government 
and policy decisions to the extent that the board must 
first act before the Government can make any determina- 
tions on policy in relation to the textile trade? 


Hon. Mr. Pepin: Please continue your line, because it is 
not too clear to me yet. 


The Chairman: The provisions of this bill ascribe cer- 
tain duties to the board. 


Hon. Mr. Pepin: Yes. 


The Chairman: That board may go into action on a 
notice of complaint. 


Hon. Mr. Pepin: Yes. 


The Chairman: Or on a reference by the minister. 
They then conduct an inquiry and make a report and 
recommendations. 


Hon. Mr. Pepin: That is it. 


The Chairman: The Government then makes a policy 
decision as to whether it will accept those recommenda- 
tions under this bill. 


Hon. Mr. Pepin: Right. 


The Chairman: Does this then mean that the policy 
decisions in every case must wait until the board has 
acted, has conducted a hearing and made its recom- 
mendations? 


Hon. Mr. Pepin: Yes. 


The Chairman: In other words, there is no scope for 
independent action by the Government? 


Hon. Mr. Pepin: No, that is quite right. We have to 
wait until we have the views of the board on the protec- 
tion needed. 


The Chairman: I would say that is essential, having 
regard to Article XIX of GATT. 


Hon. Mr. Pepin: Yes, but that does not mean that 
nothing will be done unless the board or the Government 
delivers an opinion. There are many cases where the 
companies will themselves know that they are in a viable 
sector of the industry and do not need the opinion of the 
board. For instance, the carpet industry is viable and its 
members do not need the opinion of the board; the 
companies have an advantage. In other cases, for exam- 
ple, a particular company does not have to have the 
recommendation of the board and a decision of the Gov- 
ernment to go to GAAP for financial support. 


April 28, 1971 


Banking, Trade and Commerce 


RO patel 


The Chairman: That was not my point. What is the 
starting point? In this legislation it is the reference to the 
board. 


Hon. Mr. Pepin: Yes. 


The Chairman: And that can be by complaint or it can 
be initiated by the Government. 


Hon. Mr. Pepin: Yes. 


The Chairman: Once that starts it has to take its 
course and there has to be a recommendation or a state- 
ment that they recommend that no action is necessary. 


Kon. Mr. Pepin: Yes. I am trying to be careful because, 
first of all, the board will not decide on every aspect of 
this industry. The Government may very well wish to 
enter into a restraint agreement with Hong Kong on a 
particular aspect of imports where the board has not yet 
made a recommendation. 


The Chairman: This is just my view. I would not think 
it is all necessary in connection with negotiating 
restraining agreements to go to the board. This is an area 
for Government action. 


Hon. Mr. Pepin: I wanted to make sure that you under- 
stood that. 


The Chairman: Yes, I understand that. 


Senator Molson: You are speaking, Mr. Chairman, of 
voluntary agreements. 


The Chairman: Yes. They do not need to go to the 
board for that. 


Senator Molson: There would be no change in that 
aspect, is that correct? 


The Chairman: Under this legislation the board may 
start to function on a notice of complaint, on a reference 
by the minister on some question, or itself initiate the 
procedure. 


Hon. Mr, Pepin: The Government could not take uni- 
lateral action without the board; that is the whole pur- 
pose of the exercise. 


Senator Benidickson: That is new under the provisions 
of this bill. 


Hon, Mr. Pepin: Yes. 
The Chairman: That course is necessary. 


Hon. Mr. Pepin: And the recommendation of the board 
is the protection which the Government takes to itself 
and gives to the population before proceeding 
unilaterally. 


Senator Benidickson: I would like to pursue that with 
respect to certain other types of board which have been 
established since approximately 1967, including the Anti- 
Dumping Tribunal. 


The Chairman: Senator Benidickson, I have a note to 
ask the minister questions on that point. The Anti-Dump- 


ing Tribunal was established during the 1967-68 session, 
but dumping had to be established as a basis for their 
inquiry as to whether any industry or trade was suffer- 
ing. However, in the 1969-70 session amendments to the 
act were passed under which the same power was given 
to the Anti-Dumping Tribunal as is now being given to 
the Textile Board. How are their areas of operation 
decided when the jurisdictions are split like this? 


Hon. Mr. Pepin: I will have an expert explain that. I 
think your interpretation is right, Mr. Chairman, but it is 
a question of determining what goes where. Mr. Dra- 
hotsky might speak to your question. 


Mr. L. F. Drahotsky, General Director, Office of Indus- 
trial Policy Adviser, Department of Industry, Trade and 
Commerce: I am not aware that the Anti-Dumping 
Tribunal now has the power to initiate inquiries as to 
injury. If you are referring to the recent amendment to 
the Anti-Dumping Act, this merely provides the Gover- 
nor in Council with the power to refer to the Anti- 
Dumping Tribunal cases with respect to which the Gov- 
ernment wishes to have injury determinations. It is true 
that the Governor in Council may now ask the Anti- 
Dumping Tribunal to undertake an injury inquiry with 
respect to products which in fact may not be dumped, for 
which there is no prior determination of the Department 
of National Revenue that these in fact are being dumped. 


The Chairman: The following statement was made by 
me in the course of the evidence of Mr. Gauthier, Vice- 
Chairman of the Anti-Dumping Tribunal in the Commit- 
tee hearing on Bill S-6: 


But, what we are talking about this morning is a 
situation in which there is no dumping. We then look 
at the circumstances under which these imports 
come into Canada, and the allegations that their 
entry is threatening or causing injury to Canadian 
production. This is a new authority. 


Is that not the type of authority which will be granted to 
the Textile Board? 


Mr. Drahotsky: No, there is a slight difference, in that 
for the Anti-Dumping Tribunal to undertake an injury 
inquiry it has to be so directed. 


The Chairman: That is right. 
Mr. Drahotsky: By the Governor in Council. 
The Chairman: That is the only procedure. 


Mr. Drahotsky: There are two possibilities, however, 
with respect to dumping goods: following an inquiry by 
the Department of National Revenue and a finding that 
goods are being imported at dumped prices; or, under the 
amending provisions, at the request of the Governor in 
Council, the cabinet. 

The Textile and Clothing Board will be able, in fact, to 
undertake injury inquiries and make injury findings on 
their own initiative. That is the difference. In other 
words, their powers will be broader than those of the 
Anti-Dumping Tribual. 
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The Chairman: Let us be realistic. The minister used 
that word and I like it. You say that anybody other than 
the Anti-Dumping Tribunal can function in relation to 
dumping where the basis of the inquiry is as to whether 
or not there has been dumping as defined in the Anti- 
Dumping Act and in relation to Article XIX of GATT? 


Mr. Drahoisky: No, there is only one body, namely the 
Anti-Dumping Tribunal, which has the authority to make 
injury findings, injury attributable to dumping. 


The Chairman: So that the Anti-Dumping Tribunal 
retains that authority completely? 


Mr. Drahotsky: That is correct. 


The Chairman: The Textile Board then operates in the 
area of damage only? 


Mr. Drahoitsky: Injury attributable to goods imported 
at prices which cause injury to Canadian industry. 


Senator Cartier: But not necessarily dumping? 


The Chairman: No, that is quite true, because it must 
go to the Anti-Dumping Tribunal if dumping is part of 
the allegation. 


Mr. Drahotsky: That is correct. 


The Chairman: Your explanation as to the difference, 
then, is that the Anti-Dumping Tribunal can deal with 
injury cases only by reference by the Governor in 
Council. 


The Textile and Clothing Board can function either on 
complaint from somebody affected or on reference from 
the minister, or on its own initiative. 


Mr. Drahotsky: That is right. 


Hon. Mr. Pepin: Clause 26 is very useful. It is an 
extension of what you have been talking about with Mr. 
Drahotsky. Clause 26 says: 


Section 5 of the Export and Import Permits Act is 
amended by adding thereto the following sub- 
section: 


(2) Where at any time it appears to the satisfac- 
tion of the Governor in Council on a report of the 
Minister made pursuant to 


(a) an inquiry made by the Textile and Clothing 
Board with respect to the importation of any tex- 
tile and clothing goods within the meaning of the 
Textile and Clothing Board Act, or 


(b) an inquiry made under section 16 of the Anti- 
dumping Act by the Anti-dumping Tribunal in 
respect of any goods other than textile and cloth- 
ing goods within the meaning of the Textile and 
Clothing Board Act. 


So before we add something to the Export and Imports 
Permits Act list we have to have a nihil obstat, to use a 
Catholic term, of either the Textile and Clothing Board 
or the Anti-dumping Tribunal, depending on the subject 
matter: if it is textile and clothing, from the Textile and 
Clothing Board; if it is something else, from the Anti- 
dumping Tribunal. 


The Chairman: But what I am pointing out is that the 
authority given to the Anti-dumping Tribunal last year is 
limited only by the statement that it is in relation to 
importations that they may make the injury determina- 
tion. That is the authority of the Textile Board in this 
bill. Therefore, to the extent that the Governor in Coun- 
cil may make a request, he could go either to the Anti- 
dumping Tribunal or the Textile Board. 


Hon. Mr. Pepin: Depending on what he wants to have 
determined. 


The Chairman: Well, in connection with textiles. 
Hon. Mr. Pepin: In connection with textiles, yes. 
The Chairman: You can go the other way. 


Senator Cook: He cannot go to the Anti-dumping 
Board unless it is in connection with dumping. 


Hon. Mr. Pepin: If he wants to have dumping deter- 
mined he goes to the Anti-dumping Tribunal; if he wants 
to have prejudice determined he goes to the Textile and 
Clothing Board. 


The Chairman: What I am pointing out is, if he wants 
to have prejudice established he may go to either board, 
if he goes through the Governor in Council. 


Hon. Mr. Pepin: The experts say “Yes,” so you are an 
expert! 


Senator Sullivan: You may very much want to. 
The Chairman: You mean by osmosis. 


Senator Benidickson: Before you leave the subject, 
although it was not where I proposed to start any ques- 
tioning, I should like to point out that for years we lived 
with the Tariff Board jurisdiction of 1932. For years it 
was a great subject of philosophic difference in Parlia- 
ment if we interfered very much, by increasing or reduc- 
ing protection. We lived with this for a great number of 
years. What bothers me is that we introduced the Anti- 
dumping Tribunal, and we did this within very recent 
years. We had the Machinery and Equipment Advisory 
Board in 1967. That had some elements of protective 
possibilities in it. We had what the minister referred to, 
the Motor Vehicles Tariff Order of 1965, with the so- 
called free trade pact. Well, it has not been free trade, in 
that the prices of automobiles in this country and in the 
United States differ, although they may be produced by 
the same company. 

We have referred to the Anti-dumping Act, and of 
course the amendment that came before the Senate in the 
subsequent year. Now we have another board, which 
seems to have some additional form of policing with 
respect to dumping, or have aspects that are 
protectionist. 


The Chairman: Prejudiced? 


Senator Benidickson: Protectionist. Why have this pro- 
liferation within such a short period of time, when we 
lived for so long with the Tariff Board jurisdiction of 
1932? 
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I recall that in 1945 a government that I supported, or 
was supposed to support at that time, had a very small 
majority of twelve. More than twelve of us said we 
would not support a rather modest increase in tariffs at 
that time. The minister withdrew his proposal. In 1953 
there was another proposal by the same government with 
respect to machinery, that there be some increase in 
protection. There was protest. In that case, instead of 
withdrawing anything they simply did not introduce in 
the House of Commons a resolution that normally would 
have followed the budget. 


This has gone on. In 1960 and 1962 we had considerable 
controversy about what was “class or kind” of items. 
That involved a difference between parliamentarians on 
the matter of protection—more protection or less. You 
will recall that the Senate at that time opposed some of 
the legislation in the early ‘sixties. However, the govern- 
ment of the day insisted that that legislation be proceed- 
ed with. 


Then we go along quietly for some time, but in the last 
three or four years we have had these various new 
boards and new items of legislation, which to my mind 
have a very strong flavour of opportunity for the prohibi- 
tion of the entry of goods, which I will call perhaps 
“anti-cosumer” in their interest. Why do we suddenly 
have all these boards, and to what extent do they 
overlap? 


Hon, Mr. Pepin: I think the best answer I can give is to 
send you a copy of the speech I made the other day to 
the Importers’ Association in Montreal. 


Senator Benidickson: I have your speech made in 
Windsor, but I have not the one made in Montreal. 


Hon. Mr. Pepin: The one in Montreal was on imports. 
My plea really was for maximum flexibility, in the sense 
that you cannot, as possibly existed in the past, deal with 
all these problems with a single instrument. In many 
cases the instrument you need is exactly the opposite of 
the instrument you need in another case. For example, 
you give a protectionist leaning to the machinery pro- 
gram. I would not accept that. The machinery program is 
one by which imports are encouraged; there is remission 
of duty to encourage imports, but not to encourage them 
when somebody in Canada is producing the same thing. 
That is, if I have ever seen it, a use of intelligence. You 
encourage imports of machinery not produced in Canada 
by giving a remission of the 15 per cent, or whatever it 
is, and protect your own domestic producer by not doing 
so if the machinery is produced in Canada. 

Senator Benidickson, we keep on importing into 
Canada 50 or 60 per cent of the machinery we need. So I 
do not think the machinery program could be interpreted 
as a protectionist measure. 


Senator Molson: That is processing machinery, Mr. 
Minister. 


Hon. Mr. Pepin: If you talk about the automobile pact, 
that was an entirely different approach. There we went 
to conditional free trade, and the results are there for 
everybody to see. We have now more than $6 billion 


worth of trade with the United States in automobile 
parts. The contention I have is that in the past the 
instrument was really a sledge-hammer: now we operate 
with a scalpel. I think with this variety of instruments 
you underline that theoretically, anyway, the Govern- 
ment is in a position to do a more precise job than it was 
in the past with a single instrument. 


Mr. Drahotsky, would you like to add something? 


The Chairman: Just before he speaks, is the sum total 
of what you are saying that this is an area for 
specialization? 


Hon. Mr. Pepin: You have the objective and you try to 
achieve it in the best possible way. You cannot do it with 
one instrument. 


The Chairman: No, you need a lot of roads. 


Senator Benidickson: You are going further, and per- 
haps this word that we often hear, “rationalization”, has 
some relevance, including the program of your colleague, 
the Minister of Labour. 


Hon. Mr. Pepin: That is it. If you could, in five years 
from now, have a meeting here to review this, we could 
say that because of this textile and clothing bill we have 
now in Canada a more concentrated textile industry, with 
lower tariffs, in order to favour the coming into Canada 
of the foods that we are not producing, which could very 
well and probably will happen. I think that we will all 
rejoice in that. But you cannot use the entire dumping 
tribunal to do this work. You cannot use the machinery 
program to do this work. You need a special instrument, 
and this is what we are talking about. 


Senator Benidickson: Am I right in thinking that when 
the Tariff Board considered the predicament of the tex- 
tile industry, they ended up by using the test of the merit 
of a higher or lower tariff by comparing our costs, our 
form of manufacture, our styling and other matters of 
that kind more with the United States than with the 
underdeveloped or developing countries? I was going to 
ask you a further question. You did appear before the 
Senate Foreign Affairs Committee. I am not a member of 
that committee, but Senator Aird, the chairman of that 
committee, was good enough to send me your evidence at 
that time. I was rather surprised that there was very 
little said about acrimony or great difficulty with some of 
these developing countries, particularly in the Pacific 
rim, where we are expanding our export trade. You 
referred to a couple of publications, foreign trade maga- 
zines and so on, which I have looked at, and I find there 
is not very much evidence in public print of really 
unfriendly bargaining in some of these matters. Is that 
generally true? 


Hon. Mr. Pepin: Really I do not think we should be 
ashamed of our conduct at all, with respect to these 
countries. When I was in Japan, the Minister of Industry 
and Commerce of course brought up the difference in the 
commercial balance between Canada and Japan. I said, 
“Would you like to trade that situation? I will trade it 
with you at any time.” We are exporting to them huge 
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quantities of raw materials and semi-semi-processed 
material. They are exporting to us huge quantities of 
manufactured products. 


Senator Benidickson: Including textiles. 
Hon. Mr. Pepin: You have to put that in the balance. 
Senator Benidickson: Including shirts. 


Hon. Mz. Pepin: Including shirts. When I said to the 
Japanese minister, “Would you like to trade? We will 
export to you $500 or $600 million worth of manufac- 
tured goods and you will export to us a billion dollars 
worth of raw and semi-processed. Can we trade on 
that?”, he burst out laughing, because he knows very 
well that Japan is much better off with $500 or $600 
million worth of trade to Canada in manufactured prod- 
uct, than Canada is with raw and semi-processed materi- 
als at the level of $1 billion. So you have to include that 
in the equation. I do not think we should be ashamed of 
our conduct in textiles in the past. Iam not, anyway. 


Senator Benidickson: I am glad to have that explana- 
tion on the record. 


The Chairman: There is just one other question I 
have—for your expert, maybe. I notice in the Anti-dump- 
ing Tribunal Act that the tribunal is made a court of 
record and in your bill this is not done. Is there an 
explanation why? 


Hon. Mr. Pepin: Yes, there is one. Mr. Drahotsky or 
Mr. Belanger? 


Mr. J. M. Belanger, Chief, Indusirial Policy Division, 
Office of Indusirial Policy Adviser, Department of Indus- 
try, Trade and Commerce: Mr. Chairman and honourable 
senators, we were told by our legal counsel that it was 
not a court of record. The only reason we have had to 
put certain things in is because of the powers of inquiry. 
But we are not a court of justice per se. We considered 
that possibility, because there is one clause with regard 
to the Customs Act. The Anti-dumping Tribunal has the 
right to requisition customs documents by defining them- 
selves as a court of justice and a court of record. 


The Chairman: I think part of the answer is that the 
Anti-dumping Tribunal, in dealing with dumping aspects 
and injury in a combination, may make an order which 
is final, and it is provided that it be subject to appeal to 
the Exchequer Court. Here the Textile Board cannot 
make an order; it may make a recommendation. 


Mr. Belanger: The determination of injury is, but it is 
supposed to be a final determination. 


Tke Chairman: In this bill? 


Mr. Belanger: It is different; it is part of the process of 
getting to the recommendation. It is not an acting docu- 
ment per se, whereas in the anti-dumping tribunal it is 
directly there. 


The Chairman: I notice in this bill that the board shall 
make a written report to the minister setting out the 
reesults of the inquiry and containing a recommendation 


as to whether in its opinion special measures of protec- 
tion should be implemented. Notwithstanding that, the 
minister is not bound to accept that; he makes his own 
decision. Is that right? 


Hon. Mr. Pepin: That is right. 


The Chairman: So this may be why you have this basic 
difference. 


Mr. Belanger: But it is not as important as in the 
Anti-dumping Tribunal. In the Anti-dumping Tribunal, 
its determination of injury is the final one, it is the 
end-all of it. Here it is only as part of the process of 
getting to the examination. 


Senator Mclson: Could we ask the minister how long 
he thinks this process might take in any given but not 
too complicated case presented to the board? 


Hon. Mr. Pepin: You are quite right. It will depend on 
the degree of complication, or the number of applicants. 
In the first case we had, in the yarn application where 
there were only five or six applicants, it took three and a 
half months. The board itself can make full use of every- 
body around who knows anything about this subject. 
First of all, they will receive the views of the producers 
and the plans of the producers. They have their own 
little staff, as you know. They can consult also with 
experts in my department, in Finance, in External 
Affairs. All this continues to exist. 


Senator Molson: I am just wondering about delays. 
From your point of view, do they look as though they 
will be of a reasonable length, in order to make the 
actions efficacious? 


Hon. Mr. Pepin: The purpose will be to do it as rapidly 
as we can. That is one reason why I would like it if you 
told me that you wanted to meet again in the coming 
days—because I am very keen to see this legislation 
through, as you can very well imagine. 


Senator Benidickson: Are we likely to see you again 
before this committee? 


Hon. Mr. Pepin: Any time you say—in private or in 
public. 


Senator Benidickson: Some people have voiced concern 
that the powers contained in this bill to establish the 
Textile and Clothing Board go well beyond those that 
would be necessary to deal solely with textile and cloth- 
ing matters. Does this come back to your reference to 
clause 26? 


Hon. Mr. Pepin: Yes, senator. 


Senator Benidickson: What would that include? Foot- 
wear is explicitly excluded. Would it include carpets and 
things of that sort? 


Hon. Mr. Pepin: No, carpets and things of that kind are 
included in textiles and clothing. There is no problem 
there. The real problem was well defined in Senator 
Cook’s speech, when he explained what the Export and 
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Imports Permits Act applied to as understood now. It 
applies to three things. This is what Senator Cook said in 
his speech at page 855: 


The Export and Import Permits Act makes it pos- 
sible for the Government to control imports of: (1) 
articles which are scarce in world markets;— 


So we can put on the Export and Import Permits Act 
articles that are scarce in the world. 


Senator Benidickson: That is a fairly wide power, is it 
not? 


Hon. Mr. Pepin: Yes, but I do not think it has been 
abused. 


Senator Benidickson: It has not been used yet. The act 
has not been passed. 


Hon. Mr, Pepin: I am sorry, but this is the Export and 
Import Permits Act as it is now. It can do that now. So, 
“articles which are scarce in the world markets” is one. 


Then we have: 
(2) certain products under domestic price support; 


Milk products, for example, which are under domestic 
price support can be put on that export list. 


(3) any article, when necessary to implement an 
inter-governmental arrangement or commitment. 
However, in its present form, the act cannot be 
invoked to control injurious imports, unless one of 
the three conditions is met. 


Is that clear? So that is the Export and Import Permits 
Act as it is now. 


In the House of Commons—and I have all the quota- 
tions here—Mr. Harkness, for example, said that this was 
wide enough to bring in quotas on textiles and clothing. 
He has said that. I have the quotation. The department 
has always taken the position that it was not included 
now. So in order to get this power of having unilaterally- 
decided quotas on textiles and clothing we have had to 
have clause 26. 


In the past people have also said in the house and 
elsewhere, “‘Why not apply it to all kinds of goods? You 
know, if it is good enough for textiles and clothing it 
must be good enough for other goods as well. You may 
need the same authority for other types of goods.” So we 
have taken the bull by the horns and we have also put 
other goods in the legislation. As you know, Mr. Baldwin 
did not like it. It seems to me, since everybody is aware 
of it, that this is a legislative procedure which is quite 
acceptable, but some people are more severe on these 
matters than I am. 


Senator Benidickson: I realize, Mr. Minister, that you 
were adamant in the matter of the suggestion that the 
board itself might be enlarged, but it would seem to me 
to be important that the membership of the board be 
widened. I have much respect for what Senator Sparrow 
said in our chamber the other night when he emphasized 
regional representation, but I am not keen on regional 
representation. I am slightly nervous about the represen- 
“tation as proposed, although I have the highest respect 


for the three men you have in mind to constitute the 
board. One is a man with whom I have dealt for a long 
time in the Civil Service; the second is an ex-manufac- 
turer; and the third is an eastern economist. In no way 
do I slight their abilities, but what concerns me is that 
there seems to be no one on the board who would repre- 
sent the consumer who has been, for example, buying 
shirts at, say, $3.25 and may have to pay $5.25 for them. I 
believe the bill is so important that the membership of 
the board should be widened. 


Hon. Mr. Pepin: But is there anybody in the world 
who is specialized as a consumer? 


Senator Benidickson: Would you repeat to this commit- 
tee your strong objections to widening the board? 


Hon. Mr. Pepin: The main argument was that we did 
not want representatives either from unions or from 
employers. We did not want the ‘“‘representative” type. 


Senator Cook: They could appear before the board as 
advocates, at any rate. 


Hon, Mr. Pepin: Yes, everybody is entitled to come and 
put his case before the board. 

We have really appointed people known for their good 
judgment and knowledge of economic problems in gener- 
al. We did not even want somebody specialized in tex- 
tiles, because we wanted him to take a wider view of 
these things. 

I am very pleased with and proud of the three we have 
found. Mind you, they are certainly working for their 
money. The only suggestion that I would accept is that 
we might have done this on a wider geographical basis. I 
am quite sure that will be taken into consideration in 
future. 


Senator Aird: Mr. Minister, how does the board oper- 
ate? Does it operate by majority vote? 


Hon, Mr, Pepin: They develop a concensus. 
Senator Aird: It is a unanimous decision, then? 


Senator Benidickson: No. This board would be like 
many other boards, as I understand the act, because it 
would have the right to delegate one of its members to 
actually do the investigating. 


Hon. Mr. Pepin: They always sit as a group. 


Mr. Belanger: They have the right to investigate. That 
comes under their powers of inquiry. 


Senator Benidickson: It is like the National Energy 
Board, where one member of the board may go out and 
conduct an entire hearing and then come back and dis- 
cuss what he has heard with his colleagues. 


Hon. Mr. Pepin: I do not think they do that very often. 
I have seen them at work and they seem to work very 
much as a team. There is no provision for a vote in the 
group and that means that they have to come to terms 
with themselves. - 15 
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Senator Sparrow: Mr. Minister, you just mentioned 
that in future you would want to look at regional 
representation. Is that what you said? 


Hon. Mr. Pepin: No, I said that Senator Benidickson 
underlines the fact that these three gentlemen are from 
central Canada. Mr. Annis could not readily be identified 
in geographical terms. There is another member who is 
from Quebec, and another one from Ontario. I merely say 
that the next time round somebody will want to look at 
the possibility of choosing someone from the Maritimes 
or from the western provinces. 


Senator Benidickson: Or from among those who are 
now so involved in Pacific Rim trading. 


Senator Sparrow: Might I ask then what is your objec- 
tion to regional representation? The reason I ask that 
question is that the bill refers to “not acting unilateral- 
ly,” but you can act unilaterally not to act under the 
recommendation of the board. This becomes extremely 
important particularly if you have a recommendation by 
the board and then a recommendation comes forward to 
retract that, and then you can act unilaterally not to 
retract any provision that was made. This becomes, I 
believe, rather important in that there should be regional 
representation. I certainly would not want to see in the 
bill specific guidelines for representing agriculture or 
consumers, or this kind of thing, but at least for choosing 
the members regionally. Assuming there were four from 
the four regions of Canada plus an additional one to give 
you the odd number, they would certainly be able to 
concern themselves by acting unilaterally not to act. In 
the committee of the other place, or in the house, I 
believe you made the statement that this was setting a 
precedent, and this was you concern. But I see under the 
bill which deals with national farm products they are 
doing exactly that. They are making provision for region- 
al representation under that act which, in turn, is very 
similar to this type of legislation. 


Hon. Mr. Pepin: The reason I said what I said about 
regional representation is not to get a better board, but to 
get more popular support for the board. If there had been 
a westerner included, then maybe westerners would have 
felt a bit better about it. That is my only reason. It is not 
a question of competence at all. You must bear in mind 
that the board can only make recommendations with 
respect to the degree of protection to be afforded by the 
Government, and that eventual decision will be taken in 
Cabinet where regional representation is a known fact. 


Senator Sparrow: These may or may not be regional 
representation. 


Hon. Mr. Pepin: In the Cabinet? I assume there will 
always be regional representation in Cabinet. 


Senator Spartow: But there have been some situations 
where there has not been regional representation in 
Cabinet. 


Hon, Mr. Pepin: May I continue for a moment? The 
other point is that my adamant position in the house, 
that Senator Benidickson referred to, was taken on an 


amendment to the bill which suggested representation of 
the provinces on that board, and I said, “To hell with 
that,” because the provinces had been saying to the fed- 
eral Government, “That is your responsibility,” and you 
are not going to throw back the responsibility to them 
after that. This is why I was so adamant. 


Senator Sparrow: I agree with your statement on that, 
but you are not then opposed to the fact that the bill 
should state that there should be regional representation. 
You are not opposed to that? 


Hon, Mr. Pepin: If you do that you will have to have 
five members, to make sure that the various regions are 
represented, and then a sixth to make sure that the 
national interest is taken into consideration. If you oper- 
ate on that basis, there is no end to the number of 
members you will have to have on that board. Then 
perhaps you will have to represent southern Ontario, as 
opposed to northern Ontario, and so on, in the conven- 
tional sense. 


Senator Sparrow: But I am talking of regions now. If 
there are four regions in Canada, you would require the 
fifth. 


Hon. Mr. Pepin: Are there four regions? 
Senator Sparrow: Are there not four? 


Hon. Mr. Pepin: Well, British Columbia has always 
claimed to be a region by itself. 


Senator Sparrow: Well, how many regions do you say 
there are? 


Hon. Mr. Pepin: Well, it would mean that there would 
be five, at least—and we could have a debate as to 
whether it should be four or five. 


The Chairman: We will not have that debate here! 


Hon. Mr. Pepin: You see, what will happen is this. If 
you want to represent the regions, then the consumers 
will come up, and the producers will say, “Certainly we 
are interested; we are spending the money.” And the 
employees will say that they too have an interest. There 
is no end to it if you follow that course. What, in fact, I 
said was that it would have been wise and shrewd on the 
part of the Minister to see to it that this argument was 
eliminated. But I looked for good people before I asked 
myself where they were from. 


Senator Sparrow: With regard to the national farm 
products, they have it in there. That is what I am getting 
at. 


The Chairman: I am not sure that this is relevant 


senator. 


Senator Sparrow: I believe it is relevant to his 


argument. 


The Chairman: As I understood the Minister’s argu- 
ment today, it simply was that he explained that it may 
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well be that somebody from the west will or may be 
appointed. There is no prohibition against that. Whether 
you call him a regional representative in those circum- 
stances or not, I do not know. He is a member of the 
board and he may be from the west, but there is no 
prohibition against that. 


Senator Cook: And anybody who has an interest can 
come before the board and make representations. 


Senator Molson: We have to hope, Mr. Chairman, that 
there are still impartial Canadians who can sit on a 
board and not be criticized because of the part of the 
country they come from. 


Hon, Mr. Pepin: Mr. Annis has been associated for 
such a long time with the national aspect of these things 


that it would be very difficult for me to say which region 
of Canada he comes from. I have no idea. 


The Chairman: We know him very well. 


Now, honourable senators, the arrangement was that 
we would hear the Minister this morning, and that then 
we would revert to dealing with Bill C-180. So, Mr. 
Minister, I thank you very much for being with us this 
morning. 


Hon. Mr. Pepin: I want to say that if my presence can 
be helpful to you in speeding up the passage of this bill, I 
shall endeavour to be as helpful as I can. 


The Chairman: We will let you know. 


The Committee then proceeded to the next order of 
business. 
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THE STANDING SENATE COMMITTEE ON 
BANKING, TRADE AND COMMERCE 


The Honourable Salter A. Hayden, Chairman 


The Honourable Senators: 


Aird Grosart 
Beaubien Haig 
Benidickson Hayden 
Blois Hays 
Burchill Isnor 

Carter Kinley 
Choquette Lang 
Connolly (Ottawa West) Macnaughton 
Cook Molson 
Croll Sullivan 
Desruisseaux Walker 
Everett Welch 
Gélinas White 
Giguere Willis—(28) 


Ex officio members: Flynn and Martin 


(Quorum 7) 


Orders of Reference 


Extract from the Minutes of the Proceedings of the 
Senate, March 30, 1971: 


“Pursuant to the Order of the Day, the Senate 
resumed the debate on the motion of the Honourable 
Senator Heath, seconded by the Honourable Senator 
Kickham, for the second reading of the Bill C-180, 
intituled: “An Act respecting the packaging, labell- 
ing, sale, importation and advertising of prepackaged 
and certain other products.” 


After debate, and— 
The question being put on the motion, it was— 
Resolved in the affirmative. 


The Bill was read the second time. 


The Honourable Senator McDonald moved, second- 
ed by the Honourable Senator Kickham, that the Bill 
be referred to the Standing Senate Committee on 
Banking, Trade and Commerce. 


The question being put On the motions, it was— 
Resolved in the affirmative.” 


Robert Fortier, 
Clerk of the Senate. 
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Minutes of Proceedings 


Wednesday, April 28, 1971. 
(22) 


Pursuant to notice the Standing Senate Committee on 
Banking, Trade and Commerce proceeded at 11:00 a.m. to 
further consider the following Bill: 


Bill C-180 “An Act respecting the packaging, labelling, 
sale, importation and advertising of pre- 
packaged and certain other products”. 


Present: The Honourable Senators Salter A. Hayden 
(Chairman), Aird, Beaubien, Benidickson, Blois, Burchill, 
Carter, Connolly (Ottawa West), Cook, Desruisseaux, 
Everett, Isnor, Kinley, Martin, Molson, Sullivan, Welch 
and White—(18). 


Present, but not of the Committee: The Honourable 
Senators McNamara, Methot and Sparrow—(3). 


In attendance: E. Russell Hopkins, Law Clerk and Par- 
liamentary Counsel and Pierre Godbout, Assistant Law 
Clerk, Parliamentary Counsel and Director of Commit- 
tees. 


WITNESSES: 


The Canadian Manufacturers’ Association: 


Mr. H. J. Hemens, Q.C., Vice-President, 
Secretary and General Counsel, 
Du Pont of Canada Limited; 


Mr. R. F. Bonar, Legal Counsel, 
Colgate-Palmolive Limited; 


Mr. R. Rhodes, Vice-President and 
General Manager, Food Services Division, 
General Foods Limited; 


Mr. D. H. Jupp, Ottawa Representative, 
The Canadian Manufacturers’ Association; 


Mr. G. C. Hughes, Manager, Legislation Dept., 
The Canadian Manufacturers’ Association. 
Retail Council of Canada: 
Mr. A. J. McKichan, President; 
Mr. K. Lane, Assistant on Buying 


to the Vice-President of Merchandising, 
Simpson-Sears Ltd.; 


Mr. N. A. Stewart, Company Packaging Supervisor, 
T. Eaton Co. Ltd. 


Canadian Feed Manufacturers’ Association: 
Mr. C. L. Friend, Executive Secretary; 
Mr. J. D. McAnulty, Director. 
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At 12:25 p.m., the Committee adjourned until Wednes- 


day, May 5, 1971 at 9:30 a.m. 
ATTEST: 


Frank A. Jackson, 
Clerk of the Committee. 


The Standing Senate Committee on Banking, Trade and 


Commerce 


Evidence 


Ottawa, Wednesday, April 28, 1971 


The Standing Senate Committee on Banking, Trade 
and Commerce, to which was referred Bill C-180, 
respecting the packaging, labelling, sale, importation and 
advertising of prepackaged and certain other products, 
met this day at 11 a.m. to give further consideration to 
the bill. 


Salter A. Hayden (Chairman) in the Chair. 


The Chairman: Honourable senators, we have further 
delegations this morning in connection with our consider- 
ation of Bill C-180. We have with us The Canadian 
Manufacturers’ Association represented by Mr. H. J. 
Hemens, Q.C., Vice-President, Secretary & General 
Counsel, Du Pont of Canada Limited; Mr. R. F. Bonar, 
Legal Counsel, Colgate-Palmolive Limited; Mr. R. 
Rhodes, Vice-President and General Manager, Food Ser- 
vices Division, General Foods Limited; Mr. D. H. Jupp, 
Ottawa Representative, The Canadian Manufacturers’ 
Association; and Mr. G. C. Hughes, Manager, Legislation 
Department, The Canadian Manufacturers’ Association. 


Now, Mr. Hemens, are you going to make the initial 
presentation? 


Mr. H. J. Hemens, Q.C., Vice-President, Secretary and 
General Counsel, Du Pont of Canada Limited: Honoura- 
ble Senators, we are pleased to have the opportunity of 
appearing before your Committee this morning and dis- 
cussing with you Bill C-180, the Consumer Packaging and 
Labelling Act. 


I would like to introduce the other members of CMA’s 
delegation. On my right are: Mr. Bonar, Mr. Rhodes, 
Mr. Hughes, and Mr. Jupp. 


Copies of the association’s submission in both official 
languages have, I believe, been made available to you. 
The submission is based on the bill as first introduced in 
the House of Commons and so does not reflect the 
amendments recently made by the house. I will deal, of 
course, with these amendments in this statement, but I 
must first tell you that our comments in the brief on 
clauses 12-23 do not reflect the fact that these clauses 
have been renumbered 13-24 respectively and that our 
comments on clauses 7(2)(a), 7(2)(c), clause 9, clause 14 
and clause 17(1)(d) are now largely inapplicable because 
of these amendments. 


I would like to highlight CMA’s position on Bill C-180, 
taking into account the amendments made by the com- 
mons and the evidence which has come to light since the 
Bill was introduced last November. 
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The association is aware that there have been com- 
plaints about certain packaging and marketing practices 
and we recognize that Bill C-180 is a well motivated 
attempt by the government to control these practices. 
However, on the whole, we think the Bill is an overreac- 
tion and contains some important technical defects from 
a legal standpoint. The association’s brief and my 
remarks today are directed towards improving C-180 as a 
piece of legislation and are, therefore, oriented towards a 
legal analysis of the bill. There are three areas which are 
of concern to the association. They are: standardization, 
the use of delegated power and the use of criminal law in 
C-180 and particularly in clause 20 of the Bill. 


First, turning to clause 11 and standardization. Most of 
us are aware of the great number of package sizes and 
shapes of pre-packaged products and that this may dis- 
turb some consumers. There has been a fair amount of 
publicity on this point. Today, we do not want to deal at 
length with the pros and cons of standardization, 
because, as I have said, most of our comments are direct- 
ed to a legal analysis of the bill and we have approached 
clause 11 in this light. Nevertheless, there are practical 
difficulties of standardizing which must not be over- 
looked. We believe that some other witnesses have point- 
ed out problems that may arise through standardization, 
problems suchas the necessity to increase the number of 
production lines and possible problems with the develop- 
ment of new products and new packaging techniques. 
Secondly, although there may be a negative side to pro- 
liferation of package sizes and shapes, the simple desire 
and enjoyment of having a variety of sizes and shapes 
from which to choose is and should be an important 
feature in our society. This section is concerned not with 
proliferation but with undue proliferation. The word 
“undue” is a term that we have had some problem with 
in the Combines Investigation Act. 


I would now like to deal with the use of delegated 
power in C-180. From a legal standpoint, our most seri- 
ous criticism lies in this area. Let us deal first with 
clause 3. It is our opinion that clause 3, which would 
allow regulations to override other statutes, is an unwar- 
ranted delegation of parliamentary authority and should 
be regarded very seriously by this Committee. We do not 
think that a good explanation has been given for this 
rather unprecedented provision. No doubt, there are 
good administrative reasons for having such a provision. 
We can see certain problems in having to amend other 
acts of Parliament when regulations under C-180 conflict 
with some provision in those other acts. However, all in 
all we think that it is more important for regulations not 
to have the power to amend any act of Parliament. There 
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are two recent and eminent authorities in support of the 
proposition that there should be no authority to amend 
statutes by regulations: the Report of the House of Com- 
mons Special Committee on Statutory Instruments, 
known as the McGuigan Report on Statutory Instru- 
ments, and the Report of the (McRuer) Royal Commis- 
sion Enquiry into Civil Rights. 


Leaving clause 3, there are certain other objections we 
have to the regulation-making powers in C-180. General- 
ly speaking, we think sound legal principles indicate that 
conditions precedent to the exercise of the regulation- 
making power and the precise ambit of the power once 
those conditions have been met, should be specified in the 
legislation. Usually, the condition precedent will be the 
wrong which the regulations are intended to correct: the 
ambit of the power will usually be an exercise of the 
power sufficient to remedy the wrong. These desirable 
principles have not been observed in the drafting of 
clauses 10, 11 and what is now clause 18. In clause 11 
dealing with standardization, for example, we do not 
think that the criteria clearly define the wrong to which 
these regulations are directed. We also find it objection- 
able that clause 11 would give the Governor in Council 
unlimited power to limit package sizes and shapes once 
the conditions precedent for exercise of the regulation- 
making power have been met. In our opinion, sound legal 
principles indicate that the Governor should only have 
sufficient power to remedy the wrong. 


Furthermore, while we are concerned with clause 11, I 
should like to support and even emphasize the view 
expressed before the committee by the Grocery Products 
Manufacturers of Canada. In respect to the standardiza- 
tion of advertising it would be most desirable and even 
necessary, if any useful objective is to be achieved, that 
those who package and know packaging—to wit, the 
manufacturers—be consulted before regulations are 
issued. Under the present wording such consultation is 
permissive; it should be mandatory. 


With respect to clause 10, commented on at page 7 of 
our brief, the association is of the opinion that the Gov- 
ernment is not justified in prescribing the form and 
manner of applying labels or prescribing the form and 
manner of showing any required information unless it is 
to prevent consumers from being confused or misled. We 
think, therefore, that confusion of consumers should be a 
condition precedent for valid exercise of the power to 
regulate. 


Before moving on to the use of criminal law, we think 
it is worth while to note by way of general comment 
that, when the Minister of Justice recently introduced the 
Statutory Instruments bill, he indicated that regulation- 
making powers which might trespass unduly on personal 
rights and liberties, should not be granted except after 
careful deliberation. Can we suggest, Mr. Chairman, that 
corporations as legal personalities, as taxpayers and as 
entities substantially contributing to our wealth-making 
process, also have rights and liberties worthy of careful 
protection. 


With respect to the use of criminal law in Bill C-180, 
we have a few criticisms. We believe it is undesirable to 


use criminal law to regulate commercial activity where 
that activity does not contain any real element of blame- 
worthiness. For example, the broad definition of “mislead- 
ing representations” found in clause 7 creates the possi- 
bility that there may be an offence where there is no real 
blameworthiness. In this connection it is important to 
recognize that symbolism found in most advertising does 
serve a useful purpose and is not intended to deceive 
consumers. Because of the constitutional difficulty the 
federal Government experiences in regulating many areas 
of commercial activity, there is a danger that in attempt- 
ing to control what it considers undesirable commercial 
activity, it will needlessly create criminal offences. Per- 
haps it would be desirable for a civil tribunal to have 
jurisdiction to hear various types of complaints under 
consumer legislation. This tribunal could have power to 
issue, cease and desist orders and in this way criminal 
sanctions could be avoided. 


If criminal law is used, the acts or omissions which 
constitute offences should be defined with certainty. I 
would refer you to our comments on clause 4(2) at page 5 
of our brief in which we point out the uncertainty of the 
words “in distinct contrast.” 


With respect to misleading advertising, the association 
considers it desirable to have only one statute dealing 
with the subject. We note that the Combines Investiga- 
tion Act presently has criminal provisions dealing with 
the subject and that clause 7 of Bill C-180 also contains 
criminal sanctions for misleading representations. 


Clause 15(1) gives an inspector power to seize and 
detain products in various circumstances, including when 
he reasonably believes that a package label contains a 
misleading representation. This would permit an inspec- 
tor to act both as policeman and judge in respect of a 
matter which in the Combines Investigation Act must be 
dealt with exclusively by the courts. Clause 18(1)(g) also 
empowers the Governor in Council to deem certain pre- 
scribed exceptions or symbols as false or misleading 
representations unless the contrary is proved in court. 
This effectively throws the burden of proof in a criminal 
matter onto the defence. 


For these reasons we would prefer to see all matters 
relating to misleading representations dealt with in the 
Combines Investigation Act. 


One of our most important comments relating to the 
use of criminal law concerns clause 20. Clause 20 has 
certainly puzzled the Association and for the reasons I 
shall explain, we consider this clause highly objection- 
able from a legal point of view. Nor do we think that the 
enigma of this clause has been removed by the explana- 
tion given to the House of Commons committee by the 
official from the Department of Justice. 


ur main problem in understanding this clause is that 
from an evidentiary point of view we do not understand 
how a corporation can be guilty if it has not been prose- 
cuted or convicted. We do not think that this question 
has been satisfactorily answered in the evidence that has 
been given. A second criticism of clause 20, which has 
not been brought to light, is the injustice which may 
arise in the case of a private company. In our brief on 
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page 10 we referred to the recent case of Hartman vs. 
The Queen, involving sec. 134 of the Income Tax Act 
which is identical in wording to clause 23. In that case 
Judge Bendis referring to the injustice which can arise, 
said: 
Unforiunately this is one of the instances where the 
courts are unable to grant relief. It is a matter for 
the legislature to remedy this situation. 


We suggest that a subclause should be added to clause 
20 to overcome the possible injustice which may arise in 
the case of a private company. 


A final comment on clause 20 is that the Association 
thinks that the word “knowingly” should be inserted 
before the word “directed” in line 28 on page 15 of the 
bill, so that whatever was done would have to be done 
knowingly in order for there to be an offence under the 
act. 


We would like to make some comments on the seizure 
and detention provisions. We think Mr. Basford is to be 
complimented for amending the seizure provisions so that 
an inspector may now seize only such a number of 
products as is required for purposes of evidence, unless 
in his opinion the public interest requires that he seize a 
greaier number. We still consider, however, that it would 
be desirable to add a provision, similar to section 61 of 
the Hazardous Products Act, giving a person a general 
right to apply to a court for restoration of his goods 
seized. We also hope that in the administration of the 
seizure provisions and, indeed, the entire act, no more 
hardship will be invoked upon companies than is neces- 
sary to protect the public interest. 


Finally, I would like to make a comment on clause 19. 
In view of the fundamental rights involved in this legis- 
lation, particularly respecting standardiza‘ion, we recom- 
mend that an independent tribunal should be established 
to hear representations of interested persons with regard 
to the proposed regulations and that this tribunal should 
report and make recommendations on its hearing to the 
minister, which report should be made public. I should 
add that with regard to regulations, the Association is of 
course pleased that the government has seen fit to pro- 
vide in the bill for publication of proposed regulations in 
the Canada Gazette. 


Mr. Chairman, this completes my outline of the 
Association’s views on this legislation. I hope you will 
find our comments assist you in your consideration of 
this Bill. 


The Chairman: Mr. Hemens, I am interested in your 
statement suggesting that this proposed legislation should 
not invoke the element of criminal law. Under what 
authority could the federal Government act if it were not 
on the basis of criminal law? 


Mr. Hemens: Mr. Chairman, that is the inevitable and 
perennial question. I can only give a personal opinion. 
There are great possibilities of action under the trade 
and commerce provisions, which I do not think have been 
fully tested. 


The Chairman: Do you mean the regulation of trade 
and commerce? 


Mr. Hemens: That is right. 


The Chairman: I agree that maybe they have not been 
fully tested. However, to the extent that they have, they 
have not been a very fruitful source of authority for the 
federal Government. 


Mr. Hemens: I believe the last test, Senator Hayden, 
had to do with an appeal to the Privy Council. Since that 
date such appeals have been abolished, and I have a 
suspicion that we might get a different ruling from the 
Supreme Court. 


The Chairman: There seem to be quite strong state- 
menis in judgments in our courts, both the Court of 
Appeal of Ontario and the Supreme Court of Canada, 
that criminal law is continually enlarging itself in its 
application and that this is particularly so in the area of 
commercial operations. There are decisions. What is that 
case? 


The Law Clerk: That is the Proprietary Articles Trade 
Association case. 


The Chairman: Yes. If we assume that criminal law in 
our day and age is a growing thing in its applications, 
then applying it in a more extended field of commercial 
operations cannot in itself be objectionable. You would 
have to consider the merits of the particular application, 
would you not? 


Mr. Hemens: I hold a different view, senator. I feel that 
the whole trend of society today is really to confine 
criminal law to what are distinctly mala in se, with some 
possibilities of mala prohibita. 


The Chairman: I do not incline to that view. You used 
the word “blameworthy”, which I am not prepared to 
accept as being an adequate description of the element 
necessary in criminal law. The question is the relation- 
ship to the public interest of what is proposed to be done. 
If it is against the public interest and the Government 
has authority to legislate, then that is an area in which 
criminal law could be invoked as an aid to protecting the 
public interest. Do you not agree with that? 


Mr. Hemens: Not entirely, sir; I never have done. 


The Chairman: Let us see. Maybe you will go 95 per 
cent? 


Mr. Hemens: I have the firm conviction, first of all, 
that the public interest ought to define the region of 
criminal law, but I do not believe that the criminal law is 
necessary to protect the whole of the public interest. If 
so, then the Constitution of Canada really only requires 
one provision in favour of the federal arm. That is the 
right to enact that an offence against what they have 
enacted is a criminal offence. Surely, the whole of 
Canada is not composed of criminals, actual or potential? 
To say, as appears here, that a failure to have a particu- 
lar reference on a label in distinct contrast is a criminal 
offence, rather appals me. 
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The Chairman: Let us go a little deeper than that, Mr. 
Hemens. This bill deals with the disclosure of pertinent 
information, the failure to give which may mislead those 
who are dealing with the article or seeking to buy and 
use it. Disclosure, will you not agree, and the require- 
ment of disclosure, would be a proper subject matter in 
the public interest to be supported or sanctioned by 
criminal law? 


Mr. Hemens: 
answer. 


That is a very difficult question to 


The Chairman: Well, how else would you do it? 


Mr. Hemens: I think you can do it by prohibitions, by 
cease and desist orders, the failure to comply with which 
would be contempt of court. There are innumerable 
means of dealing with this, means that have been used 
effectively in other countries. For example, a great deal 
of this sort of legislating in the United States is done 
under the regulations for trade and commerce and is civil 
in nature, not criminal. 


The Chairman: Their provisions in relation to the 
enactment of criminal law are different from ours. There 
the major authority for enacting criminal law is vested in 
the state. 


Mr. Hemens: But the federal Government also has 
powers of enactment of criminal law, as witnessed by the 
Sherman Act. 


The Chairman: That is where the state authority has 
not entered the field. 


Mr. Hemens: That could be, sir. 


The Chairman: Let us get back to this subject matter. I 
am trying to appreciate what you say. Are you saying the 
subject matter of this bill should not be based on crimi- 
nal law? Is that what you are saying? 


Mr. Hemens: I am saying, in great part, that I person- 
ally—and I think this is the view of the association—am 
opposed to the generic or general use of criminal law as 
a means of establishing useful or desirable commercial 
practice. 


The Chairman: I am not getting into a general discus- 
sion; I am talking about this bill. The subject matter of 
the bill is to secure for the public who are buying the 
product full disclosure in relation to the quality and 
quantity. In this particular case, is not that a good sub- 
ject matter for criminal law, for creating an offence of 
the failure to do that? 


Mr. Hemens: I am not going to answer that directly. I 
am going to answer it indirectly by saying that to the 
extent that there is fraud, or anything resembling fraud, 
it should be criminal law. To the extent that it is not 
fraudulent, or does not involve fraudulent practices, I do 
not believe it should be criminal law, sir. 


The Chairman: Then what you are saying is that if I 
write another clause into this bill and provide that fail- 


ure to make disclosure constitutes fraud, I have met your 
objection? 


Mr. Hemens: No, sir, because I would argue that you 
are going to have to add a rather better definition; you 
are going to have to have a mens rea implication in that. 


The Chairman; No, the mens rea comes into who may 
be charged in relation to the offence. 


Mr. Hemens: Essentially, the mens rea—and I hesitate 
to dispute this with a man of your ability and reputa- 
tion—has to do with the fact of a knowledgeable or 
knowing contravention. 


The Chairman: Do not let us deal with the word 
“knowingly” at the moment, because there may be some 
areas of this bill in which we may ultimately decide the 
word “knowingly” should apply, so do not let us hang 
our argument on that. What kind of a sanction would 
you suggest, then, if we require certain disclosures as to 
quantity and quality to be exhibited on the labels of 
products that are covered by this bill? 


Mr. Hemens: I think I must speak generally because 
the question is general. Generally speaking, assuming 
lack of fraud, a cease and desist order would satisfy 
nearly every requirement. 


The Chairman: Then do you say that the disclosures 
required in this bill are necessary in order that the 
‘consumer may not be deceived as to what he is getting? 


Mr. Hemens: The disclosures set out in this bill are 
essentially quantity... 


The Chairman: And quality? 


fr. Hemens: If I recall correctly, sir—and maybe my 
friends could assist me on this—quality requires that 
your label does not allow the impression to be obtained 
by a consumer that something is contained in the product 
that is not in fact there, or that it conceals something in 
the product that is in fact there. Is that not correct? 


The Chairman: Are you suggesting that if you find in 
the disclosure statements that might be concealing, or the 
effect of which may be to lead the consumer astray as to 
what is the quality of the product, that is not a kind of 
misrepresentation and fraud? 


Mr. Hemens: I think there you make it into a question 
of degree, sir. 


Senator Benidickson: Is this “knowingly”? 
Mr. Hemens: I must always get back to knowingly. 


The Chairman: Of course, but the man who is required 
under this bill to make this disclosure is the man who 
makes the product and offers it for sale. In those circum- 
stances, he knows what he has put in, he should also 
know the weight. 


Senator Cook: Or he could be careless and reckless, 
and does not stop to inquire. He may not do it knowing- 
ly, but he does it just as badly. 
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Mr. Hemens: I do not think we quarrel seriously—at 
least, I do not, although my colleagues may disagree with 
me—as to a misrepresentation about weight, for example. 
If the label says that the package contains a pound and 
there are in fact only 14 ounces, obviously somebody is 
being gypped. I think it is fair enough, that whoever does 
the gypping... 


The Chairman: That is fraudulent. 


Mr. Hemens: 
fraudulent. 


I think it gets very close to being 


The Chairman: Well, you are certainly trimming your 
words. 


Mr. R. F. Bonar, Legal Counsel, The Canadian Manu- 
facturers’ Association: One of the concerns, Mr. Chair- 
man, is the fact that clause 10, to which we are referring, 
really has no condition precedent attached to it. It is 
simply a statement that certain things shall be shown on 
labels, and there is no criminal aspect set as a condition 
precedent to implementing regulations pursuant to that 
clause. However, the clause does bear a sanction that is a 
criminal sanction, which is imprisonment. 


The Chairman: Well, that is one way of enforcing 
observance of requirements in relation to disclosure, is it 
not? 


Mr. Hemens: Does it not get us pretty well back to the 
Middle Ages, when if you did not do what the king 
suggested you had to do you went to gaol, and that was 
the beginning and the end of it, or you got your head 
chopped off? 


The Chairman: And that was the end of it! Surely, we 
do not have to go that far. I think you will agree with me 
that the area of criminal law is substantially enlarging. 


Mr. Hemens: I think it is regretfully enlarging. 


The Chairman: I assume you are familiar with the Pro- 
prietary Article Trade Association case? 


Mr. Hemens: I have been, sir. 


The Chairman: I would think so. The judgment of the 
Privy Council in that case is very interesting. May I just 
take a moment to read it? Lord Atkins said: 

In their Lordship’s opinion s. 498 of the Criminal 
Code and the greater part of the provisions of the 
Combines Investigation Act fall within the power of 
the Dominion Parliament to legislate as to matters 
falling within the class of subjects, ‘the criminal law 
including the procedure in criminal matters’ (s. 91, 
head 27). 

The substance of the Act is by s. 2 to define, and 
by s. 32 to make criminal, combines which the legis- 
lature in the public interest intends to prohibit. The 
definition is wide, and may cover activities which 
have not hitherto been considered to be criminal. But 
only those combines are affected ‘which have operat- 
ed or are likely to operate to the detriment or 
against the interest of the public, whether consum- 
ers, producers, or others’; and if Parliament genuine- 
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ly determines that commercial activities which can 
be so described are to be suppressed in the public 
interest, their Lordships see no reason why Parlia- 
ment should not make them crimes. ‘Criminal law’ 
means ‘the criminal law in its widest sense’; Attor- 
ney-General for Ontario v. Hamilton Street Ry. Co. 
It certainly is not confined to what was criminal by 
the law of England or of any Province in 1867. The 
power must extend to legislation to make new 
crimes. Criminal law connotes only the quality of 
such acts or omissions as are prohibited under appro- 
priate penal provisions by authority of the State. The 
criminal quality of an act cannot be discerned by 
intuition; nor can it be discovered by reference to 
any standard but one: Is the act prohibited with 
penal consequences? Morality and criminality are far 
from co-extensive; nor is the sphere of criminality 
necessarily part of a more extensive field covered by 
morality—unless the moral code necessarily disap- 
proves all acts prohibited by the State, in which case 
the argument moves in a circle. It appears to their 
Lordships to be of little value to seek to confine 
crimes to a category of acts which by their very 
nature belong to the domain of ‘criminal jurispru- 
dence’; for the domain of criminal jurisprudence can 
only be ascertained by examining what acts at any 
particular period are declared by the State to be 
crimes, and the only common nature they will be 
found to possess is that they are prohibited by the 
State and that those who commit them are punished. 


Mr. Hemens: May I comment on that, Mr. Chairman? I 
forget the date of that case. It is a few years back. Lord 
Devlin, for example, I am confident would not adhere to 
that statement on what is criminal and what is not 
criminal, and Lord Devlin is one of the authorities in this 
philosophical field. 


The Chairman: Answering that first point, is it materi- 
al for our consideration what a particular judge may or 
may not think, rather than looking at the decision of the 
highest court that dealt with this problem? 


Mr, Hemens: I thought you referred to Lord Atkins as 
an authority. 


The Chairman: No, I referred to him as the one who 
wrote that judgment. 


Mr. Hemens: In response to the second part of your 
statement, I believe there is a strong feeling in legal 
circles—and I do not have a judgment to support it—that 
a reference to the Supreme Court of Canada today on the 
definition of “regulation of trade and commerce” would 
come out rather differently from that judgment at this 
time. 


Senator Connolly (Ottawa West): That is interesting. 
Why do you say that? 


Mr. Hemens: I have talked to a number of lawyers, sir. 
I am not sure I have not talked to you about it, as a 
matter of fact. I am not sure you do not participate in 
some little part. 
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Senator Cook: We will disqualify Senator Connolly. 


Senator Connolly (Ottawa West): That is one of the 
reasons I asked the question. Do you think that there is a 
switch in the climate of opinion, whereby the federal 
authority might take jurisdiction under the trade and 
commerce section? 


Mr. Hemens: I believe so. It is a personal opinion, 
shared by some lawyers with whom I have discussed It. 


Senator Cook: Is not the area between criminal law 
and civil law such a grey one now that one spills over 
into the other? 


The Chairman: It may be grey, but I think the bound- 
ary line is elastic. I wonder whether the federal authority 
can make use of that elasticity to keep pushing out and 
cover a greater area all the time. The only place—and 
this is my view—where you can challenge that is as to 
what is the genuine purpose of the legislation. Is it a 
colourable attempt to acquire jurisdiction under the guise 
of criminal law, whereas the main purpose is something 
else? The best illustration I can think of is the Oleo 
Margarine case to which I have referred before, where 
you had a prohibition on manufacture, sale and importa- 
tion of Oleo margarine in 1885, and it was only in 1948 or 
1949 that the Supreme Court of Canada said that that 
law in relation to manufacture and sale in Canada was 
unconstitutional and that it was a colourable attempt to 
acquire jurisdiction over the subject matter for a purpose 
other than the public interest. And the Privy Council 
upheld that. Outside of over-reaching, my own feeling is 
that the limits within which the federal authority can 
legislate criminal law are pretty broad. 


Mr. Hemens: One of the things we are trying to sug- 
gest is that this is a dangerous and undesirable use of the 
criminal law authority. Let me refer to the Economic 
Council of Canada report on Restrictive Trade Practices 
and Anti-Trusts. They are suggesting, and suggesting 
very strongly—and:the indications are that the minister 
is going to accept some of their suggestions—that there 
be few criminal aspects to that, and that most of it will 
appear under a civil situation rather than a criminal 


situation. That is a direct response to Lord Atkins, in 
fact. 


The Chairman: The comment here, in this Canadian 
Constitutional Law in a Modern Perspective, is: 

The decisions of the Privy Council have forced the 
federal government to employ its criminal law power 
when dealing with restrictive trade practices. This, 
of course, means that prosecutions for such offences 
as price fixing must be dealt with as criminal prose- 


cutions, employing the procedures appropriate to 
that law. 


Then there are several more cases referred to here, with 
which I am sure you are familiar. There is Regina v. 
Goodyear Tire and Rubber Co. Ltd., (1956), where the 
Lord Atkins decision was followed, and there is a later 
case, Regina v Canvpbell (1965), which went right 
through to the Supreme Court of Canada; and the 


Supreme Court of Canada upheld the Court of Appeal of 
Ontario and also accepted the Lord Atkins judgment. 


Mr. Hemens: I think it may be that we are talking at 
cross-purposes, Mr. Chairman. 


The Chairman: I think we are. It must be so, if that 
you are saying is that the federal authority has not 
jurisdiction to enact criminal law of this kind. 


Mr. Hemens: No, I do not say they have not jurisdic- 
tion. I say they ought not to exercise that jurisdiction in 
this area. 


The Chairman: Now we have got the definition in 
focus. 


Mr. Hemens: I am sorry if I have misled you. 


The Chairman: I understood your original statement 
was that there was not anything blameworthy in this and 
therefore it was not an area for criminal jurisdiction. 


Mr. Hemens: That is a philosophical argument, sir. I 
think you have the jurisdiction, but I do not think it 
ought to be exercised for these purposes. 


The Chairman: Now we have got our terms defined. I 
do not want to monopolize this, but I have a couple of 
questions I want to ask you. They deal with standardiza- 
tion. That section on standardization bothers you and, 
frankly, it bothers me, though that may be for a different 
reason, 


It might well be suggested that the standardization of 
containers in clause 11 is a colourable attempt to ride on 
criminal law to achieve this result. Once you have the 
provision with respect to disclosure put on the label, as 
required here, would you say we could assume that that 
covers every aspect of information which it is material 
that the purchaser possess in order to know what he is 
getting and whether he is getting what he is paying for? 


Mr. Bonar: I think there is a presumption that people 
are able to read before they buy. In that circumstance, if 
the bill properly requires a weight designation, a quanti- 
ty designation, to be printed on each package, it will 
follow that if the consumer takes the time to read it... 


The Chairman: He is fully informed. 


Mr. Bonard: ..he is fully informed. Since there is 
ability under the regulations to prescribe the placement 
of the net weight marking and so forth, gething down to 
the point of the size of type and the location on the 
panel, it would be an extremely careless or uncaring 
individual who would be deceived about the contents of 
the package. 


The Chairman: I do not think it is any part of our job 
to legislate against carelessness on the part of a person 
who is given the information, but will not read it and 
will not use it. 


What I wanted to put to you was whether it really 
mattered, quantitywise, how many containers there are 
and how many shapes and sizes, so far as informing the 
public as to the quantity and other material information 
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required by this bill is concerned. If you have 100 or 50 
containers, what difference does it make so long as the 
same information appears on the labels—that is, the net 
weight and all the other information required? Is that not 
full disclosure? In circumstances of undue proliferation, 
how can the size of a container be said to be likely to 
mislead the consumer? 


Mr. Hemens: First of all, Mr. Chairman, we do not 
believe that there is essentially undue proliferation. I 
know of no manufacturer who is going to have more 
packages than he is required to have in order to get the 
greatest possible sales, because it costs money to have 
different packages and to keep inventories. However, 
there have been expressions of views to the effect that if 
you have “X” number of different sized packages of 
toothpaste somebody will be misled. If a person can read 
and can do a simple task of division, addition or multi- 
plicaton, I do not believe that there is in fact any mis- 
leading or any failure to disclose, providing you have the 
quantity and the price there. 


Senator Carier: You are basing the argument on the 
idea of misleading. What about confusing? 


Mr. Hemens: How can you be confused, senator? Here 
is a pound at 84 cents. Here is half a pound at 45 cents. 


Senator Carter: But if you have 17 ounces at 32 cents 
and 11 ounces at 19 cents, how do you distinguish 
between the two? 


The Chairman: Senator, what is the purpose here? This 
bill requires the net weight to be put on the goods. 
Therefore, it is information that the people sponsoring 
this legislation feel ihe consumer should know. Now why 
is it being given to the consumer? 


Senator Carter: Because as it is now the consumer has 
to carry round a computer to compare the value in one 
package with the value in another. 


The Chairman: Then your argument has nothing to do 
with undue proliferation, because with those quantities 
appearing on the different labels you say there is 
confusion. 


Senator Carter: I say there is confusion if an ordinary 
person cannot make a ready and easy comparison as to 
the value in each package. 


The Chairman: Then what do you suggest should be 
added to the label, because that is where it should go? 


Senator Cook: I think the argument should be that it 
should only be sold in stated quantities. In other words, 
you cannot sell a broken pound, such as 13 ounces. It 
should be either 8 ounces, 16 ounces or 32 ounces, and so 
on. 


The Chairman: But some people shop only for a day at 
a time, some shop for two or three days, some shop for a 
week and some for a month. As a matter of fact, when I 
was in England recently I suggested to someone that 
supermarkets had certainly been a boon to the buying 
public. I was informed that in many areas the housewife 


still goes out to shop every day, firstly, because she likes 
to do so—she meets people there—and, secondly, because 
she only wants to commit herself for a day. Moreover, 
the origin of that day-to-day shopping was that consum- 
ers did not have refrigeration in relation to items that 
were perishable, so they developed this habit. 


Now, if you cannot discern between a five-ounce tube 
of toothpaste and an eight-ounce tube when you are told 
what the rate is and what the price is, I do not know how 
you are ever going to deal with the situation. 


Senator Connolly (Ottawa West): Mr. Chairman, the 
problem is not so simple as that. Let me be the devil’s 
advocate for a moment on this point. The problem as 
suggested by Senator Carter is that when the consumer 
goes into the supermarket he sees various commodities in 
variously sized packages containing different rates and 
bearing different prices. In order to make a value judg- 
ment he has to make an arithmetical calculation. He may 
see a 17-ounce jar of pickles at one price and a 7-ounce 
jar of pickles at another price. He makes one calculation 
there. Then he goes to dry cereals and is faced with the 
same problem. But even within the pickle area, for 
example, the various producers set up their produce in 
different-sized jars. In other words, there is a multiplicity 
of calculations in order to find out how much one is 
paying per ounce or per pound, depending upon the 
product one is buying. It seems to me that the prolifera- 
tion here, which is not by one company but by a great 
number of companies, can give rise to the confusion that 
Senator Carter mentions. It may be that the answer is to 
require products to be labelled at so much per unit. That 
might help a housewife and it might achieve the aim of 
the department without requiring a limitation being 
placed on the number of containers. 


The Chairman: But, Senator Connolly, if you look at 
what clause 11 says in dealing with undue proliferation, 
you will see that it says: 


...the effect of such undue proliferation of sizes or 
shapes is to confuse or mislead or be likely to con- 
fuse or mislead consumers. 


Here are the important words: 


...as to the weight, measure or numerical count of a 
prepackaged product,... 


If the weight is stated on the product as this bill 
requires, if the measure or numerical count is contained 
on the package, then how can we assume that it is likely 
to mislead or confuse?—because the bill purports to 
require full disclosure. 


Senator Connolly (Ottawa West): As a matter of fact, 
my whole point was that the confusion was with respect 
to cost. 


Senator Carter: Yes. 


Senator Connolly (Ottawa West): And the word “cost” 
is not there. 


The Chairman: There is nothing about cost in this bill. 
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Senator Carter: I think it should be there. I do not see 
what point the clause has without the word “‘cost’’. 


Senator Blois: Mr. Chairman, the trouble there is that 
the manufacturer does not set the price. The retailer 
does. How could the manufacturer possibly act in accord- 
ance with this bill if the word “cost”? were contained in 
that clause? We all know that retail stores vary their 
prices on identical articles. 


The Chairman: If they were handling the same product 
at the identical price, another arm of Mr. Basford’s 
department might well come into play, and there might 
be some suggestion that they were acting in concert. 


Senator Cook: This clause is innocuous. What they 
really mean is that it is misleading as to value, and value 
is not in there. 


The Chairman: We are dealing with the clause as it is, 
and it is meaningless as it is. 


Senator Connolly (Ottawa West): Mr. Chairman, per- 
haps the word “cost” is purposely omitted from that 
clause. It may be a question of jurisdiction. 


The Chairman: You cannot justify the clause on the 
basis that it may be confusing as to cost, if you do not 
make “cost” a term in clause 11. 


Senator Carter: I do not think cost is the important 
factor. I think value is. What the consumer is interested 
in is comparative value. 


Mr. Hemens: But what is value? 


Senator Cartier: What the consumer is getting for his 
money compared with something else. 


Senator Cook: Or what he is not getting for his money. 


Mr. Hemens: But the manufacturer, under the law, is 
forbidden to set unit prices. 


Senator Cook: Nobody is talking about setting unit 
prices, Mr. Hemens. But when the consumer goes into a 
store he is so confused by the number of sizes, weights 
and so on, and values, that he does not know what he is 
getting for his money. That is what we are talking about. 
We are not talking about anybody setting a price. 


Mr. Hemens: We have talked about this confusion. 
Where is the evidence of confusion? 


Senator Kinley: Are there inspectors going around to 
check these packages? Is the liability not the customer’s? 
Who is going to enforce this law anyway? 


The Chairman: Well, senator, even the supermarkets 
themselves have comparative shoppers. 


Senator Cook: I am not saying that I agree. I am just 
saying that the section as it is now does not mean much. 


Mr. Bonar: Well, senator, the section is so broadly 
based that if te Governor in Council determines there is 
this element of confusion, the scope for control of pack- 
age size and shape is just absolute. I agree there is great 


uncertainty about what exactly the section is getting at, 
but there is very great danger in the fact that it is 
uncertain. 


Senator Cook: But, as the Chairman says, if the 
weight, the count and the measure are put on the tags, 
how can anybody be confused unless they are illiterate? 
And there are not very many illiterate people around 
today. 


The Chairman: Well, we do not want to belabour the 
horse to death. We have stressed this point and we have 
your views. 


Now, we have dealt with two of the points, Mr. 
Hemens. You talked about delegated power, and I do not 
think we need spend too much time on this, because this 
committee has taken the position time after time that it 
is not going to give authority to amend a statute by 
regulation. If the effect of clause 3 is to permit the 
amendment of this statute by regulation, well I can tell 
you there will be a struggle in this committee on that 
point because we have asserted that position time after 
time. 


Mr. Hemens: I think it goes beyond that. The regula- 
tions under this act could, in fact, substantially repeal 
another act. 


The Chairman: This is what I am going to refer you to. 
There is an act called the Fertilizers Act, which was 
originally passed in 1957. There are regulations under 
that act administered by the Department of Agriculture. 
So they have not only the statute, but they have the 
regulations which provide for disclosure of the contents, 
for the guaranteed analysis and for labelling. The 
moment this bill we have before us becomes law, the 
Fertilizers Act and the regulations under it dealing with 
labelling will be ineffective. In dealing with a product 
like fertilizer, who is likely to know most about it? The 
labelling disclosures are very full; they require the name 
and the address of the manufacturer. As a matter of fact, 
the labelling disclosure required is almost in line with 
what is in this bill so far as the language is concerned. 
So immediately this bill becomes law we have rendered 
ineffective the Fertilizers Act and the regulations under 
it. That is the difficulty in split jurisdiction. In the gro- 
cer’s brief the other day they listed about 18 or 20 
statutes which deal with the same subject matter, and 
yet the only one that is exempted from the application of 
this bill is the Food and Drugs Act. 


The question we then have to ask ourselves is: Do we 
think there should be great exemptions? Because if we 
approve of this, it would appear to me that we are saying 
to ourselves, in effect, that the labelling and disclosure 
provisions in existing legislation—even, as I say, in this 
Fertilizers Act—are inadequate. It is a very large order 
to say that. The provisions for labelling in the Fertilizers 
Act are in section 16, which covers a little more than a 
full page in all as to the items that must be developed, 
and included in that are the weights and the registration 
number, because these fertilizers must be registered with 
the Department. It covers every detail. So it is going to 
be a large order for us to say—and I am using this as an 
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illustration—that we should wipe out, by approving this 
legislation, the provisions of other acts that have stood 
the test of time for many years. 


Senator Cook: You would have to examine every other 
act to see which should prevail. 


The Chairman: That is right, because the moment we 
agree io this bill we wipe out all the Others. 


Mr. Hemens: And some you may not have thought of, 
because of the regulations to come. 


The Chairman: That is right. Is there anything else you 
want to add? 


Senator Welch: Are we going to deal with the Fertiliz- 
ers Act under Bill C-180? 


The Chairman: The Fertilizers Act was passed in 1957, 
chapter 27. Iis provisions in relation to labelling, etcetera, 
would become ineffective the moment Bill C-180 becomes 
law in the form in which we have it before us. 


Senator Welch: The reason I ask that question is 
because I think that fertilizers are not properly marked 
as to what is in them. It is most confusing. As a matter of 
fact, I do not think there is anything in writing on the 
package to tell you what is in it. 


The Chairman: I do not pretend to be an expert on 
fertilizers. All I can do is read what they say about the 
labelling, and they require more information on the label 
han would be required under Bill C-180. 


Senator Kinley: Of course, fertilizer is a bulk product. 


The Chairman: Let us see what section 16 of the 


Regulations says. It says: 


16. (1) Subject to subsections (2), (4) and (5), every 
package containing a fertilizer shall have a label 
affixed to it on which shall be printed 


(a) the name and address of the manufacturer of the 
fertilizer or of the registrant or, in the case of a 
fertilizer that is not registered under these Regula- 
tions, the name and address of the person who 
caused the fertilizer to be packaged; 


This is to some extent required under Bill C-180. 
Then it goes: 
(b) the brand of the fertilizer, if any; 
(c) the name of the fertilizer; 
(d) the registration number of the fertilizer, where 
applicable; 
(e) the guaranteed analysis prescribed in section 15; 


(f) in the case of a fertilizer-pesticide or a specialty 
fertilizer, the directions for use; 

(g) where the fertilizer is a fertilizer-pesticide, the 
cautionary statements required by the Minister as set 
forth on the certificate of registration; 

(h) the weight of the fertilizer; 


This is also a requirement under Bill C-180. 
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Then it continues: 


(i) where the fertilizer is other than a specialty fer- 
tilizer and has intentionally incorporated in it or is 
represented to contain boron, copper, manganese, 
molybdenum, or zinc or, in the opinion of the Minis- 
ter, has a naiural high content of one or more of 
these lesser plant nutrients, the following cautionary 
stat'ement: 


Then there is a cautionary statement that must appear. 
It reads as follows: 


(2) Where a fertilizer is sold in bulk, the information 
required by this section shall be shown on the ship- 
ping bill or on a statement accompanying the 
shipment. 

(3) The information required by subsection (1) to be 
shown on a label of a registered fertilizer shall be 
the same as the information set forth on the certifi- 
cate of registration. 


And so on. I would say they are requirements. I am not 
discussing what is done in practice; I am talking about 
the requirements. All this bill does is set out the 
requirements. 


Senator Welch: On a fertilizer bag you may have “10- 
10-10-”, or “10-12-6”, or any other formula. That indi- 
cates the proportions of phosphorus, nitrogen and potash, 
but it does not say so. 


The Chairman: If they are in violation of the act, then 
they are violating the act. 


Senator Isnor: Coming back to the brief, it is suggested 
on page 6 that a subclause should be added to overcome 
a possible injustice. Have you any suggestion to make in 
regard to that? 


Mr. Hemens: May I take a moment to explain sub- 
clause (3) of clause 20? The first thing that causes the 
problem there is the difficulty in interpreting subclause 
(3), which starts off by saying that where a corporation is 
guilty of an offence under this act, any officer, director, et 
cetera, is liable on conviction to be found guilty of the 
same offence. It goes on to say whether or not the corpo- 
ration has been prosecuted or convicted. 


I do not know how you find a corporation guilty of an 
office without having prosecuted or convicted the said 
corporation. As a matter of fact, I understand that an 
officer from the Department of Justice pointed out that to 
act under subclause (3) you would have to prove before a 
judge that the corporation is guilty of an offence before 
you could prove that the officer was. We then have the 
strange anomaly of prosecuting the corporation without 
giving any right to the corporation to defend itself. I 
suggest that is contrary to fundamental principles. 


The Chairman: You need not labour your criticism of 
this subclause because it obviously limps badly. 


Mr. Hemens: I was giving a direct answer to the 
honourable senator who asked the question. We were 
concerned with a case under the provisions of the Income 
Tax Act where a private company and an individual 
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were in fact the same person. He was subject to two 
convictions for the same offence, one as the corporation 
and the other as the principal officer of that corporation. 


The Chairman: It seems to me that if you inserted the 
word “knowingly”, so that it read “should knowingly 
direct”, and if you struck out all the words after the 
word “presided”, you might accomplish the objective 
very well. Are there any other questions? 


Senator Carter: Before we leave the Fertilizers Act, on 
page 14 of the bill, subparagraph (h) of clause 18 reads: 


subject to any other Act of the Parliament of 
Canada... 


Which would be the Fertilizers Act. 


...extending or applying any provision of this Act to 
or in respect of any product—specified in the regula- 
tions that is not a prepackaged product but is 
ordinarily sold to or purchased by a consumer. 


Does that not mean that the act can include all of these 
measures in the Fertilizers Act or exclude any? 


The Chairman: The first answer would be the obvious 
one, that you would be amending legislation by regula- 
tion. This deals with what may be regulated. The defini- 
tion of the word ‘‘product” in this act is so broad that it 
just about covers everything. It is defined in Bill C-180 
this way: 

(j) “product” means any article that is or may be the 
subject of trade or commerce, but does not include 
land or any interest therein; 


Under that definition, under the Fertilizers Act, fertil- 
izer would be a product, the subject matter of trade and 
commerce. 


Senator Carter: But they would be amending the Fer- 
tilizers Act only if they excluded something. If they 
embrace what is in the Fertilizers Act it would not be an 
amendment by regulation. 


The Chairman: The Fertilizers Act is excluded by the 
requirements here as to what shall be put on a product. 
The effectiveness of the Fertilizers Act is gone. If they 
wanted to exclude the Fertilizers Act they would have to 
add it to those three where they have already excluded 
the Food and Drugs Act. 


Senator Sullivan: Why did they exclude that? 


The Chairman: They felt that the requirements of the 
Food and Drugs Act were sufficient in the matter of 
exposure and that the public were adequately protected. 


Mr. Bonar: I might mention that the cosmetics portion 
of the Food and Drug Administration falls within Bill 
C-180. The Food and Drugs Act in toto is not excluded; it 
ls just that portion of it. 


The Chairman: It refers to a product that is a device or 
a drug. To the extent that you have cosmetics coverd by 


the Food and Drugs Act, they have been included in the 
bill. 


If there are no other questions, we will proceed with 
the next hearing. 


Mr. Hemens: May I say thank you very much, Mr. 
Chairman. 


The Chairman: We now have before us representatives 
of the Retail Council of Canada. We have with us: Mr. A. 
J. McKichan, President; Mr. K. Lane, Assistant on 
Buying to the Vice-President of Merchandising, Simp- 
sons-Sears Ltd.; Mr. J. Voigt, Vice-President, Merchan- 
dising, Dominion Stores Ltd.; and Mr. N. A. Stewart, 
Company Packaging Supervisor for the T. Eaton Co., Ltd. 


Mr. A. J. McKichan, President, Retail Council of 
Canada: Mr. Chairman, may I first extend an apology on 
behalf of Mr. Voigt of Dominion Siores. He had hoped to 
be a member of our delega.ion today but unfortunately 
has been caught up in a difficult labour situation, and I 
ask the indulgence of the committee in this respect. 


Mr. Chairman and honourable senators, it is a pleasure 
to be here today. We hope that we can be of help in your 
consideration of this significant bill. As you are aware, 
this council had the opportunity of appearing before the 
Commons committee when it considered the bill. We 
have attached as an appendix to our submission today a 
copy of the submission we made to that committee. As in 
the case of the manufacturers, we have not attempted to 
change references {o a number of clauses in the original 
submission, which referred to the bill as presented to the 
Commons. 

We have singled out for special treatment what we 
consider to be the most important point to retailers in 
that submission. We hope we may also discuss with you 
other of the concerns that we previously raised. 


As demonstrated in our submission, we do not believe 
that the retailer or other third party should be held 
responsible for errors in labelling perpetrated by some 
predecessor in the distributing process, unless there is 
connivance between that person and the originator of the 
misleading material—or, I might add, unless the mer- 
chandise is imported by the retailer, who would be 
primarily responsible. 

In our submission we remark on the fact that the 
Uni'ed States Fair Packaging and Labelling Act, the 
British Trade Descriptions Act and, indeed, the Canadian 
Food and Drugs Act, provide relief in such circum- 
stances. We recommend the introduction of similar relief 
in the current bill. 


Perhaps, Mr. Chairman and honourable senators, I 
might refer you to page 4 of our submission to this 
committee. On page 4 of our submission we set out a 
suggested amendment to the original clause 19(2), which 
will now be clause 20(3). 


The Chairman: That is subclause (1) and (2). 


Mr. McKichan: Yes, sir. I might add, Mr. Chairman, 
that we brought this matter to the attention of the minis- 
ter, not only during the House of Commons submission 
but also by letter. We were to some extent gratified that 
the minister, in replying to our letter, said that it would 
be the practice and intention of his department to place 
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the responsibility for violations on the source of the 
infraction. We are, of course, grateful for this assurance. 
On the other hand, we know that with personnel changes 
the original intent may become modified by practice. 


The Chairman: Further, Mr. McKichan, how can any 
person charged with the administration of an act give 
you an assurance that if what you have done is an 
offence under a statute he will not prosecute you? 


Mr. McKichan: Yes, sir. That is why we brought this 
matter to your attention today. As a matter of practical- 
ity we feel that it is somewhat unreasonable to expect a 
retailer to police every one of the thousands or, indeed, 
the hundreds of thousands of articles which may appear 
on his shelves. With the best will and intention in the 
world the retailer will not be able to guarantee that all 
his products meet the fairly detailed provisions of this 
statute. 


The Chairman: Do you think the insertion of the word 
“knowingly” in clause 20(2) would remedy your prob- 
lem— ‘“...who knowingly contravenes...”? 


Mr. McKichan: It would go a long way, sir, to meeting 
our concern. It would then involve the question of wheth- 
er the action of a servant in fact prejudices the position 
of the employer. 


The Chairman: Well, those are the tools through which 
a corporation operates, is that not correct? 


Mr. McKichan: Yes, indeed. 


We would also draw your attention to the following 
significant points: 


Other parties, when appearing before you, have argued 
that reliance continue to be placed on the false and 
misleading advertising sections of the Combines Investi- 
gation Act, rather than on the regulatory, and largely 
discretionary, powers to be granted under the Packaging 
Act. In his appearances before the House of Commons 
committee, the minister—we believe with considerable 
justification—argued that adoption of this course might 
breed uncertainty and confusion. In our submission, we 
propose what we hope is a constructive compromise 
between these positions: we suggest that the disciplinary 
powers continue to be embodied in the misleading adver- 
tising sections, but that in amplification of these provi- 
sions and for the guidance and information of the trade, 
the department produce guidelines or trade directives 
establishing the labelling practices which it would regard 
as falling within the false and misleading category. It 
would then be open to any manufacturer, who felt 
aggrieved by the tenor of any such directive, to test it by 
ignoring it and thus inviting prosecution under Section 
33 (d) of the Combines Investigation Act. 


We still believe, Mr. Chairman, that there may be 
merit in utilizing to a greater degree than contemplated 
by the bill the technical expertise of the trade and the 
Standards Council, or some other independent body, in 
the determination of whether consumer confusion on 
packaging existed and, if so, steps to be taken to correct 
its 
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The Chairman: You are suggesting that that be dealt 
with in legislation? 


Mr. McKichan: We feel, sir, that the bill itself might 
contain a directive for a reference to the Standards 
Council, rather than a directive to the department to 
make the finding of when, first of all, proliferation had 
occurred and, secondly, if the proliferation caused confu- 
sion. Of course, at present the power, is permissive, but 
we feel that it might be a useful forum for determining 
these conditions, rather than relying on departmental 
discretion. 


The Chairman: You mean something akin to the Board 
of Review provided in the Hazardous Products Act? 


Mr. McKichan: Yes, sir. We regard the amendments 
made in sections 14 and 16—these are the inspection and 
seizure clauses— 


The Chairman: These are the present clauses? 


Mr. McKichan: Yes, sir—as improvements on the origi- 
nal proposals. The alternative to giving an inspector 
power to seize products, where he believes seizure is in 
the public interest, would be to require the minister to 
obtain an order from a magistrate—either before the 
seizure or, perhaps more practically, within a week or 
other short period after seizure, authorizing such seizure. 
We would have preferred either of these courses, but, if 
not adopted, we shall monitor how the proposed system 
work in practice, and if, in fact, it is unsatisfactory we 
will in due course of time propose changes in it. 

Concern has been expressed to you by others on the 
terms of the former clause 19(2)—now clause 20(3). I 
know you have discussed that question at length and I do 
not propose to take up more of your time in relation to 
it. 

It is perhaps also appropriate to comment on an addi- 
tion made to the text of the bill at the committee stage, 
whereby in clause 10(b)Gii) the word ‘age” has been 
added to the words “nature, quality, size, material con- 
tent,” et cetera. There is here power to establish by 
regulation such information of this nature as is required 
to be shown on the labels. Insertion of the word “age” 
was, we understand, introduced to take account of argu- 
ments for the date-coding of producis, particularly fresh 
or frozen food products. 


The Chairman: Or candies, maybe? 


Mr. McKichan: Yes, indeed, sir. We understand that 
concern, was particularly directed towards frozen foods. 
We should, at this point, simply mention that the infor- 
mative and useful system of date-coding of frozen foods 
is one which has been closely studied by our members 
for some time. To date an economical, useful and practi- 
cal system has not been devised. We do not despair of its 
being introduced, but feel we should add the warning 
that the present state of knowledge has not provided us 
with a practicable system. 


We shall be happy to speak to any other clauses of the 
bill in which members of the committee are particularly 
interested. 
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All of which is respectfully submitted. 


The Chairman: I take it that the reference to disclosing 
the age means the date the product was manufactured? 


Mr. McKichan: Yes, sir, we assume that to be the case. 


The Chairman: It does not refer to the useful life of 
the product? 


Mr. McKichan: We did not understand that to be the 
intention, in view of the discussions before the House of 
Commons committee. 


The Law Clerk: It would be open to the Governor in 
Council. 


The Chairman: “Age” may be a word of such an 
indefinite nature that it might mean the life of the 
product. 


Mr. McKichan: Yes, indeed. 


The Chairman: We will have to consider that. Are 
there any questions? 


Thank you very much, Mr. McKichan. You can see 
that we are becoming educated in this regard. 


We now have the Canadian Feed Manufacturers’ Asso- 
ciation, represented by Mr. Friend, the Executive Secre- 
tary, and Mr. McAnulty, a director. 


Mr. C. L. Friend, Executive Secretary, Canadian Feed 
Manufacturers’ Association: Gentlemen, with the submis- 
sion you have a pamphlet copy of the Feeds Act under 
which we operate and to which we make reference. 


The Chairman: This is a summation of points? 


Mr. Friend: Yes. We are pleased to present the views 
of the Canadian Feed Manufacturers’ Association regard- 
ing Bill C-180 to this committee, particularly in view of 
the fact that our presentation to the House of Commons 
committee was well received. However, unfortunately, it 
did not achieve any change in the draft of Bill C-180 in 
respect to the items with which we are concerned. 


In the interest of saving time maybe we can dispense 
with reading the paragraph referring to the size of the 
industry. 


The Chairman: Yes, we have noted that. 


Mr. Friend: The industry, as such, under the present 
legislation is working in respect of labelling and packag- 
ing under the Department of Agriculture’s Feeds Act. 
The requirements under this act are co-ordinated with 
the requirements of the Food and Drugs Act as they 
pertain to poultry and livestock feeds containing drugs or 
medication. 


The function of the Department of Agriculture in its 
inception was that of protecting the farmer-consumer, 
and thereby became very early in this century the first 
depariment of consumer affairs regarding agriculture. 
The act, as administered by the Department of Agricul- 
ture, has been of benefit to the farmer as well as our 
industry. 


If I could just interpolate briefly, the sections dealing 
with packaging and labelling under the Feeds Act are 
sections 25 and 33. 

We understand the aims of Bill C-180 are to standard- 
ize and control the packaging and labelling of household 
products. As our industry and those we service are users 
of products as input items in a further production 
scheme, we submit that the products we buy and sell are 
not household products, and we request that the defini- 
tion of “product” and of “sell” be more definitive, so as 
to exclude the feed manufacturer or farmer as a 
consumer. 


As our industry currently complies with these regula- 
tions under the Food and Drugs Act and the Feeds Act, 
we can foresee considerable problems, particularly as we 
interpret the definition of “product” under clause 2()), 
which states: 


“Product” means any article that is or may be the 
subject of trade or commerce, but does not include 
any land or any interest therein. 


The Chairman: There is no question about that, that 
you would be covered. 


Mr. Friend: Oh, no question. 
The Chairman: Unless there is some exception. 


Mr. Friend: It came recently to my attention that in 
the act in the States, where they have product labelling, 
their definition of “product” is “household or personal 
goods” rather than an _  all-comprehensive product 
definition. 


Under the definition in this bill it would make very 
little sense to apply labelling requirements to a boat load 
of grain, a truck load of formula feed, a shipment of 
Canadian or United States corn, or many more items too 
numerous to mention. On the question of bagged or 
packaged feeds, presently controlled under the Feeds Act, 
which of the regulations will our industry have to fol- 
low—those of the Feeds Act or those of the proposed 
legislation contained in Bill C-180? We foresee a consid- 
erable conflict and duplication of effort, time and money. 


We urge that you consider this whole question of 
under which act the feed industry will be working— 
either the Feeds Act, as it pertains to packaging and 
labelling, or this new Bill C-180. The possibility of 
having to serve two masters at the same time looms very 
large on the horizon and can only complicate matters and 
hinder our industry in respect to package information 
under the two acts. 


The Chairman: You understand from our discussion 
earlier today that the effect undoubtedly would be that 
you would be under Bill C-180. 


Mr. Friend: I do not believe Bill C-180 would give as 
much information as the Feeds Act presently does. 


Senator Burchill: It is in the same category as the 
Fertilizer Act. 


Mr. Friend: Yes. 
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The Chairman: As I told you, the grocery people gave 
a list of about 18 bills. I have collected them now. I have 
not analyzed them all, but I have been through a number 
of them, and the provisions seem to be quite extensive, 
although I am not an expert. As to the requirement, you 
can see what that would lead to. As to the content of the 
products, and I would think its requirements of, say, the 
Fertilizer Act and the Feeds Act are more in the interest 
of the public than the meagre amount of information 
required in this bill. 


Senator Isnor: Did I hear you correctly to say that you 
were not an expert? 


The Chairman: I meant on fertilizers. 


Senator Carter: Did these witnesses make these 
representations before the House of Commons 
committee? 


The Chairman: Yes, he said so, and he said they were 
well received, but nothing happened. Are there any other 
questions? 


Thank you very much, gentlemen. We understand the 
problem, I think you will agree. 


Mr. Friend: Yes. The point is to get the action now. 


The Chairman: Well, we are not known to be an 
inactive committee. 


We will now adjourn until next week, when we expect 
to include in the appearances the minister, if he wishes 
to come, and his staff when we are dealing with this bill, 
consideration of the Copyright Bill. 


Senator Carter: We have a brief from the Fisheries 
Council. When will they appear? 


The Chairman: We were in touch with them, and they 
said they were not appearing. 


Senator Carter: They just submitted their brief? 
The Chairman: Yes. 


The committee adjourned. 
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THE STANDING SENATE COMMITTEE ON 
BANKING, TRADE AND COMMERCE 


The Honourable Salter A. Hayden, Chairman 


The Honourable Senators: 


Aird 
Beaubien 
Benidickson 
Blois 
Burchill 
Carter 
Choquette 


Connolly (Ottawa West) 


Cook 

(Cieoulil 
Desruisseaux 
Everett 
Gélinas 
Giguere 


Grosart 

Haig 

Hayden 

Hays 

Isnor 

Kinley 

Lang 
Macnaughton 
Molson 
Sullivan 
Walker 
Welch 

White 
Willis—(28). 


Ex officio members: Flynn and Martin 


(Quorum 7) 


Order of Reference 


Extract from the Minutes of the Proceedings of the 
Senate, March 30, 1971: 


“Pursuant to the Order of the Day, the Senate 
resumed the debate on the motion of the Honourable 
Senator Heath, seconded by the Honourable Senator 
Kickham, for the second reading of the Bill C-180, 
intituled: ‘“‘“An Act respecting the packaging, label- 
ling, sale, importation and advertising of prepackaged 
and certain other products.” 


After debate, and— 
The question being put on the motion, it was— 
Resolved in the affirmative. 


The Bill was read the second time. 


The Honourable Senator McDonald moved, second- 
ed by the Honourable Senator Kickham, that the Bill 
be referred to the Standing Senate Committee on 
Banking, Trade and Commerce. 


The question being put on the motions, it was— 
Resolved in the affirmative.” 


Robert Fortier, 
Clerk of the Senate. 
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Minutes of Proceedings 


AG. 


Wednesday, May 5, 1971. 
(23) 

Pursuant to adjournment and notice the Standing 
Senate Committee on Banking, Trade and Commerce 
met this day at 9:30 a.m. to further consider the 
following Bill: 


Bill C-180 “Consumer Packaging and Labelling 
NCtie 

Present: The Honourable Senators Hayden (Chair- 
man), Beaubien, Benidickson, Blois, Burchill, Carter, 
Connolly (Ottawa West), Cook, Flynn, Isnor, Kinley, 
Lang, Macnaughton, Martin, Molson, Sullivan, White 
and Willis—(8). 

Present, but not of the Committee: The Honoura- 
ble Senators Casgrain and Methot—(2). 

In attendance: E. Russell Hopkins, Law Clerk and 
Parliamentary Counsel and Pierre Godbout, Assist- 
ant Law Clerk, Parliamentary Counsel and Director 
of Committees. 


WITNESSES: 


Consumers’ Association of Canada: 
Mrs. Jean M. Jones, President; 
Mrs: 3. 1) ister, 
Executive Member, Ottawa Valley CAC; 
Mrs. Frances Balls, 
Executive Secretary. 
Department of Consumer and Corporate Affairs 


Mr. J. B. Seaborn, 
Assistant Deputy Minister, 
Consumer Affairs Bureau; 


Mr. G. R. Lewis, Chief, 
Commodity Labelling Division, 
Standards Branch. 


Department of Justice: 
Miss O. C. Lozinski, 
Departmental Services Section. 


After discussion it was agreed that, if possible, the 
Honourable Mr. Basford would appear Wednesday, 
May 12, 1971 with respect to the above Bill. 


AG 12:25 p.m. the Committee adjourned to the call 
of the Chairman. 


ATTEST: 


Frank A. Jackson, 
Clerk of the Committee. 


The Standing Senate Committee on Banking, Trade 


and Commerce 


Evidence 


Ottawa, Wednesday, May 5, 1971 


The Standing Senate Committee on Banking, Trade 
and Commerce, to which was referred Bill C-180, 
respecting the packaging, labelling, sale, importation and 
advertising of prepackaged and certain other products, 
met this day at 9.30 a.m. to give further consideration to 
the bill. 


Senator Salter A. Hayden (Chairman) in the Chair. 


The Chairman: Honourable senators, we have for fur- 
ther consideration this morning Bill C-180, and we have 
a representation from the Consumers’ Association of 
Canada. Mrs. Jean M. Jones, President of that organiza- 
tion, is going to make an opening statement, after which 
she will answer our questions. 


Mrs. Jean M. Jones, President, Consumers’ Association 
of Canada: Mr. Chairman and honourable senators, as an 
association representing consumer interests in Canada, 
we are pleased to present our views on Bill C-180 to you. 
Having read our brief to the House of Commons commit- 
tee studying the Consumer Packaging and Labelling Act, 
you will be aware of our major concerns—misleading 
packaging, confusing labelling, lack of information. These 
concerns have been expressed for many years by con- 
sumers who talk and write to CAC at local, provincial 
and national levels. These problems are consistent across 
Canada; a strong packaging and labelling bill is required 
to at least the number and types of problems now 
occurring. 


We are pleased that Bil C-180 requires the declaration 
of net quantity on all products. Consumers often ask us 
why certain products such as chocolate bars and hand- 
soaps are not labelled as to quantity. 


The Consumers’ Association strongly supports section 7 
which provides control of false or misleading representa- 
tions. We have been concerned that the provisions under 
the Combines Investigation Act for misleading advertis- 
ing would not be applicable to labels on products. Section 
7 of the Packaging and Labelling Act assures consumer 
protection in this area. 


Section 10 of this bill will allow many different types 
of information to be included on a package. We believe 
this enabling legislation essential in order that consumers 
be properly informed about products they are buying. 


Section 11 will also answer a need by reducing package 
proliferation, a great annoyance to consumers, and we 


welcome the addition of section 12 commending in par- 
ticular its allowance of research by the Minister, related 
to unit pricing, date and storage marking, and shapes and 
sizes of containers. 


We note that changes have been made in the parts of 
the act relating to inspection and seizure. These changes 
appear to be adequate for enforcement of the act. 


CAC considers Bill C-180 to be a well thought-out 
piece of legislation which will give Canadian consumers 
protection from misleading or confusing packaging, 
which will allow for more informative labelling and 
which will provide a fair and equitable marketplace, one 
in which consumers can buy products on the basis of 
informed and rational choice. 


We would ask the committee to proceed with all possi- 
ble speed in its consideration of this act. We believe the 
act should be implemented in as short a time as possible 
in order to correct many of the abuses now prevalent in 
the marketplace. 


The Chairman: Are there any questions? 


Senator Carter: The witness emphasized clause 11, 
which would reduce package proliferation. We have been 
having some difficulty in finding out just what is package 
proliferation. Could the witness give us some idea of the 
number of sizes and weights, and what is necessary as a 
minimum? 


Mrs. Jones: I think we could very quickly demonstrate 
what we consider to be proliferation. I think Mrs. Lister 
is the person to demonstrate that for us. 


Mrs. B. D. Lister, Executive Member, Consumers’ Asso- 
ciation of Canada: I have not got examples here today, 
but I will read off some of the things that we consider to 
be proliferation. Spray starch would be one. I demon- 
strated to the parliamentary committee five different 
examples of spray starch. All the cans looked the same 
size, but they ranged from 12 ounces to 16 ounces. Also 
they were all different prices. For the housewife to make 
a comparison she would have to be an_ expert 
mathematician. 


Senator Cook: What is spray starch? 


Mrs. Lister: It comes in a can. It is the ordinary 
method of starching garments. You spray. before you 
iron. It comes in an aerosol can. They looked the same 
size, but they ranged from 12 to 16 ounces and they were 
all different prices. 
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The Chairman: I was wondering what is the difference 
between the spray starch in these cans in this range you 
have mentioned from 12 to 16 ounces. What is it to which 
you object? Is it the number or what? 


Mrs. Lister: I think that a product such as spray starch 
which comes in that size of tin should have a standard 
weight. The consumer could compare the price per ounce. 
But if she has to choose one at 12 ounces, one at 14 
ounces, one at 15 ounces and another at 16 ounces and 
‘start dividing the ounces into the price, then it is difficult 
‘to come to a price per ounce. 


The Chairman: Mrs. Lister, let us see what you 
approve of. You approve the requirements in clause 4 of 
the bill as being a step forward in the disclosure of 
necessary information to the consuming public who are 
buying. What this requires is a declaration of net quantl- 
ty of the produc tin terms of their numerical count or 
unit of measurement and as a Canadian unit of measure- 
ment set out in schedule 2—that is if we eventually 
accept the European system. This requires a net quantity. 
If the label contains the statement of net quantity of 
whatever the package contains, then that will tell you 
what is in the package. I do not see anywhere here, in 
any of these clauses, reference to price. 


Mrs. Lister: I am not saying that the price should be 
standard. I am saying that the consumer cannot make a 
decision cn what is the best buy. 


The Chairman: Why not? You mean that she cannot do 
arithmetic? I have not found a woman who was not fast 
in mental arithmetic when she wished to buy something. 


Mrs. Lister: But if she has to make a choice between 
five cans of spray starch and she is buying 50 items for 
her grocery cart, she has to make mental calculations and 
her shopping expedition is liable to end up by taking 
hours. 


The Chairman: Well, don’t they? 
Mrs. Lister: Not: for busy people. 


Senator Beaubien: Once she bought a can of one size, 
would she not be able to recognize the other sizes? 
After all, you only get caught once. 


Mrs. Lister: She would have to divide the number of 
ounces into the price for each tin to decide which gave 
her the best buy. 


The Chairman: Supposing the price for 12 ounces was 
48 cents. 


Mrs. Lister: A 15-ounce can might be 53 cents and a 
16-ounce can might be 54 cents. It becomes a very com- 
plicated matter. 


The Chairman: I understand you to say that you wish 
to avoid all that by having one standard weight. 
Mrs. Lister: Yes. 


The Chairman: In other words, instead of having from 


12 to 16 ounces in cans of spray starch, you want one 
size? 


Mrs. Lister: One standard size, 16 ounces. 
Senator Carter: We have raised these points ourselves. 
Mrs. Lister: Could I go on to paper towels? 


Senator Cook: You are not arguing for one standard 
size? 


The Chairman: Yes, that is what the witness wants. 


Mrs. Lister: In spray starch there is just that one 
similar-looking tin, but if they put out a super large size 
and a small size, i.e. two ounces, and they were 
standardized... 


The Chairman: You want standardization in two 


senses, as to weight and uniform packaging? 
Mrs. Lister: Yes. 


Senator Beaubien: If you took the four or five sizes and 
divided the prices, what would be the difference? 


Mrs. Lister: The 12-ounce tin was six cents per ounce, 
the 15-ounce tin was 4.6 cents per ounce, the 14-ounce tin 
was 3.6 per ounce, the other 14-ounce tin was 4.9 cents, 
and the 16-ounce tin was 3.1 cents per ounce. 


Senator Molson: None of those were on special sale? 
Mrs. Lister: No. 


Senator Cook: Can spray starch come in different 
quantities? 


Mrs. Lister: If the consumer cannot make a price com- 
parison to start with, then she cannot get off first base. 


Senator Beaubien: Would it not depend on the quantity 
they want? 


Mrs. Lister: There is very little difference between the 
14 and 16 ounce cans, but there is when you are paying 
for it. 


Senator Connolly: What you want primarily is a stand- 
ard position in respect of price. Do you also want a 
uniform price for a particular size? 


Mrs. Lister: Well, it would facilitate things. 


The Chairman: What she has said is that she is not 
asking for standardization in price. She is asking for 
standardization in weight and in packaging. In other 
words, you would have uniform packaging and standardi- 
zation in weight. Is that a general statement or are you 
limiting your comments only to spray starch? 


Mrs. Lister: That is a general statement. 


Senaior Benidickson: I apologize for arriving late. 
Before I came in was there any reference to the number 
of articles that might be reduced as a result of this 
process? 


The Chairman: No. We have been talking only about 
spray starch, which comes in various containers from 12 
to 16 ounces. 
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Senator Molson: With reference to the spray starch, do 
the cans represent the weight of the starch or the weight 
of the starch and the propellant? 


Mrs. Lister: I am not sure, sir. I really don’t know. 


Senator Molson: The unit price in that case might not 
be a very valuable calculation. 


Mrs. Lister: It might be how long the tin lasts, in other 
words. 


Senator Cook: Did I understand you to say that there is 
some difference as to quality? 


Mrs. Lister: Yes. 
Senator Cook: That is another problem. 


Senator Blois: Mr. Chairman, I think one point is 
being overlooked. In talking to some of the manufactur- 
ers of starch I understand that the weight varies accord- 
ing to the starches and the weight of the propellant can 
vary as well. That would affect the price. They may not 
be the same quality. You cannot expect to have the same 
price if you have a difference in quality. 


Mrs. Frances Balls, Executive Secretary, Consumers’ 
Association of Canada: We are not asking for the same 
price. We are saying that if the weight of the tin were 
standardized we would be able to compare the prices. 


Senator Blois: But you are overlooking another point, if 
I may continue. The starch is the heavier material and if 
there is more starch than propellant in one can compared 
to another, you will not have the same weight in the two 
cans made by different manufacturers. Some manufactur- 
ers would only put in something to lower the quality of 
the starch. You are defeating your own purpose by 
asking for this particular thing. I am not against marking 
it this way, but you are overlooking the quality factor, I 
think. You have to pay more if there is more starch and 
less propellant. 


Mrs. Jones: My understanding is that the aspect of 
content relates to the starch content and not to the 
weight of the propellant. Perhaps we are leading to some 
confusion by concentrating on spray starch only. We are 
talking of that only as one example where there is such 
proliferation within a very narrow range of sizes and 
that proliferation defeats the efforts of the consumer to 
examine the quality. You really are in a position then, if 
you have the same quantities in two different cans, after 
use to know whether brand A, for example, really allows 
five more starchings than brand B. But you do need to 
start with this base of some kind of common factor 
between the two products. Then you can proceed to all 
the other issues that we are discussing. 


The Chairman: You had some other examples, I 


believe. 


Mrs. Lister: Yes. Another is paper towels. This is really 
one of the most confusing things. I had six different 
brands. They were all different prices. The number of 
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sheets per package ranged from 150 to 240. The size of 
the sheets ranged from 9.4 inches by 11 inches, to 11 
inches by 11 inches. This means that not only can the 
consumer not compare the number of sheets in the 
package and the unit price of each sheet, but she cannot 
compare at all because each sheet is a different size. 


The Chairman: Not in the same package. 


Mrs, Lister: Oh, no. Each different brand has a differ- 
ent sized sheet and a different number of sheets per 
package. 


Senator Molson: If you had the weight of the roll on 
the package that would be a better indicator than you 
have at present. 


Mrs. Lister: Yes, it would, because it would indicate 
the quantity. 


Senator Molson: Yes. 


Mrs. Lister: And you would then be able to compare 
the price. 


The Chairman: Senator Molson, this bill requires, 
according to clause 4, that there must appear on the label 
a declaration of net quantity of the product in the form 
and manner required by or prescribed under this act and 
in terms of numerical count. The count would mean the 
number of sheets, and I would assume the size of the 
sheets. That is part of the quantity. This legislation does 
require that, but in that clause requiring that informa- 
tion it does not limit the sizes of the packages. It is clause 
11 that you referred to, Mrs. Lister, and it is not against 
proliferation. It is against undue proliferation. So the bill 
does not go as far as you are urging it should go. 


Mrs. Lister: But this gives an example of the need. 


The Chairman: Maybe you can tell us what you regard 
as being undue proliferation, which is the language of 
the bill. 


Mrs. Lister: I think the sizes of those starch cans are 
an example. 


The Chairman: Which is the one that makes it undue 
proliferation? Do you mean anything over one? 


Mrs. Lister: No. 
Senator Molson: It is just too many. 


Mrs, Lister: Too many, yes. 


Mrs. Jones: Within a narrow range. Mrs. Lister already 
indicated that for a large and a small unit this is reason- 
able, and I think really we are examining this matter of 
undue proliferation where it is within a small range and 
is really not meeting the needs of the large or the small 
family. 


Mrs. Balls: A good example of this is in the packaging 
of soaps, where you have king size, family size and giant 
size. You no longer have large, medium and small. Who 
is to say which is the largest size as between king, family 
and giant? 
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The Chairman: The people who use them. 
Mrs. Jones: That is a type of proliferation. 


Mrs. Lister: I have some toothpaste here. This might 
give you an example. Here is the super size. Here is the 
family size. This is the giant size and this is the regular 
size. Now, the smallest is the regular size. The largest is 
the super size. The family size is next to the super size. 


The Chairman: What happened to the giant? 


Mrs. Lister: The giant is smaller than the family size 
and smaller than the super size. Would you be interested 
in knowing the price per ounce? 


Senator Carter: Definitely. 


Mrs. Lister: The Super size is 15.5 cents per ounce. The 
family size is 14 cents per ounce. The giant size is 22.5 
cents per ounce and the regular size is 27 cents per 
ounce. So your best buy is the family size. 


The Chairman: The super is the dearest? 


Mrs. Lister: No, the dearest is the regular. But the 
family size is a better buy than the super size. 


The Chairman: It is the old story of buying in volume 
and paying less. 


Mrs. Lister: No, it is not, because the largest is less 
than the second largest. 


Mrs. Balls: The super costs more per ounce than the 
family size. 


Senator Connolly (Ottawa West): Can you tell us how 
many ounces there are in each package? 


Mrs. Lister: There are 82 ounces in the super. There 
are 52 ounces in the family. There are 2% ounces in 
the giant, and 13 ounces in the regular. 


Senator Connolly (Ottawa West): Those are ounces that 
you have quoted. 


Mrs. Lister: Yes. 


Senator Blois: These are all made by the same 
company? 
Mrs. Jones: Yes. Another brand family would not 


necessarily have the same sizes. They would use different 
terminology. 


Senator Connolly (Ottawa West): They would have 
different sizes of packages and different quantities of 
material. 


Mrs. Balls: And they would use fifths of an ounce 
rather than eighths of an ounce. 


Senator Molson: The cost of those containers is pretty 
much the same from the smallest to the largest. 


Senator Connolly (Ottawa West): There is no doubt 
that there is confusion in that set-up. This is the point 
you wanted to make. First of all, you know what the 
quality is, because you know the product you are buying, 


but what you cannot determine readily—and I take it 
this is the burden of your message here—you cannot 
deiermine readily which is the best but in that group of 
four products put out by the same manufacturer. 


Mrs. Lister: Yes. 


Senator Cook: You would not retain only one package, 
would you? You would have a choice? 


Mrs. Lister: You would have to have a choice. People 
use different quantities. 


Senator Connolly (Ottawa West): Would you agree that 
from time to time the requirements of the market vary, 
and therefore the manufacturers feel that they should 
meet the demands of the public with respect to various 
sizes of containers for various quantities of their product 
that are merchandized? 


Mrs. Lister: I maintain that if the consumer is confused 
then her demand cannot be registered, because in the 
confusion the demand is lost. She might think this is the 
best buy, being the largest, whereas if she could make 
the choice of the best buy she would probably buy this 
one, therefore letting the manufacturer know that this 
was the one which was in the largest demand. 


Senator Connolly (Ottawa West): You say that you 
want perhaps two of those four put on the market. Some 
of the people who have been here have told us that there 
should be a change to suit the convenience of people and 
they agree that these two which you want from that 
group will be manufactured, but perhaps a year from 
now people will want a different size from the two that 
are put out. Would you agree that that kind of change 
should be made? 


Mrs. Jones: We are not at all demanding that there 
not be response from industry to changing consumer 
demand. We are asking that industry be responsive to 
the consumer demand. 


Senator Connolly (Ottawa West): You want to elimi- 
nate the confusion. 


Mrs. Jones: I think one reason we particularly welcome 
the introduction of section 12 is that there would be 
research into the matter of containers. 


Senator Connolly (Ottawa West): Do you say there is 
no response from the manufacturer now to the demands 
of your group? 


Mrs. Jones: Specific industries give some response, but 
I think Mrs. Lister’s point is that it is very difficult for 
the consumer to register her demands. When she is in 
this confused state, she does not know how to register an 
intelligent decision which demands her doing a certain 
amount of arithmetic, and concluding that she wants a 
certain size because it is reasonably appropriate for the 
size of her family and it is the best buy. 


The Chairman: Mrs. Jones, if this bill becomes law in 
the form in which it is, all the information you would get 
would be as provided at the top of page 3: Quantity 


May 5, 1971 


numerically or by weight. As to the additional contents 
of the label, you would get that by section 10, which you 
have approved here this morning. At the top of page 6 
you have section 10(b)(Giii)—such information respecting 
the nature, quality, age, size, material content, composi- 
tion, geographic origin, performance, use or method of 
manufacture or production of the prepackaged product as 
may be prescribed. You have approved of that? 


Mrs. Jones: Yes. 


The Chairman: I take it you have approved of these 
requirements of disclosure on the basis that this would 
give full disclosure to the buying public. What additional 
factor does the undue proliferation add if you are still 
going to have more than one size? You still have to do 
the arithmetic which you are talking about? 


Mrs. Balls: If you have all products of different manu- 
facturers the same size... 


The Chairman: I see. In other words you would restrict 
the individuality of the manufacturer? 


Mrs. Balls: No, we would not restrict the individuality 
of the manufacturer. We would ask that consumers be 
given such information so that they could make a true 
comparison of the basis of price and quantity. 


The Chairman: Undue proliferation does not do that 
for you. 


Mrs. Balls: We have right now legislation controlling 
canned goods. Those are the only products on the market 
which allow a true comparison. You will still find people 
buying the more expensive and the less expensive 
because tastes vary. 


Senator Molson: Those are agricultural products you 
are speaking about. 


Mrs. Balls: Under the Agricultural Standards Act. 


Senator Connolly (Ottawa West): What I am driving at 
is this: Under certain acts you have regulations with 
respect packaging, and you tell us now that in respect of 
the regulations issued by the Department of Agriculture 
for canned goods that perhaps they are the best 
available. 


The Chairman: The most informative. 


Senator Connolly (Ottawa West): The most informative 
and the most helpful to you. 


Mrs. Balls: Yes, and the dairy products. 


Senator Carter: The manufacturers or the packagers 
when they were here and when we questioned them as to 
why they have this wide range of packaging and weights, 
said it was done on the basis of market research and 
there was a demand for different sizes to meet different 
sized families and requirements. That is the way they 
explained it and I would like to ask you two questions. 
Have you analyzed the complaints to see what size of 
families they come from, and how many different sizes 
are necessary to meet the different family conditions? 
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Mrs. Jones: Again, I would refer to our satisfaction 
with section 12, which demands such research as you 
mention. I think it would be presumptuous and ridiculous 
for us to suggest that we could predict for all the prod- 
ucts the number of sizes of containers there should be. 
This is going to be very complicated. You are not going 
to decide that it takes two sizes for every product. There 
will have to be consideration given to what the product 
is. 


Senator Carter: Do you think three sizes and three 
different we ghts would satisfy a large family, an average 
family, or a couple living together in old age. If you 
satisfied these groups do you think that would be 
sufficient? 


Mrs. Jones: I think I can only respond to that by 
saying I would have to consider the question in relation 
to the product under discussion. That is why we need 
general enabling legislation to allow for this. 


The Chairman: Well, Mrs. Jones, the different shoppers 
who go in have different purposes to serve and they have 
different sizes of pocketbooks. In many instances they 
want a product like toothpaste, but what they buy is in 
relation to the money in their pocketbook and the other 
things they have to buy. They may find based on experi- 
ence, that is they buy the regular size and they are very 
careful in its use, they will get longer mileage out of it 
than if they were to buy the larger size and perhaps the 
children are rather careless in the use of it. 


There is another aspect too, and here I am not testify- 
ing for myself, but for travelling you want a small-size 
article, especially when you are travelling by air. There- 
fore, the tendency would be to buy the larger size for 
home use and a smaller size for travelling. These are 
factors to be considered when you are trying to 
restrict. Now you have approved section 11, and all that 
section says is that the Minister may make regulations on 
standardization of packaging, and that he has to be satis- 
fied that there is undue proliferation as to the weight, 
measure or numerical count of the prepackaged 
product, and that that is likely to confuse the consumer. 
It does not say anything about price. All it says is that 
the consumer is likely to be confused and misled by the 
net weight, by the measure or by the numerical count. 
All you have been telling us here this morning is about 
arriving at value, so it would appear that this does not 
help you at all. 


Mrs. Balls: Yes, it does. If the quantity is the same, you 
can compare on the basis of price. The two are complete- 
ly interrelated and you cannot separate them. 


The Chairman: Then you are getting back to the ques- 
tion I asked Mrs. Lister in the beginning, and I under- 
stood you had modified your position. I asked, “Do you 
want a standard size, for instance the 16-ounce one?” 


Mrs. Balls: We want standard sizes. 


The Chairman: That would make then for simpler 
arithmetic, would it not? But the moment you add any- 
thing else, you say it becomes complicated. 
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Mrs. Balls: Not necessarily. It depends on the product. 
You can have three sizes in a product as long as each 
brand is the same in quantity within each size range. 


The Chairman: Then you are restricting the scope and 
the individuality of the individual manufacturer? 


Mrs. Balls: The canned goods people do a great deal 
with their products even though they have standard 
sizes. 


The Chairman: That is right, but now you have to tell 
us why that should be extended to every pre-packaged 
product. 


Mrs. Balls: Because the consumer is confused and is 
telling us that that is what he wants. I am sure the 
consumer is writing to the department as well as to us, 
and I am sure he is writing to the companies. If the 
companies’ names and addresses were on the products, 
they would get many more complaints than they do now. 


The Chairman: Well, you can assume that they will be 
receiving them, because this bill will require that they 
have their names and addresses on their products. 


Mrs. Balis: We are getting reaction from consumers 
that they do not like this kind of package proliferation. 


Mrs. Jones: If I might add to what Mrs. Balls is saying, 
we have been having this reaction from consumers for 
ten years. In 1969 we really reviewed our resolutions 
over the previous ten years in relation to packaging and 
labelling, and there were over 50 individual resolutions 
representing a great number of individual complaints. 
We saw the need in 1969 for some comprehensive legisla- 
tion in relation to packaging and labelling, and we see 
Bill C-180 as that kind of legislation, and that is why we 
are so firm in our support of it. It is answering the needs 
that we had identified over ten years from consumers 
across the country. Even in 1970 we still had four nation- 
al resolutions on packaging and labelling out of the five 
that we had in relation to food products. I think this is 
some measure of the consumer concern, and the fact 
remains that we have not had the opportunity of 
expressing this concern individually to the manufacturer 
because we have not known how to locate him, and also 


because consumers are just learning how to make their 
voices heard. 


Senator Connolly (Ottawa West): In the case of the 
toothpaste of which you have samples here, there is no 
question about quality because presumably the quality is 
the same in each package. What you are complaining 
about, I take it, is that the consumer or purchaser cannot 
determine the unit price because of the difficulty in 
working it out, and that difficulty arises out of the fact 
that one package contains 82 ounces, the next size has 
5 ounces, the next one has 14 ounces, and the smallest 
one % ounce. So the arithmetic to do that is too difficult 


for the ordinary consumer or purchaser unless she 
takes a lot of time to do it. 


Mrs. Jones: I think the study made in the States a few 
years ago has already been brought to your attention. 


That was a study where college-graduate women 
attempted to make the “best buy” choice in a number of 
items and only a minority made even a good showing. 
We really feel we have something more valuable to do 
with our time than standing in front of a toothpaste 
counter figuring this out. You can see that this is a task 
if you are looking at only one brand, but we can see the 
difficulty that arises when you are looking at a number 
of different brands. As Mrs. Lister pointed out, units are 
not even in eighths, they are sometimes in fifths and 
even in sevenths. To us they seem designed to confuse. 


Mrs. Balls: And they will be in grams as well as in 
ounces. 


Senator Connolly (Ottawa West): 
made your point very clearly. 


I think you have 


Senator Molson: Could I ask Mrs. Jones if she feels 
satisfied that if the discretion in these matters passes 
from the manufacturer and the marketer to the Minister 
and his department, that the consumer is going to be 
more satisfied and have less cause for complaint? It is a 
very wide responsibility. 


Mrs. Jones: I would question that we say that all 
responsibility passes to the Minister. I think we see con- 
sultation and much responsibility being left. It is within a 
different framework. 


The Chairman: 
Minister. 


No, there is complete discretion in the 


Senator Molson: There is complete discretion. This was 
raised before. 


Mrs. Jones: Well, I think we have sufficient confidence 
that we are not transferring that kind of authority and 
responsibility through this legislation. 


The Chairman: I notice that the bill, on page 7, pro- 
vides for consultation in relation to research and studies 
to which you have referred a number of times. It says: 


The Minister may, in carrying out any research or 
studies pursuant to subsection (1), consult with or 
seek the advice of any department or agency of any 
government, any dealers or any organization of 
dealers or any organization in Canada of consumers. 


Your manufacturer is not a numeration, Senator Molson. 
The word “dealer” includes manufacturer. 


Mrs. Jones: Section 11 also says that if there is undue 
proliferation the Governor in Council ‘may’ make regu- 
lations. It does not say that he “shall.” 


The Chairman: It refers to any recommendation of the 
minister. 


Senator Flynn: If we transfer responsibility to officials, 
then they use their power. 


Mrs. Jones: It says that he shall consult with manufac- 
turers and consumers. 


Senator Flynn: Once you transfer responsibility to offi- 
cials of a department, or to technocrats, you are He 
afraid to go even further. 
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Mrs. Jones: We take seriously the allowance for con- 
sultation with consumers, and we see it as our responsi- 
bility to be consulted. 


Senator Flynn: And the department will do the same. 


Senator White: Are you saying that, as far as the 
consumer is concerned, it could not be any worse than it 
is now? 


Mrs. Jones: You are so right. 


Senator Connolly (Ottawa West): I take it that Canadi- 
ans would want to have access to imported products. The 
foreign manufacturer might make up his product in dif- 
ferent quantities from the one that is prescribed here. 
Would you want the foreign manufacturer to be tied 
down by the regulations? 


The Chairman: They are, under the bill. 
Mrs. Balls: Yes, we would. 


Senator Connolly (Ottawa West): In other words, you 
would force foreign manufacturers to conform to the 
requirements? 


Mrs. Balls: There is a great deal of work being done by 
the International Standards Organization in this respect 
to try to standardize this kind of thing throughout the 
world. 


Senator Connolly (Ottawa West): At our first meeting 
we had as witnesses representatives of the Grocery Prod- 
ucts Association. I refer specifically to section 7(2) (b), on 
page 4, which reads: 

Any expression, word, figure, depiction or symbol 
that implies or may reasonably be regarded as 
implying that a prepackaged product contains any 
matter not contained in it 


They produced for us various examples of Jell-o prod- 
ucts. One example represented strawberry, another 
cherry and another pineapple. They said they had sym- 
bols so that people could understand what they were 
buying. If they saw that it was lemon they would know 
that it was lemon-flavoured Jell-o. If they saw a cluster 
of grapes then they would know that it was grape fla- 
voured. They said there was actually no lemon in the 
product, that it was only a flavouring, that there was no 
grape in the product, but that it was only a flavouring. 
They went on to say that some people do not see as 
readily as others, that they could not read without their 
glasses, or they did not have sufficient time. Would you 
say that the reasonably sophisticated buyer would be 
confused by the fact that on the Jell-o package there was 
a picture of a lemon but there was no lemon in the 
product but only lemon flavouring? Would you say that 
is confusing? 


Mrs. Jones: We are concerned about these representa- 
tions, particularly in relation to fruit. We are particularly 
concerned that the word “flavour” is often in much 
smaller print than the symbol of the apple, orange or 
pineapple. The label is likely to be dominated by the 
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name of the fruit and the picture, and the word “flavour” 
is often in a colour that does not stand out. This is a 
matter of concern even to the reasonably sophisticated 
shopper. We feel that we are responsible for the unso- 
phisticated shopper. The individual should be adequately 
informed and not misled. 


The Chairman: There might be an exception. If you 
saw a luscious-looking cherry symbol and you saw the 
word “flavouring” in small print, that might be an excep- 
tion. Let us assume that equal status is given to the 
cherry and to the word “flavour,” then there would not 
be any deception. 


Senator Connolly (Ottawa West): This clause prohibits 
this being done. If there is no cherry in the product you 
cannot use the symbol of the cherry in the Jell-o because 
it is only a Jell-o flavour. It is a chemical product to give 
it that taste. 


Mrs, Jones: We are aware that this is the situation, 
that they may not use the natural fruit. 


Mrs. Balls: The provision in the bill does not prohibit 
that particular thing. It is not written into the bill. 


Senator Connolly (Ottawa West): It is written in the 
bill. It refers to any expression or symbol that may be 
regarded as implying that a prepackaged product con- 
tains any matter not contained in it. The matter that is 
not contained in it is anything from that cherry. That 
would be eliminated from that label under this clause. 


The Chairman: I understand from Mrs. Jones that that 
is the position of her association. Mrs. Jones, is there 
anything else that you wish to bring forward? 


Mrs. Jones: No. I can respond to any further questions. 
The Chairman: Are there any further questions? 


Senator Carter: Is it your complaint that it is too 
difficult to determine price because of the quantity in the 
various packages? Is this basically your concern, apart 
altogether from the misleading material that might be 
contained on the package? Basically, what you are 
concerned about is the comparison with prices. 


Mrs. Jones: And we see standard prices as facilitating 
that comparison. 


Senator Connolly (Ottawa West): You agree that in the 
market place it is impossible to specify a unit price? 


Mrs. Jones: No, we do not see this as being impossible. 
We have accepted that there is provision for further 
study and research on unit pricing. 

We are studying it ourselves and are looking at the 
American experience in experiments in unit pricing. 
We are very interested in the experiment of the Ottawa 
wholesale grocers here in experimenting with unit pric- 
ing, and we had anticipated this voluntary introduction 
of unit pricing by the large supermarkets because it is 
obvious from the American experience that they can do 
it economically, and they are seeing the value of it. We 
are looking at the problems that unit pricing might pre- 
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sent to the small storeowner and,manager, and this is 
why we are not pressing that that be included in the 
provisions at this point. We can see the possibility of 
rather rapid voluntary introduction by the distributors 
who can readily introduce this kind of pricing into their 
operation as it stands now, and that would mean no extra 
cost to the consumer. This is why we are supporting the 
gradual introduction. 


The Chairman: Well, there is nothing in this bill that 
suggests any requirement that you state the price. 


Mrs. Jones: No. 
Senator Connolly (Ottawa West): No, there is not. 


The Chairman: So we are not looking at that question. 
That question might present some problems as against 
the provinces who have control of property and civil 
rights. That is an additional question that might have to 
be resolved. That may be why you do not have any 
mention of a price. 


Mrs. Jones: And we have not been critical that it is not 
mentioned. 


The Chairman: I understood from Mrs. Lister that you 
were not asking for that. 


Senator Carter: On the point that this might come 
under provincial jurisdiction, Mr. Chairman, if we forget 
about prices and use the word “value,” would that bring 
it under the federal jurisdiction? 


The Chairman: That would bring a multitude of prob- 
lems. There would be tremendous problems, because who 
would assess value? 


Senator Carter: Value would be determined in terms of 
the quantity you get for the same price. There are differ- 
ent qualities for the same price. Or if there were two 
different brands of the same size, then you could compare 
the difference in quality with the difference in prices. I 
would define “value” in the bill as what you get for your 
money. 


The Chairman: You mean the market price. 


Mrs. Balls: I may feel that I get more for my money 
with one product than someone else feels she gets for her 
money with another product. It would depend on my own 
values. 


The Chairman: That is right. 


Senator Carter: I mean the per-unit price. I am speak- 
ing in terms of weight and volume per unit price. 


The Chairman: But Mrs. Balls has been suggesting that 
she may buy a different brand of toothpaste, for example, 
and might even pay a little more for the particular brand 
as against another brand because she feels that it has 
something in it that gives her more value out of it. 


Mrs. Jones: But she wants to know that she is paying 
more. It is that value that she places on it. 
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The Chairman: She wants the dealer or the manufac- 
turer to’: do the arithmetic for her. 


Senator Carter: Except where this bill will enable what 
is being done under the Fruit, Vegetables and Honey Act, 
or whatever act it was they referred to, to be applied to 
other products, I do not see that this bill helps them very 
much. 


Mrs. Balls: The Canada Agricultural Products Stand- 
ards Act does a great deal for consumers. 


The Chairman: Do you realize, Mrs. Balls, that when 
this bill becomes law the labelling and packaging 
requirements in this bill will override that other bill? 


Mrs. Balls: Yes, and we are very happy that it will 
happen. 


The Chairman: But this bill would not appear to give 
as much in the way of labelling and packaging as these 
other bills, and on your own statement it does not. 


Mrs. Balls: No, I did not say that. 


The Chairman: I understood you to say that on canned 
goods you got information that we are discussing that 
you now want in this bill, and you do not get it in this 
bill. 


Mrs. Balls: The information we want is in this bill. We 
were saying that the Canada Agricultural Products 
Standards Act is one of the acts which give us the 
information we want. 


Mrs. Jones: For those products only. 


Mrs. Balls: This will will override it, as you say, and 
we are happy that that is so, because it is better to have 
one act than to have many acts. 


The Chairman: You are happy with clause 11 and the 
undue proliferation? 


Mrs. Balls: Yes. 
The Chairman: As being the great magical wand? 
Mrs. Balls: No, we did not say that. 


The Chairman: Making everything clear and doing all 
the arithmetic for you. 


Mrs. Balls: We did not say that. 


Mrs. Jones: It is only one of the provisions that we 
support, and we want to have the extension of the pro- 
tection and information of the existing legislation 
expanded to the other products. With this umbrella legis- 
lation we do not see where there is any reduction of any 
existing information or protection we have. 


The Chairman: How do you know? Have you read the 
other acts? Have you read the statutes that have been in 
force, some of them for ten or fifteen years? Have you 
seen how extensive are the labelling and packaging 
provisions in them? 


Mrs. Jones: In the preparation of this matter much 
study was given to them, yes. 
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The Chairman: I have read them, and my own feeling 
in the matter is that the packaging and labelling provi- 
sions in these other acts are very thorough. The provi- 
sions in the present law are more thorough than as 
contemplated in this bill unless the minister says that 
there is undue proliferation in sizes. That might bring 
the two closer in line. I am not saying it necessarily 
brings them together. You have no comment on that? 


Mrs. Jones: I do not see any indication that there is 
going to be any retrograde step taken in passing this bill. 
I would anticipate that this bill would incorporate the 
good existing regulations. 


The Chairman: I take it that you assume that the 
minister will exercise his discretion under clause 11, of 
necessity, and in all these different illustrations you have 
given he will declare undue proliferation in sizes. 


Mrs. Jones: I would anticipate that he would also con- 
sult with the other Government departments, as indicat- 
ed he may do. I think if we are going to be interpreting 
the word “may” in certain sections in one way, we 
should interpret that word “may” the same way in all 
sections. 


The Chairman: However we interpret the word “may”, 
ultimately, if there is any conflict, the courts will inter- 
pret it. 


Mrs. Jones: The courts will, yes. 


The Chairman: Are there any other questions? Is there 
anything more that you wish to say, Mrs. Jones? 


Mrs. Jones: We should make one point. We are con- 
cerned that there be as few exemptions as possible, and 
we do hope that the regulations and the provisions will 
continue to indicate that significant penalties should be 
considered so that we really do have effective implemen- 
tation of these provisions. 

We are of this enabling legislation helping consumers 
to have a more equal position in the marketplace. We 
realize the importance of the regulations continuing to 
protect our interests. 


The Chairman: The only exception from the applica- 
tion of this bill is contained in subparagraph (2) of clause 
3, and that is that this bill, when it becomes law, does 
not apply to any product that is a device or drug within 
the meaning of the Food and Drugs Act. That is picking 
out just certain aspects of the Food and Drugs Act. For 
instance, cosmestics, which are under the Food and Drugs 
Act, would be subject to this bill. 


Mrs. Jones: We hope so. That is a very sensitive area. 


The Chairman: It is also a very important area, I 
would say. 


Mrs. Jones: It is a very costly one. 
The Chairman: Are there any other questions? 
Mrs. Jones: No. 


The Chairman: Thank you very much, Mrs. Jones. 
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Mrs. Jones: Thank you. We appreciate having had this 
opportunity to be here. 


The Chairman: Honourable senators, now we have 
here representatives from the Department of Consumer 
and Corporate Affairs. We have no other delegation to be 
heard in respect to this bill. Mr. Seaborn, Assistant 
Deputy Minister, Consumer Affairs Bureau, is here. We 
also have Mr. Lewis, who is the Chief, Commodity 
Labelling Dvisision, Standards Branch, from the Depart- 
ment of Consumer and Corporate Affairs; and then from 
the Department of Justice, Miss Lozinsik, Departmental 
Services Section. 


At this stage I suggest that we start with Mr. Seaborn, 
with regard to the clauses and particular attacks which 
have been made on certain clauses, and invite his 
comments. 


I have this additional comment to make, that regarding 
some of the points we might want to hear the minister 
when he is available next week. We would want to hear 
him particularly if our state of mind were such that we 
wanted to make some changes in the application of cer- 
tain sections. I would think we would want to hear the 
minister before we went ahead and made the decisions. 
This is just a personal viewpoint which I am expressing. 


Senator Flynn: Unless he would let us know that he 
would be in agreement with any proposed amendment. 
You do not suspect he would say “No”? 


The Chairman: I was assuming that he would like to 
see this child given status, as it is given to us. 

I should like to deal with some of the points which 
have been raised in the order in which they appear. In 
clause 3 we have had something which almost amounts to 
standards practice; that, is we will not permit proposals 
in a bill that would permit the amendment of the legisla- 
tion by regulation. We feel that clause 3(1) does that. 
Have you any comments to make? 


Mr. J. B. Seaborn, Assistant Deputy Minister, Consum- 
er Affairs Bureau, Department of Consumer and Corpo- 
rate Affairs: Your feeling, as I have understood it from 
reading the previous testimony, is that this act, if passed, 
should supersede the provisions of other acts. 


The Chairman: Yes. 


Senator Connolly (Ottawa West): I think what we are 
concerned about is not the supersession of other acts, 
but the supersession of other acts by regulation made 
under this act. Am I right about that? 


The Chairman: That is right. 


Mr. Seaborn: I do not think this is the case. The section 
says that the provisions of the act are applicable to any 
product notwithstanding any Act of the Parliament of 
Canada. That states generally this most recent act, which 
is one of broad application in packaging and labelling: 
and which takes precedence over preceding acts. That, of 
course, is of the essence of Bill C-180, and one of its 
principal. functions is to act as an umbrella for lawful 
uniform packaging and labelling and to bring uniformity 
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into an area where there is at the present time a wide 
variety of detailed labelling requirements set down for 
individually categorized products under the authority of 
a series of other acts, many of which have been referred 
to here. 


- It will certainly mean that the regulations passed 
under this act, in so far as it has prescribed certain 
details as to how something should be packaged and 
labelled, will take precedence over comparable details in 
the regulations passed under the authority of other acts. I 
am not aware, however, of other acts which deal with 
packaging and labelling, amongst other things, which 
prescribe the sort of detail which we will be prescribing 
here in the act itself. I think, only if there were that sort 
of detail prescribed in the act itself, would your fears be 
justified. 


: ‘The Chairman: We can all read, Mr. Seaborn. Clause 3 
(1) says: 


..the provisions of this Act that by the terms of 
this Act or the regulations are applicable to any 
product apply notwithstanding any other Act of the 
Parliament of Canada. 


_ We have about 18 different statutes of Canada. For 
instance, I have here the Fertilizers Act. In the Fertilizers 
Act, which is administered by the Department of 
Agriculture and which was assented to in 1957, you have 
extensive provisions in relation to standardization of 
products—the fertilizers, the guaranteed analysis, in- 
formation that must be available and also labeling. 


- The labelling, notwithstanding what you have said, Mr. 
Seaborn, is, as I read it in Section 16 of the Fertilizers 
Act, much more inclusive than what we have in this bill. 
Therefore, it must be intended that we are going to get 
many of the provisions under this act in the regulations. 
We have them in the bill and in the Fertilizers Act. Our 
objection is that you give authority by regulations, under 
this act, to override the provisions of existing legislation. 

Senator Connolly (Ottawa West): Existing statutes. 

The Chairman: What we are saying is that if you are 
going to do that, you should do it ky legislation and in 
that way Parliament would control it. In regulations Par- 
liament does not control it at all. 


Mr. Seaborn: Provisions under this act take precedence 
only to the extent that the present act and its regulations 
are applicable to a product. That is to say, as the clauses 
of the bill indicate, there are certain provisions relating 
to net quantity, to depictions and to the name and 
address of manufacturers. On those matters the bill gives 
authority to set ‘forth regulations. Therefore, it is only in 
respect of those kinds of regulations, which of course 
cover a much more limited range than the labelling 
regulations under the authority of the Fertilizers Act, 
and the present one would take precedence. In fact, there 
is ‘a very good correspondence between the two. The 
Fertilizers Act says that labelling shall include the name 
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and address of the manufacturer of the fertilizer. It says 
further on that it will contain the name. We are consid- 
ering that that also be included as well as the weight. 

The present bill, C-180, does not have anything to say 
about the registration number of fertilizers, the guaran- 
teed analysis, or the directions for use of a fertilizer 
pesticide. These are all matters which are of limited but 
great importance in the field of fertilizers. There is no 
question, I would say, of Bill C-180 touching or in any 
way interfering with those labelling provisions of the 
Fertilizers Act. 


The Chairman: Then, I would tell you exactly where 
that gets you. It gets you at the best position you can 
take. In other words, you are going to create a split 
jurisdiction. The provisions in the Fertilizers Act, for 
instance, which we have been talkng about, are still 
going to remain in force and will have to be met. To the 
extent that those provisions in the Fertilizers Act may 
equal or may be similar to provisions in Bill C-180, then 
Bill C-180 will override in that regard. 

Now, let us apply that for a moment. In the Fertilizers 
Act, you are supposed to indicate the name of the fertil- 
izer. Well, under Bill C-180 you are required to make 
that disclosure also. Now you are required under Bill 
C-180 to give the weight, while under the Fertilizers Act 
you are also required to give the weight. Therefore, you 
have Bill C-180 laying down certain disclosure principles, 
while section 16 of the Fertilizers Act requires not only 
those disclosures but also additional and very protective 
disclosures to be made. So at best you have a split 
jurisdiction. But if, as Mr. Seaborn says, it is not intend- 
ed to override, we would point out that under section 3 
of this bill it is possible by regulations to override the 
existing law contained in the Fertilizers Act, for instance, 
and other acts. So this is the point we would like to have 
your heip on. 


Senator Cook: What is the state of the law in Canada 
going to be if you have to go to one statute, and then go 
to tne regulations under another statute to see if that 
statute is still in effect or if it is overridden? You cannot 
have law like that. 


Mr. Seaborn: Well, I can see that this could lead to 
exactly the kind of confusion that you are rightly wor- 
ried about, where there might be one regulation under 
the Fertilizers Act which says that weight must be 
deciared in one particular way, and then you have a 
regulation under Bill C-180 saying that it must be 
declared in another way. That is the sort of conflict that 
it would be extremely difficult for any manufacturer to 
meet with. But the point I would like to make is that it is 
essential—and we have recognized this as officials within 
the department and the government has recognized it, 
the Minister having done so publicly—that there be very 
close consultation between government departments, all 
of whom are in one way or another involved for their 
specialized products in matters of labelling. The inten- 
tion, which has again been stated publicly, is as follows: 
in drawing up any regulations under this act, we will be 
in close consultation with other government departments 
who can potentially be affected, such as the Department 
of Agriculture which administers. this act. 
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The Chairman: Well, if you will stop right there, that 
is the heart of the question, and everything you are 
saying emphasizes the point we are making. Here you 
have the Department of Agriculture which is charged 
with the administration of the act I have taken as an 
example, the Fertilizers Act. They are knowledgeable in 
that field, and the labelling requirements are much more 
extensive in the public interest than the disclosures you 
require under this bill. What you say in those circum- 
stances is that the people who are administering Bill 
C-180 are going to go to those branches of the Depart- 
ment of Agriculture to be educated and so as to make 
their regulations more knowledgeable. Why duplicate 
that kind of work? You have that knowledge now in the 
Department of Agriculture based on experience that goes 
back perhaps 15 or 20 years. 


Mr. Seaborn: Indeed, we have it insofar as a wide 
range of products is concerned in which the Department 
of Agriculture has great competence and great knowl- 
edge, but there are many other areas which are quite 
unregulated insofar as labelling and packaging is 
concerned. 


The Chairman: Let us take one, for example. 


Mr. Seaborn: The field of cosmetics is subject to limit- 
ed regulation, some under the Food and Drugs Act, of 
course. There are fields such as dried packaged cereals 
which, to my knowledge, are not regulated under these. 


The Chairman: Let us take cosmetics, then. I do not 
think you should have mentioned cosmetics, and I shall 
tell you why. The field of cosmetics is made specifically 
subject to Bill C-180, and the reason for this is that the 
administration is not as thorough as it should be in that 
area. So, therefore, we are not going to have the dual or 
split jurisdiction, and the authority by statute is taken 
out of those who administer the Food and Drugs Act and 
is put under this bill for packaging and labelling. This is 
being done by legislation, and that is exactly the point 
we are making. 


Senator Connolly (Ottawa West): And this is what we 
like. 


Mr. Seaborn: I do not think it is being put specifically 
under the bill. It has not been exempted from the direct 
application of this bill. Only two categories have been 
exempted precisely by legislation, and those are drugs 
and devices under the Food and Drugs Act. 


Senator Flynn: Why is there this exception? 


Mr. Seaborn: The reason for that exception is that it 
was felt that the most important consideration in the 
packaging and labelling of drugs and of medical devices 
was the health consideration. That took pre-eminence 
over the general area of economic considerations and 
potential economic fraud, which it is the purpose of this 
bill to prevent. Therefore, we accept the arguments of 
the Department of National Health and Welfare that it 
would be wise to exempt these and leave even the pack- 
aging and labelling of such goods in the hands of the 
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people who are highly skilled in the matter of protecting 
the health of Canadians. 


Senator Flynn: The frontier of health is not very pre- 
cise, and this may be true of drugs and devices. But 
when we come to food, then it becomes a major concern 
for the health of Canadians. That is why it is under the 
Food and Drugs Act. 


Mr. Seaborn: Could I also add on the question of 
jurisdiction that there is no intention that the Depart- 
ment of Consumer and Corporate Affairs would take over 
the administration of acts such as the Canada Agricultur- 
al Products Standards Act and the Fertilizers Act. The 
intention is that over a period of time the departments 
which have administered such acts would bring their 
labelling requirements insofar as they did overlap 
between this bill and their own, into consonance with 
ours, to make them consistent, to achieve over a period 
of time that uniformity as to how you declare the net 
content and how you declare the name of the 
manufacturer. 


The Chairman: I think, Mr. Seaborn, you are missing 
the point. You are saying that over a period of time the 
departments presently administering their own packaging 
and labelling would bring about uniformity as between 
their administration and that under Bll C-180. This is to 
say that the requirements under Bill C-180 are not con- 
sistent with the requirements in the existing law relating 
to other products. You talk about making them consistent 
by bringing the two statutes together. But you can do 
that by amending the Fertilizers Act, for instance. 


Mr. Seaborn: Yes—the regulations. 


The Chairman: By amending the regulations or by 
amending the act itself. You are going to develop a 
conflict in jurisdiction. You will have a split jurisdiction 
and split administration. 


Senator Casgrain: In what year was the Fertilizers Act 
passed? 


The Chairman: In 1957. 


Senator Casgrain: We are now in 1971. Things are 
progressing, and the consumer is caught between the 
conflict of jurisdiction. She is the one who suffers. 


The Chairman: These regulations have been brought 
up to date. The last revision was in 1969. 


Mr. Seaborn: It is true that it would be possible to 
propose amendments in Parliament to the variety of acts 
which do contain some laoelling provisions. But I wonder 
if this is the most effective way of achieving the result. If 
it is a question of bringing regulations under the various 
acts into line with each other, then the simplest way 
would be to have a general law dealing with the basic 
principles of packaging and labelling so that we could 
bring uniformity to the various acts. 


The Chairman: Perhaps we need a uniform disclosure 
act. 
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Mr. Seaborn: To some extent Bill C-180 is a uniform 
disclosure act. 


The Chairman: No, it is not. It does not go as far as the 
existing law in relation to other products. 


Mr. Seaborn: Yes. The existing law in relation to spe- 
cific products will continue to go well beyond the 
requirements of Bill C-180. I certainly anticipate that the 
Fertilizers Act, which deals not only with labelling but 
also with many other important matters, will continue to 
prescribe certain special inclusions on a label necessary 
to look after fertilizers. But they are not necessary to 
look after canned fruit and vegetables. Something differ- 
ent again is necessary to look after canned fish, for 
example. We believe there is a basic minimum of infor- 
mation which should be available to all consumers, and 
which we try to establish by putting forward these gen- 
eral rules for uniformity of all packaging and labelling, 
rather than having a variety which is confusing to con- 
sumers and manufacturers alike. 


The Chairman: Let us take some of the provisions. 


Senator Cook: Does that not mean that you can 
advance the very good argument of expediency in 
bypassing Parliament? If you can do it with this, cannot 
you do it with other regulations? You can amend other 
legislation by regulation. 


Mr. Seaborn: I am not sure if there is a provision in 
any other act which would be nullified by the passage of 
this bill. 


The Chairman: You have told us that the requirements 
in the Fertiflizers Act, together with the regulations, 
parallel the requirements under Bill C-180; but Bill C-180 
will govern. 


Mr. Seaborn: As fixed by regulation under the Fertiliz- 
ers Act and as fixed by Bill C-180. 


The Chairman: If there is a difference between the 
two, then the regulations under Bill C-180 will govern. 
Why split it up and try to do it by regulation? 


Senator Lang: Why not do it by amendment? 


Mr. Seaborn: I know what is going to happen. Even 
assuming that this law is passed and we are enabled to 
write regulations for submission in Council, we will not 
be able to do it all at the same time. We will start to 
write regulations covering those areas which are not now 
regulated. My minister foresees the possibility that for a 
period of time, and where the labelling requirements 
under existing acts are relatively good, we will agree to 
remove them from the application of this bill and come 
to them later in conjunction with, say, the Department of 
Agriculture. 


Senator Flynn: Would you indicate which regulations 
are not relatively good, the regulations of other depart- 
ments that you would want changed? 


The Chairman: We have had this kind of answer from 
almost every departmental representative who has 


appeared before us. Every time we have raised this ques- 
tion, they say, ‘Oh, this is what we are going to do.” We 
find that things just do not happen after a bill becomes 
law. I could recite a number of undertakings given in 
relation to certain legislation. The statement made in 
connection with one bill was, ‘‘Let this go the way it is. 
We are considering a new act and we will be able to deal 
with all these things shortly.” I have been waiting five or 
six years for that new act. I made a resolution then that 
when we are dealing with a problem we will try to deal 
with it to the full extent. If we have a principle that you 
are not going to change statutes by regulation, then that 
is what I am going to follow. 


Senator Carter: We know from experience, in this 
committee and in many other committees, that the argu- 
ment of consultation which is always put forward does 
not always take place, or it takes place and then there is 
a personnel change or personality conflicts come in. On 
our Science Policy Committee we had numerous exam- 
ples where different departments were set up to consult 
on a required basis and they consulted about once or 
twice a year. 


The Chairman: The urgency decreases after the urgen- 
cy to get the bill passed into law ceases. 


Mr. Seaborn: Might I ask Miss Lozinski to speak to 
this? I do not pretend to have the legal experience that 
she does. I appreciate that this provision is one that 
causes you a great deal of concern. 


Miss O. C. Lozinski, Departmental Services Section, 
Department of Justice: I should like to speak to it from a 
legal point of view. I should like to emphasize clause 3(1) 
as a rule of construction. When you have two acts which 
apply to the same products you must apply them both, 
except when you run into difficulty and you have actual 
conflict. Where conflict arises, you call upon rules of 
construction. There are some unwritten rules of construc- 
tion, but they are contradictory in this case. A written 
rule in the statute is required. The reason why this 
particular bill is likely to conflict to some degree with the 
special acts which have been referred to is that the 
special acts do not deal with merely the characteristics of 
the particular products that they deal with. For instance, 
if you look at the regulation under the Canada Agricul- 
tural Products Act, it deals not only with the many 
characteristics of such products but also with the charac- 
teristics that these products have in common with all 
other products, namely, quantity, the manufactur’s name, 
and so on. 


Since the special acts deal with these general aspects of 
products and this particular bill is intended to deal with 
general aspects of the prepackaged products, which are 
in a much wider class of products, some conflict may be 
anticipated. So on those general aspects this act is to take 
precedence. 


Senator Flynn: Why? Do you not think you should 
have written the rules the other way, so that this act 


does not apply to any product which is already covered 
by another act? 
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The Chairman: That is right. 


Miss Lozinski: It depends on the policy you wish to 
implement. 


Senator Flynn: It is a question of policy, yes, but, in 
fact, you are admitting that the interpretation of this 
provision of the act is the one which we suggested. 


The Chairman: The words of clause 3, subclause (1, 
Miss Lozinski, are absolutely clear. It says: 


...the provisions of this Act that by the terms of 
this Act or the regulations are applicable to any 
product... 


and “product” is defined as being any product in the bill. 
They would apply notwithstanding any other act of the 
Parliament of Canada. Therefore, in the regulations 
under this act the provisions of any other act dealing 
with disclosure are negated. 


Senator Connolly (Ottawa West): Let us ask the wit- 
ness the specific question. You have referred to the Fer- 
tilizers Act, Mr. Chairman, and you say that in the 
Fertilizers Act—and I am not familiar with it—there are 
specific provisions, not in the regulations but in the act 
itself, with respect to packaging and labelling. Is that so? 


Misss Lozinski: Not, it is not so. 

Mr. Seaborn: I would say it is. 

Senator Connolly (Ottawa West): Is that a fact? 
The Chairman: Yes. 


Senator Blois: One witness says “Yes” and the other 
says “No”. Which do we take to be correct? 


Miss Lozinski: The substantive section of the Fertiliz- 
ers Act is section 3, which says: 


no person shall sell, or import into Canada, any 
fertilizer or supplement unless the fertilizer or sup- 
plement has been registered as prescribed, conforms 
to prescribed standards and is packaged and labelled 
as prescribed, 


“Prescribed” in this act means as prescribed in the 
regulations. They are very general regulations. 


Senator Connolly (Ottawa West): Mr. Seaborn, do you 
have the specific section which illustrates what I am 
talking about? 


Mr. Seaborn: Section 16 of the regulations prescribes 
the detailing of labels, and that will contain much of the 
information that we are anticipating will be prescribed 
also. But these details are in the regulations section of 
the act; they are not in the act itself. 


Senator Connolly (Ottawa West): I had understood that 
it was the other way, that there were details in the act 
but not in the regulations, but apparently that is not so. 


Senator Flynn: From an administrative point of view, 
Mr. Seaborn, do you not think that, if you enact regula- 
tions that are found to be in conflict with regulations 
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adopted under another act, that would be a good occasion 
for consulting with and convincing the other departments 
to modify their regulations in order to make them in 
accordance with yours? Then you would be sure that 
there would be consultation and some kind of agreement. 
Otherwise I am quite sure you would not bother looking 
up all the other regulations before adopting yours. You 
would be generally sure of your policy and you would 
say, “Well, let them follow our own views.” 


Senator Cook: Surely, the least the taxpayer can 
expect is that he would not have to go to another act. 


The Chairman: 
expect. 


It certainly is the least he should 


Senator Cook: He should not have to decide that since 
this is under the Fisheries Act he had better look under 
another act to see where he stands. 


Mr. Seaborn: And that is precisely what will happen, 
senator. 


The Chairman: Where does it say that in the bill? 


Mr. Seaborn: I come here not as a lawyer, Mr. Chair- 
man. I have been asked to explain how things will work, 
and as an administrator I am saying how they will work. 


Senator Cook: You mean, how you hope they will 
work. 


The Chairman: You cannot say how they will work. 


Mr. Seaborn: I cannot guarantee how they will work, 
no. I cannot guarantee either how a law will be interpret- 
ed by a court, but I can make fair assumptions. 


The Chairman: You cannot guarantee what will be in 
the regulations either. 


Mr. Seaborn: I cannot guarantee it, no, but I can give 
the best explanation of how I see this act coming into 
operation subsequently. 


Senator Lang: Mr. Chairman, as I see it, the problem 
here has two components. First, there is the inclusion of 
the words “or the regulations” in clause 3, which inclu- 
sion, I would say, is repugnant to our whole legislative 
process. That should not stand, notwithstanding any sort 
of policy area. The second component of the problem, as I 
see it, is the overriding of other acts by the words of this 
act “notwithstanding any other Act’. That, I think, is a 
question of policy. 


The Chairman: But that moves us into the next item 
we have to consider, namely, subclause (2) of this same 
clause. In other words, we have to determine whether the 
exclusions under clause 3 should be greater than they 
are, and we have to determine whether all the existing 
law which operates in this field in relation to products 
should be excluded from the operation of this bill. They 
have only excluded certain features of the Food and 
Drugs Act. The representation made to us by delegates 
who appeared here was that the exclusions should be 
much broader. The grocery people attached to their brief 
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to us a list of about 18 different statutes that operate in 
this field now. I have picked out several of them here, 
such as the Forestry Act, Fertilizers Act and the Feeds 
Act. 


Senator Cook: And there is the Fisheries Act. 


The Chairman: Yes. There is the Fisheries Act, and I 
should tell you that the Fisheries Council of Canada 
appeared before the Commons committee asking that a 
provision be put in this bill to the effect that this act 
would not apply to any product that is a fish or marine 
plant product within the meaning of the Fish Inspection 
Act. The committee did not recognize their request. 


Senator Lang: These are matters of policy, I think you 
will agree, Mr. Chairman, whereas the first point I men- 
tioned is the repugnancy of the amendment by regulation 
of other acts. 


The Chairman: Whether we add further exclusions 
may basically be a question of policy, but there is also 
the further question in it because we are creating law. 
Do we think it is proper in the circumstances to have 
split jurisdictions in administration, when you have an 
administration which obviously seems to be working very 
well in this field in relation to a great many products? 


. Senator Cook: It is not proper, certainly when it can be 
avoided. If it cannot be avoided, well... 


Senator Flynn: We should certainly not have conflicts 
between two departments, in any event. 


The Chairman: This is one of the things we try to 
avoid. We try to make the law clear, and when you have 
split jurisdictions you are really inviting a conflict. 


Senator Connolly (Ottawa West): Mr. Seaborn, suppose 
the words ‘or the regulations” were removed from sub- 
clause (1) of clause 3, would not do all of these 
things that you suggest you will do anyway? 


Mr. Seaborn: I would refer to my legal adviser on that. 
The bill has come from the Department of Justice. I 
should not like to say lightly that you can do this or that, 
because I may not be fully aware of the significance of 
certain changes. 


Miss Lozinski: It would raise serious problems, because 
you will see that in subclause (1) we are talking about 
the provisions of the act that are made applicable by the 
act and by the regulations. Now, the provisions that are 
made applicable to all products by the act are the quanti- 
ty marking in clause 4(1) and the location of the marking 
in clause 4(2). The requirement—I think it is in clause 8 
or 9—about the province having made representations, 
and clause 10(a) and 10(b) G) and Gi) and (iii) will be 
made applicable to any class of prepackaged products 
approved by regulations, because that subparagraph ends 
with the words “as may be prescribed.” 


The Chairman: Let us follow that through and take a 
fertilizer which is packaged. You then have general regu- 
lations as to disclosure that must be on the package. Are 
you proposing that by regulation you could exempt the 
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prepackaged fertilizer product from the application of 
regulations in Bill C-180? 


Miss Lozinski: I am saying that some provisions in this 
act are made applicable by the act. Others, such as clause 
10(b) Gili), are made applicable only by regulation but, it 
will be made applicable to a class of prepackaged prod- 
ucts only by regulation. If no regulation is planned on the 
subject matter under clause 10(b) Gii), then there will be 
no requirement. 


The Chairman: Where in the bill does it give us an 
assurance there will be no regulation to deal, for 
instance, with prepackaged fertilizer products? There is 
nothing in the bill. 


Mr. Seaborn: There is none, sir, because there has not 
been any specific exemption for fertilizers in the act. As 
one of the other senators pointed out, this is a policy 
matter. One of the policy objectives is to have a general 
act, a uniform act in order to bring greater coherence 
and greater uniformity to the packaging and labelling of 
all consumer items and of all prepackaged goods. 


Senator Flynn: Cannot you resolve it the way I have 
suggested, that if this act or the regulations adopted 
under it come into conflict with any other act or regula- 
tions, the other regulations should stand and that it 
would be up to you or the department to convince the 
other department to modify the regulations? 


Mr. Seaborn: This is exactly the understanding which 
has been worked out interdepartmentally and agreed to 
at the cabinet level. 


The Chairman: We know nothing about it. 


Mr. Seaborn: I cannot answer the question, sir, from 
this side without telling you about what has been agreed 
to. The senator has suggested that this is something to be 
worked out between departments. I have told you what 
we propose to do. However, I cannot guarantee it. What I 
understand you to say is that it ought not to be a 
uniform packaging and labelling act but that, in fact, 
exceptions should be made from the application of this 
act and all those acts which at the present, in some form 
or another, govern the labelling of products. 


Senator Flynn: We assume that they have more exp¢cri- 
ence than your department in this particular field. If you 
come up with a brand new idea, which is very convinc- 
ing, you will not have any difficulty in having the other 
department modify its regulations. 


Mr. Seaborn: These other departments will continue to 
administer their acts and their regulations, some of 
which will be brought into line with the general regula- 
tions under this one. 


Senator Flynn: If you want it to proceed in this way 
you do not need section 3. It is the other way round 
which should be drafted. 


Mr. Seaborn: It would remove a basic purpose of this 
bill. I would have to defer to my minister. 
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The Chairman: I think we have chased this argument 
around the stump so many times that we are almost 
getting to the stage of shaking hands with ourselves. 


Senator Connolly (Ottawa West): It seems to me that 
regulations made under Bill C-180 can override the provi- 
sions of a statute that has been passed by Parliament. 
May I ask the young lady from the Department of Justice 
if that is a fair statement to make? 


Miss Lozinski: On the factual situation of the facts in 
existence, I think not. Theoretically, yes, but if we look 
at the acts, I think not. All the special acts are rendered 
very much like the section I read out of the Fertilizers 
Act. The regulations under C-180 will be dealing with 
specific aspects, and so as not to come into conflict with a 
provision the other provisions must be as specific. 


Senator Flynn: I think you are forgetting paragraph (1) 
when you say regulations are not going to be very 
specific. 


Clause 18 (1) (1) says: 


generally for carrying out the purposes and provi- 
sions of this Act. 


That has nothing specific about it. 


The Chairman: In addition to that, Miss Lozinski made 
two distinctions. She was talking to the distinctions, as I 
see it, and not to the question that was posed. The bill 
does provide for exemption of the application of exist- 
ing statutes. It is not theory, but a matter of what the bill 
says. In fact, it has, gathered into that word, actually the 
same thing which Mr. Seaborn has been saying, “Oh, we 
would not do that.” 


Mr. Seaborn: I think Miss Lozinski has an additional 
point to make. 


Senator Cook: As bad as it may be in this bill, once we 
accept the principle it could be ten times worse in another 
bill. It is the principle we are talking about and not the 
application of the particular bill. 


The Chairman: We have changed other bills which 
have come before us. Where they have pleaded extenuat- 
ing circumstances we have said, “We will give you two 
years and whatever the status of the law is, which you 
have established at that time, that is the meaning to be 
ascribed to these words, and you have no alternative but 
to change it by legislation.” 


Senator Connolly (Ottawa West): I thought Miss Lozin- 
ski was doing fairly well, and then she was interrupted. 
I come back again to subclause (1) of clause 3 in Bill 
C-180. It seems to me that regulations made under Bill 
C-180 will apply notwithstanding any other act of the 
Parliament of Canada, which to me means that the regu- 
lations can supersede provisions of legislation. I would 
like to hear your opinion of that. 


Miss Lozinski: When I stated theoretically that was 
possible, what I meant was that if there had been an act 
which had enough specific provisions, with spelled out 
requirements and sufficient particularity, a regulation 
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under this act would come into conflict, yes; but the 
draftsman stated that he examined the statutes and could 
not find any such specific provision. I personally do not 
recall seeing such a specific provision in the special 
statutes which have been mentioned, such as _ the 
Fertilizers Act, the Feeds Act, the Food and Drugs Act, 
et cetera. 


Senator Connolly (Ottawa West): What we have to 
look at is what is in the statute, of course. Suppose we 
took out the words ‘‘or the regulations” and made this act 
supersede any other legislation that deals with any sub- 
ject matter covered by Bill C-180, would you not have 
enough authority to do that, and to get the power that 
you want here without risking the possibility of regula- 
tions made pursuant to C-180 superseding the provisions 
of another statute? 


Miss Lozinski: I touched on this before, but perhaps I 
did not explain myself very well. In this particular act, 
and this may be unusual, some of the provisions are 
applicable under the terms of the act itself, and I 
referred to those sections. But there is one section in 
particular which may be made applicable only by regula- 
ton. Since you have this feature that part of the act is 
applicable only by the operation of the act itself, if you 
strike out the words “or the regulations’, you would have 
the practical effect of making part of the act subservient 
to other acts. 


The Chairman: Why not? 


Miss Lozinski: We would then be in the position where 
part of the act made applicable by the terms of the act 
itself would be in a dominant position to other acts, but 
another part that could only be brought into force by 
regulation would be subservient, and this could create a 
number of problems. 


The Chairman: You are emphasizing the point we have 
been making from the beginning, that the scope of this 
bill is to override any existing act of Parliament that 
operates in the products field. 


Senator Flynn: And it overrides not only existing legis- 
lation but also future legislation. We are going rather far 
when we amend legislation in advance. 


The Chairman: On this point I should draw your atten- 
tion to the authority to make regulations which you will 
find in section 18. It is true that the Governor in Council 
does have authority to make regulations exempting, con- 
ditionally or unconditionally, any prepackaged products 
or class of prepackaged products from any or all of the 
provisions of this act or the regulations, so presumably 
the scheme of this thing is to take products out of this 
bill by regulation. But that is in the discretion of the 
Governor in Council. It is interesting to note that in 
paragraph (h) of the power to make regulations, which is 
found on page 14, the Governor in Council may make 
regulations and then you will notice the words “subject 
to any other Act of the Parliament of Canada,” as a 
qualification, ‘extending or applying any provision of 
this Act to or in respect of any product or class of 
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product specified in the regulations that is not a prepack- 
aged product...” So it says here that they can make 
regulations in the field of products other than prepack- 
aged products and they can govern them by regulations 
under this act, but only subject to the provisions of other 
existing statutes. If that sort of qualification related to 
one of the prepackaged products, it would, of course, be 
dealing with one of the questions we were raising here, 
and it might—and I am not saying it would—be an 
alternative to putting a whole list of exemptions in the 
statutes. If you limit the power of regulations in relation 
to prepackaged products and make it subject to any other 
act of the Parliament of Canada, it would mean that the 
fertilizer provisions and regulations would still occupy 
their field and that act would still be operative. 


Senator Connolly (Oitawa West): Do you agree with 
what the Chairman says? 


Miss Lozinski: I suppose you could look at it in another 
way. There is conflict because special acts deal not only 
with the special characteristics of the products to which 
they apply. For instance, the Fish Act does not deal only 
with the peculiar characteristics of fish; it also deals with 
the characteristics common to all these things, namely, 
packaging, deceptive packaging, quantity marking; and if 
there is a policy for uniformity on these general aspects 
which apply right across the board, then section 3 of this 
act sets out that policy. 


Senator Cook: I do not think anybody is quarrelling 
with the desirability of having a uniform policy, but 
what we are talking about is how you go about it. 


The Chairman: You want knowledgeable uniformity. 


I have suggested that we move on to section 11, but it 
seems to me that there is a later section which we might 
deal with first. I am referring to section 20 dealing with 
offences and punishment. Subsection (3) of secion 20 
caused serious questions when we had delegations before 
us. They raised serious questions about this, and unless 
some explanation can be put forward to counteract what 
they said, it really presents a problem as to whether it 
can stand in the form in which it now is. You will notice 
what it says. It says: 

(3) Where a corporation is guilty of an offence under 
this Act, any officer, director or agent of the corpora- 
tion who directed, authorized, assented to, acquiesced 
in, or participated in, the commission of the offence 
is a party to and guilty of the offence and is liable on 
conviction to the punishment provided for the 
offence... 


The really offending words are the ones that follow: 


... whether or not the corporation has been prosecut- 
ed or convicted. 


On the reading of that section, one of the essentials or 
one of the elements of the offence so far as the prosecu- 
tion of a director or officer is concerned is that the 
corporation has been guilty of an offence. There is only 
one way of being guilty—you have to be prosecuted and 
convicted. One answer may be put forward, and that is 
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that in the Income Tax Act you will find a wording that 
is very close to the wording here. That is section 134 of 
the Income Tax Act. But it is no argument to say that 
because Parliament approved of that, then that writes 
the law for all time. If an element of the offence is that 
the corporation is guilty of an offence, in order that a 
director may be if he has assented, then to add those 
words “whether or not the corporation has been prose- 
cuted or convicted” is meaningless. 


Senator Cook: Because you are only guilty if convicted. 
Otherwise you are only charged. 


Senator Flynn: Under the Income Tax Act the purpose 
is to recover the penalty—and that is not a jail term— 
from the director of the company. It is not so much to 
make him guilty on the same basis as the corporation but 
to enable the department to collect the fine and to collect 
the amount owing to the department by the corporation. 
It would be more sensible to say that if you are unable to 
collect the fine from the corporation, it could be collected 
from any officer, director or agent who directed or 
authorized. 


The Chairman: Under the Income Tax Act they create 
an offence in language that practically parallels this sub- 
section (3). 


Senator Connolly (Ottawa West): I think there is only 
one word in the Income Tax Act which differs from this 
subsection. 


The Chairman: Perhaps Mr. Seaborn would like to 
speak to that? 


Mr. Seaborn: I am quite ready to admit that this is one 
that has caused me some difficulty in the understanding 
of it, particularly as I am not a lawyer. My rather 
simplistic interpretation of the phrase “where a corpora- 
tion is guilty” means where a corporation has been found 
guilty and convicted. It would seem to me to be a little 
bit strange in view of the terminal phrase in the clause. 
The intent is that it should be possible to proceed against 
either the corporation or an officer of the corporation, 
depending on the circumstances applicable. 


I can do no better than quote from testimony which 
was given before the committee of the House of Com- 
mons. A special witness from the Department of Justice 
said: 

Under this act in the trial of a director, an essential 
element that has to be proved beyond reasonable 
doubt, as with every other element, is that the corpo- 
ration was guilty of the offence. Unless that element, 
as the other elements, is proved beyond a reasonable 
doubt, the director is entitled to an acquittal. 


He went on to say at a later stage: 


There need be no formal charge against the compa- 
ny; there need be no formal conviction of the compa- 
ny, no formal finding of guilt in proceedings against 
the company, but as an essential element of the 
proceedings against the director you have to prove 
beyond a reasonable doubt that the company was 
guilty of an offence. 
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Senator Carter: Prove to whom? 


Mr. Seaborn: To the court. He went on to say: 


There is a difference between saying a company was 
guilty of it and that the company was convicted of it. 
There is no need to proceed against the company and 
convict it, but you have to prove that the company 
was guilty of that offence. The finding is made in the 
course of the proceedings against the officer, and it 
does not constitute a conviction against the company 
although the finding is that the company was guilty. 


I was engaged in conversation with the witness on that 
occasion. If I remember correctly, he said that the phrase 
“is guilty” has the same meaning as when the corpora- 
tion has committed an offence. 


Senator Connolly: What you are saying, in effect, is 
that the witness on that occasion said that when an 
officer, director or agent is charged and the corporation 
has not been charged or has not been found guilty, in the 
trial of the officer, director or agent there can be evi- 
dence adduced to prove that the corporation was guilty; 
and the court on that occasion, although there is no 
charge, would have to find first of all that the corporation 
was guilty, and it can then proceed to determine whether 
or not the officer, director or agent is guilty. 


The Chairman: Where does that put us? In a trial of a 
director or an officer, one of the elements under this 
clause would be to prove that the corporation was guilty 
of the offence under the act. The corporation is not 
before the court. You would have a prejudgment on the 
guilt of the corporation before it was even charged and 
tried. This is an extraordinary use of our criminal 
procedures. 


Senator Cook: The corporation would not be heard in 
its own defence. 


Senator Connolly: I just wanted to bring that out. 


Mr. Seaborn: That is my understanding of what the 
witness said. 


Senator Connolly: The corporation has no opportunity 
of defending itself in the trial of the officer, director or 
agent. 


Mr. Seaborn: I do not know whether the corporation 
would have an opportunity. 


Senator Connolly: If the corporation were not available 
or were not represented, there would be nobody to 
defend the corporation. 


The Chairman: What would the Crown do in those 
circumstances? Would it call someone from the corpora- 
tion to admit that they had committed an offence? 


Senator Lang: The object of the exercise is to get hold 
of an officer of the company when the company is bank- 
rupt. That is the purpose of the wording. 


Mr. Seaborn: There are a number of circumstances in 
which it would be impossible to proceed against the 
company, such as bankruptcy. 
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Senator Connolly: It is an attempt to penetrate the 
corporate veil. 


The Chairman: They can cover it by making a sub- 
stantive statement. Any officer or director or agent of the 
company who joined or agreed with it to commit an 
offence could make a substantive statement, and then it 
would depend on what he did or what he attempted to 
do. This is an extraordinary statement of criminal law. 


Senator Burchill: Is it necessary for a corporation to be 
found guilty before you can proceed against a director? 


The Chairman: Not under this wording. I do not know 
how a prosecution can succeed under this wording. One 
element is that a corporation may have been guilty of an 
offence under the act and you prosecute an officer for 
that offence because he participated in it. One of the 
elements is that the corporation has been guilty. 


Senator Connolly: There must be a better way of 
drafting this clause. Probably the draftsman looked at 
section 134 of the Income Tax Act and said “This is 
probably an appropriate section and we will incorporate 
it in Bill C-180.” They did it, perhaps, without regard to 
the circumstances. 


Mr. Seaborn: I can only say that we have discussed 
this at some length with the Department of Justice 
before, during and after discussion in the house commit- 
tee. So far the Department of Justice has not been able 
to provide us with alternative wording. 


The Chairman: Perhaps we may be able to find alter- 
native wording. We have been known to do that before. 


Senator Carter: May I come back to the statement that 
Mr. Seaborn read. If I remember correctly, he said that it 
would have to be proved to the court that the corporation 
was guilty. He then went on to assume that having 
proven to the court that the corporation was guilty, it 
would not be convicted. 


The Chairman: You would have to prove that the 
corporation was guilty and you would have to prove that 
the officer participated in or assented to the commission 
of the offence. But the corporation is not before the 
court. 


Senator Carter: Then how can he prove it to the court 
if the corporation is not before the court? 


Senator Flynn: It is easy to correct the wording if the 
intention is, once a corporation has been found guilty, to 
determine whether any officer or director participated. If 
you do not want to be obliged to sue the corporation and 
you want the choice of bypassing it, then why not prose- 
cute the director directly? 


Senator Cook: What is the advantage in being able to 
bypass the corporation? 


Mr. Seaborn: Where a company has gone bankrupt it 
would be impossible to proceed against it. You may want 
to bring a suit against the director of the company, but if 
this is the intention, you can always sue the corporation 
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and recover the fine from the director. You could provide 
that in the case where a corporation has been found 
‘guilty of an offence under this act the penalty may be 
recovered from any officer, director or agent, if that is 
your intention. If you want to be sure to be able to 
collect the fine, then that is something else. 


Mr. Seaborn: The real intent is to have freedom to 
proceed as seems appropriate in the circumstances of the 
case against the company or against one of the officers, 
directors or agents. Bankruptcy is one possibility. 


Senator Flynn: The problem is transition should not 
enter into it. 


The Chairman: It does not enter into it at all. This is a 
general statement of law. 


Mr. Seaborn: I believe one of the other situations 
which was in the minds of the draftsmen as they pro- 
ceeded with this, and in the minds of those who gave 
them instructions, was the case of dummy corporations. 
One man stands behind several dummy corporations. 
There is nothing to get hold of there. 


The Chairman: Well, there is the corporation itself. All 
this says is that if the corporation is guilty of the offence 
then so long as it exists it can be prosecuted. 


Senator Flynn: The wording could be “where the cor- 
poration is found guilty of an offence under this act, any 
officer, director or agent of the corporation who directed, 
authorized, assented to, acquiesced in or participated in 
the commission of the offence is liable, on conviction of 
the offence” to the punishment provided for. 


The Chairman: And it would end there. 


Mr. Seaborn: That would change the intent of the 
clause rather considerably. 


Senator Flynn: Not the intent. 


The Chairman: Senator Flynn, if the intent is to give 
general authority to the Crown to prosecute Officials of a 
company who participate in the doing of something that 
is an offence and not prosecute the company, the first 
serious question is whether it is good practice, as a 
matter of fact, that we should recognize a proceeding of 
that kind. I mean where you have offenders, surely you 
do not pick and choose who you are going to prosecute. 


Senator Flynn: The difficulty would be that if you can 
sue a corporation and a director they are not on the same 
basis because the person can be jailed whereas the corpo- 
ration can only be fined. There is a blackmailing power 
there, if you have the choice. 


The Chairman: Shall we call it pressure? There is 
tremendous pressure because the individual can go to 
jail. The corporation can only be fined. So the greater 
pressure would be to have a right to prosecute the officer 
without having to prove the offence and convict the 
company. 


Senator Cook: You could put him in jail without hav- 
ing to convict the company in the first place. 
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The Chairman: Yes. Shall we move to clause 11? 
Clause 11 deals with the standardization of containers. 
We had a number of delegations before us who were 
critical of this clause. They were critical on two grounds, 
one being on the wording of the clause and the use of the 
expression ‘undue proliferation of sizes likely to mislead 
or confuse as to the weight, measure or numerical 
count.” There were two questions that they put forward, 
and I think there are two questions to be considered. One 
is whether this can be justified as being good criminal 
law, because the only basis on which you can support the 
validity of this bill is on the basis that it is criminal law. 
That is, it prohibits certain things with penal conse- 
quences. We went into that when the Manufacturers 
Association waa before us last week. 


The other question is that in the earlier parts of the 
bill you have full provisions as to disclosure for net 
quantity. That is, you must disclose the net quantity in 
terms of numerical count or a unit of measurement. Then 
also on the label you must add certain other things such 
as the nature, quality, age, size, material content, compo- 
sition, geographic origin, performance, use or method of 
manufacture of production of the prepackaged product. 


We must assume that when this bill is being put for- 
ward and these requirements are made for disclosure, the 
conclusion is that if you have these requirements the 
consumer is not going to be confused or misled, because 
if notwithstanding those requirements he is likely to be 
misled, then they have not put in enough requirements. 
To come along and say we have provided for net quanti- 
ty in weight or numerical count to be put on the package 
and then say that if you have an undue proliferation of 
any packaged product so that the person is going to be 
confused as to the weight, measure or numerical count, 
does not add up or make sense, because all you have to 
do is read what is on the package and it will tell you the 
numerical count. It will tell you that there are so many 
paper towels or it will tell you what the weight is. 
Whether there are ten different sizes or two different 
sizes does not matter. The innormation as to weight and 
numerical count must be stated on the package. That is 
what the law says. 


In those circumstances, how can undue proliferation of 
container sizes mislead the consumer as to the weight or 
the numerical count? It cannot, in my submission. The 
evidence we had here this morning from the Consumers’ 
Association was on the question of the consumer being 
able to determine value. 


Senator Connolly (Ottawa West): Or price. 


The Chairman: Or price, and what is a good buy and 
what is not a good buy. But clause 11 does not deal with 
that. 


Senator Connolly (Ottawa West): I think it does, indi- 
rectly. I am just wondering, Mr. Chairman, whether we 
are thinking of clause 11 as being in the wrong place. I 
do not think it matters whether it is one place or the 
other, but if it were appended to or read along with the 
earlier clauses dealing with the requirements as to disclo- 
sure and if proliferation of sizes or shapes of containers 
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which leads to confusion were also a requirement, then I 
do not think we would be complaining too much. 


It does seem to me that what the consumers’ groups 
said to us this morning with reference to proliferation of 
sizes and shapes in respect of toothpaste—and they pro- 
duced samples to illustrate their argument—was quite 
right. I think there is a danger of confusion. 


The Chairman: The only way you could deal with that 
would be by having a requirement for unit price. 


Senator Connolly (Ottawa West): I think unit price is a 
very difficult rule to apply in the market today. In fact, 
at any time it would be difficult because the unit price 
that might have to be put on the package would have to 
be put on by the manufacturer. That product would go 
through the hands of a distributor, a wholesaler and 
ultimately through the hands of a retailer who might 
want to mark it up or down as the case might be. 


I think it is virtually impossible, apart from the ques- 
tion of jurisdiction, to provide that a unit price should be 
displayed on the label of a package, but I do think that 
there is some sense in what was said as to proliferation 
of sizes, because the examples given us this morning do 
make for confusion in respect to price. We asked Mrs. 
Jones and others specifically whether they were con- 
cerned about price and they said, “Yes, this is really the 
determining thing.” 


The Chairman: Another question I asked this morning 
was whether at this time they supported the idea of 
stating the price and the answer was ‘No, not in this 
legislation”. The question we are looking at in clause 11, 
in the form in which it is here, is whether it makes 
sense. 


Senator Flynn: It does not, but I think you can discover 
the intention if you simply delete the words “weight, 
measure, or numerical count of a prepackaged product.” 
You could delete these words and say “...there is an 
undue proliferation of sizes or shapes of containers sold 
and that the effect of such undue proliferation of sizes or 
shapes is to confuse or mislead or be likely to confuse or 
mislead consumers... “You do not have to say in which 
way it does, because the number of sizes and shapes is 
itself misleading. 


The Chairman: This is our first consideration. In the 
form in which it is, it does not make sense. 


Senator Flynn: You do not have to say “confuses as to 
weight”. 


The Chairman: If you make the changes which you 
have suggested is it a valid exercise of authority? 


Senator Flynn: It is sensible. It gives the minister 
power to limit the size and shape of containers, period. 


The Chairman: The question is whether that is a crimi- 
nal law or a colourful effort to accomplish standardiza- 
tion of containers which ordinarily would belong under 
the heading of “Property and Civil Rights in the 
Province”. 
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Senator Flynn: That is something else. 


Senator Lang: In your opinion, does section 11(1), as it 
now stands, fall within the category of civil rights? 


The Chairman: As it stands, I do not think it needs 
anything. Either we have to go back and re-write the 
earlier provisions on disclosure, but surely we either 
assume that those disclosure provisions as to the net 
quantity are adequate or not. If they are not adequate 
then we should do something about them. 


It would appear they are not adequate in the form in 
which section 11 is drafted. It talks about undue prolifera- 
tion likely to mislead the consumer as to weight, measure 
or numerical count. If the weight, measure or numerical 
count is stated on the package then there cannot be any 
confusion. 


Senator Connolly (Ottawa West): Would your objection 
be met if the words “weight, measure or numerical count 
of a prepackaged product” were eliminated from the 
section? 


The Chairman: This is what Senator Flynn suggested 
as a way of dealing with it. Certainly it removes that 
argument. 


Senator Flynn: As you suggest, we may be facing the 
problem of invading the field of property and civil rights. 


Senator Lang: I take it from what you say, Mr. Chair- 
man, that you think that if on a package the weight, 
measure or numerical count is clearly stated there can be 
no confusion? 


The Chairman: That is right. 
Senator Lang: I would differ with you on that. 
The Chairman: That is your privilege. 


Senator Lang: I think you could have two ounces of 
soap in a two-inch box or in a ten-inch box. 


The Chairman: If on that big box you had ‘“‘Net weight, 
two ounces’”’. 


Senator Lang: I have never read a net weight in my 
life. 
The Chairman: Then you are a poor shopper. 


Senator Flynn: You are supposed to read them. That is 
the object of this bill. 


Senator Lang: Does size have something to do with 
quantity? 


The Chairman: The bill proposes that you state the net 
quantity. 


Senator Lang: Am I entitled to assume that size has 
something to do with quantity? 


The Chairman: I am not sure that you would be en- 
titled to that qualification. If you have a large box with 
a label “Net 2 ounces” you would think you would be 
getting an awful lot. 
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Senator Lang: It would be on the bottom in very small 
print. 


The Chairman: No, it must be displayed prominently 
on the label. You cannot work that excuse to support 
your shopping method. 


-Senator Lang: I can see this is going to be an area of 
confusion or deception. 


The Chairman: The confusion may result from the 
inability of many shoppers to correlate quantities and 
price that the retailer puts on the package. It is a reason- 
able thing to expect that legislation should recognize 
inequalities in education, because every person is not a 
mathematician. 


Mrs. Jones or Mrs. Lister spoke about some college 
professors in the United States who were unable to do a 
certain arithmetical problem. It may be that in these days 
of high specialization, mathematics was not one of the 
subjects they specialized in. 


Senator Carter: I gather from what the witnesses said 
this morning that what they hoped would result from 
section 11 was that it would achieve something very 
much similar to the Agricultural Products Standards Act. 
We are talking about property and civil rights, and juris- 
diction. Apparently, the Agricultural Products Standards 
Act does not trespass upon provincial jurisdiction. They 
assume the intent of this section is to bring about the 
same situation as the Agricultural Products Standards 
Act. 


The Chairman: The question is whether you can write 
a rule which would apply to every product. I would not 
want to try to do that, because I could not accept the 
principle that a standard rule should cover the containers 
that are to be used for all types of products. Also, I 
would find difficulty in accepting the principle that the 
manufacturer should have no choice as to how he pack- 
ages his products; that he can only have two sizes for all 
products. 


Senator Casgrain: Can I respectfully ask why, because 
you go to the market simply for the consumer. There are 
quantities of containers, and consumers are confused. 


The Chairman: You are telling me then that putting 
the net weight on the package is of no help? 


Senator Casgrain: If you say that the manufacturer 
would only be obliged to produce a certain number of 
containers then... 


The Chairman: Let us say two types of containers—a 
small size that may be four or six ounces and a large size 
with ten, or twelve or sixteen ounces. This is the way they 
must package their product. The extent to which you can 
express individuality in making your products attractive 


is reduced. The question is how far are we going in this 
field? 


Senator Lang: Mr. Chairman, are we not really dealing 
with deceptive packaging here? 


Senator Flynn: It is the number of sizes and shapes. 


Senator Lang: But is it not deceptive packaging? 


Senator Connolly (Ottawa West): “Confusing or mis- 
leading”, which is deception? 


Senator Lang: What I am suggesting is that the words 
“undue proliferation” are misplaced in this context. It 
seems to me that we are dealing with deceptive packag- 
ing practices. 


Mr. Seaborn: Not in this clause, senator. There is an 
earlier clause—clause 9—which deals with deceptive 
packaging and what is referred to in the trade as non- 
functional slack fill. The sort of thing you mentioned is a 
large package with a tiny bit of product in it. Clause 11 
is meant to deal with “undue proliferation”. 


Senator Connolly (Ottawa West): I think Senator Lang 
is right. Certainly you talk about proliferation of sizes 
and shapes, but when the effect of this proliferation is to 
confuse or mislead, then it is deception. 


Mr. Seaborn: I agree, but it is the very number which 
is likely to mislead and confuse as set forth in this, 
whereas in section 9 we refer to the individual package 
and how it is filled which could give rise to deception. 
There is the distinction there. 


Senator Cook: There is no element of fraud at all 
contained in section 11. It is just a question of price and 
the question of too many sizes where the net result is 
likely to confuse somebody. 


The Chairman: The fraud occurs in section 9. 


Senator Flynn: It could result from the number and it 
does not mean that there has to be a conspiracy within 
the industry. 


Senator Connolly (Ottawa West): I am not talking 
about numbers of conspiracy; I am talking about prolif- 
eration leading to confusion and deception. 


Senator Lang: There is no objection to proliferation if 
it does not mislead. 


The Chairman: You would take those words out 


altogether? 


Senator Lang: Yes, I would take them out of the sec- 
tion, and change section 9. 


Senator Connolly (Ottawa West): Perhaps section 11 is 
misplaced. 


The Chairman: It may well be in the sense that it 
should not be there at all. 


Senator Lang: I think section 9 could be amended to 
cover the proliferation of packaging that results in 
deception. 


Senator Flynn: In section 9 you have a situation creat- 
ed by one particular dealer whereas in section 11 you 
have a situation created by many manufacturers or 
producers. 


Mr. Seaborn: Might I be allowed to get a word in here? 
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The Chairman: You have been struggling for quite a 
while and everybody has been popping questions at you. 


Mr. Seaborn: I think there is a very good case to be 
made for the contention that the undue proliferation in 
itself can lead to confusion and deception. I would cer- 
tainly agree that the earlier clauses in the act which will 
lead to a clearer declaration of net contents will take us 
well along the way to more rational consumer shopping, 
if you want to put it that way, and this is the object of 
the bill. But I would submit that the choices are made in 
the market place, not just on something which says 12 
ounces or 13 ounces; they are made in part on the 
appearance of the sizes of the packages you have. If you 
face the kind of array there is of detergents, for exam- 
ple—and let us put it on a male basis, and your wife has 
said, “Will you go down and pick up one of the medium 
sized boxes of detergents?—you have no idea what is 
meant by “medium sized”. You have a whole range of 
boxes which may go from 114 ounces, 12 ounces, 124 
ounces, 13 ounces, 16 ounces, 173 ounces, 32 ounces, 4 
pounds, 4% pounds, 5 pounds—the very number of 
individual sizes and weights in this particular case is such 
as to make it extremely difficult to have a mental concep- 
tion of what it is that is required, or what you are 
looking for. Let us take a typical standardized size—a 
pound of butter. We only sell butter by the pound or by 
the half pound so if somebody mentions a pound of 
butter, you know what he means. You have a mental 
concept of it. You can imagine what half a pound is like. 
But if you have to try to make a choice from a range of 
10, 15 or more different sizes, you have no mental con- 
cept of what you are getting, particularly if you are 
faced with very confusing fractional sizes such as those 
put forward in the case of the toothpaste this morning. I 
think the very number can make the choice of deciding 
what you are getting very difficult. This is particularly 
the case if many of them are in a close range, and you 
have packages that look almost the same and contain 14 
or 143 ounces, or 124 or 13 ounces. 


The Chairman: I should hate to carry out the instruc- 
tion that you have given as an illustration. If your wife 
told you to go to the market and get a medium-sized 
packet of detergent, I would say the instruction was 
inadequate. What is ‘“medium’’? 


Mr. Seaborn: The job of the housewife who has to do 
this every week is infinitely simplified if she has a small 
range and she knows that when she reaches quickly for 
something she has got what she expected to get. At the 
present time I submit that she thinks she is reaching for 
the same sized package as she picked last week but it 
may be smaller or larger by one or two or three ounces. 
So the very appearance of them has something to do with 
your concept of size. This is quite apart from what is 
declared specifically as a declaration of content. 


Senator Cook: We are all old enough to remember when 
the grocer used to weigh up the tea, flour, and sugar in 
brown packages. But the packaging industry has come a 
long way since then with cellophane wrappings and 
coloured boxes and things like that. Now we have a 
situation under section 11 where the Minister decides 
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that in a certain class of goods there is undue prolifera- 
tion, and he says: Stop. If somebody comes along with a 
new package which is more attractive, is he going to be 
allowed to go ahead with that? Now what happens in 
that case? Does he have a hearing and does the Minister 
make a ruling or what happens? 


The Chairman: There is no provision for a hearing. 
You will recall the provisions we put in the Hazardous 
Products Act, that where the Minister decided to add a 
product to the schedule of prohibited products or to 
remove a product that might be sold under another 
schedule, there was what was called a board of review to 
which the person who was affected by it had the oppor- 
tunity to go and make his presentation. 


Senator Cook: But that is not in here. 


The Chairman: No, it is not here. Some of the briefs 
submitted did raise that issue. It was mentioned, for 
example, last Wednesday by some of the people appear- 
ing before us who said that they should have some 
opportunity to be heard. They may demonstrate that 
economically this is affecting their operation. For 
instance, if I want a small tube of toothpaste or a small 
tin of shaving cream, something of that nature that I 
need when travelling, it would follow that some variation 
in size should be available. So how do I decide when it is 
undue? 


Mr. Seaborn: You come at it pretty carefully in decid- 
ing what is undue. You have provision even in this act 
for research and study on matters related to packaging, 
labelling and the rest. You also indicate that you are free 
to seek the advice of any number of people who will 
have expert knowledge in the field, from the Consumer 
Association to the manufacturer of the product, and I 
think it would be a terribly rash minister or a terribly 
rash official who would think to go ahead and submit an 
Order in Council without very careful consultation first. 


The Chairman: We are dealing with what the legisla- 
tion should be and the rights of the people who are 
affected. They have rights too, you know, just as well as 
the consumer. So if there is going to be a change or a 
determination of that kind, there should be an opportuni- 
ty to be heard. I am not saying that they may be heard, 
but there should be an opportunity for them to be heard. 


Senator Lang: The section to which Mr. Seaborn 
referred provides that where the Governor in Council is 
of the opinion that the number, size or shape of contain- 
ers, et cetera, is designed to confuse or mislead... 


Mr. Seaborn: As soon as you say the word “designed” 
you suggest conspiracy. 


Senator Lang: I am searching for the right word. The 
purpose of the number, shape and size is to mislead. 


Senator Flynn: The number is the result of many 


producers. 
Senator Connolly: No, one manufacturer. 


Senator Flynn: But that is not the purpose of this 


clause. 
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The Chairman: This is to create standard sizes of con- 
tainers which would apply to everybody. 


Senator Connolly: The word “design” is the difficulty. 
Suppose a manufacturer of toothpaste decides that he 
will put out seven or eight different sizes with odd num- 
bers or fractional units in the package. There is no 
conspiracy so far as he is concerned. He is just proliferat- 
ing, and perhaps this would result in confusion. 


The Chairman: Senator Flynn did not suggest that. He 
said that the word “design”, which Senator Lang men- 
tioned might involve that. 


Senator Flynn: If the manufacturer had a monopoly of 
a certain product, even if he produced several sizes, the 
consumer would become used to it and there could 
hardly be undue proliferation in those circumstances, 
because there are so many manufacturers who produce 
so many sizes and shapes of containers. 


Mr. Seaborn: May I say that in our view the clause as it 
now stands is quite restrictive in the sense that we would 
have to be very sure in the event of establishing some 
standardization of a range of sizes for one product that if 
the regulation were challenged in the court we would be 
able to prove to the satisfaction of the judge that there 
had been undue proliferation such as to confuse and 
mislead. That is a pretty restrictive provision. 


The Chairman: Mr. Seaborn, you are not putting the 
issue at all. All you need here in order to have standardi- 
zation is for the Governor in Council to say, “In my 
opinion...” 


Senator Flynn: Yes. 


The Chairman: That is all that is needed. That is in the 
recital, and the recommendations by the minister to the 
Governor in Council on which the regulations are based. 
You do not have to prove that there is in fact confusion. 


Senator Cook: Or to consult anybody. 


The Chairman: The Governor in Council has only to 
say, “In my opinion...” 


Mr. Seaborn: The clause provides: 


Where the Governor in Council is of the opinion 
that there is undue proliferation... 


He has to state that the effect of such proliferation is 
such and such, and then there is a qualifier as to why he 
comes to that opinion. 


The Chairman: He says, “In my opinion there is undue 
proliferation of sizes or shapes of containers in which the 
prepackaged product is sold, and in my opinion the effect 
of that is to confuse or mislead consumers. Therefore this 
regulation is enacted.” 


Senator Connolly: It is discretionary. 
Mr. Seaborn: I am merely suggesting that one is 


unlikely to use that discretionary power if you expect 
that the first challenge will upset it. 


Banking, Trade and Commerce 


May 5, 1971 


The Chairman: So long as the Governor in Council 
says “In my opinion...” you cannot challenge him. There 
should be some opportunity at one or two places where 
the person who is convicted— 


Senator Cook: You might have a very large sum of 
money tied up in a product which is banned. 


The Chairman: The person who will be affected by the 
order should perhaps be heard before the order is made. 
When the order is made he should have the opportunity 
to appeal, not to the court but to a board of review. 


Mr. Seaborn: Section 11 says that he may seek the 
advice of dealers of that prepackaged product. 


The Chairman: But it does not say that he must take 
nite 

Mr. Seaborn: There is a provision for publishing the 
proposed regulations in the Canada Gazette to allow 
them to be made public before they become final. There 
is the repeated declaration that there will be consultation 
with those affected, with manufacturers, retailers and 
consumers, at a preliminary stage when one is drafting 
the regulation. This has been done by other departments 
and also by my own department. I do not think it is 
contained in the Agricultural Products Standards Act 
that there must be consultation before sizes are set, but it 
has in fact taken place. 


The Chairman: We have dealt with the major points 
that were raised by the people who made submissions. 
The use of the word ‘age’ on page 6 was mentioned. It 
says, “respecting the nature, quality, age, size”. What 
does the word “age” mean there? Is it intended to mean 
the date of manufacture or production? 


Mr. Seaborn: It is meant to have a very general mean- 
ing, namely, the details to be spelled out in the regula- 
tion. It could apply to the date of manufacture, or to the 
terminal date for use of the product, on its reasonable 
shelf life. 


The Chairman: Whatever it is intended to say, we 
should spell it out, giving the date of manufacture, so 
that the consumer can calculate that the product was 
manufactured six months ago. Some candy manufactur- 
ers had a practice of putting on a limit slip where candy 
was being merchandised through drug stores. They 
indicated the useful life of the product. 


Senator Casgrain: The same applied with the yogurt 
people. 


The Chairman: Age is not enough, because the word 
has a bad connotation with many people. 


Mr. Seaborn: One of the difficulties that we faced in 
putting in this very general word is that in this area the 
state of the art has not developed sufficiently. Anyone is 
able to give a clear and definitive procedure for giving 
the best protection to consumers in a variety of products. 
A number of considerations enter in. When the product 
was packed may be relevant, but with some items they 
are valid for 150 years. 
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The Chairman: The really relevant information is the 
date of manufacture or production. 


Mr. Seaborn: I do not think so. Some goods manufac- 
tured in June 1971 may still be perfectly useable and 
edible in January 1975, but any product produced in 
June may not be edible two months later, depending on 
the sort of storage and handling it has in the intervening 
period. If we want to arrive at a kind of protection which 
ensures that we do not get products of bad quality or 
products that are no longer edible, we must have a 
combination of date and storage. 


Senator Connolly: What do you visualize in connection 
with natural products? 


Mr. Seaborn: I do not see that this would necessarily 
apply. We are talking primarily about prepackaged prod- 
ucts, senator. 


Senator Connolly (Ottawa West): Well, you can buy 
prepackaged vegetables. You can buy prepackaged 
potatoes and prepackaged celery. 


Mr. Seaborn: Perhaps it would be useful to describe it 
as the spring or fall crop, 1971. I am not an expert on 
potatoes. 


Senator Connolly (Ottawa West): I am not an expert on 
vegetable products at all, but I just wondered if this 
would cover it. 


Mr. Seaborn: It could, if we can make regulations. 


Senator Connolly (Ottawa West): I am not suggesting 
your umbrella does cover it; I am simply asking if your 
umbrella does cover it. 


Mr. Seaborn: I think it could cover that. It was meant 
to be a general wording on the basis of which regula- 
tions could be passed which would be relevant to dif- 
ferent kinds of products. Perhaps a regulation which 
would be applicable to potatoes packed in a bag would 
be not at all applicable to frozen vegetables. There 
would be other considerations. 


Senator Connolly (Ottawa West): I think you have 
answered my question, but now that you have mentioned 
frozen foods, is there anything specific in this act in 
connection with packaged frozen products that would 
regulate the situation where the frozen food thaws out 
and is then refrozen and perhaps damaged? 


The Chairman: There is nothing specific in this bill, 
senator. 


Mr. Seaborn: Nothing specific. 


Senator Connolly (Ottawa West): Is there anything 
implied? 


The Chairman: No. 


Mr. Seaborn: There could be under precisely this part 
dealing with the nature and quality and age of the 
product. I might say that one device that is being worked 
on is a symbol which will change colour when frozen 
foods reach a certain temperature. The technology is far 
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from being perfected. The idea is that frozen food must 
be kept at a certain temperature in order to sustain long 
life and, if for any reason, that temperature rises to a 
much higher degree some time between when it is pack- 
aged and sold, there could be an indicator on the package 
which would warn customers to watch out because the 
temperature has risen to a high degree and the product is 
no longer safe for consumption. 


Senator Connolly (Ottawa West): I think you would 
have a real problem there, because without any bad faith 
on anybody’s part frozen goods might be affected by 
temperature fluctuations owing to faulty refrigeration. If 
you were to try to regulate that you might have a 
problem. 


Mr. Seaborn: But it would not be simply a question of 
evil intent, senator. 


Senator Connolly (Ottawa West): Well, are you taking 
authority to deal with a situation of this kind? 


Mr. Seaborn: With respect to the marking, perhaps, but 
I hesitate to go farther. I hesitate partly because the 
technology of the art has not been that far developed. 
Moreover, I do not know whether it would fit into this 
situation. It might, but I would not guarantee it. 


The Chairman: Another point of concern, Mr. Seaborn, 
is the question of being required to mark on labels 
certain processes which are secret. 


Mr. Seaborn: The secret process, yes. 


The Chairman: Manufacturers regard the secret proc- 
ess as being personal property, and yet under the lan- 
guage of the disclosure on the label such information is 
required respecting the method of manufacture or pro- 
duction of the prepackaged product that they are con- 
cerned that they will have to disclose their secret proc- 
esses on the label. They certainly do not wish to give 
out their special know-how in producing the particular 
article. Surely there should be some qualification on that. 
I cannot conceive that this is what was originally intend- 
ed by this disclosure aspect. 


Mr. Seaborn: No, the intention was something much 
more straightforward, as you can imagine. For example, 
it should not be labelled “hand-made” if it was turned 
out by machine. 


The Chairman: Can we not have some language that 
will convey what you want without it being as sweeping 
as this? 


Senator Connolly (Ottawa West): Perhaps Mr. Seaborn 
can speak to the minister about that. 


Mr. Seaborn: I can only reiterate what my minister 
said to the house committee, and that is that it was not 
the intention to use this clause to require on a package 
disclosure of a secret formulation. That is all I can say 
about it at the moment. 


The Chairman: The committee accepts all those state- 
ments in good faith, but we think something should be 
put on paper, Mr. Seaborn, because administrations 
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change. Ministers change, and when they do the new 
ministers may have different ideas. There may not be 
any immediate recollection that a particular representa- 
tion was made. So where it is possible we should clarify 
as much as possible right in the bill. 


We seem to have covered the points that were raised 
by the submissions that were made to us. Nevertheless, I 
for one, as chairman, would like to hear the minister 
again before we finally conclude how we intend to deal 
with these particular points. I do not doublt, Mr. Seaborn, 
that you will be able to tell the minister how our think- 
ing goes. 
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Mr. Seaborn: Yes, I shall certainly do that. 


The Chairman: I suggest we should adjourn further 
consideration of this bill until next Wednesday. Is that 
agreeable to the committee? 

Hon. Senators: Agreed. 


The Chairman: As we have no other business on the 
agenda today, I suggest we adjourn. 


The committee adjourned. 
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Order of Reference 


Extract from the Minutes of the Proceedings of the 
Senate, April 22, 1971: 

“Pursuant to the Order of the day, the Senate 
resumed the debate on the motion of the Honourable 
Senator Cook, seconded by the Honourable Senator 
Aird, for the second reading of the Bill C-215, 
intituled: ‘“‘“An Act to establish the Textile and Cloth- 
ing Board and to make amendments to certain other 
Acts in consequence thereof”. 


After debate, and— 
The question being put on the motion, it was— 
Resolved in the affirmative. 


The Bill was then read the second time. 


The Honourable Senator Cook moved, seconded by 
the Honourable Senator Aird, that the Bill be referred 
to the Standing Senate Committee on Banking, Trade 
and Commerce. 


The question being put on the motion, it was— 
Resolved in the affirmative.” 


Robert Fortier, 
Clerk of the Senate. 
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Minutes of Proceedings 


Wednesday, May 12, 1971. 
(24) 


Pursuant to adjournement and notice the Standing 
Senate Committee on Banking, Trade and Commerce met 
this day at 9:30 a.m. to further consider the following 
Bill: 

Bill C-215 “An Act to establish the Textile and 
Clothing Board and to make certain amendments to 
other Acts in consequence thereof”. 


Present: The Honourable Senators Hayden (Chairman), 
Beaubien, Benidickson, Blois, Carter, Connolly (Ottawa 
West), Cook, Desruisseaux, Flynn, Haig, Hays, Isnor, 
Lang, Macnaughton, Martin, Molson, Sullivan and 
Welch—(18). 


Present, but not of the Committee: The Honourable 
Senators Casgrain, Fergusson and Heath—(3). 


In attendance: E. Russell Hopkins, Law Clerk and Par- 
liamentary Counsel and Pierre Godbout, Assistant Law 
Clerk, Parliamentary Counsel and Director of Commit- 
tees. 


WITNESSES: 


Canadian Importers Association Inc.: 


Mr. Keith G. Dixon, Executive Vice President; 
Mr. Murray E. Corlett, Q.C., Legal Counsel; 
Mr. B. Andrei Sulzenko, Administrative Assistant. 


Canadian Textiles Institute: 
Mr. J. I. Armstrong, President; 
Mr. R. H. Perowne, President, Dominion Textile 
Limited; 
Mr. F. D. Brady, General Counsel; 
Mr. D. Taran, President, Consolidated Textiles 
Limited. 


Department of Industry, Trade and Commerce: 


Mr. B. Howard, Parliamentary Secretary to the Min- 
ister of Industry, Trade and Commerce. 


Upon motion it was Resolved to report the said Bill 
without amendment. 


ATTEST: 


Frank A. Jackson, 
Clerk of the Committee. 
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Report of the Committee 


Wednesday, May 12, 1971. 


The Standing Senate Committee on Banking, Trade 
and Commerce to which was referred Bill C-215, intituled: 
“An Act to establish the Textile and Clothing Board 
and to make certain amendments to other Acts in conse- 
quence thereof”, has in obedience to the order of refer- 
ence of April 22nd, 1971, examined the said Bill and now 
reports the same without amendment. 


Respectfully submitted. 
Salter A. Hayden, 
Chairman. 
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The Standing Senate Committee on Banking, 


Trade and Commerce 
Evidence 


Ottawa, May 12, 1971 


The Standing Senate Committee on Banking, Trade 
and Commerce, to which was referred Bill C-215, to 
establish the Textile and Clothing Board and to make 
certain amendments to other acts in consequence thereof, 
met this day at 9.30 a.m. to give further consideration to 
the bill. 


Senator Salter A. Hayden (Chairman) in the Chair. 


The Chairman: Honourable senators, the first bill we 
have before us this morning is Bill C-215. This is the 
continuation of a hearing we had two weeks ago, at 
which the minister was present and made a presentation. 


This morning we have two groups who wish to make 
presentations and the department is represented also. 


We can consider the bill and decide what we are going 
to do with it. 

The first group we have here is from the Canadian 
Importers’ Association. According to the memorandum I 
have, they are represented by Mr. Keith G, Dixon, 
Executive Vice President; Mr. Murray E. Corlett, Q.C., 
Legal Counsel; and Mr. B. Andrei Sulzenko, Administra- 
tive Assistant. I understand Mr. Dixon will make the 
presentation. 


Mr. Keith G. Dixon, Executive Vice-President, Cana- 
dian Importers’ Association Inc.: Mr. Chairman and hon- 
ourable senators, on behalf of the Canadian Importers 
Association Inc.—Association des Importateurs Canadiens 
Ine.—we should like to record our thanks to you and 
your honorable colleagues of the Senate Standing Com- 
mittee on Banking, Trade and Commerce for the oppor- 
tunity to present our views on Bill C-215 which is now 
under your consideration. 


Bill C-215 proposes “An Act to establish a Textile and 
Clothing Board and to make certain amendments to other 
Acts in consequence thereof’. As you are undoubtedly 
aware this bill was first introduced in the House of 
Commons on January 11th, 1971 and following consider- 
ation by the House of Commons Standing Committee on 
Finance, Trade and Economic Affairs, passed through the 
Commons on April 6th, 1971. The bill is part of the 
Government textile policy announced by the Minister of 
Industry, Trade and Commerce, the Honourable Jean-Luc 
Pepin, in the House of Commons on May 14th, 1970. Our 
Association first received a copy of the proposed legisla- 
tion on January 15th, 1971 and on that date issued a 
statement setting out the Association’s views on the pro- 
posed legislation. The statement was widely circulated at 
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that time and subsequently reproduced in the minutes 
recording our appearance before the House of Commons 
Standing Committee on Finance, Trade and Economic 
Affairs on February 16th, 1971. Copies of the statement 
are available for any honourable senator who may 
desire a copy. Also available Mr. Chairman, are copies of 
our brief to the House of Commons committee offered by 
representatives of the association on February 16th, 1971. 


Our association has carefully followed the progress of 
this legislation through the House of Commons since its 
introduction on January 11th, 1971 and studied the 
recorded considerations of the House of Commons Stand- 
ing Committee on Finance, Trade and Economic Affairs 
during their deliberations on this proposed legislation. To 
the best of our knowledge witnesses appearing before the 
House of Commons Committee, with the exception of our 
association and the Consumers’ Association of Canada, 
could be considered supporters of the proposed legisla- 
tion. This legislation is designed to be restrictive but 
regrettably the extent to which it will restrict is 
unknown at this time to all interested parties including 
The Minister of Industry, Trade and Commerce, and it is 
perhaps for this reason that there has not been more 
public and commercial concern for the serious implica- 
tions contained in the bill. In our view the legislation 
goes far beyond the need of Government to intercede in 
Canada’s international trade, and we submit that the bill, 
if passed and proclaimed in the form adopted in the 
House of Commons on April 6th, 1971, will have serious 
and unfortunate consequences for those concerned with 
Canada’s exports, Canadian consumers of textile prod- 
ucts, and indeed the Canadian textile industry. Our 
review of the proposed legislation prompts the following 
comments. 


(1) The proposed legislation seeks a means to protect a 
certain segment of Canadian industry at the expense of 
all other sectors of the Canadian public. 


(2) The bill as it now stands offers a means to effect 
extraordinary powers of Government intrusion into areas 
of commercial endeavour. 


(3) The proposed legislation finds its source in an 
industry that has failed to remain either creative or 
competitive and therefore seeks a solution to some very 
real problems through Government action designed to 
restrict competition. 


(4) The Canadian textile industry has made it clear 
that it feels a fair proportion of the Canadian textile 
market should be theirs by right and not as a result of 
the distillation of normal commercial competition. 


22eny 


D2N ao 


(5) The consequential amendments proposed in the 
legislation, specifically clauses 26 and 27, appear to seek 
similar Government interference in normal commercial 
trade, in areas other than those covered in the body of 
the bill. It is our view that these consequential amend- 
ments need the most careful consideration by you and 
your Honourable colleagues if we are not to be faced 
with a series of measures designed to protect various 
sectors of the Canadian economy alleged to be commer- 
cially injured by imports. 


It may be useful to review briefly the current protec- 
tion offered and available to the Canadian textile indus- 
try. The Customs Tariff clearly indicates a range of 
duties which by themselves should be adequate protec- 
tion for an industry that claims to be well equipped and 
competitive. Tariffs on cotton textiles range as high as 24 
per cent on a most-favoured-nation rate and clothing of 
varying types is offered protection as high as 32 per cent, 
also on a most-favoured-nation rate. In addition such 
textile imports naturally bear their appropriate assess- 
ment of federal and provincial sales taxes at various 
levels of trade. Also the Government presently has (and 
uses its) authority to impose surcharge duties and to 
negotiate voluntary restraints on textile products thought 
to be injuring the Canadian producer. The appropriate 
Government departments have authority under present 
statutes to investigate textile and other imports under the 
provisions of the Anti-Dumping Act and under the Tariff 
Board. Finally, the new Textile Labelling Act, Bill S-20, 
passed by Parliament last year, the regulations for which 
are now in the course of preparation, will act as a 
deterrent to Canadian textile imports. It may be noted 
that, while the Textile Labelling Act and its regulations 
will also apply to Canadian manufacturers, we suggest 
that this will be an additional advantage to the Canadian 
industry. While we cannot dispute the merits of this 
labelling legislation it will, we suggest, be a greater 
burden to the foreign exporter trading with several mar- 
kets than to the Canadian manufacturer. 


The Canadian textile industry has often been quoted as 
stating that they can meet the competition from the 
so-called developed countries but that their difficulties 
arise with the competition from the developing or low- 
cost countries. In this connection we should like to 
submit for your consideration figures taken from the 
Dominion Bureau of Statistics Trade of Canada, Decem- 
ber 1970, which indicate that about one third of Canada’s 
textile imports by dollar value originate in low-cost 
countries. Please refer to Appendix A. Appendix B sets 
out domestic production of textiles and clothing for the 
years 1968 and 1969 drawn from the Canada Year Book 
and from the Canadian Textiles Institute’s figures. 
Appendix C on the same page notes that the total 
imports from low-cost countries for 1970 as a proportion 
of total domestic production in 1969 is a mere 6.9 per 
cent by dollar value. 


Insofar as the Canadian textile importer is concerned 
the proposed legislation presents a most serious handicap 
in that the bill anticipates continuing submissions to the 
Textile and Clothing Board at the request of a wide 
variety of Canadian textile producers. Inevitably the Bill 
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therefore inhibits all textile imports and this results in 
an immediate restriction of choice being made available 
to the Canadian consumer. The minister at a luncheon 
meeting of our Association in Montreal on January 20th, 
1971, indicated that it was his interpretation of the legis- 
lation that the only function of the Textile and Clothing 
Board would be to review submissions received from the 
Canadian textile industry and recommend to him and his 
colleagues in the Government an appropriate course of 
action. While this is a reasonable interpretation of the 
purpose of the Bill there is sufficient evidence that the 
legislation provides for prompt restrictive action by the 
Government following the Textile and Clothing Board’s 
consideration and report. Under the circumstances, there- 
fore, it would appear to our Association that while the 
restrictive powers will remain in the hands of the Gov- 
ernment the report of the Textile and Clothing Board 
will be a serious consideration in the Government’s deci- 
sion. This in our view grants wide and unnecessary influ- 
ence to the Textile and Clothing Board which will in fact 
result in decisions being taken which are not only 
adverse to the Canadian textile importers’ interests but 
also adverse to other sections of the Canadian textile 
industry. 


In conclusion, Mr. Chairman, we should like to draw 
your attention again to the possible serious consequences 
of the amendments proposed in sections 26 and 27. 
Apparently the Government in introducing this legisla- 
tion with its consequential amendments felt it necessary 
first to create the Textile and Clothing Board, and second 
introduce by this legislation the authority to create or 
provide for similar boards with similar powers to be 
concerned with other Canadian industries thought to be 
or alleged to be commercially injured by imports. We 
suggest that this authority is unnecessary at the present 
time and that the consequential amendments would be 
more appropriate if they were confined to the subject of 
the legislation, namely textiles. The legislation as a whole 
and the consequential amendments in particular have 
been viewed with some concern by Canada’s trading 
partners abroad. Not unnaturally, interested foreign 
exporters and members of our Association are apprehen- 
sive at the inclusion of broad powers to restrict imports 
included in a Bill whose prime purpose, we are advised, 
is to aitempt to rationalize and make more competitive 
the Canadian textile industry. We therefore respectfully 
urge, Mr. Chairman, that you and your honourable col- 
leagues carefully consider those consequential amend- 
ments and their possible significant effects not only on 
Canada’s international trade but also on the interests of 
the Canadian consumer. Thank you, Mr. Chairman. 


The Chairman: Mr. Dixon, you refer to clauses 26 and 
27 of the bill. Members of the committee will know that 
those are the two clauses that impart certain amend- 
ments to other statutes and really provide the authority 
or power that carries the minister on from the stage of 
the board’s report or recommendation. 


Addressing ourselves to those two clauses for the 
moment, Mr. Dixon, is it your suggestion to strike them 
out? 
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Mr. Dixon: No; to strike out the word “goods”, which 
appears in both clauses, Mr. Chairman. 


The Chairman: The wording of clause 26 refers to 
“textile and clothing goods’. 


Mr. Dixon: And clause 27? 


The Chairman: Clause 27 refers to “goods”. What 
would you propose should replace the word ‘“goods’’? 


Mr. Dixon: I would ask our counsel, who has assisted 
us with regard to this particular clause, to comment. 


Mr. Murray E. Corlett, Q.C., Legal Counsel, Canadian 
Importers Association Inc.: Mr. Chairman, with reference 
to clause 26, the Association has in mind that the pro- 
posed section 5(2) of the Export and Import Permits Act 
be restricted to subparagraph (a), which relates to the 
functions of the Textile and Clothing Board under Bill 
C-215 deleting subparagraph (b), which has no bearing at 
all on textiles. 


The Chairman: I am not so sure, Mr. Corlett, that I 
agree with that. The Anti-Dumping Tribunal was estab- 
lished two years ago mainly to determine damage or 
injury in relation to goods said to have been dumped. 
The following year the legislation was amended so as to 
give power to the tribunal to make determinations of 
damage or injury without any reference to whether or 
not the goods were dumped. 


Actually, as I put it to the minister the other day, the 
Anti-Dumping Tribunal could be authorized to per- 
form the function for which the Textile and Clothing 
Board would be established. Would you object to that? 


Mr. Corlett: No; this Association would not object to 
that procedure, although we had been given to under- 
stand that the Government decided that it wanted a 
special board relating to the subject of textiles. 


The Chairman: The explanation we were given for that 
was that the Anti-Dumping Tribunal did not have 
authority to initiate its own inquiry. Of course, a simple 
change in this bill could have accomplished that. How- 
ever, it is interesting to know that you would not object 
to the Anti-Dumping Tribunal, but you object to the 
Textile and Clothing Board. They would be doing the 
same thing, would they not? 


Mr. Corlett: Yes, they would. We recognize that there 
was an amendment to the Anti-Dumping Act earlier in 
this session. However, it is the feeling of the Association 
that if the Anti-Dumping Tribunal considered that there 
was material injury to a Canadian industry arising from 
imports from low-cost countries there was already an 
adequate remedy, namely in the form of the surtax 
which may be imposed under the authority of section 7 
of the Customs Tariff Act. 

The textile industry has informed the Government that 
they need additional assistance in order to carry out its 
program of rationalization. We want the Government 
to have the right, after review by the Textile and Cloth- 
ing Board, to impose a unilateral quota on imports. The 
Government, as we understand it, has said as a matter of 
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policy this is what they propose to do. However, our 
concern is that if subparagraph (b) of the consequential 
amendment provided for in clause 26 appears, the same 
right will be given to any other industry in Canada as 
long as the Export and Import Permits Act exists. 


These other industries, as far as we know, have not 
asked for this assistance. If the leather goods industry 
requires assistance, our view is they should go to the 
Government and sell the bona fides of their system to the 
Government in the same manner as that adopted by the 
textiles industry. 


The Chairman: Do you say that subparagraph (b) on 
page 13 does not relate to the subject matter of this 
legislation? 


Mr. Corlett: That is our view, sir. 


The Chairman: Although when it touches on the provi- 
sions of the Customs Act, goods is defined in the most 
broad language in the definition section: 


“goods” means goods, wares and merchandise or 
movable effects of any kind, including vehicles, 
horses, cattle and other animals. 


I would have thought the objection might be, if the 
Textile and Clothing Board is intended to function in 
relation to that industry, why is the authority provided 
in paragraph (b) on page 13 to deal with anything that 
comes within the subject matter of goods, and in respect 
of which the Anti-dumping Tribunal has functioned or 
may function? 


Mr. Dixon: This is basically our argument, Mr. Chair- 
man. The same applies more specifically on clause 27, 
where the word “goods” is specifically used. 


The Chairman: Yes, that is right. I have been doing all 
the questioning. Have any honourable senators some 
questions? 


Senator Desruisseaux: Since you have certainly made 
some study of this, and surely made some comparisons 
with other importing countries of textile goods, how does 
your association view the Canadian textile importation 
control and restriction compared with the American? 


Mr. Dixon: Basically we feel the Canadian textile 
industry has similar and, in many cases, more protection 
and more recourse than in such countries as the United 
States or Great Britain, or any other countries in Europe. 
We are satisfied with the customs tariff, the series of 
voluntary restraints permitted under existing legislation, 
the authority the Government has to apply a surcharge if 
serious injury is caused in a particular textile product, 
such as shirts, or is thought to be injurious, when they 
apply a surcharge for an unlimited period or a renewable 
period. In addition, there is recourse, as the chairman has 
mentioned, the Anti-dumping Tribunal. While the Anti- 
dumping Tribunal itself cannot, as the chairman rightly 
pointed out, originate an investigation, matters that are 
drawn to the attention of the Department of Revenue, 
who do have the authority to initiate an investigation, 
quickly received attention from that department. Finally, 
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of course, there is the Tariff Board, which is a court of 
last resort, as it were, for both the textile importer and 
the textile manufacturer. We are satisfied basically by 
comparison that Canada stands well in protecting its 
domestic industry. 


The Chairman: Mr. Dixon, as I understand your pre- 
sentation, if clause 26 remains as it is, except that para- 
graph (b) on page 13 is struck out, that clause would be 
satisfactory to you? 


Mr. Dixon: It would, sir, yes. 


The Chairman: In other words, what you are doing is 
limiting it to the Textile Act, and to deal with textile and 
clothing goods? 


Mr. Dixon: Right, Sir. 


The Chairman: Your area of operation, of course, and 
your function, judging by your title, the Canadian 
Importers’ Association, relates to every variety of goods 
imported. 


Mr. Dixon: This is true, sir. 


Senator Isnor: You suggested striking out the word 
“goods”. Would you give us a definition of “goods” as it 
applies to your association? 


Mr. Dixon: We feel, as the chairman just mentioned, 
almost any product you can think of would be covered 
by that statement. 


Senator Isnor: In fact you do away with the bill if you 
do away with the word “goods”. 


Mr. Dixon: If we cannot succeed in persuading the 
Government, or more particularly at this time the sena- 
tors, to recommend the bill be done away with entirely, 
we would at least like to confine it entirely to the subject 
matter on hand, which is textile. 


Senator Isnor: What percentage of imports comprise 
goods by the yardage compared with manufactured 
goods? 


Mr. Dixon: Our best estimates—and they are only esti- 
mates, because, as I think you are aware, the textile 
industry is a very fragmented industry, and there are 
people in this room who could confirm that fact; there is 
a lot of selling and buying all along the stages of produc- 
tion—our best estimates are that 60 per cent of goods 
imported are for further production or manufacture in 
Canada, for garments and so on. 


Senator Isnor: Sixty per cent? 
Mr, Dixon: Yes. 
Senator Isnor: Yard goods? 


Mr. Dixon: Yes, or back from yard goods, by which I 
mean yarn or raw materials. 


Senator Isnor: And 40 per cent manufactured? 


Mr, Dixon: Right. 


Senator Isnor; What would that include? 


Mr. Dixon: The preponderance with which the Cana- 
dian textile industry is concerned is the shirt or cheap 
garment, T-shirt type of product. 


Senator Isnor: From one country only? 


Mr. Dixon: No, it is from a group of six countries, 
largely in the Far East. As I mentioned in our presen- 
tation, the Textile Institute has often been quoted as 
saying they can handle what they regard as normal 
competition, but they find it difficult to meet competition 
from the Far East low-cost countries, as they call them. 


Senator Isnor: Coming back to the 60 per cent, that is 
yard goods? 


Mr. Dixon: Right. 
The Chairman: He said yard goods and yarns. 


Mr, Dixon: Everything up to yard goods. The remain- 
ing 40 per cent is a variety of garments, which includes 
the most luxurious in the world and also the very cheap- 
est as far as imports are concerned. 


Senator Connolly (Ottawa West): May I ask Mr. Corlett 
a question or two. Under the existing powers the Govern- 
ment can take action to deal with imports that are 
damaging the Canadian textile industry if it so desires, 
under the Customs Tariff Act. 


Senator Benidickson: We have a new act, the Anti- 
dumping Act. 


Senator Connolly (Ottawa Wesi): 


matter. I am asking about this one. 


That is another 


Mr. Corlett: You remember when the Anti-dumping 
Act was implemented there was a consequential amend- 
ment to add section 7(1) (a) of the Customs Tariff Act, 
and where it was shown to the Government that there 
was injury to the Canadian producer or manufacturer 
the Government had the right unilaterally to impose a 
surtax. There was no maximum limit to the surtax at all, 
and this provision has been resorted to. Now, of course, 
the determination of material injury has been transferred 
from the Government or the Executive to the Anti- 
dumping Tribunal. 


Senator Connolly (Otiawa West): The Government has 
very broad powers to deal with any situation that might 
be considered damaging to a segment of the industry. 
What I am concerned about is this. We have come here to 
discuss this bill. This bill does not give the Government 
any more powers. What the bill apparently seems to 
purport to do is to supply the Government with informa- 
tion based on an inquiry, a hearing, at which industries 
like your own can appear. Is it not better for you to have 
an opportunity to influence the decision the Government 
might make by appearing before these boards, whether it 
is this board or the Anti-dumping Tribunal? Are you not 
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better off to have these boards available to you than you 
would be if the Government were simply acting on the 
best of recommendations made by officials in the 
department? 


Mr. Corlett: That is true, senator, up to a point, as far 
as we see it. It is this consequential amendment that has 
been discussed earlier this morning which would go one 
step further and give the Government another weapon, 
namely the right to impose a unilateral quota on imports, 
If you look at section 5 of the Export and Import Permits 
Act today, you will see that the Government is restricted 
to certain types of situations where it can impose a 
unilateral quota. 


The Government of Canada has said this is our policy 
with reference to textiles. Although initially it felt that 
there were other adequate remedies available to the tex- 
tile industry the Government has gone along with that, 
and we will have to accept it, but we are saying that there 
should be restrictive right to impose a unilateral quota, 
which can be achieved by this consequential amendment 
to the Export and Import Permits Act, but restricted to 
the subject matter of this bill, namely, textiles and cloth- 
ing products which are defined in section 2. 


The Chairman: Senator Connolly, there may be a little 
confusion because of the fact that there has been includ- 
ed in this bill an amendment to the Export and Import 
Permits Act—that is section 26—and there may also be 
some confusion because section 27, purports to amend the 
Customs Act. Ordinarily you would expect that to be 
done in bills proposing direct amendments. They have 
used this as sort of a catch-all for purposes of enlarging 
the authority under the Export and Import Permits Act 
and Customs Act to deal with a situation that will occur 
under this bill. 


I think the conclusion that you reached seemed to be 
the right one, that at the present time, and quite apart 
from this bill, the Anti-dumping Tribunal, on a reference 
by the minister, has full authority to deal with any 
question of damage or injury by reason of imported 
goods. 

Which is 


Senator Benidickson: 


provision. 


a relatively new 


The Chairman: Yes, the amendment that provides that 
power was passed last year. 

All that is proposed here is that under the Export and 
Import Permits Act the minister will have authority to 
act in relation to reports or recommendations that may 
be made after this bill becomes law by the Textile and 
Clothing Board, or by the Anti-dumping Tribunal. So, 
truly, when this bill becomes law you have two places, at 
least, to which you can go. You can go to the Anti-dump- 
ing Tribunal, or in a more limited sense, you can go to 
the Textile and Clothing Board. 


Senator Connolly (Ottawa West): The Government, I 
think, as a result of the activities of these boards, is not 
going to be taking a decision—I do not like to use the 
word “vacuum”, but it is not going to be taking a deci- 
sion without knowing that all the parties have had an 
opportunity to present their views. 


Banking, Trade and Commerce 


22:11 


Mr. Sulzenko: It will not be a unilateral decision. 


Senator Connolly (Ottawa West): It will not be a deci- 
sion that is taken entirely by an official department. 

It seems to me that that is helpful to the Canadian 
Importers’ Association’s case. They should have this 
tribunal. I think that all this is doing is giving you. 
Correct me if I am wrong, but all this is doing is giving 
you an opportunity to present your case before action is 
taken by the Government. Is this a more helpful thing to 
have, than not to have? 


Mr. Sulzenko: What you say, Senator Connolly, does 
seem reasonable. Although no mention has been made 
specifically in the brief that has been prepared for pre- 
sentation before this committee, it is the view of this 
association—and these points were emphasized before the 
House of Commons committee—that this will be a per- 
manent bill, and we have the assurance of the present 
Minister of Industry, Trade and Commerce that import 
interests would be considered by the proposed board. But 
we feel that we always have to take into consideration 
the fact that perhaps in 20 years’ time there will be 
different parties involved in government, and as the 
wording stands in the bill it would be quite possible, it 
would seem to us, for a government to ignore import 
interests completely. 


Senator Benidickson: The board is a very small one. 


Mr. Sulzenko: There are three members, I believe, 
Senator Benidickson. 


Senator Connolly (Ottawa West): What did you say at 
the end? 


Mr. Sulzenko: That the work of the board, in various 
sections—and I would be glad to point them out—seems 
to be couched in permissive language, In other words, the 
board ‘‘may receive evidence submitted to it by an inter- 
ested party”. This is section 12 of the bill. 


Senator Connolly (Ottawa West): Certainly you have 
the prerogative right available to you. If the board decid- 
ed, for example that your association would not be heard 
and you felt it was essential, I would imagine you could 
probably go to the court and get an order requiring the 
board to hear you. 


Mr. Sulzenko: 
difficult. 


Our suggestion was that it should provide that the 
board shall hear the interested parties. 


It would be just that much more 


Senator Connolly (Ottawa West): There may be sense 
in that, although there may be times, I think, when the 
board has to have some restrictions. However, you know 
this bill better than I do. 


The Chairman: All we are noting at the present time is 
the position of this association. We can decide later 
whether we think it should be ‘may’ or ‘shall’ 
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Senator Cook: Dealing with section 26, when the minis- 
ter was before us he said: 


I might also say to you that a number of countries 
which I have been negotiating have said to us, “Why 
don’t you, like all the others, have the possibility of 
establishing quotas?” I could name countries where I 
have been told that Canada is the only country that 
does not have the proper equipment to deal with 
these problems and they said to us, “Why don’t you 
have a quota system?” 


As I understand it, that is the very purpose of Section 26. 


Mr. Corlett: May I make a comment, Mr. Chairman? 
The Chairman: Yes. 


Mr. Corleii: I think we should bear in mind, senator, 
that Canada is the fifth largest trading country in the 
world, which for the size of the country is really a 
stupendous feat and reflects great credit on our exporters 
and our producers and, indeed, the Department of Indus- 
try, Trade and Commerce. I think it is politically unwise, 
speaking in the universal sense, to empower authority to 
institute a system of quotas, and I and our association 
admire the rather statute way by which the Department 
of Industry, Trade and Commerce carry on their quota 
regulations at the moment. They are within the law, of 
course, but they put the onus for control and the onus for 
agreement on the exporting countries. They are usually 
referred to as voluntary restraints. However, there is an 
onus in the agreement— 


Senator Connolly (Ottawa West): You think there is an 
arm twisting? ; 


Mr. Corleit: I would strongly suggest that there is 
enough evidence to consider that possibility. 


However, the fact is, as I say, that we are a leading 
world trader and our export interests must continually 
have preference and, for this reason, I admire the Gov- 
ernment, and our association admires the Government, 
for the factual and effective way in which they are able 
to regulate, as they do now with some nine or ten coun- 
tries, textile products by quota. Furthermore, they are 
saved the huge administrative costs. Although they havea 
checking system of their own here in Canada, the 
administration of quota systems is carried on in the 
country of export, and I would suggest to the chairman 
and the committee that, perhaps, we are acting very 
effectively in this area. 


Senator Cook: He did make one comment—they do not 
always work. 


Mr. Corleti: It is a sound argument for reducing the 
number of restrictions, senator, to a minimum. Whatever 
law or restriction is passed, there are people always 
seeking amendment around it. However, I am confident 
that the very existence on the voluntary quotas is a 
deterrent on the majority not to break the rules. 


Senator Molson: My question is somewhat similar to 
that of Senator Cook. Does not section 26 provide a 
different remedy from any that could apply under the 
Anti-dumping Act. Just prior to Senator Cook’s question, 


it was being suggested that all the powers were already 
there under the Anti-dumping Act and that the Anti- 
dumping Tribunal could do what was necessary; but in 
fact, they have not all the options provided by section 26, 
which enables the system of quotas to be imposed. Am I 
not correct? 


The Chairman: Senator Molson, in my view you are 
right, because, if the Export and Import Permits Act is to 
be available for this use, there must be some amendment 
to the Export and Import Permits Act, I think, having 
regard to the terms of section 5 as they exist at the 
present ime. 


Section 5 reads, in this fashion. I do not wish to bela- 
bour the point, but it just illustrates that, if they want to 
use this control list on imports, which is provided under 
section 5 of the Export and Import Permits Act, then 
they must put in some authority, by way of amendment 
to that act, so that where the Anti-dumping Tribunal 
makes a report or where the Textile and Clothing Board 
makes a report, they can correlate the two—the Export 
and Import Permits Act and the implementing of the 
report or recommendation of either one of these boards. 
Section 5 of the Export and Import Permits Act says: 


The Governor in Council may establish a list of 
goods, to be called an Import Control List, including 
therein any article the import of which he deems it 
necessary to control for any of the following pur- 
poses, namely: 

(a) to ensure, in accordance with the needs of 

Canada, the best possible supply and distribution 

of an article that is scarce in world markets or is 

subject to governmental controls in the countries 
of origin or to allocation by intergovernmental 
arrangement; 

(ob) to implement any action taken under the 

Agricultural Stabilization Act, the Fisheries Prices 

Support Act, the Agricultural Products Cooperative 

Marketing Act, the Agricultural Products Board 

Act or the Canadian Dairy Commission Act, to 

support the price of the article or that has the 

effect of supporting the price of the article; 


There is the extent of the purpose for which the Gover- 
nor in Council can function under section 5. This section 
26 purports to add to that, by saying that where you 
have a recommendation or a report from either one of 
these groups, then the Governor in Council can use the 
facilities of the Export and Import Permits Act, in other 
words, that the control list that is provided for there is 
available for use to the extent provided here, that is, to 
limit the importation of such goods to the extent and for 
the period that, in the opinion of the Governor in Coun- 
cil, is necessary to prevent or remedy the injury. 


That is the scope of this amendment, to provide an 
effective—I was going to say “weapon”’—an effective 
means of giving effect to the report or recommendation 
of either one of these boards, if the minister is satisfied 
that it should be done. But, remember, it is discretionary 
in him. If he does not make the recommendation to the 
Governor in Council, then you can assume that that 
further step would not be taken. 
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I notice in the wording it says that it must be made on 
the report of the minister. Therefore, he must 
recommend. 

Our law clerk, Mr. Hopkins, and myself were talking 
earlier about this. The only concern we had was, who is 
the minister? The minister referred to in this bill is the 
Minister of Industry, Trade and Commerce; but who is 
the minister under the Export and Import Permits Act? 
In this case, we are fortunate that the minister who 
administers the Export and Import Permits Act is also 
the Minister of Trade and Commerce, so we are all right 
on that one. But in the next one, section 27, we may have 
to make an addition, section 27, we may have to make an 
addition, because there are two different ministers. 


Senator Molson: In view of the breadth and scope of 
section 5 which you read. Mr. Chairman, it would seem 
to me that subsection (b) here on page 13 is relevant. I 
was questioning that with the witness a minute ago, but 
when you read the breadth of that section, it seemed to 
me that subsection (b) is in its proper place here. 


The Chairman: Quite true. 


Mr. Dixon: May I make another comment here. I do 
not want to question Senator Molson’s judgment, espe- 
cially after last night’s victory, which we are all very 
pleased about. 


The Chairman: You might get a much— 


Mr. Dixon: Do you not agree, sir, that the point we are 
after there is to limit it purely to textile goods rather 
than to a complete wide range? 


Senator Molson: This was my original thought. If we 
are amending this other act, the Export and Import Per- 
mits Act, it seemed to me that then this becomes relevant 
because of the scope of that act is not in any sense 
limited to anything to do with textiles, which this act is. 


Mr. Dixon: No, but I think our counsel would agree 
that the original intent of the Export and Import Permits 
Act was really strategic and military and for foreign 
exchange. 


Mr. Corlett: Yes. Senator Molson will remember that 
the Export and Import Permits Act was a post war 
statute. If you look at the debates of that time, you will 
find that Mr. Howe, who was the minister, indicated that 
the statute would only be in effect for a few years. There 
was a definite life to the statute. There have been succes- 
sive renewals. Our thinking is that this is an extraordi- 
nary remedy. If an industry, such as the textile industry, 
as they have been able to do, can convince the Govern- 
ment that they need this extra remedy, that is fine. But 
then, if another industry comes along, it is our view as 
importers, that this other Canadian industry, wherever it 
may be, has the onus on it to satisfy the Government at 
that time. 


The Chairman: You know, Mr. Corlett, when you are 
talking about the limited purpose for which this Export 
and Import Permits Act was designed, at the time it was 
brought in, it reminds me of the fact that I had to review 
once the whole history of the income tax legislation of 
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Canada. I went back to 1917, when the Income Tax Act 
was originally introduced. It was called the Income Tax 
War Revenue Act. Sir Thomas White, when he was pre- 
senting the bill in 1917 in the House of Commons, said 
that this bill was designed to produce revenue to finance 
the additional responsibility of sending men overseas and 
would be terminated of course as soon as the war was 
over. 


Senator Beaubien: It is a long war. 


The Chairman: Finally, in 1948, I think it was, we got 
to the stage where we changed the name of the act. In 
1949 we introduced a new Income Tax Act. Once a 
statute gets on the statute books, and if it is capable of 
an application that was not even thought of at the time it 
originally got there, you will find amendments, adding 
powers, rather than introduce another bill. That is, I was 
going to say the progress in legislation, but I think rather 
I should say it is the progression in legislation. 


Could we come to section 27, because the same point is 
involved there, except that we do have this problem in 
section 27 which proposes an amendment by adding a 
subsection (2a) to section 22, subsection (2), of the Cus- 
toms Act. 


In this case we have a problem, because the Minister of 
Customs is not the same minister as the minister of 
Trade and Commerce. Yet the minister who functions 
under this new section (2a), I take it, is the Minister of 
Customs, since they are amending an act that he 
enforces. So we may have to say “either the minister or 
the Minister of Customs”. 


On section 22 of the Customs Act, it may be I should 
read it and you will get the purport of it: 


(1) Unless the goods are to be warehoused in the 
manner provided by this Act, the importer shall, at 
the time of entry, 


(a) pay or cause to be so paid, all duties upon all 
goods entered inwards; or 


(b) in the case of goods entered in accordance with 
the terms and conditions prescribed by regulations 
made under subsection (3), present in respect of 
the duties upon such goods a bond, note or other 
document as prescribed by such regulations; 


and the collector or other proper officer shall, 
immediately thereupon, grant his warrant for the 
unloading of such goods, and grant a permit for the 
conveyance of such goods further into Canada, if so 
required by the importer. 


The comes subsection (2)—and I remind you that we are 
proposing a new subsection (2a). Subsection (2) says: 
(2) Notwithstanding subsection (1), goods of which 
the export or import is prohibited, controlled or 
regulated by or under any Act of Parliament, may be 
detained by the collector and shall be dealt with as 
provided by any law in that behalf. 


Then there is subsection (2a), which is felt necessary to 
provide the authority of the minister in relation to goods 
intended for import. Clause 27 of the bill provides: 


Notwithstanding subsection (1),.. 
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Which I have read to you and which is contained in the 
Customs Act, providing that by paying a duty or provid- 
ing a bond the goods may be released. 

(2a) Notwithstanding subsection (1), where at any 
time it appears to the satisfaction of the Governor in 
Council on a report from the Minister that the goods, 
the export of which from any country is the subject 
of an arrangement or commitment between the Gov- 
ernment of Canada and the government of that 
COUNTOY.4.. 


That may refer to voluntary restraints. 
...are being imported into Canada in a manner that 
circumvents such arrangement or commitment, the 
Governor in Council may, by regulation, prohibit or 
otherwise regulate the entry of goods to which the 
arrangement or commitment between Canada and 
that country relates. 


That means that the right which an importer has to 
pay duty or provide a bond and recover his goods is 
subject in this case in relation to goods, which I take it 
may be the subject matter of voluntary agreement, if a 
country shipping the goods to Canada is attempting to 
evade the obligations which it voluntarily undertook. The 
minister, in this case the minister of customs, reports to 
the Governor in Council, who may prohibit or otherwise 
regulate the entry. The full forces of subclause (1) would 
not be available to them. 


Senator Molson: Why could this not be done under the 
Export and Import Permits Act? 


The Chairman: Then the conflict would arise as to the 
right under clause 22.(1) when goods are presented. The 
customs officer refusing might find himself in trouble. 


Senator Molson: It is too late in the process, in effect. 
The Chairman: That is correct. 


Senator Connolly (Ottawa West): You say, Mr. Chair- 
man, that in effect clause 27 is not related to the Textile 
and Clothing Board? 


The Chairman: That is correct. 


Senator Connolly (Otiawa West): This is done entirely 
by order and regulation made by the minister and it is 
something to do with the Customs Act. 


The Chairman: To be exact, it is an order made by the 
Governor in Council on the recommendation of the 
minister. 


Senator Connolly (Ottawa West): And the minister in 
turn has received the recommendation from officials of 
the department. 


The Chairman: That is right. 


Senator Connolly (Ottawa West): Because the goods 
are imported in a manner contrary to or at variance at 
least with the arrangement made between the Govern- 
ment of Canada and that of the exporting country. 


The Chairman : That is right. 


Senator Connolly (Ottawa West): Therefore we are not 
referring to the Textile and Clothing Board at all when 
we consider clause 27. 


The Chairman: No, except that these voluntary 
arrangements may have more particular application to 
textile importations and therefore it would have a direct 
bearing on that industry in particular. 


Mr. Dixon: At the moment, Mr. Chairman, the only 
voluntary restraints are in textiles, with the exception of 
radio receiving tubes from Japan. 


The Chairman: Yes, almost the full import of this 
applies to textile imports. However, conceivably there 
could be other situations and this is drawn broadly. 
Anything that is the subject matter of voluntary agree- 
ment on restraints or quantities as between Canada and 
any other country could be affected by this proposed 
amendment to the Customs Act. At least, that is the view 
I take at the moment. 


Senator Connolly (Ottawa West): Could I ask one of 
the witnesses, in view of the discussion we have now had 
relating to clause 27, might they favour the change that 
the Textile and Clothing Board be authorized to review 
the subject matter of clause 27? There is no hearing 
provided for the imposition of the sanction; it is just 
imposed by order in council on the recommendation of 
an Official. 


Would the Canadian Importers Association be better 
pleased by having an opportunity to present its case 
before the Textile and Clothing Board in the event of an 
order in council being contemplated? 


Senator Cook: Is it not simply a matter of evidence as 
to whether a restraint agreement has been broken? 


The Chairman: Are you referring to clause 9, Senator 
Connolly? 


Senator Connolly (Ottawa West): No, just clause 27. 
Perhaps I should look at clause 9. 


The Chairman: Yes; clause 9 provides the authority to 
the Textile Board, which is limited with respect to the 
importation of any textile and clothing goods. They have 
authority either to initiate an inquiry themselves or to 
act on a complaint from a Canadian producer or a writ- 
ten request from the minister. 


senator Cock: Clause 27 applies only if there is in fact 
an arrangement between the two governments; it 
depends on the question of evidence whether it has been 
broken. 


The Chairman: At that stage, I take it, if the Govern- 
ment has made a voluntary arrangement in relation to 
quantities of goods imported we would be beyond the 
stage of a question of damage or injury by reason of the 
agreement. It may be by reason of the abuse of the 
agreement. The new subsection (2a) imposed by clause 27 
of this bill would cover the case where there is an abuse 
or it is believed one exists in relation to the terms of the 
agreement. 
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That seems to be a reasonable authority to grant, does 
it not? Are there any other questions in relation to this 
point? 

We will move on to your other objections, Mr. Dixon. 
You are of the opinion that the stream of imports should 
not be interfered with in any way other than by tariff; is 
that correct? 


Mr. Dixon; The largest handicap, Mr. Chairman, in this 
proposed legislation as far as the Canadian textile 
importer is concerned is the uncertainty of future action 
by the Textile and Clothing Board. No Canadian import- 
er and, indeed, no manufacturer in Canada will ever 
know in advance literally what product will come under 
examination of the board at the request of a domestic 
producer. There will obviously be situations in which a 
domestic producer in difficulties will appeal for assist- 
ance. There will be Canadian producers of similar goods 
who are quite satisfied with existing arrangements. 
Undoubtedly, also, there will be some conflict of interest 
within the industry as a whole. 

To the Canadian importer, however, the whole possibil- 
ity and opportunity for restrictive legislation on virtually 
any textile product, whether it be an expensive cashmere 
sweater or a cheap shirt from the people’s Republic of 
China, can be the study of a review by the Textile and 
Clothing Board at any time, with subsequent recommen- 
dations or restrictive action. This is itself is our largest 
objection to the bill. Had the bill not included these 
consequential amendments, which inclusion indicates that 
certain serious restrictive action can result from the 
board’s inguiry and recommendation to the Government, 
we would have been quite satisfied. 

We agree in principle that Canada needs and must 
have a strong textile industry. At the same time we do 
not wish it to be entirely protected from world competi- 
tion. We recognize at the moment that there is an imbal- 
ance of trade in so far as Canadian textile imports and 
exports are concerned, although there are areas of 
Canadian textile production which are not only profita- 
ble, but highly successful in the export field. I think 
immediately of carpets, where Canada has an enviable 
reputation. 

Our most serious objection to the bill, therefore, is the 
uncertainty of restrictive action against any textile prod- 
ucts following review by the Textile and Clothing Board. 


The Chairman: Mr. Dixon it appears to me from what 
you have said that what you would like would be to have 
the importer added as a person who is entitled to avail 
himself of the services of the Textile Board. 


Mr. Dixon: This is true. 


The Chairman: At the present time, under the bill 
only the Canadian producer of textile goods, or the board 
itself on its own initiative, or the minister, may get the 
subject matter before the board. What you are suggesting 
is that an importer should be given a right to lodge a 
complaint to the board. 


Mr. Dixon: This is one aspect of our view, sir, yes. 


The Chairman: Is this one that you are putting 


forward? 
Mr. Dixon: Yes. 
The Chairman: Is this heavy artillery? 
Mr. Dixon: No, importers never use heavy artillery, sir. 


The Chairman: Sometimes the more subtle approach is 
better. 


Mr. Dixon: Seriously, our interests are first in the 
uncertainty of the future as far as textile imports are 
concerned. Equally, we are interested in having the 
opportunity to present our views and to ensure that we 
are invited as importers to present the views of the 
importing community when the board is making its 
consideration. 


The Chairman: You do have that now. 


Senator Cook: Under clause 12(2)(c) an importer is an 
interested party. 


The Chairman: You are an interested party under 
clause 12. 


Mr. Dixon: Yes, but there again we come back to our 
“may” or “shall’’, which I understood from you on the 
earlier clause you would consider later. 


Mr. Corlett: We could agree. Mr. Chairman, the defini- 
tion of “interested party” does include an importer. Then, 
as we see it, if you look at subsection (1) of clause 12, 

The Board may...receive evidence...by an interest- 
ed party 


Senator Cook: That is a good point. 


Mr. Corlett: In 10 or 20 years time the chairman of the 
board might not like importers and he might ignore 
them. It is true that notice has to appear in the Canada 
Gazette, but from a practical point of view I do not think 
the average importer would read the Canada Gazette. 


The Chairman: Certainly we do not have problems 
about putting the word “shall” in relation to some func- 
tion of the minister; we do not have that problem here. It 
is simply that the board, you said, shall in any manner 
receive evidence submitted by an interested party. We 
are not going to upset by reason of that any of the order 
of priorities or anything else, on matters of address. It 
may make sense, because in that same subsection it says: 

The Board may, in the manner specified by its rules, 
receive evidence. 


Then it goes on to say: 


...Shall take such evidence into account in making 
its report to the Minister. 


There is a difference there. The board decides under the 
“may” that it will not hear an interested party. Yet the 
subsection says it 
shall take such evidence into account in making its 
report. 
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Having refused to hear him, they do not know what his 
evidence is going to be and therefore they do not pay any 
attention, or they do not guess. I think the importer is an 
interested party, and if he is he should have the oppor- 
tunity of presenting evidence; he should be in the posi- 
tion of making the decision whether he will go or not; it 
is not for the board to decide whether it will hear him or 
not. 


Senator Cook: I agree. That seems a good point, Mr. 
Chairman. 


The Chairman: Are there any other points, Mr. Dixon? 
It seems to me, as I read your brief, that you seem to 
have touched on the pertinent points. Have I missed any? 


Mr. Dixon: No. 


The Chairman: I thought you were trying to suggest in 
your brief that there was adequate protection to the 
textile industry through the tariffs that presently exist, 
and I thought you were suggesting that therefore nothing 
more is needed. 


Mr. Dixon: This is how we have basically felt all along, 
that there is more than adequate protection under the 
existing statutes. However, as our counsel has pointed 
out to you and your committee, the Government has been 
prevailed upon by the Canadian textile industry to take 
a more in depth look at their particular problems, and 
this legislation has passed the Commons and is now 
before you. We would anticipate that we cannot hope at 
the present time to see the bill substantially amended. 
Consequently, we have concerned ourselves with trying 
to restrict its restrictive powers to the minimum. 


The Chairman: Just stopping you there, Mr. Dixon, 
when you say that you could not hope, if you look at 
what we have done in the past in relation to legislation, 
we have rewritten the whole thing. 


Mr. Dixon: I did not mean to presume your opinion, of 
course. 


The Chairman: You might want to revise the language 
that you used. 


Mr. Dixon: Yes. I do not want to presume your com- 
mittee’s decision. I do want to suggest that we have to try 
to anticipate varying consequences of your consideration 
and the final bill. Let me put it this way. I can say this I 
think. The Canadian textile industry is continuing to be 
vociferous and anxious to have more and more restrictive 
measures assessed against textile imports, and eventually, 
of course, we are concerned that by the consequential 
amendments this trend will continue. This is even now 
our dominant concern over the textile review board that 
is being considered. 


The Chairman: The whole basis of this bill—and I 
think you agreed with that, inferentially anyway—is that 
it is to deal with the question of damage or injury to the 
domestic market. I thought I understood you to say that 
you agreed with that in principle, that that was a worthy 
objective. 


Mr. Dixon: It is indeed, sir. It is just the cost to the 
Canadian consumer and the Canadian importer and 
exporter that is our concern. We agree with the rationali- 
zation program very much indeed. 


Senator Molson: Does your association have a large 
membership? I suppose it must be very large. 


Mr. Dixon: Unfortunately, senator, no, it is limited at 
the moment to about 640 members, of which 60 only are 
concerned with textiles. We have some beer importers 
within the membership also. 


Senator Molson: I did not bring that up; you did. 


Senator Isnor: Getting away from the legal aspect, are 
you concerned mostly about the imports or the exports of 
goods by the yard or manufactured? 


Mr. Dixon: Undoubtedly there is in the textile industry 
a conflict within our association membership concerned 
with textile imports. There are those who import finished 
garments who maintain, rightly in their view, that any 
protection offered to the garment industry should be very 
limited. I and the majority of our importers are con- 
cerned with the import of textile piece goods, where 
there is further Canadian content to be added before the 
garment or final product reaches the consumer. There is 
a conflict within our membership. Naturally those who 
import garments want the duties and restrictions on gar- 
ments to be the minimum; those who import piece goods, 
which are subsequently to be processed in Canada, seek, 
and feel they have a better ground for, more protection 
in Canada against imported garments and less protection 
in Canada against the textile piece goods, which they feel 
would be to Canada’s advantage, and I share their view. 
There is a division within our association. 


Senator Isnor: As expressed just now, your motto 
would be “Imports for Exports’. 


Mr. Dixon: Exactly. 


The Chairman: I take it we have run through your 
presentation? 


Mr. Dixon: Yes, sir. Thank you very much indeed for 
an excellent hearing. 


The Chairman: I use the word “through” and not 
“over”. 


Senator Benidickson: Mr. Chairman, I just want to go 
back for a little. We originally relied on the Customs Act. 
You have emphasized the importance of relying on 
tariffs. We had a big inquiry in 1958, presided over, I 
think by Mr. Justice Turgeon. He came to the conclusion 
that the protection required for textiles should be per- 
haps that which would meet imports from America, and 
he rejected a lot of the wails with respect to the imports 
of textiles from the so-called undeveloped countries. 


We have not had a great deal of what you might call 
protective legislation for years. Strangely, we have been 
getting it in the last two or three years. There is the 
Anti-dumping Act which is supplemental to the use of 
tariffs, and we have had the act with respect to a 
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machinery board, and now we get another board in con- 
nection with textiles. What are your comments with 
respect to the import of textiles from the under- 
developed countries, particularly the Pacific rim coun- 
tries, with whom we are doing a lot of trade these days? 


Mr, Dixon; Senator, in matters of international trade— 
and I said earlier that Canada is the fifth largest trading 
nation—we share the view that each country should pro- 
duce what it can produce best, and I have grave doubts 
that Canada, with a population of 21 million, is able to 
produce the complete range of textiles for its citizens at 
competitive prices. 


We find it illogical for Canadian manufacturer to pro- 
duce the type of goods that are available from the so- 
called Pacific rim countries. We feel they should concen- 
trate their efforts where their potential lies, which is in 
carpets, blankets and certain fabrics, and Canadian- 
styled and Canadian-designed clothes. Basically we sub- 
scribe to the view that a customer abroad is just as 
important as a Canadian textile worker, because the 
customer abroad provides a livelihood for a vast majority 
of Canadians, directly and indirectly. At the same time 
we also submit that an importer has the same right as 
the Canadian producer, in that he contributes to the 
economy rather heavily in the form of these duties you 
have referred to. 

In addition, we have the facility of opening the Canadi- 
an textile industry or any other industry to the wind of 
world competition, and to the innovation that comes from 
free interchange of goods. 


The Chairman: Thank you, Mr. Dixon and Mr. Corlett. 


We have another association here this morning, the 
Canadian Textiles Institute, represented by Mr. J. I. Arm- 
strong, the President; Mr. R. H. Perowne, who is the 
President of Dominion Textile Limited; Mr. D. Taran, 
President of Consolidated Textiles Limited; and Mr. F. P. 
Brady, who is general counsel for Dominion Textile 
Limited. 


Mr. J. I Armstrong, President, Canadian Textiles Insti- 
tute: Mr. Chairman, honourable senators, we, too, very 
much appreciate the opportunity of appearing before 
you. We, have viewed the progress of Bill C-215 through 
the house, and through the parliamentary committee, and 
now through the Senate, with a great deal of interest. 


It is not our intention this morning to table a brief or 
present a case that might more properly be put to the 
textile and clothing board. 


Our interest has been the subject of many studies in 
depth in recent years by Government departments, by 
management consultants and by ourselves. We are not 
sure that we can add very much to the record this 
morning, but it did seem to us that it would be appropri- 
ate if we presented ourselves and endeavoured to answer 
any questions you might wish to put to us. We are 
delighted to have had the opportunity of hearing the 
importers’ presentation by Mr. Dixon and Mr. Corlett 
and their associates. I think we share the same concern 
about the Canadian economy in broad terms. I am not 
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sure, however, that we always agree on the best way to 
bring that about and with your permission, Mr. Chair- 
man, I would like to comment on one or two of the points 
made by Mr. Dixon. 


I am delighted that he agrees with us that there should 
be a viable and strong textile industry in Canada. To that 
we say amen. Our industry is one of the largest employ- 
ers of manufacturing labour in Canada. With the clothing 
industry, we account for 200,000 employees, 60 per cent 
of whom are in the Province of Quebec, 30 per cent in 
Ontario and 10 per cent in the other provinces. It is truly 
a national industry. There is not a province without one 
of our mills or clothing manufacturers located in it. 


However, Mr. Dixon and the Importers’ Association 
have stated in their brief, and they rest, I think, many of 
their views on this theme, that this legislation is designed 
to be restrictive. I do not really think so. The legislation 
proposed in Bill C-215 is nothing more than a framework 
for policy decisions which will be made at a later time. 


It is certainly not restrictive in the way it is written, 
and certainly when compared to legislation of other 
countries it is far from restrictive, even if it were inter- 
preted the way we might wish it to be. 


One of the senators compared controls in Canada to 
those of some other countries. I happen to have with me 
a paper we prepared a couple of years ago in which we 
endeavoured to tabulate the controls on imports in other 
countries and with your permission, Mr. Chairman, I will 
just refer very briefly to some of the wording from these 
controls. 


First of all, the Benelux countries: All imports from 
Japan are subject to licence. Quantitative restrictions 
only on the items included in the quota list, of which 
there is a long list of almost all textile products. France: 
Quotas against Japanese and other low cost countries. 
Then most of the European countries have the Noord 
Wijk agreement which exists between the Benelux con- 
tries, Germany, Switzerland, Italy, France and Norway 
not to re-export to each other cotton and spun gray cloth 
originating from Japan, China, Hong Kong, India, Pakis- 
tan. Italy has quotas on a six-month basis, and textile 
items not included in the list are free of control. How- 
ever, when one looks at the list there are very few items 
not included. 


Possibly the best example of quotas and restraints on 
trade in some of the other countries are those in Switzer- 
land, where imports of textiles from Japan are not per- 
mitted if their prices are lower by more than certain 
margins. The margins are: Woven fabrics of wool, 12 per 
cent; cotton, 10 per cent; and other textiles, including 
most fabrics, 20 per cent. There are others here, but 
certainly, generally speaking, our controls are nothing 
compared to those in other countries. 


I think it was Senator Cook who noted that we do not 
have the power in Canada to impose quotas unilaterally 
at the moment. The international long term arrangement 
on cotton textiles which was signed by some 32 countries 
in Geneva in 1951, I think, and reviewed again last year, 
had a separate addendum pointing out that Canada did 
not have power to impose quotas unilaterally. All other 
signatories did, indeed, have that power. 
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Senator Beaubien: What about the United States? 


Mr. Armstrong: The United States has the power to 
impose quotas unilaterally. The only question in the 
United States seems to be, as it would be the question 
here, whether or not it is appropriate to impose quotas in 
certain circumstances? 


Senator Molson: Are there any in effect that you know 
of? 


Mr. Armstrong: There are voluntary agreements 
between the United States and Japan and other coun- 
tries, the same as there are in Canada. 


Senator Molson: There are no imposed quotas that you 
know of? 


Mr. Armsirong: No, not at the moment. 


Senator Benidickson: Did the bill we heard so much 
about just prior to Christmas in the United States 
referred primarily to textiles? 


Mr. Armstrong: The Mills bill? I recall the bill very 
well. As you say, it became a Christmas tree in the 
process. 


Senator Benidickson: Did it propose to do more than 
the present voluntary agreement? 


Mr. Armsirong: Yes, it did. The Mills bill proposed at 
that time, as I understand it, to empower the Govern- 
ment to impose quotas unilaterally on certain textile and 
footwear products from Japan, because apparently the 
Japanese were unwilling to negotiate voluntary restraints 
in areas— 


Senator Benidickson: The bill died because of the end 
of the session in December. Has it been re-introduced 
here now? 


Mr. Armstrong: No, not to my knowledge, although it 
is still a very active subject in Washington, I believe. 


I was saying, Mr. Chairman, that our industry is a very 
large employer of labour. However, in the last five years, 
we have lost 8,000 employees in the primary textile 
industries and 1,000 employees in the clothing industry. 
This is very significant, because in many of the com- 
munities in which the textile industry is located, the local 
textile mill is virtually the only source of manufacturing 
employment in that community. And there would be no 
economic life if that mill did not exist. I could cite 
several cities, like Magog, Cowansville, Valleyfield, 
Drummondville in Quebec, Cornwall, Arnprior and 
others in Ontario. 


It has been said by the minister, by the National Indus- 
trial Conference Board, and others, that the Canadian 
primary textile industry and the clothing industry are as 
efficient technologically as that of any other country 
in the world. Its productivity is of a very high level, 
because of an investment of over $1 billion in the last ten 
years. 


There is more money waiting for investment in the 
industry, too, but not under present circumstances where 
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we are being put out of one market after another by 
imports from these low cost countries. 


| Mr. Dixon referred in his presentation to the uncer- 
tainty faced by his 60 export and import textile importer 
members. We face that same uncertainty. Many of our 
mills have gone out of business quickly because of 
imports from these low cost countries. This is not unique 
to Canada or to the textile industry. 

The current article, the current cover story in Time 
Magazine, refers to Japan’s business invasion. Other 
countries and other industries are facing the same 
problem. 

Our industry is 80 per cent Canadian-owned. It has 
shown remarkable price stability over the years. In fact, 
in the past ten years, textile prices have risen by 3.1 per 
cent, which is less than a third of one per cent a year. 
That is an exceedingly good record. 


Senator Isnor: Would you repeat those figures? 


Mr. Armstrong: Prices of textile products in Canada 
over the past ten years have risen just 3.1 per cent over 
that whole period, which is about one-third of one per 
cent per year. 


Senator Beaubien: How much would your wages have 
gone up in that period? 


Mr. Armstrong: Perhaps Mr. Brady or Mr. Perowne 
could answer that. 


Mr. J. R. Brady, Canadian Textiles Institute: Our 
wages in that period have gone up by at least 80 to 100 
per cent. 


Senator Casgrain: Is that a general increase? 


Mr. Brady: No, not in relation to the textile wages 
everywhere. Actually, we are paying the highest textile 
wages in the world. If you take wages and the fringe 
package. Certainly, if you compare the issue of parity 
with wages in the United States, this is one area where 
parity has been achieved. Comparing to wage levels in 
other competitive countries, there is just no comparison 
on that point. In the areas in which we are located, the 
wages compare very favourably with manufacturing in 
general, 


Senator Isnor: That is, 90 per cent in Ontario and 
Quebec? 


Mr. Brady: Taking communities, 60 per cent in Quebec 
and 30 per cent in Ontario. 


Senator Isnor: in those two 


provinces? 


That is, 90 per cent 


Mr. Brady: Yes. 


Senator Hays: Mr. Chairman, the witness said that the 
increase has been only one-third of one per cent a year. 


Mr. Armstrong: Yes, it has, on the average over all 
textiles. Man-made textiles... 
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Senator Hays: Your tie, for instance, I am sure you 
could not buy that tie as cheap as you could then? 


The Chairman: That is why he suggested, on the aver- 
age. All ties are not like that tie. 


Senator Molson: The average tie. 


Mr. R. H. Perowne, president, Dominion Textile Limit- 
ed, Canadian Textiles Institute: That is one thing that we 
do not make, incidentally. 


Mr. Armstrong: Carpets, which are within our industry 
and to which Mr. Dixon referred—the price of carpets is 
less now than it was ten years ago. The price of the 
man-made textiles in general is about 11 per cent less 
than it was ten years ago. In other areas, however, prices 
have gone up 15, 18 per cent, and so on. I have a whole 
list of them here. But on average it is one-third of one 
per cent a year. I think it is fair to take an average over 
all textiles. 


Senator Hays: I think you said in the breakdown that 
there were 200,000 people employed in the textile 
industry. 


Mr. Armstrong: Yes, sir. 


Senator Hays: What is the percentage of retail work- 
ers? What is the breakdown, compared to those involved 
in manufacturing? 


Mr. Armstrong: I am afraid I cannot answer that. 
There are no retailers worth speaking of in our indus- 
try—this is manufacturing employment and not the ser- 
vice industries. 

There are about 100,000 in the primary industry and 
about 100,000 in the clothing industry, but these are 
manufacturing workers and do not include retailers or 
any of the service industries. Of course, there are many 
studies on the point, and it appears that the multiplier 
effect in our industry of associated industries directly 
dependent on our industry is of the order of two. In other 
words, if our two industries employ 200,000 people, there 
are about 600,000 people directly relying on the continua- 
tion of this industry and its employment. 


Senator Desruisseaux: May I ask another question. 
Relatively speaking, in the last three years, what has 
been the value of the imports of textile goods, in these 
last three years? 


Mr. Armstrong: I have the figures here. I can give you 
the figures in thousands of square yards. Would that be 
satisfactory, rather than in dollars? 


Senator Desruisseaux: I think it is the value that 
would be the more meaningful, approximately. 


Mr. Armstrong: In 1969, imports of fabrics and cloth- 
ing, and clothing converted into yardage, so that it is one 
figure, totalled 551 million square yards. Canadian pro- 
duction in that year totalled 619 million square yards. 


Senator Flynn: And you exported? 


Mr. Armstrong: Yes. Our industry exports roughly $75 
million worth of primary textile and products a year, to 
many countries. Mr. Perowne of Dominion Textile and 
Mr. Taran, both are exporters, and the exports have been 
growing. 


Mr. Perowne: For Dominion Textile, I can say that 
over the last seven years, and we hope it will happen 
again this year, in round figures 7 per cent of our total 
dollar sales are represented by exports. The bulk of those 
exports are to British Commonwealth countries. This is 
putting it into dollar figures, in round figures, it is $10 
million to $11 million per annum, in export. 


Mr. D. Taran, President, Consolidated Textiles Limited, 
Canadian Textiles Institute: In our case, the figures are 
slightly higher. It is 15 per cent of our total dollar sales, 
in exports. 


Senator Flynn: Does that mean that it is less than 50 
per cent of the Canadian market? 


Mr. Armstrong: That is correct. The total apparent 
market in Canada for textiles, domestic producers have 
50 per cent and 50 per cent is controlled by imports. 


Senator Desruisseaux: I asked a question previously. 
What is the increase per year in the last three years, of 
imports of textile goods, percentagewise or otherwise? 


Mr. Armstrong: In 1964, for example, our imports were 
438 million square yards; in 1966, 469 million square 
yards; in 1968, 512 million square yards; and in 1969, 551 
million square yards. 

We have been concerned with the erosion of our indus- 
trial base on which the exports which have been referred 
to must be based. 


Canada imports more per capita from low cost coun- 
tries, than any other country in the world. 


For example, we take $28.43 in United States funds 
equivalent, from low cost countries, which is double that 
of the United Kingdom— 


Senator Beaubien: Per head, you are talking about 


now? 


Mr. Armstrong: Yes, per head. It is double that of the 
United Kingdom which takes $15.61, three times that of 
the United States at $10.40 and four times that of the 
countries making up the E.E.C. in Europe, which is $6.86. 
This is what really concerns us and is the problem with 
which we are faced. We have said many times that we 
are prepared to compete with the countries of Western 
Europe, the United States, England and all the developed 
countries of the world. This is so because we are efficient 
technologically and we feel that we can do it. This does 
not apply to imports from countries such as Taiwan and 
Hong Kong, nor to other industries in other countries. 


Mr. Dixon referred to the fact that we should perhaps 
in Canada do what we can best do and let Taiwan and 
Hong Kong do what they can best do. I will challenge Mr. 
Dixon to point to any manufacturing industry in Canada 
which can compete with these countries. 
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Senator Cook: Does the witness agree with the follow- 
ing figures? During the year 1964 our imports amounted 
to $463 million, as against $701 million in 1969, an 
increase of 51 per cent. 


The Chairman: The question being how much of that is 
increase in price and how much in volume? 


Senator Cook: In 1964 our exports amounted to $75 
million, as opposed to $147 million in 1969, an increase of 
98 per cent in our export trade. 

The figures for employment were 192,000 in 1964, as 
opposed to 198,000 in 1969. 


Senator Beaubien: What is the source of the figures? 
Senator Cook: The Dominion Bureau of Statistics. 


Senator Carter: Does the wage increase and price sta- 
bility referred to mean that you have been able to afford 
the increased wages out of productivity, which has kept 
pace with price increase? Have wages outpaced 
productivity? 


Mr. Armstrong: Our productivity over the last several 
years have been at a higher rate than that of any other 
Canadian manufacturing industry, an exceedingly high 
rate. I believe our ability to maintain prices in this way 
has certainly been largely due to productivity increases 
in those years. 


Mr. Perowne: So far as Dominion Textile Limited is 
concerned, over the past ten years we have spent in 
excess of $100 million in upgrading, keeping ourselves 
technologically proficient. We have had our company and 
our industry, as stated by Mr. Armstrong, researched and 
analysed from stem to gudgeon. We are quite confident 
that our own industry—again I am referring particularly 
to Dominion Textile Limited—is capable from a techno- 
logical point of view. We have good labour, employing 
approximately 10,000. We have knowledgeable personnel 
and, we believe, good management. We are familiar with 
the textile industry and for the kinds of conditions that 
are imposed on the Canadian textile manufacturer we 
will put ourselves up against any manufacturer, whether 
it be in the United States, Japan or anyone else, if in 
terms of size of market and conditions prevailing in that 
market they compete against us in Canada. 


It might be of interest to reflect for a moment on the 
amount of United States takeover we have read of in the 
newspapers during the iast few years. If this were such 
an easy market and we in fact were noncompetitive, 
unimaginative and not creative, it is somewhat surprising 
that the J.P. Stevens, the Burlingtons, the Lowensteins, 
the Cone Mills, the Springs Mills and Cannon Mills of the 
United States have not come to Canada in search of an 
easy haven in which to compete in the textile manufac- 
turing field. 


Senator Carter: When he was before us the minister 
made the point that one of the purposes and factors that 
make this bill necessary is the necessity of the textile 
industry to re-organize itself. This means that some sec- 
tions of the industry would be phased out, while others 
would probably expand. 
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My point is that in spite of all this productivity, you 
still feel that in the foreseeable future there is no way of 
competing within certain sections of the industry. 


Mr. Perowne: As far as Dominion Textile Limited and, 
I believe, other segments of the textile industry are con- 
cerned, we have not yet found a way to pay an average 
wage of $2.75 in Dominion Textile Limited and with all 
other costs relative to this type of economy in Canada 
compete against the Taiwans, Koreans, and so on, at the 
10, 15 or 18 cents per hour wage level. Really this is the 
nuts and bolts of the problem with which we are faced. 


Dominion Textile Limited has always shown itself to 
be prepared to spend money and face up to all the 
normal business risks that may be envisaged. We all 
know that there are a great many business risks 
envisaged at the present time. However, so far as compe- 
tition from Taiwan, Korea, Macao, China, Portugal, India, 
Pakistan, Colombia, and so on is concerned, we have not 
as yet been able to find that magic wand. 


Senator Carter: What percentage of your total industry 
will disappear in your phasing out process? 


Mr. Perowne: If in fact we in Canada are to face up to 
the unemployment situations that are about us today and 
are not to have this situation continue to erode and 
deteriorate, I would hope that the number of plants and 
companies that have gone by the wayside will be put toa 
halt and that we will see new plants come into existence. 


In 1953, well before anyone in this country and, indeed, 
in the forefront of developments in England and the 
United States,our company was spending money in 
anticipation of the advent of the blended type fabric with 
polyester. Dacron, fortrel and terylene are all names of 
polyester blended with cotton. We built a plant in Long 
Sault, Ontario, and a very big $20 million plant at Beau- 
harnois, outside Valleyfield, Quebec. 


However, as we sit here today there are no quotas on 
polyester cotton goods. There being no protection whatso- 
ever against polyester cotton, no-iron, easy-care fabric 
goods from Japan, Taiwan and other low-wage countries, 
we are just sitting ducks. The increase in fixed overhead 
that must be borne in our plants prohibits our generating 
sufficient funds, at 65 or 75 per cent of capacity, to merit 
Dominion Textile Limited asking its board for approval 
to erect another new plant. 


The Chairman: Mr. Perowne, I think there is general 
agreement that the provisions of the bill are needed. 


Mr. Perowne: Yes sir. 


The Chairman: I think you have just underlined this. 
Since there is general agreement, except for information 
purposes it is not really relevant to the decision we will 
come to, whether we will pass the bill as it is or as 
amended. We are glad for the information, but we do not 
want to get too far along on that track. 


Senator Desruisseaux: The witness mentioned previ- 
ously that due to uncertainties extensions were being 
held back. I was curious about the estimated value of 
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those extensions that were being held back because of 
the uncertainties that we presently have. 


Mr. Armstrong: Perhaps Mr. Taran can comment on 
that, because I believe he himself has held back an 
investment. 


Mr, Taran: Basically our biggest problem, which 
relates directly to the bill, is that we do not know what 
will happen tomorrow. As Mr. Dixon said for the import- 
ers, we have had these cases. I will give you a case 
history from our own company. In 1967 we, being the 
first in North America to do so, developed the ability to 
weave textured polyester fabrics. We were able to export 
these fabrics to the United States because of our techno- 
logical advancement over them, but we could not com- 
pete in our own market against Japan, because unfortu- 
nately at the same time the Japanese developed, or were 
in the throes of developing, this particular type of weav- 
ing of textured polyester. We went to the Government, to 
the Department of Trade and Commerce, and 
complained. 


I will just read out these figures of Japanese imports 
into Canada: in 1967, 1.67 million square yards; 1968, 3.2 
million square yards; 1969, 7.9 million square yards; 1970, 
13 million square yards. In other words, they went from 
1.6 to 13 million square yards in four years. They have 
now completely taken over the market. The Canadian 
producer now controls only 22 per cent of the market; 
Japan alone controls 45 per cent. 


We made a decision at that time because of the appar- 
ent market available for this type of product. We took 
over a mill that was going out of business in Magog. We 
brought it back into full production and kept it that way 
until September of last year, when we were forced to 
close it because at that time the Japanese made a mis- 
take in Osaka; they over-produced, and dropped 
their prices 30 per cent in September of last year. 


No business can plan. It is impossible. Had this review 
board been in existence three years ago our only avenue 
at that would have been to go to the review board and 
present our case. There is no guarantee they would have 
accepted it, but at least we would have known then the 
proper business decision to make based on the facts 
presented. The Japanese had the audacity, and have had 
until just last week, to tell the Canadian Government 
that these fabrics were not produced in Canada. I person- 
ally had to make a presentation to the Japanese trade 
delegation to prove to them that we did make them. 

We have held back a very large capital expenditure, 
and our board of directors has decided that we will not 
invest in any new capital in plants or equipment until 
such time as we have a better understanding of the 
ground rules with which we have to work. 


Senator Beaubien: Do you still export that sort of 
thing to the United States? 


Mr. Taran: Yes, we do. 


Senator Beaubien: Because the Japanese cannot get in 
there? 


Mr. Taran: No, because basically we can export a very 
small amount on a styled basis, because of our proximity 
to the American market; we are one hour away from 
New York and we can go into New York and make a 
certain pattern for a New York converier who would like 
to get on the market quickly. What has happened is that 
the Japanese naturally will get the bulk of the business; 
we may get 50,000 to 100,000 yards, but the Japanese 
may get two million yards, because they will knock it off 
and it will come in two months later. That is really what 
we are doing. 


Senator Desruisseaux: Is that not anti-dumping? Did 
you avail yourselves of our anti-dumping laws? 


Mr. Taran: Unfortunately our experience with anti- 
dumping has not been too successful. It is very difficult. 
The Canadian Government has made a lot of investiga- 
tions in the past, but because of the manner in which 
bus ness is done in Japan it has been impossible to prove 
dumping. If you read that Time magazine article, you 
will apprec'ate that they have trading companies which 
all the trade goes through. These trading companies deal 
in a multitude of products. Nobody in the Canadian 
Government has to this day been able to figure out how 
they operate, and it is impossible to prove. 


Senator Isnor: Where are these trading companies 


located? 


Mr. Taran: They are located in every major city in the 
world. 


Senator Flynn: Do you think this bill will help them 
make up their minds? 

Mr. Taran: The only hope we have is that this bill will 
cnable us to come and present a case. In many cases, 
when we cannot prove we are viable and competitive 
over a long term, I am sure the Government will tell us, 
“We are not interested in protecting you’, and we 
have never asked for that. 

The Chairman: Mr. Taran, the added power we gave to 
the Anti-dumping Tribunal last year is not dependent on 
establish ng dumping. It is only damage or injury to 
domestic production. It makes a report to the minister 
and it is up to the minister then to decide whether he 
will apply surcharges or countervailing duties, or what 
he will do. We also provide the same kind of power to 
this textile board, so there is machinery to deal with that 
situation. 


Mr. Taran: There is only one problem. The Anti-dump- 
ing Tribunal has the power to apply countervailing 
duties... 


The Chairman: No, the minister has. 


Mr. Taran: The minister. Our problem is not duties. 
Our problem is quantitative quotas really. 


The Chairman: That is what is coming in in this bill. 
Mr, Taran: That is right. 


Senator Cook: That is clause 26, 
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The Chairman: Have you anything further to add? 


Mr. Armstrong: No, Mr. Chairman, unless there are 
any other questions? 


The Chairman: Are there any other questions? I think 
we have gone through all the merits of this bill rather 
carefully. 


Senator Beaubien: I would like to ask the witness one 
question. You say a duty is no use. You mean the differ- 
ence in price is so enormous? 


Mr. Taran: Let us put it this way. I cannot understand 
the Japanese cost system, and I have been to Japan a few 
times. Their cost or selling price is based really on what 
the market is. If they decide they want a piece of a 
market, cost means relatively little. They have a system 
of spreading it amongst themselves; I do not know what 
it is. In some areas, the further you go in manufacture 
the lower the price you get. If we raise the duty, all they 
would do would be to lower their price if they decided 
they wanted the market. That is what it really amounts 
to, 


The Chairman: Now we are approaching it from a 
different angle where that will not work advantageously 
for them. Thank you very much. 


Mr. Armstrong: Thank you, Mr. Chairman. 


The Chairman: Honourable senators, that concludes all 
the requests for a hearing from various organizations. I 
think we must have become convinced of the merit in 
this bill and the need for it. Frankly, from my point of 
view, which is only one person’s view, the only place 
where I could even suggest any change is whether we 
should change that “may” to “shall”. Iam not even going 
to suggest that, and I will tell you why in a minute. 


We have the Department of Industry, Trade and Com- 
merce representatives here, but before I call on them I 
was wondering whether this committee wanted to make a 
decision whether in the circumstances, following the evi- 
dence we have, we need to hear anything more, having 
heard the minister. 


Senator Benidickson: Mr. Chairman, we heard the 
minister, but I feel very strongly on this question of 
protection, particularly in textiles, as against the consum- 
er, which has for years been a very important question in 
this house. I do not think the bill is large enough, and I 
do not think the board membership is large enough. 


The Chairman: Senator Benidickson, may I point this 
out to you. I think the area you are going into is one that 
might properly be described as being policy in relation to 
this subject matter. When the minister was here we could 
certainly have questioned him on policy. When we have 
departmental representatives, consistently our view has 
been that it is not fair to ask such witnesses to discuss 
questions of policy. Certainly this morning my initial 
ruling, if you are asking questions on policy of the 
departmental representatives, would be against you, 
although the committee could overrule that decision. 
However, I am wondering, having regard to the scope of 


the bill, whether it is necessary to question the depart- 
mental officials who are here. My own feeling is that 
there will be repetition of what we have already heard. 
That is one point. 


On the point about changing “may” to “shall”, I would 
hate to report this bill with one amendment that merely 
changed “may” or “shall”. Although clause 12 says the 
board may in the manner specified by its rules receive 
evidence, I think the regulations could be drafted so as to 
say that “in receiving evidence the following is the 
manner in which it shall be presented’’. In that way any 
interested person would have a right to go. He would 
have to clothe himself in the proper style, according to 
the rules, but he would have a right to go there. In the 
interpretation of statutes ‘‘may” has often been interpret- 
ed as “shall”. After all the discussion we have had on 
“may” and “shall,” I think that the Textile Board would 
be very sensitive about refusing any interested person 
the opportunity of being heard in accordance with what- 
ever the regulations may be. 


Therefore, my feeling—and this is only my own feel- 
ing—would be that we should not propose an amendment 
to the bill if there is only the one amendment, changing a 
“may stone “shale”: 


I do not think that the risk that Mr. Dixon saw in the 
use of the word “may” is that real, and I am saying this 
before the departmental representatives. 


Senator Beaubien: I was not here when this problem 
was discussed, but I would agree with your conclusions 
and I would even agree with section 12 as it now reads, 
because there has been some discussion in the board 
whether any evidence that is adduced is relevant or not. 


The Chairman: That is why it says here “in the 
manner specified by the rules.” That does not say they 
shall not receive evidence. 


Senator Beaubien: They have to have some discretion 
in saying, ‘“We do not need this type of evidence.”’ Other- 
wise, they would be forced to hear something that they 
did not consider relevant at all. 
(Ottawa West): 


Senator Connolly Reasonable discre- 


tion. 


The Chairman: In the light of that, does this committee 
forthwith agree to report the bill without amendment? 


Senator Flynn: Mr. Chairman, I wonder if you would 
ask the officials of the Department of Industry, Trade and 
Commerce, if they have anything to add. 


The Chairman: Mr. Howard, you are parliamentary 
secretary to the minister. You have heard the discussion, 
and I think you were here the last time, when the 
minister was here. 


Mr. B. A. T. Howard, M.P., Parliamentary Secretary to 
the Minister of Industry, Trade and Commerce: Mr. 
Chairman, I think most of these points have been covered 
very well this morning. The argument on the question of 
“may” and “shall” has been discussed at great length in 
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the Commons Committee and, again, in the house where 
it was the subject of amendment. 

I think all these other points have also been covered, 
on both sides, very effectively here this morning. 

I would be very happy, with the officials present, here, 
to try to answer any questions you have. There are no 
additional points that I would wish to put. I think you 
have covered these points in great detail. Your questions 
have been similar to points that have troubled others 
who have examined the bill. You have been concerned 
about the same points and have given them very close 
scrutiny. 


Published under authority of the Senate by the Queen’s Printer for Canada 


Unless you have any questions I have nothing further 
to add. 


The Chairman: I feel anything that we might ask at 
this time would be repetitious. 


Thank you, Mr. Howard. 


I move that we report the bill without amendment. Is it 
agreed? 


Hon. Senators: Agreed. 


Senator Benidickson: On division. 
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THE STANDING SENATE COMMITTEE ON 
BANKING, TRADE AND COMMERCE 


The Honourable Salter A. Hayden, Chairman 


The Honourable Senators: 


Aird Grosart 
Beaubien Haig 
Benidickson Hayden 

Blois Hays 
Burchill Isnor 

Carter Kinley 
Choquette Lang 
Connolly (Ottawa West) Macnaughton 
Cook Molson 

Croll Sullivan 
Desruisseaux Walker 
Everett Welch 
Gélinas White 
Giguére Willis—(28). 


Ex officio members: Flynn and Martin 


(Quorum 7) 


Order of Reference 


Extract from the Minutes of the Proceedings of the 
Senate, March 30, 1971: 


“Pursuant to the Order of the Day, the Senate 
resumed the debate on the motion of the Honourable 
Senator Urquhart, seconded by the Honourable Sena- 
tor Cook, for the second reading of the Bill S-9, 
intituled: “An Act to amend the Copyright Act’. 


After debate, and— 
The question being put on the motion, it was— 
Resolved in the affirmative. 


The Bill was then read the second time. 


The Honourable Senator Urquhart moved, second- 
ed by the Honourable Senator Laird, that the Bill be 
referred to the Standing Senate Committee on Bank- 
ing, Trade and Commerce. 


The question being put on the motion, it was— 
Resolved in the affirmative.” 


Robert Fortier, 
Clerk of the Senate 
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Minutes of Proceedings 


Wednesday, May 12, 1971. 
(25) 


Pursuant to notice the Standing Senate Committee on 
Banking, Trade and Commerce proceeded at 11:30 a.m. 
to the consideration of the following Bill: 


Bill S-9, “An Act to amend the Copyright Act’. 


Present: The Honourable Senators Hayden (Chair- 
man), Beaubien, Benidickson, Blois, Carter, Connolly 
(Ottawa West), Cook, Desruisseaux, Flynn, Haig, Hays, 
Isnor, Lang, Macnaughton, Martin, Molson, Sullivan and 
Welch (18). 


Present, but not of the Committee: The Honourable 
Senators Casgrain, Fergusson and Heath—(3). 


In attendance: E. Russell Hopkins, Law Clerk and 
Parliamentary Counsel and Pierre Godbout, Assistant 
Law Clerk, Parliamentary Counsel and Director of Com- 
mittees. 


WITNESSES: 


The Canadian Association of Broadcasters: 
Mr. Henri Audet, President, CAB, President, Sta- 
tion CKTM-TV, Trois-Riviéres, Quebec; 
Mr. D. M. E. Hamilton, General Manager, CKLG, 
Vancouver, B.C. Vice-President, Radio, C.A.B.; 


Mr. D. W. G. Martz, Vice-President, Canadian 
Marconi Company, Montreal, Vice-President, TV, 
CAB: 


Mr. D. Barkman, Managing Director, CHWK/ 
CFVR, Chilliwack, B.C., President, British Colum- 
bia Association of Broadcasters; 


Mr. Lyman Potts, President, Standard Broadcast 
Productions Ltd., Toronto, Ontario; 


Mr. John D. Richard, Gowling & Henderson, 
Ottawa; 


Mr. T. J. Allard, Executive Vice-President, C.A.B. 
At 12:30 pm. the Committee adjourned. 


2:00 p.m. 
(26) 


At 2:00 p.m. the Committee resumed. 


Present: The Honourable Senators Hayden (Chairman), 
Beaubien, Benidickson, Blois, Carter, Connolly (Ottawa 
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West), Cook, Desruisseaux, Flynn, Grosart, Haig, Hays, 
Isnor, Lang, Molson, Sullivan, Welch and Willis—(18). 


Present, but not of the Committee: The Honourable 
Senators Heath and Methot—(2). 


In attendance: E. Russell Hopkins, Law Clerk and Par- 
liamentary Counsel and Pierre Godbout, Assistant Law 
Clerk, Parliamentary Counsel and Director of Commit- 
tees. 


WITNESSES: 


The Canadian Association of Broadcasters: 
(Same witnesses aS morning session) 


Canadian Labour Congress: 


Mr. William Dodge, Secretary-Treasurer; 

Mr. John Simonds, Director, International Affairs 
Department; 
Mr. Alan 
Musicians; 
Miss Margaret Collier, Association of Canadian 
Television and Radio Artists; 

M™° Jeanne Sauvé, Fédération des Auteurs et des 
Artistes du Canada; 

Mr. Burnard Chadwick, Actors’ Equity Associa- 
tion; 

Mr. Hamish Robertson, Actors’ Equity Association. 


Wood, American Federation of 


Canadian Broadcasting Corporation; 
Mr. Jacques R. Alleyn, General Counsel. 


At 3:30 p.m. the Honourable Senator Desruisseaux 
assumed the Chairmanship. 


At 4:30 p.m. the Committee adjourned to the call of the 
Chairman. 


ATTEST: 


Frank A. Jackson, 
Clerk of the Committee. 


The Standing Senate Committee on Banking, 


Trade and Commerce 
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Ottawa, Wednesday, May 12, 1971 


The Standing Senate Committee on Banking, Trade 
and Commerce, to which was referred Bill S-9, to amend 
the Copyright Act, met this day at 11.30 am. to give 
consideration to the bill. 


Senator Salter A. Hayden (Chairman) in the Chair. 


The Chairman: We have three groups who wish to be 
heard today on Bill S-9, and the point in the bill has to 
do with the right to collect a royalty in connection with 
the performing right on records. 


The three groups this morning are: the Canadian Asso- 
ciation of Broadcasters; the Canadian Council of Per- 
forming Arts Union, who are affiliates of the C.L.C.; and 
the Canadian Broadcasting Corporation. 


I suggest that we hear them in the order in which they 
requested to be heard, so we will hear the Canadian 
Association of Broadcasters first. 


Before we hear them, there is a comment the chairman 
would like to make. It is that in connection with any bill 
that attracts public interest “Rumour Alley” starts oper- 
ating. It has been operating a little more in relation to 
this bill than previous ones, except perhaps when we 
were considering the Bank Act. 


This time ‘Rumour Alley” seems to have as its main 
target the chairman of the committee. He has been a 
target so many times that, except to get the facts 
straight, it does not upset him. 


Senator Beaubien: What are some of the 


statements? 


juicy 


The Chairman: This time it is that the chairman has 
clients who are interested in opposing this bill, and that 
one of the clients is the company that is going to appear 
here as a witness at a later date and which appeared 
before the Copyright Appeal Board in presenting a 
tariff—that is, the SRL organization, which manufactures 
records. I am supposed to be the solicitor and counsel for 
SRL. Nothing could be further from the truth. I have no 
retainers of any kind from SRL. 


Then more vabuely, it has been suggested that I have 
clients who are interested in opposing the bill. If I have, 
there has been a singular lack of communication with 
me. I know nothing about it, if I have. 


In this area of copyrights, of course, any firm that is a 
big firm and provides the facilities has certain copyright 
work, but the field of copyright is very broad. I am 
talking about the field that is represented here; that is, 
the performing right that is represented in records. 


I am under no restraint by virtue of retainer, by virtue 
of representing anybody. I should say for SRL that they 
are not even clients of my office. 


I do not expect that this will clarify the situation. I do 
not expect it will stop “Rumour Alley” from still gener- 
ating these things. At any rate, I have stated what my 
position is and I challenge anybody to establish a differ- 
ent position for me. 


Senator Beaubien: Hear, hear 


The Chairman: I have made this statement generally, 
but if I were put to it to indicate sources from which this 
information came to me, I could do it. I could put labels 
on it. 


Honourable senators, we begin with the Canadian 
Association of Broadcasters, and we have representing 
them: Mr. D. M. E. Hamilton, the general manager of 
Station CKLG in Vancouver and a vice-president of CAB 
radio; Mr. D. W. G. Martz, a vice-president of Canadian 
Marconi Company and vice-president, Television, CAB; 
Mr. Barkman, the managing director of CHWK/CFVR 
Chilliwack, British Columbia, and president of the Brit- 
ish Columbia Association of Broadcasters; Mr. J. Lyman 
Potts, president, Standard Broadcast Productions Limit- 
ed, Toronto; Mr. John D. Richard, legal counsel; and, 
sitting immediately on my right and who is going to 
make the opening remarks, is Mr. Henri Audet, of Trois 
Riviéres, president of the Canadian Association of 
Broadcasters. 


Mr. Henri Audet, President, Canadian Association of 
Broadcasters, and President, Station CKTM-TV, Trois 
Riviéres, Québec: Thank you, Mr. Chairman. Honourable 
senators, with your permission, I would like to make an 
opening statement, in reduced form, which sums up our 
brief. Then I would like to ask some of my colleagues to 
supplement my remarks. 


The Chairman: Honourable senators, before Mr. Audet 
continues, I should indicate that I doubt if we will hear 
this morning the three groups we have committed our- 
selves to hearing today. Fortunately, we have time in the 
afternoon to continue, if we do not finish by the morning 
adjournment time. I suggest that we resume at 2 o’clock. 
Having given dates to these people, it has been our policy 
that we hear them sometime during the day, since we 
have told them that they will be heard. 


Senator Beaubien: Can we adjourn at 12.30? 
The Chairman: Yes, if we are going to resume at 2, I 


think 12.30 would be a good time. 
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Senator Molson: We have to deal with Bill C-180. 


The Chairman: Yes, but we are not going ahead with 
Bill C-180 today. If you remember, we fully considered it 
the last time we met. There were certain points that 
developed and we said we wanted to hear the minister on 
those. I was in touch with the minister and got a message 
from him today that he would not be available this 
afternoon. Therefore, we have offered him a firm date as 
No. 1 next Wednesday morning. I think that is when we 
will be hearing him. 


Senator Molson: Thank you. 
The Chairman: Now, Mr. Audet. 


Mr. Audet: Mr. Chairman and honourable senators, I 
should like first to express to you our thanks for your 
courtesy in receiving us today. 


[Translation] 


Mr. Chairman, we wish to state how happy we are to 
have this opportunity to express our full support for Bill 
S-9, which seems to us an excellent means of extending 
to authors, composers and publishers the privileges to 
which they are entitled, while at the same time avoiding 
the possible imposition of an additional burden on the 
Canadian broadcasting system. 


[Text] 


Bill S-9 is of vast importance to the broadcasting 
industry of Canada—and consequently, to Canada itself. 


We are here on behalf of the private broadcasting 
industry of Canada to make it clear that it supports and 
endorses Bill S-9. 


Since its inception, broadcasting in this country has 
been a chosen instrument of public policy, a major 
weapon in the never ending struggle to maintain a dis- 
tinetive Canadian identity. 


Broadeasting is a business in which people are the 
single most important asset. Salaries, benefits and various 
talent and performing fees account for over 55 per cent 
of the broadcasters total operating expenses. Amongst the 
other charges made against station gross, is that for the 
public performing right held by the author or composer 
of original works. As noted in Appendix “D” to our brief, 
these payments in 1969 approximated $4,558,280. The 
Canadian Broadcasting Corporation paid an additional 
$1,082,000. 

As noted in the same Appendix, we estimate that since 
1952 the privately owned stations and the CBC have paid 
out copyright fees in the order of approximately 
$45,687,974. 


The amounts payable to the Copyright Societies are 
based on gross income; regardless of station’s financial 


position and regardless of amounts of music used, this 
tariff is imposed. 


The Chairman: This amount of $45 million is in rela- 


tion to payments to the author or composer of an original 
work? 


Mr. Audet: Yes, or editor. 
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The Chairman: And it does not bear on the question of 
the performing right in records, is that right? 


Mr. Audet: I would like to elaborate on that a little 
later. 


Mr. John D. Richard, Legal Counsel, Canadian Associa- 
tion of Broadcasters: The figure, Mr. Chairman, is $43 
million, not $45 million. These are payments to the com- 
poser and his publisher for the performance of his origi- 
nal musical work on radio or television. 


The Chairman: On radio or television? 
Mr. Richard: Yes. 


The Chairman: And it does not include any element 
for the record manufacturer or the so-called performing 
right in the record? 


Mr. Richard: No, it does not, sir. 
Senator Beaubien: Mr. Richard, is that for one year? 


Mr. Audet: No, it is $4,600,000 per year, and it has 
been $46 million since 1952. 


Mr. Richard: I just want to make sure that there is no 
confusion that the yearly figure is $44 million and the 
total over the years is $45 million. 


Mr. Audet: As nearly as we can estimate, somewhere 
between 75 and 80 per cent of these dollars must be 
exported out of Canada. We make this statement in no 
spirit of adverse criticism. It is no one’s fault that, thus 
far, the majority of authors and composers or their assign- 
ees, live in countries which have much larger popula- 
tions than Canada, very much longer established cultural 
traditions and consequently a greater supply of material. 


Application has now been made by another group 
known as Sound Recording Licences (SRL) Ltd. for a 
further percentage of gross revenue. 


This organization asks for a payment of 2.6 per cent of 
gross revenue from privately owned radio broadcasting 
stations, 0.5 per cent of gross revenue from privately 
owned television stations and 4 cents per capita from the 
Canadian Broadcasting Corporation. 


As nearly as we can estimate, this would mean addi- 
tional annual payments from privately owned radio 
broadcasting stations of $2,747,661., privately owned 
television broadcasting stations of $469,659., and pay- 
ments by the Canadian Broadcasting Corporation of 
$842,440. 


What impact would this have on the private sector of 
Canada’s telecommunications industry? We asked DBS to 
give us an answer in total terms, without identifying 
stations, of course, which it cannot do. It reported as 
follows: 


In response to your request of March 16, I am 
pleased to present the following information which 
has been compiled from the individual reports of the 
privately-owned radio stations for the 1969 reporting 
year. 
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The table appears as Appendix C of our brief but I 
would like to quote the final paragraph of the DBS letter. 


It is interesting to note that the combined total of 74 
radio stations operating at a loss of 22 radio stations 
operating at a profit but whose profit would become 
a loss if 2.6 per cent of total operating revenue were 
deducted, represents 29.2 per cent of the privately- 
owned radio stations in operation during 1969. 


This application for a public performing right tariff is 
based upon the assumption that the existing section 4(3) 
of the Copyright Act creates a public performing right in 
addition to protection against unauthorized copying—a 
position never before asserted. 


Senator Connolly (Ottawa West): Would you please 
elaborate on that? 


Mr. Richard: Section 4(3) of the Copyright Act has 
existed since 1921, being the last major revision to the 
act. The sound recording companies represented here by 
SRL have never asserted a right, since 1929 until recent- 
ly, to payment of a fee to them for the so-called perform- 
ance of their record on radio or television. They have 
never sought to limit use of their records by stations 
completely, in time or frequency of use. They have only 
recently asserted a right to a public performance fee in a 
record. By “recently” I mean 1968. 


They have, of course, asserted the other rights which 
they have, which would be preserved by Bill S-9, which 
prevent copying their record by transposing it to another. 
However, the further right which they allege they have, 
of a public performance, of which Bill S-9 would deprive 
them, they have never asserted against the broadcasters. 


Senator Flynn: Do you suggest that this right does not 
exist, or do you agree that the bill would delete an 
existing right? It has been asserted that the right does not 
exist. 


Mr. Richard: You are correct, Senator Flynn; some 
have argued that the right does not exist, but it is an 
academic question at the moment. SRL has asserted that 
this right exists. They have taken no actions before the 
courts of this land to test the right. Therefore there is no 
decision of any court of competent jurisdiction determin- 
ing whether they have the right. However, before the 
Copyright Appeal Board, they rely on the Carrawdine 
case of Great Britain, which would seem to indicate that 
such a right exists. 


Senator Flynn: I understand that such rights exist in 
other countries. 


Mr. Richard: Yes, but not in the United States. 


Senator Molson: What is the situation with regard to 
sheet music? 


Mr. Richard: This has nothing to do with sheet music. 


Senator Molson: I understand that, but what is the 
situation when sheet music is used in a performance? 
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Mr. Richard: There is no performing right in sheet 
music. 


Senator Connolly (Ottawa West): In other words, the 
thrust of the paragraph at the end of page 8 is to point 
out the difference between copying and performing? 


Mr. Richard: Yes. 
Senator Beaubien: A fee is paid in England. 


Mr. Richard: Yes, but there is subsequent legislation. 
Their statute was revised in 1956, so we are not dealing 
with exactly similar legislation. However, it must be 
borne in mind that in Great Britain, except the Isle of 
Man which is a very small island inhabited by approxi- 
mately 45,000, all radio is owned and operated by the 
state. All examples of countries where performing right 
fees for sound recordings are collected are those with 
having private, commercial radio. 


In the country most similar to Canada with respect to 
broadcasting, i.e. the United States, there is no such 
performing right. As we shall illustrate a little later, most 
of these record companies have parents in the US and 
most of them receive master tapes from the parent. 
Therefore there is the incongruous situation in which the 
parent companies and those holding the master tapes in 
the US are attempting to assert in Canada a right which 
they do not have in the United States. 


Senator Flynn: Was this point argued before the Copy- 
right Appeal Board? 


Mr. Richard: Yes, we must understand the function of 
the board. The point argued before it was, first of all, 
whether SRL had a performing right in a musical work. 
The Copyright Appeal Board’s jurisdiction can only be 
invoked when there is a performing right in the musical 
work. Speaking on behalf of the broadcasters, we alleged 
that whatever right they had was not a performing right 
in a musical work, but in a record. This put SRL in the 
position of arguing that a record is a musical work. 


Senator Flynn: The board would not be able to decide 
on the fees SRL could collect without deciding first that 
this performing right exists under the present law. 


The Chairman: I understand they did reserve and 
decided preliminary to going into the question of tariffs 
that they had the jurisdiction. 


Mr. Richard: Yes, they proceeded on that basis. How- 
ever, it is not a matter to be resolved by the Copyright 
Appeal Board. The important fact of the matter is that if 
the board said it did not have jurisdiction, they would 
still not resolve the matter, because the record companies 
could then assert that they do have a performing right in 
the record, as opposed to a musical work and therefore 
did not need approval of their tariff by their Copyright 
Appeal Board. They could then sue users of their records 
for infringement and damages. 


So the problem is still with us, regardless of what the 
Copyright Appeal Board decided. 
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The Chairman: If we can proceed at all to consider this 
bill, we must assume that there is a law in existence 
which this bill proposes to amend. 


Mr. Richard: May I make the position of the broadcast- 
ers before the Copyright Appeal Board clear? We said 
that whatever right SRL does hold by assignment from 
various sound recording companies, it is not a right in a 
musical work and therefore the Copyright Appeal Board 
has no jurisdiction. We did not argue before the board 
that the sound recording companies had no performing 
right under section 4(3), so we are being consistent. At 
the very least there is an ambiguity that should be 
cleared up and at the very worst they do have a per- 
forming right in a sound recording under section 4(3). We 
argue that this right should be removed by legislation 
and that is the reason for our support of Bill S-9. 


Senator Beaubien: Does Bill S-9 then remove that 


right? 


Mr. Richard: It reserves other rights to them, but 
removes that particular one which, as I say, has never 
been asserted by them. 


The Chairman: Until 1968, you said. 
Mr. Richard: Until 1968, sir. 


Mr. Audet: May I point out that we support the bill 
because we feel that it brings the law into line with a 
practice which has been long standing, for probably 60 
years or more. 


Senator Cook: If this bill does not become law and they 
were right in asserting their rights, the fees would go to 
the manufacturers, would they? 


Mr. Richard: They would go to the manufacturers of 
records, yes. 


Senator Cook: Like the fees would go to the printers of 
a book? 


Mr. Richard: Yes, sir. 


Senator Cook: If every fellow who read a book had to 
pay a fee it would have to go to the printer and not the 
author? 


Mr. Richard: That is right, sir, not the author. This bill 
does not disturb any rights of the author or composer. It 
deals only with the rights of the manufacturer of a 
physical piece of goods, i.e. a record, in respect of which 
we allege he gets his reward from the sale of the record. 


Senator Cook: Does the manufacturer pay anything for 
the free advertising obtained when the records are 
played over the air? 


Mr. Richard: No, sir, and that was another point made 
before the Copyright Appeal Board. They acknowledged 
this, that the favoured and, in some cases, only means of 
promoting records is through radio and television broad- 
casting. Of course, we do not suggest there is any “payo- 
la’, Therefore we do not suggest there is any payment 
for those performances. Indeed, there was very strong 


evidence before the Copyright Appeal Board—I just men- 
tion it to you, because I am sure you do not want me to 
go into it in great detail, though I can—statements from 
representatives of the industry itself, in which they 
recognized that the promotion of records on radio and 
television is necessary for the sale of records. 


The Chairman: Senator Cook, you understand the 
wording of the provision in the law now is that the 
copyright subsists in the performing right in records just 
as if much contrivances were musical, literary or dramat- 
ic work. What this bill proposes is to take that away. It is 
not taking away, as I understand it, the performing right, 
if any, that they may assert for the use of it. I take it it 
is not dealing at all with a situation if the record manu- 
facturers attempted a division of their sales as between 
sales for private use and for public performance. That 
question is not, as I understand it, in issue here. Is that 
right, Mr. Richard? 


Mr. Richard: They would not be entitled to collect a 
fee for the performance of their record on radio or 
television. 


The Chairman: No. I was raising the other question. If 
the record company sold their records in two classifica- 
tions, one would be for private use only; in other words, 
you would have to get something more in a contract than 
simply buying a record, because they impose terms on 
the sale of a record for private use only. All I am asking 
you is, is that an issue here? 


Mr. Richard: It does not affect contractual rights; it 
just affects copyright. 


The Chairman: So whatever contractual rights they 
could achieve apart from the question of copyright, this 
bill does not deal with that? 


Mr. Richard: It does not deal with contractual rights, 
with agreements made between manufacturers and pur- 
chasers of the records that could be enforced contractual- 
ly as opposed to enforced through copyright. 


Senator Beaubien: If this bill were to go through, from 
January 1, 1971, they could not sue you for having 
played a record? 


Mr. Richard: That is right. 


Senator Beaubien: Could they still sue you for having 
played a record before? 


Mr. Richard: No, no. 
The Chairman: Why not? 


Mr. Richard: That is a very interesting question. I say 
“No, no”, because I am relying on the fact that they have 
never asserted the right against us. There is a limitation 
period of three years. 


Senator Beaubien: If they go back to 1921... 


Mr. Richard: No, there is a limitation period of three 
years in the statute. That is a point well taken. We would 
be satisfied to see the bill go through in its present form. 
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The Chairman: You would be willing to pay for the 
three years. 


Mr. Richard: No, we would be willing to take our 
chances. 


Senator Flynn: Maybe you will take the hint from 
Senator Beaubien. 


Mr. Richard: That is a very, very good point. 


Senator Carter: Bill S-9 does not solve the fundamental 
problem, which goes back to 1921, whether a record is a 
musical work. The problem is one of definition, is it not? 


Mr. Richard: No, it is not, sir. The problem is that they 
assert a performing right. That is our problem. I do not 
want to confound the problem we had before the Copy- 
right Appeal Board. The Copyright Appeal Board has 
jurisdiction to entertain tariffs only in respect of per- 
forming rights in musical works as opposed to perform- 
ing rights in other things. The point there was: was a 
record a musical work? 


The Chairman: So the statute solved the question for 
the Copyright Appeal Board by saying you could treat it 
as if it were a musical work? 


Mr. Richard: Yes. That is what SLR argued, and they 
said they have a performing right in musical works. My 
point is whether it is in a musical work or in a record. 
Still, section 4(3) gives them a performing right in some- 
thing, and this performing right by Bill S-9 should be 
withdrawn. 


Senator Carter: If you define a record as not a musical 
work, does that solve the problem? 


Mr. Richard: No, it does not, sir. 


The Chairman: No. It only solves the problem of the 
Copyright Appeal Board being able to fix a tariff. 


Mr. Richard: Yes. 


The Chairman: Unless you enlarge the scope of 


authority of the Copyright Appeal Board. 
Mr. Richard: That is right. 
The Chairman: And that is not in issue here. 
Mr. Richard: That is right. 


Senator Desruisseaux: Would the same tariff apply to 
educational records? 


Mr. Audei: It is to all records of which music forms a 
part. 


The Chairman: I am sorry, would you go ahead, Mr. 
Armstrong. 


Mr. Audet: Originally copyright obviously had a very 
simple purpose. It was to ensure that an individual whose 
intellect or emotions produced an original work, such as 
a book, a painting, a song or a speech, had some form of 
legally enforceable right preventing others from copying 
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his work without his authorization, or passing it off as 
their own, or gaining financial benefit from it without 
benefit to the original creator. We agree that such a legal 
and enforceable right should exist, and it exists now. 


It happens that copyright ‘“works’—that is to say the 
songs or speeches or music or plays—are in today’s 
world, frequently encapsulated within some form of 
mechanical reproduction such as a tape, a film or various 
forms of records in order to give them wider distribution. 


The Chairman: Mr. Audet, I hope you do not mind 
being interrupted, but we are looking to be informed as 
to what is at issue. If we stop right there and then we 
look at the amendment proposed in a new subsection (4) 
of clause 4, what they declare as to the nature of the 
copyright in this record is that the producer of that 
record would have: 

the sole right to reproduce any such contrivance or 
any substantial part thereof in any material form. 


I take it that would apply if you played a record and 
taped it and then used the tape to publish it to the public 
through a station, a radio or TV station; the copyright 
and the sole right of the man who had produced that 
record would persist. That is not being taken away? 


Mr. Audet: No. 
Mr. Richard: That is right. 


The Chairman: ‘To reproduce any such contrivance.” 
What is embodied, other than what I have said, in the 
word “reproduce’’. 


Mr. Audet: I believe we want to make a distinction. 
There is the time when a record is originally produced; 
you have, say, a musical ensemble whose sounds are 
recorded on a record, and the right, that was originally 
and by tradition protected, of the author not to see his 
work stolen by somebody else. We feel there is a distinc- 
tion to draw between that and where someone just 
presses recordings of the original work. We feel this 
second person does not have a right to ask for payment 
each time the record is played. We feel the original 
author and editor are entitled to their rights, but a 
person whose job is only to reproduce things should not 
have a copyright. Am I right? 


Mr. Richard: He should not have the performing 
rights. As the Chairman pointed out, he should have the 
right to prevent reproduction of that record. 


The Chairman: I think your statement is too broad. 
Mr. Audet: I see your point. 


The Chairman: Because there is some kind of copy- 
right preserved. 


Senator Beaubien: In other words, if you buy a record 
you have the right to play it? 


Mr. Richard: Yes. 
Senator Beaubien: That is what you bought it for. 


Mr. Richard: Yes. 
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Mr. Audet: That is what it is there for. 


Senator Cook: You can replay it but you cannot 
reproduce it. 


Mr. Richard: That is right. 
Mr. Audei: That is it. 


The Chairman: That is why I asked Mr. Audet the 
question. 


Mr. Audet: This is a rather difficult frontier to estab- 
lish. If you register a record and you play it, it is very 
difficult to find out whether you are playing an original 
record or a copy. 


As far as the TV or radio station is concerned, you 
could register any record and you could play it. You 
could play the reproduction very easily. 


Senator Flynn: It would be interesting to know the 
procedures from the time the radio station acquires a 
record to play at their station. What are the procedures 
and what is done in relation to that record in order that 
the public may hear it over that wavelength? 


Mr. Richard: The evidence before the Copyright 
Appeal Board was, first of all, that the record companies 
promote their records by giving them to the radio and 
television stations. Also they were giving the albums free 
and, sometimes, at a discount. They take the record and 
put it on a turntable. 


The Chairman: Is that all that is involved? The record 
does not have to be prepared? 


Mr. Richard: A record can be physically used the same 
way it is received. 


The Chairman: You just pick it up and set it down on 
a turntable? 


Mr. Richard: Yes. 


Senator Hays: Why do we not go back to where it is 
composed, and as to who gets a cut, and so on? Some- 
body composes a song and puts it on a record. 


Mr. Richard: Could I just make one clarification, Mr. 
Chairman? The records could include literary and dra- 
matic works as well as musical works, but it is only 


before the Copyright Appeal Board that they can deal 
with music. 


To answer the question of Senator Hays, what hap- 
pens, first of all, is that a composer or a group of com- 
posers get together and compose an original musical 
work. They usually assign their copyright in that musical 
work to a publisher, who is the person who, in effect, 
acts as their business agent in publishing the music in 
sheet form and getting it recorded. 


They go to a record producer, who need not be a 
record manufacturer. In other words, the producer of the 
record is not necessarily the one who actually physically 
presses the record. There are two terms here: record 
producer and record manufacturer. They will go to a 
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record producer who will agree, on whatever terms, to 
produce the record. 


Senator Carter: A master copy? 


Mr. Richard: A master copy. We are talking here of a 
master tape and the original contrivance, if you are 
looking at the Copyright Act. The producer may then 
either have the record manufactured or may just, for 
payment, turn over the master to the group, who will 
then go and have their record manufactured themselves. 


Senator Macnaughton: Distributed? 


Mr. Richard: No, manufactured first. Then it is dis- 
tributed. It is distributed at the distributor level and 
retail sales level and they receive payment for the sales 
of the records. 


Now let us look at what payments are received. First 
of all, the composer receives performing right fees for the 
performance of his musical work. Whenever his work is 
played in public, he or she gets a payment through the 
publisher who has assigned the rights, in turn, to these 
two large collection agencies in Canada, BMI and 
CAPAC. 


Now the musician, what does he get? We have had the 
evidence of Mr. Wood, who I notice is with us today, and 
is international vice-president of the FSM. The musician, 
of course, receives the rate that has been negotiated by 
the union with the record manufacturer or producer—the 
labour rates for the time he spends in the recording. 


Senator Flynn: The same thing for the artists? 


Mr. Richard: The same thing for the artists. The artists 
did not give evidence before the Copyright Appeal Board. 


In the case of the musicians it is quite clear that they 
receive a negotiated rate for their services. In addition, 
for each record sold, there is a payment made to a trust 
fund, administered in the United States. Since this is an 
international union between Canada and the United 
States, payments are made from Canada to the United 
States and are received from the United States in 
Canada. This trust fund is to pay musicians for live per- 
formances of works at band concerts or whatever. 


There is also a special fund—and these are terms they 
use—which I would describe as providing bonuses to the 
side men; that is to say, the musicians, as I understand it, 
apart from the leader of the group, who have contributed 
to the performance. They receive bonuses through a spe- 
cial fund. 


Then, where negotiated, the musicians and artists also 
receive royalties from the sales of records. A group such 
as the Beatles would probably negotiate a contract with 
the producer of a record whereby, in addition, they 
would receive a royalty based on a certain number of 
sales of records. The record manufacturer gets his money 
from the sale of the records. 


Let me, at this juncture, Mr. Chairman, draw your 
attention to some revealing figures. This is not an unprof- 
itable business, such as was suggested by the previous 
witnesses from the textile industry. This is an industry 
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that is very healthy. These are figures taken from the 
Dominion Bureau of Statistics. 


The first figures I have are for the production of 
phonograph records in Canada. From 1958 to 1970 the 
production of records in Canada has increased from 19.8 
million to 42.8 million. Even more revealing are the sales 
figures of records in Canada. The total of retail sales for 
all goods in Canada in 1961 was $16 billion and in 1969 
$27 billion. That is a 70 per cent increase in retail sales 
from the year 1961 to the year 1969. 


Senator Flynn: Not in Canada. 
Mr. Richard: That is in Canada, sir. 
Senator Flynn: That is in billions? 


Mr. Richard: It is all goods. I am comparing the sales 
of all goods in Canada with record sales, and the sale of 
all goods, 1961 to 1969, increased by 70 per cent. 


Senator Carter: When you say “record sales,’ are you 
including cassettes, tapes, everything? 


Mr. Richard: Just phonograph records alone, not tapes. 


Senator Connolly (Ottawa West): Excuse me, Mr. 
Chairman, there is confusion. Mr. Richard is giving us 
the sale of all consumer goods, regardless of whether 
they are records, clothing, shoes, or whatever they are. 


Mr. Richard: Yes. Now I am giving you the total sales 
of records in Canada. The total sales of all goods in 
Canada, as Senator Connolly pointed out, increased in 
the period 1961 to 1969 by 70 per cent. The sales of 
phonograph records, only, during the same period in- 
creased by 142 per cent. That is double the rate at which 
retail sales generally in Canada increased. 


Senator Connolly (Ottawa West): From what to what? 


Mr. Richard: From $184 million to $444 million. 
These are distributor prices. The evidence was that you 
would multiply that figure by at least two to see what 
the total retail sales in Canada of phonograph records 
have been in the past year. 


Senator Connolly (Ottawa West): Multiply both by two. 


Mr. Richard: One of the witnesses suggested that it 
would be a $100 million industry, at the retail level. 

The Chairman: Have you a breakdown of that as 
between what would represent domestic production and 
what would represent the imports? 


Mr. Richard: Yes, I have a breakdown. To come back 
to the question by Senator Hays, you must understand 
that the master tape is imported into Canada 90 per cent 
of the time and records are pressed from that master 
tape in Canada 90 per cent of the time. That is to say, 
the performance which gives rise to the record took place 
in a foreign country 90 per cent of the time, and this is 
by volume of sales. 


The other 10 per cent is accounted for by importation, 
direct importation of the record itself, as opposed to the 
master tape coming in to make the record, and records 
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produced in Canada. What I mean by “records produced 
in Canada” is where the performance actually took place 
in Canada, where the master was produced in Canada, 
where the record was pressed in Canada. On the evi- 
dence given before the Copyright Appeal Board, that 
accounts for about 5 to 7 per cent of the total volume of 
records made in Canada. So, 90 per cent of the records 
which you buy in Canada, and which may have been 
pressed in Canada, originate from tapes made outside of 
Canada. The musicians and the artists got together at a 
session outside Canada, made the tape outside Canada 
and shipped the tape to Canada. I assure you that the 
duty paid on that tape is minimal, because it does not 
include the value of the performance, but only the value 
of the physical tape. From that tape they press records in 
Canada. The other 10 per cent is accounted for by 
records which are physically imported into Canada and 
records where the master tape was made in Canada. 


The Chairman: Mr. Richard, am I right in concluding 
that what you are telling us is that there is no domestic 
industry for the production of records in Canada where 
they start with the artistic and musical performance and 
carry out the whole operation here? 


Senator Beaubien: It is 6 per cent. 


Mr. Richard: There is, Mr. Chairman. On the evidence 
of SRL, by volume it accounts for less than 10 per cent 
of the total production. 


The Chairman: I understand that some of the radio 
stations, not all, for instance, do produce some of their 
own records? 


Mr. Richard: Yes, we have the MacLean talent library, 
with Mr. Lyman Potts here, which do produce. 


The Chairman: And you have CFRB here. 


Mr. Richard: The broadcasting industry pays artists 
and musicians for live performances—particularly, the 
Canadian Broadcasting Corporation, and Mr. Alleyn is 
here to represent them. 


The Chairman: I was trying to get at the scale of the 
domestic industry, if you can give it to me. That is, 
eliminating the importation of tapes or records from 
abroad, how much would it be? 


Mr. Richard: 5 to 7 per cent of the records pressed in 
Canada are from masters originally produced in Canada. 
That is the evidence of SRL. 


Senator Hays: You started at the composer. I want to 
know what these other people you are complaining about 
are receiving under Bill S-9. 


The Chairman: They are not receiving anything. 
Senator Hays: But what will they receive? 


Mr. Richard: What the record company is seeking to 
collect from the broadcasters is, from the private broad- 
casting sector, $34 million per year and, from the 
Canadian Broadcasting Corporation, $800,000 a year,— let 
us say $1 million dollars—so that makes $43 million a 
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year, which is what they are seeking to collect from the 
broadcasting industry in Canada. 


Senator Connolly (Ottawa West): And they can play 
those records on radio and television? 


Mr. Richard: They can play those records on radio and 
television which they have given us for nothing. They 
have beaten paths to the doors of our librarians and 
music directors. We produced in evidence a circular to all 
stations from Polydor Records of Canada Limited, which 
is owned by German and Dutch interests. It was accom- 
panied by a cheque and by a record, and said: ‘‘We send 
you a buck just to audition this record”. They used the 
radio and television stations, but primarily the radio 
stations, to promote and sell the records, at no expense to 
them. 


Senator Flynn: It is the same for the composer, the 
musician and the artist. The rights that you are now 
paying the musicians, the artists and the composers for 
are based on the use of the record, and they are interest- 
ed in having you play their music. They are interested in 
the same way as would be the record manufacturer. 


Mr. Richard: It is based on the use of their musical 
work which is embodied in the record. 


Senator Flynn: It is only natural. 


Mr. Richard: That is the only payment they receive, 
Senator Flynn; that is the way they receive payment. 
The record manufacturers receive payment from the sale 
of records. I have tried to show how substantial their 
sales have been. The record manufacturers also have 
publishing firms which receive part of the royalties that 
are going to the composers and authors. As I said to you 
earlier, the composer in 99.9 per cent of the cases has 
assigned his right to a publisher, and the usual division 
of fees between composer and publisher is 50-50. The 
record companies have set up publishing firms, so they 
are getting 50 per cent of the composers’ fees, as well as 
the money they are getting for selling the records. 


Senator Flynn: I am interested in the question of the 
division of fees between the composer and the artist or 
musician. The right of the author disappears after 50 
years, for instance? 


Mr. Richard: Yes, life plus 50 years. 


Senator Flynn: When there are no more composer’s 
rights, you pay less to CAPAC and BMI? 


Mr. Richard: The broadcasting industry pays to BMI 
and CAPAC on the following formula. It is a percentage 
of gross revenue for the use of any or all of its repertoire. 


Senator Flynn: Whether there is a composer’s right on 
the music or not? 


Mr. Richard: We know that there is a composer’s right. 
Senator Flynn: I am speaking of items like “Carmen,” 


for instance, composed a hundred years ago. There is no 
longer a composer’s right on this work. 
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Mr. Richard: That is right. 


Senator Flynn: You pay the same amount as if there 
was a composer’s right? 


Mr. Richard: Yes, you do, you pay on the gross reve- 
nue for any or all records. But if you wanted to play a 
single selection which was in the public domain, you 
would not have to pay performing rights for that particu- 
lar selection. 

Let me talk about artists, musicians and performers. 
There is nothing in the present Copyright Act which 
grants to performers, musicians or artists any right to 
copyright. Section 4(3) does not disturb any right that 
performers, artists or musicians may have, because they 
have none under the present Copyright Act. That is why 
I will be very interested to hear what the second group 
may have to say. 


Senator Connolly (Ottawa West): You say that that 
group, performers, artists and musicians, are paid by 
those who hire them to perform. 


Mr. Richard: That is right; they are paid for a service. 
The Copyright Act as presently constituted does not 
recognize any copyright in the performer, artist or musi- 
cian. Therefore, this is not taking away anything that 
that group may have, because they do not have it in any 
event. 


Senator Flynn: Who determines the fees payable? 
Mr. Richard: These rates are negotiated. 
Senator Flynn: On behalf of whom do BMI act? 


Mr. Richard: Only on behalf of the composer and 
publisher; they do not act on behalf of the artist, musi- 
cian or performer. 


Senator Connolly (Ottawa West): To take a concrete 
case, Rogers and Hammerstein write both music and 
lyrics. They have a publisher or manufacturer of records 
produce a recording of, for instance, “The King and I.” 
They make a deal, in which they have copyright fees in 
the work. Subsequently, the manufacturer may hire a 
name band and a name singer, who have no copyright 
but are paid to reproduce that work on another record. 


Mr. Richard: Yes, plus the fact that they may have an 
additional contractual arrangement to receive royalties. 


Senator Beaubien: It is just the record, not the number 
of times it is played. 


Mr. Richard: In the case of musicians there are also 
two funds, one trust and one special. The funds receive 
moneys, which are distributed to the musicians, from the 
sale of records. 


Senator Connolly (Ottawa West): Is that over and 
above their service charge? 


Mr. Richard: Yes. 


Senator Molson: Do those payments to the trust funds 
include all the copyright fee? 
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Mr. Richard: It has nothing to do with copyright fee. 
Senator Molson: I mean all the performer’s fees? 


Mr. Richard: I want to be sure that I understand your 
question. 


The Chairman: Do the funds for this trust fund come 
from performers’ earnings? 


Mr. Richard: No, from the sale of records. 
The Chairman: Is it a percentage of the sale price? 
Mr. Richard: Yes, it is. 


Senator Molson: Does all that percentage of the sale 
price go to the trust fund, or does any of it rub off on the 
performers? 


Mr. Richard: The trust fund and the special fund were 
explained to us in relation to musicians, and I am not in 
a position to state whether payments from it are made to 
performers or artists. 


Senator Molson: You have still not answered my ques- 
tion: do the musicians retain any of this, or does their 
share go to the trust fund? 


The Chairman: The musician has already been paid. 


Mr. J. Lyman Potts, President, Standard Broadcast 
Productions Limited: This agreement is negoated in New 
York by the major companies. They decide in negotiation 
with the AF of M how much is to be paid to the trust 
fund in respect of the recording sessions. Others who 
wish to make records have to agree to those terms, which 
are almost dictated by these large groups in New York. 

When a musician is hired to make a phonograph 
record, not a transcription, he is paid $90 for three hours’ 
work. During this time no more than 15 minutes can be 
recorded. Therefore, the minimum requirement for a 
long-playing record is two three-hour sessions at a cost of 
$180. The producer pays 8 per cent of this into the 
pension fund; the musician pays nothing. 


The Chairman: That 8 per cent is on everything that 
has been paid, as well as the sale price? 


Mr. Potts: No, sir, it is only on the musician’s wages. A 
recording session might cost $6,000 or $7,000; 8 per cent 
of that goes to the pension fund administered by the 
union. 


The Chairman: Mr. Richard told us earlier that it was 
calculated on the sale price. 


Mr. Potts: No, there are two funds. The first was 
established in 1948. Since that time whenever a record is 
sold some money goes to the trust fund, which has col- 
lected $100 million since 1948 on this particular assess- 
ment. I believe that Mr. Wood will tell you that approxi- 
mately $5 million of that money has returned to Canada 
and been distributed. This enables part-time musicians, 
who normally are not engaged in recording sessions, to 
produce concerts in such places as parks, where no 
admission is charged. 


The second fund is an equivalent assessment and goes 
to the personnel in the studio. If we employ Moe Koff- 
man in a studio he receives his share in that total fund, 
which is collected all over the world and transmitted to 
the AF of M, proportionate to his participation with 
other musicians in that session. So, as a result of the 
recording activity in Canada, some of our better Canadi- 
an musicians now receive sizable cheques from that 
union in addition to employment. 


However, nothing is received by this fund as a result 
of records made outside Canada. No contributions are 
made as a result of records made in Germany, Great 
Britain, France and other places in the world. As Mr. 
Richard has pointed out, this represents at least 90 per 
cent of the records sold in Canada, if we count only those 
manufactured in Canada and perhaps up to 4 or 5 per 
cent of the records brought in physically and distributed 
here. 

Mr. Wood and I are very close on this matter and I 
think I have adequately described it. I might say that Mr. 
Wood has some of the finest musicians in the world 
working for him. We have great talent in this country 
and are doing our level best to ensure that it is heard 
around the world and in our own country, but it is so 
hard to be a Canadian sometimes. 


Senator Flynn: At page 2 of your submission it is 
mentioned that the Canadian Broadcasters pay $44 mil- 
lion and the Canadian Broadcasting Corporation $1 mil- 
lion in performing rights held by the author or composer 
of original works. 


Mr. Richard: Yes sir. 


Senator Flynn: My inderstanding is that in many cases 
there are no composer’s rights, only performer’s rights in 
this amount. Speaking of my example of ‘‘Carmen”’, that 
has no composer’s right, only the performing right. Did I 
understand you to say that the performing right does not 
exist under the present legislation? 


Mr. Richard: No, I said that an artist or musician has 
no performing right under the Copyright Act. 


Senator Flynn: So there is no composer’s right? 
Mr. Richard: There is no intervening right. 


Senator Flynn: Why do you pay this amount to musi- 
cians and performers when no rights exist? 


Mr. Richard: First of all, Senator Flynn, the broadcast- 
ers play very little public domain music. Secondly, the 
way the fees have been approved by the Copyright 
Appeal Board for composers and authors vis-a-vis broad- 
casting stations is as a percentage of gross revenue for 
the right to use any or all of the repertoire in current use. 


Senator Flynn: Wheter there is a right attached to any 
particular piece of music? 


Mr. Richard: Yes, but it is for the works which are in 
current use. 


Senator Flynn: I know. 
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Mr. Richard: There would be very little public domain 
in current use. In any event, it is a blanket licence, as 
they describe it. If we wanted to take out a per occasion 
or per performance licence—in other words we pay... 


Senator Beaubien: Who is we? The broadcasters? 


Mr. Richard: Yes, the broadcasters. If we wanted to 
pay BMI or CAPAC, representing the publishers, on each 
record, on each musical work we perform over our air- 
waves, then we could do so. We would then only pay for 
those musical works on which there is copyright subsist- 
ing. But the cost of administering such a scheme, which 
would require us to keep continuous logs of each musical 
work performed on the airwaves, is outweighed by the 
risk of paying in some cases for musical works which 
may be in the public domain. Let me make just one more 
point. 


The Chairman: If this is a breaking point, maybe it is a 
good time to adjourn. Is there something new you would 
like to develop? 


Mr. Richard: Yes, sir. 


The Chairman: Then let us mark it down. You make a 
note of it for two o’clock and we will pick it up. Is it 
agreed that we adjourn until two o’clock? 


Hon. Senators: Agreed. 


The committee adjourned until 2 p.m. 


Upon resuming at 2 p.m. 


The Chairman: Gentlemen, we have a quorum so we 
shall resume our hearing. 


Now, Mr. Richard, you were going to jump into a new 
point. We have been searching and asking questions. Let 
us see if we can acquire the answers. 


Mr. Richard: I will be brief. I would just like to draw 
your attention to another figure. This is evidence given to 
us by Mr. Wood on American Federation of Musicians, 
and it puts things in some perspective. 

He told us before the Copyright Appeal Board that of 
$45 million earned by musicians in Canada, only about $1 
million comes from all recordings in Canada. That 
includes the Canadian Talent Library, of which Mr. 
Lyman Potts has spoken about earlier, and which is 
administered by Standard Broadcasting which, in turn, 
has radio stations CFRB and CJAT. The record compa- 
nies in Canada are spending less than $1 million in 
employing musicians in Canada to produce records in 
‘Canada. 


The Chairman: Where does that lead to? 


Mr. Richard: It just supports the point, Mr. Chairman, 
I was asked earlier about how many records were pro- 
duced in Canada. I gave you the figure of 5 or 6 per cent. 
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The Chairman: I thought you were talking about a 
correlation of some moneys that were paid musicians, 
and what went into this fund. 


Mr. Richard: The correlation I want to make is that 
very little money is paid by the record companies to 
musicians in Canada—less than $1 million out of $45 
million. A substantially larger amount is paid to musi- 
cians in Canada by private radio and TV, and by the 
Canadian Broadcasting Corporation. That is the point I 
wanted to make. 


The Chairman: Do you mean paid directly? 
Mr. Richard: Directly for live performances. 


Senator Connolly (Ottawa West): This is for services 
rendered? 


Mr. Richard: Yes, for live performances. 


The Chairman: They have not figured out a way go get 
that free. 


Mr. Richard: No. Mr. Audet would like to continue 
now. 


The Chairman: I was wondering about your brief, Mr. 
Audet. We have all read it, and there is not very much 
left. If there are some high points perhaps you would 
mention them, but I do not want you to feel that we are 
closing you out on anything. 


Mr. Richard: I would just like to briefly describe SRL 
SRL is a privately incorporated company, limited to 
shareholders. There are at the present time eight share- 
holders. SRL describes itself as being the big eight: 
MCA, RCA, Warner Brothers, London, Columbia, Polydor, 
Capitol, and Quality. All of these companies are foreign- 
owned and controlled: 6 from the United States, one 
from Great Britain and one from Germany. 


The Chairman: Execpt as a fact that we have this 
information, in what direction and to what extent, if at 
all, should we make use of it? 


Mr. Richard: We are already making payments to the 
composers’ societies of some $44 million each year, 
every year. What SRL requests before the Copyright 
Appeal Board amounts to a further payment of $34 
million yearly in perpetuity in addition to what we are 
paying to BMI and CAPAC. In our submission, this is an 
additional drain on broadcasters, and it means additional 
funds going out of this country. 


The Chairman: I can understand the first part, the 
additional drain on broadcasters, but your calculation is 
based on the tariff that was submitted on which there 
has been no decision. 


Mr. Richard: That is right. 


The Chairman: Would you assume, having regard to 
the reception, that the tariff which is settled will be 
substantially less than what they ask for? 


Mr. Richard: I hope so. This is in the hands of the 
Copyright Appeal Board. 
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The Chairman: You appeared in the matter? 
Mr. Richard: Yes I did. 


The Chairman: With your usual ability and agility, I 
would expect that you have formed a pretty good judg- 
ment on that. 


Mr. Richard: I would not try to prejudge the decision 
of the Copyright Appeal Board, which I know is meeting 
right now to make its recommendations. 


The Chairman: We may have the answer to that. It 
may be a lot less dollars, and I want to see to what 
extent you are leaning on the dollars you arrived at by 
using that tariff as a calculation. 


Senator Connolly (Ottawa West): I wonder if I could 
ask a couple of questions here. 


The Chairman: Yes. 


Senator Connolly (Ottawa West): I notice that we have 
listed in our agenda other witnesses, such as the Canadi- 
an Labour Congress and Canadian Broadcasting Corpora- 
tion. Do we know whether their interest is the same as 
the interest of the present witnesses? 


The Chairman: I would assume the CBC have the same 
interests. I have no way of knowing whether the CLC is 
supporting or opposing the bill. 


Senator Molson: In their brief they are opposing it. 


Senator Connolly (Ottawa West): They have an oppo- 
site interest. We will find that out when they come before 
us. 

Mr. Richard or Mr. Audet, as I understand it, you are 
supporting this bill and what you say is that the addition 
of subparagraph (4) to section 4 of the Copyright Act will 
have the effect of not recognizing copyrights in perform- 
ing rights. Is that so? 


Mr. Richard: Yes, sir. 


The Chairman: In records? 
Mr. Richard: In records. 


Senator Connolly (Oitawa West): Now, it is the use of 
records that you are talking about. It is not the record 
itself. 


Mr. Richard: That is right, sir. 


Senator Connolly (Ottawa West): So it is the perform- 
ance of the work by the medium of a record? 


Mr. Richard: No, it is the performance of the record 
itself. We are not seeking to take away the performing 
right of the composer or publisher in the work, but we 
are seeking to support the principle of this bill, which 
would draw the performing right in the record, the 
mechanical contrivance, itself. 


- Senator Connolly (Ottawa West): What you say, in 
effect, is this: If payment is to be made for a performing 
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right, it would be made to the manufacturer of the 
record. 


Mr. Richard: Yes. 


Senator Connolly (Ottawa West): And what you say, in 
effect, is, apart from the fact that it is going to be much 
more costly to the radio and television industry in 
Canada, that these manufacturers of records, as a result 
of the publicity that is given to their productions through 
the media, television and radio, will have their sales to 
the public at large increased. 


Mr. Richard: Yes, sir. 


Senator Connolly (Ottawa West): I find a little problem 
here in my mind, and perhaps you can clear it up readi- 
ly. You tell us that these record manufacturers at all 
times give the stations the records and sometimes even 
pay you a small amount to use them. Now do I under- 
stand you to say that there is pressure? I find it difficult 
to find where this pressure is coming from. I find it 
difficult to find where your opponents are because they 
may not be represented here; but there is pressure from 
them to get a performing right on something that they 
give you free? 


Mr. Richard: Yes, sir. 


Senator Isnor: It is like church, everything to sell and 
nothing to buy. 


Senator Desruisseaux: Mr. Chairman, I believe from 
the experience I have had that they receive records from 
some companies—the records that they want to promote. 
They cannot get free access to all other records. 


Mr. Richard: Yes. There was evidence before the Copy- 
right Appeal Board of stations writing to the record 
companies for further copies of a record which had been 
broken, and the evidence was that in all cases the record 
companies were quite happy to provide them with addi- 
tional copies of the record. 

In conclusion, Mr. Chairman, I would say that Bill S-9 
implements the recommendations of the Ilsley Commis- 
sion, and of the Economic Council report of as recent 
date as January 1971. 


The Chairman: You are urging our due consideration 
to the report of the Economic Council. 


Mr. Richard: Yes, Sir. 


The Chairman: Even if they prefaced their remarks by 
saying they did not know very much about copyrights, 
and then went on to express their opinion on this. 


Mr. Richard: Yes, sir, and on many other things. 


The Chairman: Yes, that is right, on many other 
things—with the same experience. Now, Mr. Audet? 


Mr. Audet: As Mr. Richard was saying, there was a 
sentence in the Royal Commission report which I should 
quote: It is given on page 5 of our brief. It is from the 
Ilsley Report of 1957, page 77: 
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The act restricted by the copyright in a sound 
recording should be the making of a record enbody- 
ing the recording. At the present time it would 
appear that an unauthorized public performance of a 
recording embodied in a record is an infringement of 
the copyright in the record. Probably the broadcast- 
ing of a recording embodied in the record is also an 
infringement. We recommend the abolition of a 
record manufacturers performing right and the 
broadcasting right in records or in the recording 
embodied in the record. 


We also have on page 5 a quotation from the Economic 
Council of Canada more recent report on Intellectual and 
Industrial Property, page 158. You will note it also 
recommends the abolition of this performing right. You 
will notice that on page 159 of that Economic Council 
report the Council also recommends that there not be a 
proliferation of neighbouring rights and that therefore 
performing artists who do not now have the right, not be 
given the right in the future. They suggest that moneys 
which could be received by performing artists through a 
performing right fee, could best be done through the 
Government of Canada through such agencies as the 
Canada Council or the Canadian Film Development 
Corporation. 


As one last matter, I would like to draw your attention 
to this. SRL has assignments from 28 record producers in 
Canada, eight of whom constitute the Big 8 and who only 
eight of whom are the only shareholders. The important 
thing is that SRL has admitted that it has no agreement 
with those who have made assignments to it, regarding 
the division of any funds that it may receive from the 
broadcasters. Although there has been a suggestion by 
SRL, that they may make some of the funds which they 
may collect available to musicians and artists in Canada, 
the evidence is also quite clear that there is no agree- 
ment between SRL and musicians and artists and per- 
forming artists in Canada. We take the position, as the 
Economic Council did, that if the performing artists are 
to receive additional encouragement for their creative 
talents, this should be done in another way. 


Senator Connolly (Ottawa West): As far as this com- 
mittee is concerned, of course, that evidence is hearsay. 


Mr. Richard: Yes, it is hearsay, and I suggest it is not 
relevant because you are not dealing with the performing 
artists company right here. 


Senator Cook: We have first to decide whether there 
should or should not be a copyright and all we have to 
decide afterwards is consequential. If there is no copy- 
right, it is none of our business. 


The Chairman: The question may go a little further, 
Senator Cook. The basic question, in any strict analysis 
is, should there or should there not be a copyright. 
However, you know that public policy is expressed in 
statutes sometimes becomes a matter of what it is 
expedient to do. You see that in legislation. It is what 
someone has said is the “art of the possible’. 


It could be that if we decided that this is something 
where there should be a copyright, yet we thought there 
should be some recognition of the recording or records 
people, we could still go ahead with what might be 
suggested would be expedient. Now, I do not want to be 
misinterpreted. I do not want rumour alley to become 
full again, because I have raised this as a possible consid- 
eration, that I am thinking in those terms. This is to 
provoke a realization of the problem. 


Senator Connolly (Ottawa West): Following up what 
you say, it seems to me that if the record companies—I 
have regard for them because I think they are an impor- 
tant part of the industry and the industry we have with 
us here today—if the record companies were upset about 
the bill or about the presentation that is being made by 
the broadcasters, they would be here to complain. 


The Chairman: They are. We have briefs filed and we 
have given them an appointment to hear them. We are 
hearing the SRL on the 26th, I think. 


Senator Connolly (Ottawa West): 
sorry, I did not realize that. 


Thank you. I am 


The Chairman: There are seven or eight more hearings 
after today. So the first ones who reply would be the first 
ones who get the appointments. There is a question I had 
here for either Mr. Richard or Mr. Audet. On page 9 of 
your brief you talk about the reasoning behind, I take it, 
the conclusion which was supported by the Ilsley Royal 
Commission. You have referred to that and then you say: 


It is supported after detailed study by the Econom- 
ic Council of Canada, it is supported by the Parlia- 
ment of Canada in the Broadcasting Act. 


Would you please develop that and explain it to me? 


Mr. Audet: Yes. I think what we mean here—and I 
would like Mr. Richard to enlarge on that if he feels that 
it would be appropriate—is this. We have been very 
often requested, and properly so, to be a national instru- 
ment for furthering Canadian culture and Canadian iden- 
tity. We are proud to have that function. We feel that if 
funds are drained out of Canada through certain requests 
that may be made in the future, or which the previous 
act permitted, that it would be only detrimental to the 
furthering of the Canadian aims and objectives through 
broadcasting. 


Senator Flynn: Then the bill does not go far enough. If 
this argument is valid, the bill does not go far enough. As 
we are told this morning, something like 90 per cent of 
the amount that you are bound to pay every year goes 
out of the country. So we should do away with the 
composers’ rights or the performers’ rights. 


Mr. Audet: May I take a very pragmatic approach? 


Senator Flynn: I think this is the approach you should 
have taken from the beginning. 


_Mr. Audet: In that sense, there is now a modus viven- 
di which has been accepted by all parties over the years. 
We are speaking now of over 50 years. There is a loop- 
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hole in the law and, if I am right, and I wish my legal 
adviser would confirm this at some point. This law is a 
remnant of some old British law which the British them- 
selves have amended since that time. But since it hap- 
pened to be and have been carried into Canadian law 
and stayed there, no one took notice of it until someone, 
using a little part of what appeared to be a permissive 
wording, has suggested that the rights should be in effect 
double. 


Senator Flynn: You are dealing with the principle, but 
when you say that one reason is the fact that most of 
these funds would go out of the country, it is true of the 
rights that you are now paying to CAPAC and BMI. So I 
say that if we are to pursue your argument, the bill does 
not go far enough. 


Mr. Audet: We could ask for all sorts of things but it 
appears to us that this bill which is now before you does 
plug the hole. And I think this is good. 


Senator Flynn: It is the best we can do. 


Senator Beaubien: At the present time. We could not 
buy the records anywhere else anyway. It has to go out 
of the country. 


Senator Flynn: I am just dealing with the principle. 
We would get the records all the same, do not worry. 


The Chairman: Senator Flynn’s point is that if the 
argument is that we should approve this bill so as to 
prevent some money from leaving Canada, let us go the 
whole hog and prevent all the money going out. 


Senator Beaubien: Where would you get the records? 
Would we make them all here? 


The Chairman: Some are made here; the broadcasting 
companies make some. 


Senator Beaubien: Yes, 6 per cent. 


Senator Flynn: Six per cent are composed here, but 
over 90 per cent are manufactured here. 


Senator Beaubien: You are not referring to the manu- 
facturing; you pay outside the country anyway. 


Senator Flynn: An editor in another country would sell 
the basic tape to any recording company here. 


The Chairman: Senator Flynn’s point, Senator Beau- 
bien, is that the money involved is not a good argument 
for supporting or opposing the bill. 


Senator Beaubien: I will bow to the greater wisdom of 
the lawyers. 


Senator Desruisseaux: But, after all, Mr. Chairman, all 
moneys collected for fees go first to the United States, as 
I understand it, and only a part comes back. 


Senator Beaubien: Senator Flynn would like to elimi- 
nate that, but I do not see how it can be done. 


The Chairman: Any argument based on that does not 
go to the principle, but down a parallel line. I take it you 
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say it is supported by the Parliament of Canada in the 
Broadcasting Act; that is the opinion expressed by Ilsley 
and the Economic Council. I just wish to know where it 
appears in the act? 


Mr. Audet: These are three different things. The act 
says that broadcasting should be an instrument further- 
ing the Canadian identity and the Canadian culture and, 
as I was telling you, we are very proud of that. I will 
read from section 3, subparagraphs (b), (d) and (g) of the 
Broadcasting Act: 


(b) the Canadian broadcasting system should be 
effectively owned and controlled by Canadians so as 
to safeguard, enrich and strengthen the cultural, 
political, social and economic fabric of Canada;... 

(d) the programming provided by the Canadian 
broadcasting system should be varied and compre- 
hensive and should provide... 


I am not sure that the rest is relevant: 
(g) the national broadcasting service should... 
Giv) contribute to the development of national unity 
and provide for a continuing expression of Canadian 
identity. 


Senator Cook: Those are flower clauses. 
The Chairman: Those are flowers, yes. 
Mr. Audet: They are costly flowers, sir, I submit. 


Senator Flynn: This is the same argument; to favour 
Canadian identity we should never import music and 
words composed elsewhere and pay for the rights. That is 
exactly what you are doing, paying out 90 per cent of the 
$500 million. 


Mr. Audet: There is a practical aspect to this, sir; there 
are no other products available. 


Senator Flynn: Why not come back to the pragmatic 
aspect of the problem, that you and the Canadian Broad- 
easting Corporation do not wish to pay more than at 
present? That is the only valid argument in favour of the 
bill. 


The Chairman: Mr. Audet, the fallacy of your state- 
ment, as far as bearing directly on the question, is that 
while you wish to continue dealing with the manufactur- 
ers of your records you do not wish them to be in a 
position to collect a royalty. Which route do you intend 
to take? 

Quoting the concept of the Broadcasting Act to develop 
the culture of Canada will not make any change. It will 
only provide an assurance by statute that the performing 
right in terms of royalty will not have to be paid in order 
to use the records. That argument falls flat against the 
wall; it is splattered all over the place. 


Mr. Audet: I am not sure if I am permitted to make a 
comment after the Chairman has spoken. 


The Chairman: You certainly are; I am just a member 
of the committee. 
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Mr. Audet: We are not initiating this bill; we are just 
coming to tell you that what you seem about to do is in 
our opinion a good thing and we wish to support it 
wholeheartedly. 


Senator Fiynn: It is helping you financially. 


Mr. Audet: Well, this is, of course, an important part of 
Gs 
Senator Flynn: I think it is the only part. 


Mr. Audet: It helps all Canadians by attempting to find 
a way to keep our money in the country. If what you are 
doing at the present time happens to keep within Canada 
$414 million per year in perpetuity, we feel it is a good 
thing. 


Senator Flynn: That is based on the hypothesis that 
the Copyright Appeal Board would grant in its entirety 
the application of SLR, which is doubtful. 


Mr. Richard: Mr. Audet referred to a modus vivendi 
which has existed for over 50 years. It is important to 
note that both of these industries have grown and de- 
veloped on the basis that one would not charge the other 
for the use of air time or records. Mr. Audet really says 
that they are now coming in with a substantial tariff 
claim, $34 million or whatever it may be, and that this 
will impose additional strains on the Canadian Broad- 
casting Systera at a time when Parliament expects it to 
perform in the field of cultural activities in national 
unity. 


Senator Beaubien: You should raise your price. 


Senator Flynn: If the Copyright Appeal Board should 
grant only 10 per cent of what is asked by SLR, it would 
not have the same meaning at all. 


Mr. Richard: They could always come back to the 
Copyright Appeal Board the next year for more money. 


Senator Flynn: But they would have to justify it. 
Mr. Richard: Yes, sir. 


The Chairman: Mr. Richard, to urge the approach of 
the public interest of Canada to keep these moneys in the 
country I think is wrong. This then should apply in all 
directions in which money is paid out and your organiza- 
tion pays out money itself. 


Mr. Richard: We are not urging it, but explaining the 
facts so that when you make your decision you will know 
what its implications are. 


Senator Cook: They have this copyright; it is the fact 
that the money goes out of Canada. 


The Chairman: Is it a reasonable approach that there 
should be a copyright? All these other things end up on a 
detour. 


‘ Mr. Richard: I agree that that is the nub of the 
argument. 


Senator Desruisseaux: I would like to know, if we did 
grant the sound recording organization the right to 
obtain a fee on the gross revenues, how would that affect: 
CAPAC and the other organizations? That is what I 
would like to know. Would it affect them at all? 


Mr. Richard: It could affect them because of what the 
Copyright Appeal Board may say when they were grant- 
ing money to SRL. They may take something away from 
CAPAC and BMI. But what is the effect of this? The 
effect of this is to reduce the value of the composer’s 
work. The law is quite clear, that the primary perform- 
ing right belongs to the author or composer, because it is 
his work that is being performed. If by reason of SRL 
getting some money the fee payable to the composer or 
author is reduced, that may be unfair to the composer or 
author, because his work still has the same value. By 
reason of the performing right being given to somebody 
else, i.e. a recording company, he will receive less for his 
toil, for his work. 


Senator Flynn: I think as far as the composer’s right is 
concerned, it is more a matter of bargaining on his part 
than anything else. 


Mr. Richard: No, it is not, sir. 


Senator Flynn: Oh, gee whiz! If I compose something 
that is very popular I am going to ask for more. 


Mr. Richard: That is not the point. 


Senator Flynn: Certainly. 


Senator Cook: You do not know if it is going to be 
popular until afterwards. 


Senator Beaubien: It is too late when it is popular. 


Senator Flynn: Maybe the first work, but the second 
will certainly be worth more. 


Mr. Richard: I think we have to be conscious of the 
provisions of the Copyright Act when we make these 
sorts of statements. I draw your attention to section 19 of 
the Copyright Act. 


Senator Flynn: That is right, but that is something 
else. 


Mr. Richard: I beg to disagree with you. I do not want 
to enter into a debate with you, because I know I am a 
witness. 


Senator Flynn: You can enter into a debate with me. 


Mr. Richard: Thank you. Section 19 of the Copyright 
Act says that once an author or composer has allowed his 
musical work to be recorded once, anybody else can 
record that music for two cents per side. 


Senator Flynn: Two cents, I know that. 


Mr. Richard: That is all he gets. 


| Senator Flynn: I was not arguing against that. I was 
saying that a very popular composer is in a position to 
ask. for more than someone who is unknown. 
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Mr. Richard: All he would be entitled to receive after 
he has given permission is two cents. 


Senator Flynn: After it has been given, but on what 
conditions? 


Mr. Richard: No conditions. 
Senator Flynn: Oh! 
Mr. Richard: The conditions are two cents per side. 


Senator Flynn: No. If I sell my author’s right I can ask 
more if I am more popular or better known. 


Senator Cook: He gets a greater number of two cents. 


The Chairman: The factor you are multiplying by two 
cents would be much greater. 


Senator Cook: Yes. 


Senator Flynn: I am just meeting the argument that if 
it were included in the amounts paid to CAPAC and BMI 
it would not necessarily take away from the composer. 


Mr. Richard: It necessarily has to take away from the 
composer. 


Senator Flynn: No, not necessarily. 


Mr. Richard: Because he will be receiving less money 
than he is receiving now. His right is quite distinct from 
the right the recording companies are asserting. 


. Senator Hays: Did I understand that earlier this morn- 
ing you said that the American broadcaster does not have 
to pay? 


Mr. Richard: That is right. 


Senator Hays: So there is not complete parity; Canada 
would have to pay United States broadcasters. 


Mr. Richard: That is right. 


Senator Hays: Would not this be a much better argu- 
ment than dealing with the philosophy of a political party 
or political parties? 


Mr. Richard: You see, we have probably cast our net 
very wide today and introduced all the factors we 
thought you should know. The important ones are the 
ones we discussed earlier—whether there should be a 
copyright or not, and the fact that where the majority of 
these recordings originate, i.e. the United States, the 
broadcasters in that country do not pay any performing 
right to their sound recording manufacturers. 


Senator Connolly (Ottawa West): Do broadcasters in 
any country pay? 


Mr. Richard: Yes. 
Senator Beaubien: England. 
"Mr. Richard: As I said, the examples given to us of 


broadcasters who pay in other countries are of state- 
owned industries, state-owned broadcasters: England 
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except for the Isle of Man, Sweden, Norway, Germany, 
Holland, France and Australia. Australia has a mixed 
system, private and commercial. There was no evidence 
introduced as to any payments being made by the com- 
mercial broadcasters in Australia; the only evidence 
introduced was in respect of payments being made by the 
state-owned broadcasting system. 


The Chairman: The whole thing then was on the basis 
of contract? 


Mr. Richard: Yes. 


The Chairman: In other words, if you want to use some 
of my records we make a deal. 


Mr. Richard: But the Copyright Act in those countries 
also provided for copyright for a sound recording 
company. 


Senator Hays: You have to pass it on, so Canadians 
will be paying more than Americans. 


Mr. Richard: That is right. 


Mr. Audet: For something they are not willing to pay 
at home. 


Senator Hays: And the reason they are doing this is 
because they found a loophole, they think, in the act 
passed in 1921? 


Mr. Richard: Yes, sir. 


The Chairman: Senator, I may agree with what you 
are saying, but when you use the word “loophole” I think 
that is a distortion, because it is an obvious right that is 
in the section of the act, it is not a case of the discovery 
of a loophole, it is right there. All you have to do is to 
read it and see that there is a performing right. 


Senator Hays: But that is what Bill S-9 is all about; it 
is like the income tax and plugging a hole. 


Senator Desruisseaux: These broadcasters are already 
paying fees to two different organizations. If they have 
another, they have to pay a third. How does that com- 
pare with the United States situation? 


Mr. Richard: There are two associations in the United 
States as well. 


Senator Desruisseaux: The sound recording people 


have not got this... 


Mr. Richard: No, they do not have a right to claim 
such fees. 


Senator Desruisseaux: How would this affect us in 
Canada if we had a different set-up from that in the 
United States? Would it affect you really? 


Mr. Richard: Certainly it will affect us. That is what I 
have been trying to say. We would have to obtain a 
licence from SRL to use their records on our radio and 
TV stations, and would have to pay them whatever fees 
the Copyright Appeal Board approved. 
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Senator Flynn: Would not that force you to use more 
Canadian composers’ works? 


Mr. Richard: I just suggested to you that 90 per cent of 
what is being produced in Canada comes from abroad in 
any event. 


Senator Flynn: You might use more Canadian music. 


Mr. Richard: Let me make this point. We have spoken 
of the Canadian Talent Library, and the broadcasters 
themselves have recently started a recording company of 
their own to record musical works in Canada. 


Senator Connolly (Ottawa West): If your argument 
holds and the Government gets this bill, do you think 
you will still have all the access you want to foreign 
produced records? 


Mr. Richard: I see no reason why not. 


Senator Connolly (Ottawa West): Would they agree to 
sell to you even though they cannot collect a performing 
right? 


“Mr. Richard: They would not sell to us, they would 
give to us; they would go out of business if we did not 
play their records because there would be no other way 
of promoting their records at comparable cost. 


Senator Connolly (Ottawa West): So they cannot afford 
not to supply? 


Mr. Richard: That is right. 


Senator Connolly (Ottawa Wesi): In other words, so far 
as they are concerned you feel you are sitting in the 
driver’s seat? 


Mr. Richard: Except that section 4(3) puts us in the 
position that if we accept their records and pay them, we 
have to pay them substantial fees. 


Senator Connolly (Ottawa West): But section 4(4) 
would eliminate that, the need for that payment. 


Mr. Richard: It would handle that situation, that is 
right. 


The Chairman: Do you not need these records? 


Mr. Richard: I am not denying the fact that we need 
records, no. 


The Chairman: I ask that question in view of Senator 
Connolly saying you were in the driver’s seat. Maybe to 
the extent that you need them they are in the driver’s 
seat too? 


Mr. Richard: I think we are both in the driver’s seat. 
That is what I said, both industries have grown up 
relying on one another, and I think that situation remains 
unchanged. 


Senator Molson: The proportion of Canadian records of 
the total in North America must be very small. They 
could surely get on without you, the American industry? 


Mr. Richard: Yes, but to sell records in Canada they 
have to be heard in Canada. 


Senator Molson: In Canada, yes, but I am speaking of 
the total. You say you are in the driver’s seat. You are in 
the driver’s seat in Canada, but you are not going to put 
those companies out of business by quarrelling with the 
American producers of records. 


Mr. Richard: But it is a $100 million industry, just in 
records. They are not going to give that money up very 
easily. 


Senator Molson: I do not think so. It is a question of 
degree. Would you answer my question: what is the 
proportion of the Canadian market of the total? 


Senator Beaubien: Six per cent. 


Mr. J. Lyman Potts, President, Standard Broadcast 
Productions Limited: Canadian produced records? 


Senator Molson: No, no, of the North American 
market, the volume. Is it 10 per cent of the total? 


Mr. Richard: The total records consumed in Canada? 


Senator Molson: What is the percentage of the total 
records consumed in Canada of the North American 
volume? Is it 10 per cent of the total? 


Mr. Potis: I doubt it. 


Senator Beaubien: That is 6 per cent produced in 
Canada. Now he is asking what is the Canadian market 
as a whole. 


Mr. Audet: We know the American market is about ten 
times larger than the Canadian to start with. 


Senator Beaubien: What reason, if any, is there for the 
inclusion of this section in the act of 1921? 


Mr. Richard: It was copied from the British Act, that is 
all I can say. It occurred in section 19(1) of the British 
Act. 


The Chairman: If there is anything that you have not 
developed, or feel you would like to add, now is the time 
COs GOn Tt 


Mr. Audet: Mr. Chairman, if I could make one remark, 
it would be to the effect that we are very grateful to you 
for a sympathetic hearing. We enjoyed speaking to you, 
and we are at your disposal if we can supply any addi- 
tional information. 


The Chairman: The fact that we have argued with you 
does not give any indication of our intentions. After all, 
you are presenting your support for this bill. 


Senator Desruisseaux: I have one question. Do you 
represent all private stations, AM, FM and TV—every 
one of them? 

Mr. Audet: Just about. 


Senator Desruisseaux: Is there unanimity amongst you 
on this? 


Mr. Richard: Yes. 
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The Chairman: We shall now hear from the CBC. 
Representing the CBC is Mr. Jacques Alleyn, General 
Counsel. 


Mr. Alleyn, you have had the opportunity to hear the 
presentation by the CAB. Am I right in assuming that 
regardless of the means by which you come to your 
conclusions, you support the bill? 


Mr. Jacques R. Alleyn, General Counsel, Canadian 
Broadcasting Corporation: Mr. Chairman, and honourable 
senators, I would like to say that Mr. Davidson wanted to 
attend this session of your committee, but he has to be in 
Vancouver to be present at the laying of a cornerstone by 
Princess Anne. He asked me to do my best to put for- 
ward the corporation’s view. 


We have prepared and filed with your committee a 
brief. I do not intend to cover the ground which was 
covered by the CAB. However, I think the position the 
CBC has taken in the course of the SRL hearings is 
slightly different because I suppose we have to be differ- 
ent from the private sector. 


We have submitted that the Copyright Act, though it 
may be ambiguous in so far as Section 4(3) is concerned, 
should be clearly interpreted that it does not provide this 
kind of right to the manufacturers. The reason for this is 
that although Canada is not bound to give protection to 
records of foreign manufacturers it is, however, interna- 
tionally bound by agreement to protect the works of 
composers of music. Schedule 3 of our act, which hap- 
pens to be the Rome revision of the Berne Convention— 
which must not be confused with the Rome Convention— 
provides explicitly that members of the Berne Union at 
the Rome level, 1928, must provide to foreign authors of 
musical compositions a certain level of protection. This is 
section 15 of Schedule 3 of our act, and it basically states 
that composers of musical compositions shall have the 
exclusive sole right to authorize the making of mechani- 
cal contrivances by means of which musical compositions 
can be performed. There is also the exclusive right to 
authorize the public performance of their work by means 
of these instruments. 


So my understanding of the act, so far as Section 4(3) 
is concerned, is that it cannot be read as providing 
copyright to manufacturers of records; that this is a right 
that must be under the exclusive control of the compos- 
ers of musical compositions as a matter of international 
commitment. 


If I may I would just like to discuss a previous ques- 
tion, not put to me but to others. I think one distinction 
that can be made between musical compositions and 
works and records, so far as this possible imbalance 
between foreign and Canadian interests is concerned, is 
that Canada is internationally committed to provide pro- 
tection to musical works, but is not committed to provide 
protection to manufacturers. I think this appears to be a 
very important consideration. 

I would say if we are providing this to other countries 
‘that do not provide it to us—perhaps this is in the area 
of politics, and I should stop there, but I do not think we 
will have much to bargain with if we ever try to get this 
right for our own manufacturers because it will all have 
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been given away, and nothing will be left to give in 
consideration of their recognition of manufacturers’ 
rights. There may not be very many Canadian manufac- 
turers, but whatever their number is they would proba- 
bly like to have the same treatment elsewhere. 


I submit that the matter of interpreting the act should 
be clarified. I think Bill S-9 has this effect of clarifying 
the act, so far as it may need clarification. If it is adopt- 
ed, I think that Canada will be responding to its interna- 
tional commitment from the point of view of the Berne 
Union. 


The Chairman: Are you suggesting, Mr. Alleyn, that at 
the present time we are in default in our international 
obligations and commitments? 


Mr. Alleyn: That may be a question that you should 
ask a lawyer rather than a delegate of the CBC, but my 
private view is, that if this right is recognized and main- 
tained, and you have to secure the authorization of only 
the composer of the music to perform by means of these 
instruments, then possibly the letter, at least, of the 
Berne Convention will not be lived up to. 


The Chairman: I have difficulty in following that 
because the Berne convention was in 1928, and this sec- 
tion of the act goes back to 1921 or 1922. At the time 
they were talking at Berne and making all their settle- 
ments, they knew what our law provided. 


Mr. Alleyn: I would say that there was a change, Mr. 
Chairman, that was brought about to introduce, I think, 
the Copyright Appeal Board’s functions. There was also 
this matter of compulsory licencing which was really an 
exception to that right in section 13 of the Berne Con- 
vention. 


Section 13 of the Berne Convention, Revision of Rome, 
provided in paragraph 2 that conditions and limitations 
may be imposed by national legislation to these provi- 
sions, the rights we have mentioned earlier, but that this 
can only be done by countries which have put them into 
effect—that is the expression used in the convention. I do 
not know what exactly “put them into effect’? means. I 
get the impression that nothing much with regard to the 
government’s efforts has been put into effect until very 
recently. This is my submission on that point. 


The Chairman: This may be a question you may not 
want to answer, and if you do not I will understand, but 
would you agree that, quite apart from talking about the 
Berne Convention and the understanding among various 
nations by reason of that as to what the obligations were, 
the real question to decide here is: Is there a performing 
right of some kind in what the record maker does that 
should be entitled to copyright protection? Is not that the 
point? 


Mr. Alleyn: I will try to answer that. 


The Chairman: All the other things are just going 
down detours and sideroads. 


Mr. Alleyn: I think there is one right that still remains 
and would remain even if Bill S-9 were adopted, that is 
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the right to prohibit copying of records. The only other 
one that would clearly not exist is the performing right 
in a record. I have, in the course of this hearing, tried all 
kinds of intellectual gymnastics to find what the “perfor- 
mance of the record” might be, as distinct from what the 
“performance of the work” means. The only understand- 
ing of it that I could to, and after this I have my own 
limitations, was that actually what they were talking 
about was really the performance of the work contained, 
be it in the public domain or be it protected, and which 
took place. I could not really see that the performance of 
anything was taking place because you were using a 
record. It would be possible, I suppose, to conceive of a 
silent record, containing no sound at all, as being a proof 
that the studio was absolutely sound proof. But if you 
put on sound and you have a performance, then if a 
musical work is embedded in the record I think the 
performance that takes place is basically a musical work. 
The record is just an instrument, and the instrument 
does a certain amount of performance. That is my 
submission. 


The Chairman: In the act, as it stands now, Parliament 
relieved you from all that rationalization by saying that 
you should look upon a performing right in like manner 
as if it were a musical work. So you do not have to 
improvise or do anything else. You just say that Parlia- 
ment has said “that is a musical work it is to be treated 
in the same way as a musical work.” 


Mr. Alleyn: In like manner. 
The Chairman: Yes, in like manner. 


Mr. Alleyn: Mr. Chairman, I was told in law school, 
when talking of constitutional law in England, that Par- 
liament can do most everything but not call a man a 
woman—well, it can do that. 


Senator Flynn: Yes, it could. 


Mr. Alleyn: Yes, so that it quite possible; anything can 
be inscribed in legislation, in an act. There is no limit to 
that. But, in my humble submission, if some meaning is 
to be given to section 4(3), I think it should be related to 
what is possible with the record, and that is to perform— 
it is an instrument to perform a work. 


The Chairman: You want us to conclude that there is 
not that right existing at the present time in the law? 


Mr. Alleyn: I would like to make sure, Mr. Chairman, 
that my interpretation is the correct one. 


The Chairman: This is not any part of our job, as I see 
it, to interpret what an existing law is. How could we fly 
in the face of the Government department that adminis- 
ters this law, when they present a bill asking us to 
amend on the basis of taking this right away? That is 
where we have got to start. 


Mr. Alleyn: The only excuse for what I have said in 
this matter is my own personal incompetence and lack of 
knowledge, and I apologize for that. 
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The Chairman: Now that we have eliminated the side 
issues, let us get down to the main issue. 


Senator Connolly (Ottawa West): Is the main issue not 
this, Mr. Chairman? We are talking about performing 
rights and I think what the previous witnesses have said, 
and perhaps this witness is saying, too, is that there is no 
property in a performing right. I have no doubt that 
people who will come here later to represent the record 
companies will say, ‘‘We have a property right, and we 
ought to get paid for it”. I can understand the reluctance 
of the broadcasters to say, ‘““You have other benefits and 
you really do not need it; you will hurt the broadcasting 
industry.” But I think what we have to find out, first of 
all, is where there is a valid property right in these 
people that produce these records, and whether that right 
should be recognized. I think you have to approach that 
with an open mind. 


The Chairman: If we start on the basis that the law 
now is that there is a performing right, then what we 
have to decide is whether that should continue. Is there a 
reasonable or logical basis in the national interest for 
saying that should be continued. It seems to me that as 
long as we stay right on that line we are being very safe 
and not being influenced by all these other side issues 
about national culture, and sending a lot of money out to 
the United States. If we do not send this money to the 
United States it may be we will send at least as much in 
other directions. So these are not the sound arguments. 


Senator Flynn: I suggest that if the Copyright Appeal 
Board, instead of authorizing the tariff that has been 
proposed by SRL, would grant them only 10 per cent of 
what they are asking, then those supporting the bill 
might not support it as strongly as they do. For instance, 
instead of the $840,000 which is estimated to be paid by 
the Canadian Broadcasting Corporation on the basis of 
the tariff now before the Copyright Appeal Board they 
would have to pay only $80,000 a year, they probably 
would never have asked the department or anyone to 
present this bill. 


Senator Cook: Is there an analogy here? If this does 
not go through and the law stays as it is now, and we 
feel that these manufacturers have some copyright, as it 
is called—something for which they should be reim- 
bursed over and above getting paid for the article itself, 
as they do every time they sell it would not the situation 
be the same as when a book is lent by a public library, 
and should not the publisher get paid every time a 
person takes a book out? 


Senator Flynn: That is the argument in the report of 
the Economic Council. But if you go on television and 
read a book, and identify the edition of the book, then 
that might be something then other than the private 
reading of a book. 


Senator Cook: To carry through the analogy further, 
the public library does little or nothing for the author or 
producer. As is said here on page 8 of the brief: 

The evidence adduced before the Copyright Appeal 
Board in the course of the SRL hearing indicates 
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that record manufacturers rely very heavily, if not 
exclusively, on the broadcasting of records to create 
and develop the market for the sale of their records; 
the use in broadcasting of these records creates a 
benefit in favour of the manufacturers and contrib- 
utes to their economic success in the sale of records 
to the public. 


The Chairman: That is good argument for making the 
tariff substantially less. It is only a quantum argument. 


Senator Flynn: It is against recognizing the performing 
rights of the singer or musician, because the more often 
his work is performed on television or radio, the more he 
gets. 


The Chairman: I would like to get the discussion back 
on the main highway. 


Mr. Alleyn: This is what I had in mind. I have heard 
Senator Flynn talk about the performing right of the 
artist, the musician and the performer. I had the impres- 
sion that this is not what really section 4(3) dealt with. 
That actually dealt with the record manufacturers and 
the performance in the physical record itself. If that were 
legislation to provide performers and artists with remu- 
neration of some kind, I would have thought it would 
have to be found somewhere else than in the Copyright 
Act. I submit that there is no work created; they will be 
marvellous, unique renditions of authors and performers, 
but they do not create works per se as defined in the 
Copyright Act. So that would be strictly an offshoot of 
providing manufacturers with something, but not a statu- 
tory link between the manufacturers and the performers 
and artists. 


Senator Flynn: I agree with that, but in the submission 
of the Association they raised as an argument the amount 
that they paid to the performers, which is over $534 
million. That is why I wanted to be clear this morning 
between what they are paying as a composer’s copyright 
and what they are paying under their contractual 
obligations. 


Senator Beaubien: I am not a lawyer but, as I look at 
it, it seems to me that the whole thing is rather simple. 
We passed a law in 1921, copied from the English statute, 
which had nothing to do with recording manufacturers’ 
rights. It was on the statute books until a few years ago 
when some other smart lawyer, reading what the first 
lawyer had written so that anything might be construed 
out of it, came up with the idea that he would get $5 
million from recording manufacturers simply because the 
law of 1921 was not very explicit. 


The Chairman: It does not say $5 million. 


Senator Beaubien: Well, whatever it is; it does not 
matter what the amount is. All the record manufacturers, 
by going back to a statute and reading it in their own 
way, think they will get some money out of it. Is that not 
what we are considering? So the Government decides 
that it never was the intention of that law passed in 1921 
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to give the record manufacturers a commission. For that 
reason Bill S-9 is introduced, making a law of 1921 stand 
up and be sensible. 


The Chairman; No, the purpose of this bill is to cancel 
or repeal the earlier law. 


Senator Beaubien: Well, whatever it is, that is what 
the Government thinks is the sensible thing to do. Is that 
not what we want? 


Senator Flynn: Your argument is correct that they 
have never used the right before. But just think of the 
performing rights of the musicians and artists; they are 
not even in the law and they have been successful in 
obtaining them. 


Senator Beaubien: That does not change the facts in 
this case. 


The Chairman: We have heard the points of view of 
Senators Beaubien and Flynn. Maybe I can now get Mr. 
Alleyn back on the subject. Is there any way in which 
you can help us in saying that there should not be a 
copyright? Can you rationalize why there should not be a 
copyright or a performing right in a record? How would 
we go about breaking it down to decide whether it 
contains an element worthy of copyright? 


Mr. Alleyn: The only point at time in which a per- 
forming right can be considered, in my very conservative 
approach, is that there should be a bona fide copyright 
work, in the sense that there is no original creation of 
something in the copyright law generally. Up to now 
these theories of works have not included performances 
of artists, musicians and I think that generally they have 
not included the process of the manufacture of records as 
producing a work. Therefore I would just say that I do 
not think that there is any originality in a record per se. 
Its only originality is derived from the relative merit in 
the musical composition which it embodies or of which it 
is the material support. 

Unless we could conceive that there is a creation of a 
work by a performer, artist or musician, we could go 
further. No performance or work in the sense of copy- 
right for performance by artists, performers or musicians 
and no work in the sense of a copyright for the manufac- 
turer who produces a physical thing. The only thing 
remaining is the work of a musical composition, so that 
is where it should reside. 


The Chairman: Maybe we should take a different 
approach to the elements in a copyright. You say the 
author writes something, therefore he has a copyright in 
it. If that is something to be performed, maybe the defini- 
tion of a copyright could be broad enough to include all 
the elements that go to make that viable? Maybe the 
performing right is inherent in the author’s right, 
because that is the way in which it becomes viable and is 
used for producing money. 


Mr. Alleyn: It is quite true that many physical opera- 
tions take place before a copyright work can be put to 
use. We ourselves use antenna systems to perform works. 
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We have not filed tariffs for antennae yet, but there are 
many physical operations put in motion to eventually 
make the work available to the public. However, most of 
the time these do not create works themselves; it is the 
original work which is moved through a variety of 
mechanical or technical means and ends up by being 
viable to the public. 


Senator Cook: And which is copied; the record is only 
played over and over again and is not copied. 


Mr. Alleyn: We have no quarrel with the fact that 
records should not be copied; we admit that. 


Senator Flynn: As Senator Beaubien mentioned, the 
law was written in 1921, under conditions which were 
totally different from those of today. Maybe we should 
revise the whole act as far as this problem is concerned. 
However, it seems to me that we are just attempting to 
plug a hole of some kind. I will not say a loophole, 
because I do not think it is one, but a hole of some kind. 
When we touch it we find that the problem is much 
wider than is envisaged by the bill. That is why I am 
reluctant to deal with this one very narrow aspect of the 
whole problem. 


The Chairman: But, Senator Flynn, the position and 
importance of records in 1921 could not be compared 
with what it is today. 


Senator Flynn: That is right; there was no radio or 
television. 


The Chairman: In the light of all the developments 
that have taken place and since we are in an entirely 
different concept that is what I have been trying to 
obtain from Mr. Alleyn. 


Mr. Alleyn: Mr. Chairman, I cannot give you what I do 
not possess. 


Senator Carter: Can we not go a little further? Fifty 
years have passed; should we not look ahead another 10 
or 20 years, by which time the changes may be even 
more profound? 


The Chairman: We should be updating if the circum- 
stances are so entirely different, but I cannot get any 
help. 


Senator Beaubien: In the meantime it clarifies one 
point. 


The Chairman: Of course, Senator Flynn says there are 
many similar points in the copyright and I agree with 
him. We have been told that it is being revised, but it has 
not yet been presented. 


Senator Lang: The record business is on a great 
decline. I assume it is on a decline because instead of 
buying a record it is simple to hook a tape recorder into 
a radio. Therefore the record manufacturer is paid noth- 
ing. It would be the same thing if all records were free. 
Then the manufacturer in order to receive some remu- 
neration would have to obtain something like a copyright 


so that he could be paid on the basis of the use of his 
product. 


Senator Cook: If he is not paid he will not make the 
records. 


The Chairman; Mr. Alleyn, when a record is played by 
a broadcasting station or on the television, is that known 
as a performance, a production, or something else? 


Mr. Alleyn: I would say that if we put a record on a 
turntable, pick up the impulses, transmit them and even- 
tually by the effect achieved the receiver vibrates in the 
same way and reproduces what is happening at the other 
end, we have a good, bad or marvellous performance of 
that musical composition. If the record or equipment is 
bad or the antenna not in good condition, there may be 
very bad reception. If everything is at the maximum and 
the musicians have rendered at 100 per cent what Bee- 
thoven had in mind, then I suppose what we get is a 
marvellous rendition of Beethoven’s Ninth Symphony. 


The Chairman: It would not be an improper use or 
misuse of words to call what occurs there a performance 
or a production? 


Mr. Alleyn: We have the CAPAC and BMI tariffs, on 
which we pay substantial sums for the public perform- 
ance of these musical compositions. I think we have 
always been quite ready to pay them, and there is no 
problem there at the moment 


Senator Flynn: Because of the habit. 


Mr. Alleyn: No. I have recently joined the corporation 
and I do not have any bad habits yet! 


The Chairman: You are not suggesting that time will 
have that inevitable result? 


Mr. Alleyn: I would improve with time. 


Senator Flynn: I would suggest to the witness that if 
Bill S-9 gave the Canadian Broadcasting Corporation and 
the other private organizations the right to dispense with 
payments to BMI and CAPAC, they would support it. 


Senator Beaubien: I hope the CBC would; they are 
losing enough money now. 


The Chairman: Are there any other questions? 


Senator Grosart: I should like to make a comment, if I 
may. First of all I should declare an interest. 


Senator Beaubien: Do you have a radio? 


Senator Grosart: It so happens that in my office, where 
we do a good deal of publishing, we publish a magazine 
called Canadian Composer, so to that extent I have an 
interest on the side of the composers. As part of its 
operation that magazine, has discussed this whole ques- 
tion over a period of some five years. I would just like to 
draw the attention of the committee to one or two things 
that may not have been brought to its attention to date. 


First, you asked, Mr. Chairman, quite properly, what is 
the nature of the special right that the composer has that 
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others might not have in the whole line of production 
and performance. I am now playing back to some extent 
what has been said at international conferences around 
the world, particularly at the very extensive hearings on 
the subject before the committee of the United States 
House of Representatives and the Senate, where there 
has been discussion of the whole question of copyright 
act revision in which this very problem has been includ- 
ed. It has been going on now for about five years. The 
reason why the copyright acts, our Copyright Act and 
others, have tended to limit the performing right to the 
composer-author is that he is in a different position from 
all the other people along the line, in that the performing 
right is almost entirely his only source of income. The 
record manufacturer is in the business of recording, 
making and selling records. 


The Chairman: On that point, you understand that 
there is no contest here. This amendment does not deal 
with the composer’s rights at all. 


Senator Grosart: Of course it does. 
The Chairman: No. 


Senator Grosart: With respect, Mr. Chairman, the 
suggestion has been made in the hearings before the 
Copyright Appeal Board and elsewhere that if this tariff 
was granted—and this submission has been made official- 
ly—that whatever amount was granted should come out 
of the composer’s share. 


The Chairman: You mean the suggestion was made 
that it should? 


Senator Grosart: Yes. 


The Chairman: But where is there anything to do with 
that in this bill? 


Senator Grosart: This is obviously one of the results 
this bill is intended to prevent. 


The Chairman: Well, it is not obvious. 


Senator Grosari: With respect, it is obvious to me, Mr. 
Chairman. It may not be obvious to you, but it is obvious 
to me and that is why I am speaking about it. 


The Chairman: You go ahead and develop the subject 
as much as you like. All I am pointing out is that it is not 
the subject of the amendment. 


Senator Grosart: With respect, Mr. Chairman, you 
yourself brought up the very subject, and I am answering 
the question you raised: why is the composer’s interest in 
the copywright in the performance a special thing? 


The Chairman: No. I think what I said was that the 
definition of ‘“‘copyright” is broader than just the element 
of the composer. 


Senator Grosari: That is exactly the point I am 
making. I am suggesting the element is narrower, which 
is a direct response to your suggestion, if I may say so. 


The Chairman: All right, go ahead. 
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Senator Grosart: That is the main reason the composer 
has insisted, as he has over the years, that this should be 
an exclusive right, the performing right, because it is his 
one source of income; it is in a very different category 
from the additional income that some other party to the 
manufacture and performance might have. That is the 
first point. 


The second point is that the whole history of copyright 
lays stress on originality, original creativity. No matter 
what the method and mechanics, of the performance are, 
the assumption in copyright has been from the beginning, 
from Queen Elizabeth’s time, that it was the original, the 
first creation that was protected. In the music field this 
consists of the words and the music of a song, popular or 
otherwise, or a composition in the field of serious music. 
That is the second reason, and the second answer I would 
give to the question asked. 


The suggestion has been made that record sales are 
going down. I think the facts are that the record of the 
last few years is the very opposite: record sales have 
been going up and up. The performance is so important 
to the record companies that, quite naturally, they go to 
great lengths to persuade disc jockeys and others to 
perform their records. The purpose in doing that is, of 
course, to extend the popularity of the song and the 
record, and therefore to sell more records. I therefore 
suggest to you that there is much more to this than 
merely thinking in terms of how many people are getting 
into the spectrum of performance. 


As the counsel for the CBC has pointed out, if you keep 
on extending it it means that you might bring in all the 
instrumentalists, and the many technicians who would be 
involved in the making of the record and the perform- 
ance of the record over a radio station. You could quite 
possibly go beyond that and extend the number of people 
who might be said to have an interest in the performing 
right that subsists in the original work to thousands of 
people. You would therefore have to fragment any pay- 
ments, if you were to carry that logic to its extreme, 
among thousands of people. Again I say there has to be a 
limit somewhere, and the suggestion of the composers is 
that the limitation should be at the point of original 
creativity, and only the original creator of the work 
should be entitled to special copyright protection, par- 
ticularly in the matter of performances. 


Senator Flynn: You mean we should go further. The 
performing right is not presently included in the act. Do 
you mean we should clarify the act so as to enable the 
dispensation of payments of performing rights? 


Senator Grosart: No, the act is very clear. 

Senator Flynn: No, not on this score. 

Senator Grosart: I may have misunderstood you. The 
act is very clear, of course, about the fact that a perform- 
ing right subsists in relation to the original author. 

Senator Flynn: The author, yes, but it is not a per- 


forming right: It is perhaps a performing right, but not 
by a performer. 
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Senator Grosart: Well, it is a performing right that 
subsists in the original author and in no one else, unless 
the interpretation is placed upon the act that has been 
placed upon it, by some, that a secondary performing 
right subsists in the record itself. I think the general 
consensus is that a copyright does subsist in the record. 

I would draw this to the attention of the committee, 
which is perhaps the most important single element in 
this whole discussion. That right is taken away for some 
records under section 19; that is, for those made under a 
compulsory licence, because the compulsory licensing sec- 
tion introduces a completely new concept into copyright; 
it restricts. 


A fact that I do not think has been brought before the 
committee yet is that the right that subsists concerns 
probably only a handful of records made in Canada. The 
vast majority of those records are made under the com- 
pulsory licence, and I think almost any reading of the act 
will indicate that section 19 completely withdraws the 
performing right from a record made under the compul- 
sory licensing section. 


The Chairman: Are there any other questions? Thank 
you very much Mr. Alleyn. 


Mr. Alleyn: Thank you, Mr. Chairman, and I wish to 
thank the honourable senators. 


The Chairman: Honourable senators, we now have the 
Canadian Council of Performing Arts’ Union. Mr. Wil- 
liam Dodge, the secretary treasurer of the Canadian 
Labour Congress, is going to make the opening statement. 
He has his panel here, which he will introduce to you, 
and any member of the panel may answer your 
questions. 


I will have to go very shortly, and Senator Desruis- 
seaux will carry on, if you approve of that. 


Mr. William Dodge, Secretary-Treasurer, Canadian 
Labour Congress: Honourable senators, on my right is 
Mr. John Simonds, who is secretary of the Council of 
Performing Arts’ Union; Mr. Alan Wood vice-president 
of the American Federation of Musicians; Miss Margaret 
Collier, of the Association of Canadian Television and 
Radio Artists; Mr. Hamish Robertson of Actors’ Equity 
Association; M™* Jeanne Sauvé, representing both the 
Federation des Auteurs et des Artistes du Canada and 
the Union des Artistes of Montreal; and Mr. Bernard 
Chadwick, president of Actors’ Equity Association. 

I am going to make a very brief statement which I will 
read. I do not consider myself to be an expert in this 
exceedingly complicated field. If there are any questions 
of fact or concerning statistics and mechanics of the 
industry, I shall have to refer to one of my expert 
companions. 


I can state our position on Bill S-9, which is one of 
opposition, in a few simple sentences. 


It is based entirely upon the matter of recognition of 
rights. As many as four different elements may contrib- 
ute to the production of a recording of a musical or 
dramatic performance. These elements are the author, 


the composer, the performing artists, the manufacturer or 
producer. 


Senator Paul Desruisseaux (Acting Chairman) in the 
Chair. 


Senator Connolly (Ottawa West): What is the distinc- 
tion between the author and the composer? 


Mr. Dodge: The author may write the lyrics or a play. 
The composer is generally referred to as the person who 
makes a musical composition. 


Each of these four contributing elements receive a 
return in the form of a royalty when a record is made or 
sold to individual customers. Some of these individual 
customers are broadcasters and the purchase of a very 
small number of records enables them to deliver thou- 
sands of performances to the public. They do not do this 
as a contribution to culture or entertainment, or even to 
Canadian unity. It is just the principal means by which 
broadcasters sell commercial advertising which, in turn, 
is the source of their profit—assuming that they make 
profits. 


When records are played on the air, the author and the 
composer receive royalties or fees by virtue of a right 
given to them by the Copyright Act. The rights of two of 
the elements in recording production are thus legally 
protected and effectively rewarded. 


The right of the third element, the producer and/or 
manufacturer has also been heretofore protected under 
the Copyright Act. Although they have never, until 
recently, invoked their right as a means of obtaining a 
recompense for the use of their product by the broadcast- 
ing media, in fact it is this recent attempt to invoke it 
which has precipitated Bill S-9, because Bill S-9 has only 
one purpose: the removal of the right of manufacturers 
or producers from the Copyright Act. 

The right of the fourth element, the performing artist, 
has never been recognized in the Copyright Act, although 
in every sense it is equal in merit to the rights of 
authors, composers and manufacturers. 


Senator Connolly (Ottawa West): It is a different cate- 
gory. I think you may weaken the case by saying it is 
equal. 


Mr. Dodge: Perhaps it has greater merit, I do not 
know. 


Senator Connolly (Ottawa West): Who can tell? That is 
right. 


Mr. Dodge: I will strike out the word “equal”, if you 
like, and say “merit of the same sort’. 


Senator Connolly (Ottawa West): It is high in order. 
Mr. Dodge: Yes. 


Senator Grosart: You may also wish to strike out the 
word ‘every’. 


Senator Connolly (Ottawa West): I would submit the 
artist performing may make ae_e very original 
interpretation. 


Senator Grosart: There is a special creative element in 
the original composition that is recognized in the act and, 
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in fact, the special word creative contribution is recog- 
nized in the recent study by the Economic Council of 
Canada. 


Senator Connolly (Ottawa West): Does it help you to 
say that probably a lot of the work done by the manufac- 
turer is under patent; and, therefore, at least at one time, 
was original. 


Mr. Dodge: I think that is a fair statement. I think in 
any case.. 


Senator Connolly (Ottawa West): We are all interrupt- 
ing you. 


Mr. Dodge: What happens when a recording is made— 
some of my fellow-delegates can perhaps enlarge on this 
later—is that the job of bringing together the elements in 
the studio which is going to produce a record of one kind 
or another, you can take any one of a dozen versions of a 
particular musical composition, a full orchestra, a vocal- 
ist, a quartet, you can have all kinds of things. Who 
decides the quality of the musicians put together is some- 
what analogous to a producer of a dramatic show on the 
Canadian Broadcasting Corporation producing the show. I 
think, in that sense, there is a creative element in the 
putting together of the elements which will make a par- 
ticular recording. 


Senator Grosart: Would you agree, Mr. Dodge, that all 
those are paid for at a negotiated rate? 


Mr. Dodge: The artists are, as has been testified to 
already. Again, Mr. Wood, for instance, could give you 
some details as to how that is provided for, but the 
manufacturer is not paid at that point. He is paid when 
the records are put out for sale. 


Senator Grosart: Yes, or when he sells it. 


Mr. Dodge: Our position is that the rights of these four 
elements are clear and justifiable. 


Senator Connolly (Oitawa West): Property rights? 


Mr. Dodge: Indeed, the denial of any of these rights in 
order to protect the right of exploitation of the broad- 
casting industry, in our opinion, is unjust and indefensi- 
ble. Bill S-9 has that purpose. 

The principle underlining this proposal is, in our opin- 
ion, clearly discriminatory. We support the right of the 
manufacturers to the recompense they are seeking 
because it is evident to us that if the rights of others are 
applicated, this applies to the composers as well, Senator 
Grosart. 

If the rights of others are abrogated by the adoption of 
measures such as Bill S-9, then the attainment of a 
primary objective of this performing arts council of ours, 
the statutory recognition of the rights of performing art- 
ists will be a difficult, if not impossible, task to achieve. 

Therefore, we respectfully ask the Government to 
withdraw this bill or, failing that action, the honourable 
senators defeat it when it is up for third reading. 


I have heard some argument about this being a right 
which sort of accidentally got into the Copyright Act and 
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we are now just tidying it up by taking it out. “Plugging 
a locphole,” I think, was the expression used at one point. 

I think it ought to be known that this is a right which, 
in advance, is universally recognized. It is discussed in 
the Economic Council’s report and, incidentally, the 
recommendation of the Economic Council that this sec- 
tion of the act be deleted is the first recommendation 
ever, coming out of the Economie Council on which there 
was not unanimity on the part of the members of the 
council and the dissenting views are specifically referred 
to in the preface of the report. 


The fact is that in a particular Rome convention, the 
one in this document, which was the International Con- 
vention for the Protection of Performers, Producers of 
Phonograms and Broadcasting Organizations, known as 
the Rome Convention. It was adopted on October 26, 1961 
and is a registered convention of the United Nations. 


Senator Connolly (Ottawa West): Has Canada recog- 
nized it? 


Mr. Dodge: Canadian representatives participated in 
this conference, but Canada has not endorsed the conven- 
tion. I will read you Article 12, it is only a few lines and 
very explicit: 

If a phonogram published for commercial purposes, 
or a reproduction of such phonogram, is used direct- 
ly for broadcasting or for any communication to the 
public, a single equitable remuneration shall be paid 
by the user to the performers, or to the producers of 
the phonograms, or to both. Domestic law, may, in 
the absence of agreement between these parties, lay 
down the conditions as to the sharing of this 
remuneration. 


Artists, such as those represented by the organizations 
present here, participated in the discussions leading to 
the adoption of this convention and fully subscribe to the 
theory that a manufacturer or producer has a creative 
input in the production of records and is entitled to 
recompense when those records are played over the 
broadcasting media. 

They also, of course, strongly contend—and they have 
a much more important private interest in this—that a 
similar right ought to be recognized for performing art- 
ists. No such right is at present in the Copyright Act. We 
think this is a very serious gap in the act. 


The Acting Chairman: Mr. Dodge, if it is so that these 
rights are there, why have they not been asserted until 
now? 


Mr. Dodge: So far as the manufacturers are concerned, 
I have no idea, senator. I am afraid you will have to ask 
them. 


An hon. Senator: In the United States manufacturers 
are apparently not paying this tariff, so the Canadian 
consumer will be paying more than the American con- 
sumer, if you are correct, to the extent of $4 to $53 
million. How do you rationalize this? 


Mr. Dodge: I think it ought to be expressed in the first 
place, that the application as I understand it, is for a 
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tariff of that amount, that would recover for the manu- 
facturers that amount. Someone emphasized this morning 
that that is a sort of bargaining figure. Presumably the 
appeals board can make the decision which goes all the 
way from not granting the application at all to granting 
it in some modified form. So I do not think we could take 
it for granted that that round sum is what is going to be 
recouped by the manufacturers. In the long run, what the 
ministry responsible for the administration of the act is 
concerned about is if the broadcasters have to pay out 
more to performing artists in the form of royalties of 
tariffs, or to producers and manufacturers or in royalties 
and tariffs, that this somehow will seep down into adver- 
tising bills for commercial advertising that are submitted 
to advertisers on radio and television, and that they in 
turn will pass that on to the consumers of the products 
that are purchased by the consumer. Really, I think this 
is going to be spread so thinly over all the products 
advertised on radio that it will not amount to a hill of 
beans. I have no way of figuring out how that will work 
but I am sure it will be a very insignificant effect upon 
the total cost to consumers. 


The Acting Chairman: Why has this convention not 
been ratified by Canada? It has not been, but why not? 
Would you know the reason? 


Mr. Dodge: I guess it is a sort of problem there of 
opposing pressures that work out. Before we started on 
this discussion here, we had two groups of people inter- 
ested in the trade business and textiles and, as we saw, 
two diametrically opposed opinions were expressed here 
on this issue. It appears to me that the reason why it has 
not been adopted is because the pressure against its 
adoption has been greater than the pressure for it. This is 
probably our fault to some extent, that we have not 
generated enough pressure for it and enough public opin- 
ion for our point of view. 


Senator Hays: You do not agree with the figure of $44 
million to $5 million? 


Mr. Dodge: I think that if the tariff which has been 
applied for were granted in full, that is the figure it 
would come out to. 


Senator Hays: So the Canadian consumer would be 
paying $5 million more than the American, or 25 per cent 
per person more? 


Mr. Dodge: Unless a substantial portion of it were 
absorbed by the broadcasters, and I think that is quite 
possible. It is quite possible that they could or should do 
that. I think it is an extremely specious argument to talk 
in terms of how much money is going to go to the United 
States. This is something they should have thought of a 
little earlier in the piece, the kind of distribution of 
revenue that occurs now, it is surely the result of the 
excessive use of non-Canadian recordings in the past. To 
invoke this as an argument today in favour of the adop- 
tion of Bill S-9 seems to me to be quite irrelevant. 


Senator Connolly (Ottawa West): Suppose we followed 
your argument and acted on it, is there any assurance 
whatever that this additional money for performing 


rights, or tapes, that the benefit would go perhaps some 
to the composer, some to the author, perhaps some to the 
performing artists who perform the work, perhaps some 
to the technicians who make it possible to have the 
recording? How would there be any assurance that these 
additional moneys would benefit these various people? 


Mr. Dodge: You mean, if the tariff were granted by the 
Copyright Appeals Board? 


Senator Connolly (Otiawa West): Yes, if this bill were 
not proceeded with. That is another way of saying it. 


Mr. Dodge: Of course, the composers and authors get 
theirs by virtue of their own right, through BMI and 
CAPAC. 


Senator Connolly (Ottawa West): In other words, they 
make the best deal they can with the publisher of their 
work, so they are out of it once they have made their 
deal. 


Mr. Dodge: You are asking if the artist would have a 
means, through a tariff of this kind, of obtaining a share. 
I think the answer has to be yes. 


Senator Connolly (Ottawa West): What I am asking 
you really is, what are the mechanics for the money 
which, under the tariff, would be paid to the producers of 
the record, the manufacturers of the record? How would 
that money be channelled back to the artists who per- 
formed the work for the manufacturer, and to the techni- 
cians who make it possible for the equipment to be used 
so that you get a good production? 


Mr. Dodge: There is every possibility of such a sharing 
of the proceeds being arrived at by mutual agreement 
between the unions represented here and the manufac- 
turers and/or producers of records. 


Senator Hays: It was my understanding that the manu- 
facturer is going to get this, period. 


Senator Connolly (Ottawa West): That is what I say, 
and what I wanted to know is this. How does it get back 
to the performers—I mean the violinists, the pianists, the 
’cellists and all the others who actually go into the studio 
and play the music that results in this work being put on 
to a plate. And, further than that, to the technicians who 
work in the studio and ensure that the work of these 
performing artists is properly recorded so that it will be 
a satisfactory record. 


Myr. Dodge: May I pass the question to Mr. Wood, who 
is from the musicians union? 


Mr. Alan Wood, American Federation of Musicians, 
Canadian Labour Congress: Senator, if I may I will 
answer that question in two ways. First of all, we are 
here representing just the performing arts group. This is 
our function. We represent musicians, singers, actors and 
this is our only function. So I feel quite sure that we 
cannot answer your question so far as technicians are 
concerned. We basically have nothing to do with techni- 
cians as such. 
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Senator Connolly (Ottawa West): Mr. Dodge was 
speaking about technicians and argued their case for 
them. That is why I included it. 


Mr. Wood: Talking about the performing artists, it is 
possible, and it should be possible, obviously, for the 
reason we are here, that there is not only a possibility 
but there are in fact negotiations with the producers at 
this particular time to share the moneys that are col- 
lected according to law. 


Senator Connolly (Ottawa West): This is, Mr. Wood, 
Over and above any wage scale that they have reached 
by collective bargaining for the work that they do? 


Mr. Wood: Yes sir. 


Senator Cook: On page 7 of your brief, you say: 

In conclusion, we support the retention of the right 
of the manufacturers in the Copyright Act because 
we consider it to be fair and reasonable and because 
we do not wish its removal to serve as a basis for 
future government opposition to the recognition of 
the rights of artists. 


Do I gather from that that you in due course want to go 
a step further and have another copyright tariff? 


Mr. Wood: Yes, sir, very definitely. 


Senator Cook: Which would go to the artists, over and 
above the tariff which now goes to the composers, and 
the tariff will then go to the manufacturers. There will 
be still another one? 


Mr. Dodge: We think that the rights of each of these 
elements stand by themselves. 


Senator Cook: Therefore one of your reasons for 
opposing the bill is because if it is passed now any hope 
of achieving recognition of the rights of the performing 
artists is pushed that much further away? 


Mr. Dodge: Precisely. 


Mme Jeanne Sauvé, Fédération des Auteurs et des 
Artistes du Canada: It must be remembered that the law 
does not recognize the rights of the performers. 


Senator Grosart: Mr. Wood, do I understand you to say 
that you are actually negotiating for a share of the fees 
manufacturers might obtain? I emphasize “might obtain” 
because of section 19. 


Mr. Wood: That is correct. 


Senator Grosari: Are you concerned that you are nego- 
tiating for something which you do not have, and are not 
even asking the right to have? 


Mr. Wood: No sir. 


Senator Grosart: You are quite prepared to say that if 
the manufacturer receives his money you will find some 
way to make him share it, in spite of the fact that under 
the Copyright Act at the moment you have no right. You 
are asking for money from the performance of the origi- 
nal work in which the performing right subsists. 
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Mr. Dodge: We think we have a right; it just is not 
recognized. 


Senator Grosart: I am sure, Mr. Dodge, that you have 
read the discussion of the Economic Council in this 
regard. They make the point, with which I am not sure I 
am in full agreement, that no property right exists in 
anything. It buttresses that argument by saying no one 
has a property right unless he has it in law. Therefore it 
would seem an extraordinary position to take to say that 
you have a right when at the same time you admit you 
do not have it in law. 


Senator Cook: They have the moral right. 
Senator Grosart: We all have many moral rights. 


Mr, Dodge: If you are referring to lapses in the law, we 
think the real lapse is not having put into the statute the 
right of performing artists; it is not an error to have put 
in the rights of manufacturers. That I think was certainly 
a sound proposition. 


Senator Grosart: I emphasize the fact that you are 
attempting to carve up the proceeds of a right which you 
do not have. May I say this, of which I am sure you are 
well aware: there is a discussion on the extension of 
copyright, not only in our own act, but in acts in other 
countries. This whole question of whether it should be 
extended to performers is a very live one and under 
proper circumstances I am not too sure that the majority 
of composers would object too strongly to it. 


Mr. Dodge: It would be rather inconsistent for them to 
do so. 


Senator Grosart: There is nothing inconsistent about it. 
A composer is in a much closer relationship to a per- 
former than is a manufacturer, who is producing some- 
thing to sell. Composers, of whose views generally I have 
some knowledge, have sympathy with the feeling of the 
performer that he is also creative and making a creative 
input in the sense of the Copyright Act and its conven- 
tions, in all of which the term “intellectual property” is 
used. 


We sometimes forget that the essence of international 
copyright, as it has existed since 1880, is the intellectual 
property right. I put “property” in quotation marks 
because of the remarks in the Economic Council’s Report. 
So I do not think you should give the impression that 
composers generally are not sympathetic to the general 
and broad basis of the act. I am not briefed by them in 
any way, shape or form. I have lived with composers; I 
attended the Convention of the Canadian Guild of Com- 
posers in Victoria this year, so I am familiar with their 
views. They are not unsympathetic to the possible exten- 
sion, under proper circumstances which I will not detail, 
to a recognition of other creative intellectual inputs. 


Please do not think that I am speaking for any per- 
forming rights society or any group of composers. I am 
giving a personal view of this whole problem. 


Have you considered the possible effect of section 19? 


Mr. Dodge: What is referred to in section 19? 
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Senator Grosart: I am sorry I have not the act before 
me, but section 19 in effect cancels the section which 
gives a performing right in a record under compulsary 
licence. The reason for that, and I think the committee 
should be aware of this, is that with respect to the 
original intellectual creative right, for various reasons 
through history, largely in the UK, but also in Canada 
and other countries, it was decided by the legislators in 
their wisdom that the right of a composer to complete 
control of the recording should be prescribed. So the law 
provided that under certain circumstances it would insist 
on any member of the general public having the right to 
make a record of an original composition. If recording 
company “A” is licensed to make a record, then anyone 
can tender a statutory fee, which is not subject to bar- 
gaining but laid down by the act, and make records. 
Therefore there would be no control over the prolifera- 
tion of record-making of the composer’s composition. 
Section 19 provides that in that circumstance the perform- 
ing right in the record is null and void. 


The facts of the matter are that the vast majority, 
probably 95 or 98 per cent, of all records made in Canada 
are made under a compulsory licence. The effect of this 
is that the original author, from whose right all other 
rights stem, could insist that when he gave the record 
company “A” the right to make a record be excluded the 
performing right in the record. If he does this he has 
given a licence to record company “A” from which he 
has withdrawn the performing right; he has not assigned 
the performing right, but has deliberately withdrawn any 
such right that might subsist in that record. This would 
be subject to some legal controversy, but I would suggest 
if that happened the subsequent records made under 
compulsory licence would also have withdrawn from 
them the performing right in the records per se. 


Senator Flynn: If you are right this bill will achieve 
very little. It would be useless. 


Senator Grosart; This is probably so. It is entirely 
possible that the effect of this bill would be practically 
nil. 


Mr. Dodge: I do not know whether I am following your 
explanation here, Senator Grosart. It is rather a com- 
plicated legal matter. 


Senator Grosart: It is. 


Mr. Dodge: It appears to me that if, as Senator Flynn 
says, it would make Bill S-9 unnecessary and useless, it 
means the right of one artist is subordinated to that of 
another. 


Senator Grosart: This is unquestionably so. It always 
has been so. There must be an assignment from the 
original author. 


Mr. Dodge: I think we must stand on the position that 
we take, that there are rights morally held by the various 
people—the composer, the artist, the performer and the 
producer. 


Senator Grosart: Would you advocate a technician’s 
performing right? 


Mr. Dodge: I know the technician is a contributor to 
the work at the producer level, and he is therefore 
involved in the creative process, such as it is at that 
level. 


Senator Grosarit: Would you include the switchboard 
girl? I think that is a proper question. 


Mr. Dodge: I think she is included in the right given to 
the manufacturer; she is included to some extent in the 
right given to the composer. 


Senator Grosart: Then would you agree she should get 
a share in that? 


Mr. Dodge: The administering apparatus of the rights 
of composers and artists is a very substantial organiza- 
tion. BMI and CAPAC maintain offices and machinery for 
the logging of time of performances. I remember a story 
of Bernard Shaw receiving a personal note from a lady 
in the United States who said how much they had 
enjoyed putting on one of his plays at the church ladies’ 
soc:ety. He replied and said, “I will have to check with 
my agents to see whether they collected the royalty on 
the performance.” These apparatuses are very extensive, 
and no doubt also have a switchboard operator who is 
paid, and if the composers have an association that has a 
switchboard operator, then her right is dependent upon 
the exercise of the right by the composers. 


Senator Grosart: That is rather different, because I 
think what you are forgetting is that any performing 
rights society is the assignee of the composer. 


Mr. Dodge: Sure. 


Senator Grosart: He is the assignee in the legal sense, 
because the performing rights society cannot operate 
unless it has an assignment at least of performing rights. 


Mr. Dodge: Perhaps I might just pick up a point raised 
earlier which has not been dealt with yet. It is the 
position taken by the Economic Council. In our brief we 
Say on page 6: 

Our Congress takes the position that intellectual 
properties cannot be lumped with industrial proper- 
ties and studied in the same context without losing 
sight of the significant differences inherent in such 
properties. 


As you will see, we quote the Chairman of the Economic 
Council, who said that further study in the light of this 
issue might have produced a different conclusion than 
the one contained in the report. 


Senator Hays: As I understand Bill S-9, it says that the 
manufacturer will not get a royalty on records. What you 
are saying, Mr. Dodge, is that your people feel he should 
get a royalty on records. The reason you feel this way is 
because you feel you will get a part of it, or all of it, 
from the manufacturer for the performing artist. 


Mr. Dodge: I said it is a distinct possibility that that 
could be done. 


Senator Hays: But that is your reason. 
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Senator Cook: No. An even more important reason is 
because you want to advance your own rights. 


Mr. Dodge: That is right. It is not our reason for it. 
Our reason is that we believe our own right as perform- 
ing artists ought to be recognized, and the removal of the 
manufacturer’s right will make it impossible for our right 
to be subsequently recognized. Theirs will go, and we 
think this is a point at which this warning can be sound- 
ed to Senator Grosart; we feel his may go too. 


Senator Hays: You feel that the bill did not go far 
enough, but this bill just says the manufacturer will not 
receive a royalty, and if nothing is done he has, within 
the law now, the right to receive a royalty to a certain 
extent, and earlier witnesses have said 90 per cent of it 
will go to the United States. You are saying the manufac- 
turer will turn some of this back. 


Mr. Dodge: These people will be appearing before you 
and I think it is a valid question to ask them, just how 
much of the money will be going to the United States. 


Senator Hays: If I may be a little realistic, they will 
put every bit of it in their pockets. 


Mr. Dodge: May I say that the point here really is that 
at least in confrontation with the manufacturers we have 
somebody with whom we can negotiate. In the case of the 
broadcasting industry there is no such possibility. 


Senator Lang: Theoretically do you think it is fair or 
consistent that a person should receive a fee for service 
and a royalty for the same act? 


Mr. Dodge: A fee for service? 


Senator Lang: A fee for service and a royalty for 
performing the same thing. 


Mr. Dodge: If you are talking about a performer I 
certainly do. I just happened to make a note while listen- 
ing to previous submissions. We have a very popular 
singer in Canada today, Miss Anne Murray. 


Senator Isnor: She has sold a million records. 


Mr. Dodge: Anne Murray makes a recording and gets a 
royalty for each of her records sold to individual con- 
sumers in the record shops. Her voice is probably heard 
1,090 times a week on the radio, but she does not get one 
red cent for that. 


Senator Cook: But it helps sell her records though. 
Mr. Dodge: That is a moot point. 


Senator Connolly (Ottawa West): This was the whole 
point made by earlier witnesses we heard, that the record 
makers are concerned, the manufacturers, get their bag 
out of the popularity the record achieves as a result of 
being broadcast, and they sell records as a result of that 
popularity; that is how their money comes in. 


Mr. Dodge: There is a certain amount of truth in that, 
but let me not answer that one; I am not a singer. 


Senator Connolly (Ottawa West): You are not a record 
maker either. 
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Mme Sauvé: For the performer it is a case of diminish- 
ing returns as well. It is true that if a person becomes 
popular through the playing of records on the radio it 
will help that person to sell more records. However, it 
also makes the lifespan of an artist much shorter, 
because he gets great over-exposure on the air through 
the device of the record, and his artistic life is 
diminished. 


Senator Connolly (Ottawa West): I think this over- 
exposure argument is a valid one. 


Mme Sauvé: There are new stars every week. As you 
know, artists pay their income tax. No matter what hap- 
pens to them, they pay the income tax on one year; it is 
never spread out over ten years. In the year they are 
popular they can make a lot of money, but the next year 
they can go broke. 


Senator Cook: How will this bill cure that? 
Mme Sauvé: How? 


Senator Cook: How will what you are seeking cure 
that situation of overexposure? 


Mme Sauve: At least for the overexposure she will get 
some return; she will get some recompense for the 
overexposure. 


Senator Flynn: If you look at it from the viewpoint of 
the profit the performer derives from the number of 
times the record is played you have to be realistic too. 
Broadcasting stations sell time, and it is with the perfor- 
mances that they are able to sell time. They have to 
make a popular presentation. Everybody is interested 
from the profit viewpoint, even if the Canadian Broad- 
casting Corporation is not too interested apparently. 


Senator Grosart: May I make two comments on the 
very good points made by Mme Sauvé. The first is, I have 
had a good deal do with artists and performers for many 
years, and I have yet to hear of an artist who asks a 
radio station not to play a recording in spite of the 
over-exposure problem. 

The second, of course, comes back to the point I made 
earlier, that all of these people are being paid for what- 
ever they are doing—for whatever input they are doing 
they are being paid. The composer only has one source of 
income. At one time you sold sheet music when there 
was a piano in every home. Many composers had a 
substantial income from that. The fact of the matter 
today is that there is no other possible source of income 
to the person who created the work that everyone else is 
using and making money on. He has no other source of 
income except performing rights. 


Mr. Dodge: Except that he sold his rights entirely for a 
lump sum. 


Senator Grosart: That does not happen very much any 
more. It is true that Billy Munro sold ‘‘When my Baby 
Smiles at Me” for $300 and it was 28 years later, under 
the American system of renewal rights, before he ever 
started to get any money again. I am happy to say I had 
something to do with that. 
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But this does not happen any more, largely because of 
the operation of performing rights societies, who discour- 
age, in fact, will not permit, the member to sell his 
performing right outright because the minute he becomes 
a member of the performing rights society he immediate- 
ly assigns all of his performing rights to that society as 
trustee. So what Senator Flynn is talking about cannot 
happen any more to an original author and I use the 
word in the widest sense. 


Senator Flynn: In practice; not as a matter of law. 


Senator Grosari: In practice; not as a matter of law. In 
law he could still alienate his right if he was not a 
member of a performing rights society. 


Mr. Dodge: Could I ask Mr. Wood to discuss this 
question? 


Senator Cook: We are really dealing with the manufac- 
turers and you are dealing with another subject that is 
not covered by the bill itself. 


The Acting Chairman: I think that is quite right. 


Senator Flynn: The argument here is by restricting the 
field of a copyright you jeopardize the present system 
whereby performers can. 


Senator Cook: It is set out very clearly on page 7 of the 
brief. 


Senator Grosart: I would say, Mr. Chairman, our wit- 
ness has quite properly, from this point of view, made a 
very good ‘foot in the door” argument. 


Mr. Wood: I suggest, Mr. Chairman, in answer to the 
senator, that nearly every record contain musicians and 
90 per cent of the records that are used in broadcasting 
today contain nothing else but musicians. The original 
intention of making a record, sir, was to make it and 
receive payment for the sales to the public for home use 
only. Never was it intended as a recording to be used in 
the broadcasting medium. 


I suggest that on the label on that record it is clearly 
stated “For home use only and not to be broadcast’. I 
further suggest that this could still be placed on the label 
and quite legally sold, according to some of the legal 
counsel we have obtained for this purpose. Therefore, the 
original payment was only made to the musician for the 
sale of that record, and not for the broadcast use of that 
record. 


If we can negotiate, which we have successfully been 
able to do, on royalties on the sale of the record, then it 
is our opinion that we can successfully negotiate for 
further use of that record which was not intended in the 
first place. 

The same thing happens in all aspects of our industry. 
We call it a residual in many, many cases, which I am 
sure you are well acquainted with. Musicians do not like 
to have their product used 24 hours a day without re- 
ceiving any pay whatsoever. 


Senator Grosari: I think you are weakening your argu- 
ment. Mr. Dodge told us the reason they want in on the 


manufacturer’s share, if he gets it, is that they have been 
unable to negotiate with the broadcasters. You are rais- 
ing the very point I might have raised. You are already 
doing it. Your rights are the result of negotiations with 
broadcasters, of course, so I wonder why Mr. Dodge says 
they have been unable to negotiate. 

The statement you made about the label is quite true. I 
can tell you the company was Decca. No one paid a bit of 
attention to it. They tried and tried to enforce it, and it 
had no effect whatsoever, as I am sure you would agree. 


Mr. Wood: I suggest to you, if I may, that it is on 
existing records today. 


Senator Grosart: Yes, but no one is paying any 


attention. 


Mr. Wood: I am afraid they are, sir. It is on existing 
records and on existing jackets. 


The Acting Chairman: Why has not the United States 
adopted this? 


Mr. Woed: I cannot answer for my counterpart in the 
United States. I do know, however, at the present time 
they have a bill in before Congress for practically the 
same right as we have today. 


The Acting Chairman: Would it be wise for us to go 
ahead and do something they have not yet done over 
there? 


Mr. Wood: I would prefer we always go ahead and do 
something they have not done over there. 


The Acting Chairman: You represent the Federation of 
Musicians. 


Mr. Wood: I represent the Canadian membership. 


Mr. John Simonds, Director, International Affairs 
Department, Canadian Labour Congress: Mr. Chairman, 
honourable senators, I think the same parallel can be 
drawn with respect to the question of the recognition of 
these rights in the United States and in Canada along 
with the question of the ratification of the Rome 
Convention. 


There was quite a bit of comment made this morning 
by some of the other presentations about the fact that the 
United States has not ratified the Rome Convention and 
neither has Canada. I think that they also said that the 
countries where the Rome Convention has been ratified 
are primarily those countries where they have a large 
national broadcasting system. I think the answer is quite 
simply that in the United States and in Canada where we 
have a very large commercial radio operation that they 
have been able to mount a tremendously powerful lobby 
in the United States and in Canada to prevent the ratifi- 
cation of the Rome Convention, or the recognition of the 
payment of these for public performances. We are saying, 
first of all, of course that we would prefer to see Canada 
ratify the Rome Convention, which would grant and 
recognize in their own rights, both the authors and com- 
posers, the manufacturers and producers, and the inter- 
preters. Quite simply, this is what we are saying in the 
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brief. But we want to protect our individual rights. But 
we also recognize that these rights exist for others. 


We have also said in our presentation that we would 
certainly have preferred that the Economic Council of 
Canada have examined the question of intellectual prop- 
erties, separate and apart and in a much more detailed 
fashion, than they were able to do when they lumped it in 
with their consideration of industrial and intellectual 
properties. We are sure that had they done this, the 
report would have refiected far more in our favor than 
it does at the present t ime. 


Mr. E. Russell Hopkins, Parliamentary Counsel: If 
Canada had adopted the Rome Convention, then our act 
would have to be made to conform to that convention. 


Mr, Simonds: That is correct, sir, and by saying that 
you would recognize, collectively or individually, the 
individual rights of both the manufacturers, the inter- 
preters—that is, performers—and the authors and com- 
posers, which is the only just and fair system that could 
possibly be used. 


The Acting Chairman: Do you have any other points 
you would like to make? 


Mr. Dodge: I would just like to make it clear that, in 
reply to something that Senator Grosart said, we simply 
believe it is within the realm of possibility to negotiate in 
agreement with the manufacturers of records, and within 
the realm of possibility that we could do it with the other 
people, too. But the one has tremendous advantages over 
the other in terms of just meeting and discussing them. If 
you had to do it with the broadcasters, you would have 
to do it with each individual radio station from coast to 
coast and I see no way of handling a problem of that 
magnitude. I say that this is the theory behind it but I 
do not want any misunderstanding on the point that we 
are talking about rights. Basically, we are talking about 
the rights of these various elements that go to make up a 
record. We think each of the rights stands by itself. We 
believe the rights of performing artists should be recog- 
nized and we find it a very retrograde step that a right 
that the manufacturer already recognizes should be taken 
away from them. 


The Acting Chairman: But once you assume that the 
rights can be negotiated, as I understood you to say, the 
manufacturers have these rights? 


Mr. Dodge: I am simply saying that if they have a right, 
they invoke it, and they are successful in obtaining “X” 
amount of money as a result, there is a possibility that 
some of the money could be channelled to desirable uses 
in so far as we are concerned. 


Senator Cook: But in addition to that you have got 
your own rights, which you want to see recognized. 


Mr, Dodge: That is exactly the point. In fact, much has 
been made of the fact that a lot of this money may go to 
the United States. I do not know what the answer to that 
is. Presumably, you will ask them that. But clearly, it 
need not go to the United States and whether it does or 
not is a matter for decision by them or perhaps decision 
by the Government of Canada. There are lots of ways of 


preventing it from going to the United States without 
taking the right away from them in the act. 


Senator Carter: I wonder if Mr. Dodge could clarify 
one point for me. I cannot understand the rationality of 
the manufacturer’s having a right. How he can have a 
right? On what basis does he acquire a right simply by 
making something to which everybody else has contribut- 
ed. If there is not any author, composer, or group of 
musicians, he would have nothing to record. When all 
these have done their work, all he does then is make a 
device by which other people can enjoy it. How does that 
give him any inherent right? I do not quite understand 
that. 


Mr. Dodge: I have used a term which I do not like, 
“manufacturer and/or producer”, because there is an 
involvement of producing, in the putting together of the 
inputs for the production of a recording. 


Senator Carter: Take one person who is going to sing a 
song—take Anne Murray, if you like. She is going to sing 
a song and the technician is going to set up the apparatus 
and the turntable is going to go around and her voice is 
going to be reproduced on this master copy. In doing 
that, how does the person who produces the master copy 
acquire any inherent vested right? 


Mr. Dodge: They are part of the varying amounts of 
input. Even the simple choice of whether or not she 
would just sing it with a pianist, or whether she would 
sing it backed up by a full orchestra, or whether she 
would sing it under other circumstances, is a critical and 
creative decision. It is the difference between putting on 
a national ballet on a full-scale performance on televi- 
sion, or having Dinah Christie read a poem on television. 
And yet each of them has its creative aspect. You cannot 
say that one is creative and the other is not. There may 
be differences of degree, but the extent that the manufac- 
turer has the responsibility for the production and the 
decision-making, about how it is staged and put together, 
in this sense there is a creative influence. 


Senator Carter: Yes, but are you not just talking there 
about what we are calling the master copy? 


Mr. Dodge: Yes. 


Senator Carter: That is fine, but when other people 
buy this master copy and then go out and reproduce 
records from that master copy, how do these people, who 
are the manufacturers, acquire a vested right in them? 


Mme Sauve: They cannot copy. 
Mr. Dodge: Of course, it comes back to the original. 
Senator Flynn: It is the same as getting a film. 


Senator Carter: It is not copying, they are reproducing 
from the masters. 


Mr. Dodge: The company makes the master copy. 


Senator Carter: But all of this creative business that 
you have been describing takes place when the master 
copy is made. That is all done. All that is done after that 
is to reproduce this. 
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Senator Flynn: You would destroy the patent right—in 
your argument—because once you have invented the first 
thing with a patent, all the others are merely copies. 
They are manufactured in chain production. 


Senator Carter: Yes, I know that. 


Mr. Dodge: Every record has a master, to begin with, 
and from that the production goes on. I guess it is really 
a question you should put to the people who make them. 
I do not know how they are made. All I know is that they 
get these big vats of plastic or something and they stamp 
them out. My idea of it is that the master is made from 
the performance in the studio, which may be located in 
London, England, or New York, or Toronto. 


Senator Carter: I can understand there might be some 
creative work there. 


Mr. Dodge: Once the master is made, the inputs and 
the production are the same. All that goes on from then 
is that they stamp as many records as they think they 
can sell. 


Senator Carter: Another person might buy that master 
copy. These master copies can be sold, can they not? 


Mme Sauvée: I think you are right. The master copy is 
often copied and you have a proliferation of small record 
manufacturers who copy from an original production, 
manufacturing of one record. This does happen and there 
has been in Paris last month a small meeting dealing 
with what they call piratry. 


Senator Grosart: It is quite illegal. 


Mme Sauve: As to the creative right of record manu- 
facturers, which we have just been discussing, I think 
you have to take into consideration also that there is 
what I would call a commercial right. The original object 
that was manufactured was destined for a private person, 
and instead of going to a private person that same thing 
is taken and put on the air and diffused to many other 
persons. 


Senator Grosart: At the instance, almost invariably, of 
the manufacturer of the record. 


Mme Sauvé: That is irrelevant. 


Senator Grosart: Who keeps a large staff to make sure 
that the radio stations play the record, because he knows 
the benefit he will derive. 


Mme Sauvé: They are in the driver’s seat. 


Senator Grosari: Are you aware of the fact, and I 
think it is a fact, that the majority of recording compa- 
nies, that is the manufacturers of records, are also either 
“publishing” companies themselves or own “publishing” 
companies and as a result are already in receipt of 50 per 
cent of the original performing right that would other- 
wise accrue to the composer? 


Mr. Dodge: I am not aware of it but I am not surprised 
to hear it. However, it does not make any difference to 
our position. 


Senator Grosart: It makes a very great deal of differ- 
ence, I suggest, because the manufacturer is already in 
receipt of 50 per cent of the fees that accrue from the 
right of the original creator. 


Senator Flynn: By negotiation. 
Mr. Dodge: Who gets the other 50 per cent? 


Senator Grosart: The composer. Perhaps I should 
explain it for the benefit of the committee. The historic 
picture is that originally the interest of a composer was 
in having his original work published, because there was 
a market for sheet music. So under the normal perform- 
ing rights society contract, 50 per cent of the total fees 
collected by the society go to the composer, and 50 per 
cent to the publisher. This was a highly equitable 
arrangement, because the publisher not only went to the 
expense of publishig sheet music, but also did the job of 
exploiting the song. He went to the radio stations and 
promoted the use of that composition. The publisher in 
that sense does not exist any more. Therefore in a quite 
good business sense the record manufacturers have 
moved in and decided they would become the publishers 
of what they record. In some cases the first recording of a 
song is by a record company which has also made a deal 
with the composer to obtain half the fee. I put that on 
the record as something I believe, because I have been 
around the business for a long time, although I am not in 
it any more. 


Mr. Dodge: I am not in a position to dispute it; I do not 
know whether any of our colleagues might care to. 


Mr. Wood: That is a negotiable situation with record- 
ing companies. 


Senator Grosart: Would you agree, Mr. Wood, that that 
is roughly the situation today? 


Mr. Wood: In certain instances; it all depends. It is all 
done through negotiation with the performer, composer 
or whoever it may be. In this day and age publishing 
does not mean what it used to mean. Sixty per cent of 
the recordings made at the present time are not pub- 
lished works. Most of it is up here with the musicians 
and if you ask them to write it down they could not do it 
anyway. 


Senator Grosart: But this does not mean that there is 
not someone who says he is the publisher, and that 
“someone” is the recording company. 


Mr. Wood: If he negotiates with the performer, you are 
right. 


Senator Grosart: From your knowledge is that not the 
normal situation in the business today? 


Mr. Wood: Yes. 


The Aciling Chairman: I want to thank you, Mr. Dodge 
and your colleagues, for coming before us and giving us 
your views, which will be taken into consideration. 


The committee adjourned. 
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Order of Reference 


. Extract from the Minutes of the Proceedings of the 
Senate, March 30, 1971: 


“Pursuant to the Order of the Day, the Senate 
resumed the debate on the motion of the Honourable 
Senator Heath, seconded by the Honourable Senator 
Kickham, for the second reading of the Bill C-180, 
intituled: “An Act respecting the packaging, label- 
ling, sale, importation and advertising of prepackaged 
and certain other products.” 


After debate, and— 
The question being put on the motion, it was— 
Resolved in the affirmative. 


The Bill was read the second time. 


The Honourable Senator McDonald moved, second- 
ed by the Honourable Senator Kickham, that the Bill 
be referred to the Standing Senate Committee on 
Banking, trade and Commerce. 


The question being put on the motions, it was— 
Resolved in the affirmative.” 


Robert Fortier, 
Clerk of the Senate. 
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Minutes of Proceedings 


Wednesday, May 19, 1971. 
(27) 


Pursuant to adjournment and notice the Standing 
Senate Committee on Banking, Trade and Commerce 
met this day at 9:30 a.m. to further consider the fol- 
lowing Bill: 

Bill C-180, “Consumer Packaging and Labelling Act”. 

Present: The Honourable Senators Hayden (Chairman), 
Blois, Burchill, Carter, Connolly (Ottawa West), Cook, 
Croll, Desruisseaux, Flynn, Grosart, Haig, Isnor, Lang, 
Martin, Molson, Welch and White—(17). 

Present, but not of the Committee: The Honourable 
Senators Casgrain, Inman and Urquhart—(8). 

In attendance: E. Russell Hopkins, Law Clerk and 
Parliamentary Counsel and Pierre Godbout, Assistant 


Law Clerk, Parliamentary Counsel and Director of 
Committees. 


WITNESSES: 


Department of Consumer and Corporate Affairs: 
The Honourable Ron Basford, Minister; 
Mr. J. B. Seaborn, Assistant Deputy Minister, Con- 
sumer Affairs Bureau; 
Mr. G. R. Lewis, Chief, Commodity Labelling Divi- 
sion, Standards Branch. 


The Honourable Mr. Basford submitted two proposed 
amendments to the above Bill respecting Clauses 3 and 
11, for the consideration of the Committee, as follows: 


Clause 3, Page 2: Strike out lines 31 and 32 and sub- 
stitute therefor the following: 


“provisions of this Act that are applicable’. 
Clause 11, Page 6: Strike out lines 27 to 33, inclusive, 
and substitute therefor the following: 


“product, the Minister shall seek the advice of at 
least one organization in Canada of consumers and 
one organization of dealers in that prepackaged 
product or class of prepackaged product and may 
seek the advice of the Standards Council of Canada 
or any organization in Canada engaged in standards 
formulation”’. 


Department of Justice: 
Mr. J. W. Ryan, Director, Legislation Section; 
Mr. D. Beseau, Legislation Section; 
Mr. J. A. Scollin, Director, Criminal Law Section. 
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At 11:30 a.m. the Committee proceeded to the next 


order of business. 
ATTEST: 


Frank A. Jackson, 
Clerk of the Committee. 
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The Standing Senate Committee on Banking, Trade 
and Commerce, to which was referred Bill C-180, 
respecting the packaging, labelling, sale, importation and 
advertising of prepackaged and certain other products, 
met this day at 9.30 a.m. to give further consideration to 
the bill. 


Senator Salter A. Hayden (Chairman) in the Chair. 


The Chairman: Honourable senators, I call the meeting 
to order. Our first item of business this morning is to 
consider a number of points in Bill C-180 which we stood 
last time in order to get the views of the minister. I am 
referring to clauses 3, 11 and 20(3) of the bill. 


Certain things have been done in the interval. With 
our law clerk we prepared what we thought would 
express the view of the committee in relation to the 
complicated changes in clauses 3 and 20(3). Those were 
submitted to the departmental representatives for their 
consideration, and I expect they are prepared to deal 
with them today. 


Mr. Minister, if you have not any special order, could 
we start with clause 3? 


The Honourable Ron Basford, Minister of Consumer 
and Corporate Affairs: Mr. Chairman and honourable 
senators, I do not have an opening statement. I have 
looked at the record and have read the reports of your 
meetings and I know the concerns that you have. I think 
it would be best if I just answered questions honourable 
senators have. 


I may say that this bill results from a large number of 
recommendations from the Consumers Association and 
the Batten Royal Commission, as well as from a joint 
committee of both houses of Parliament. The bill is an 
attempt to solve those consumer problems, and I am sure, 
Mr. Chairman, that the committee in looking at the vari- 
ous clauses of the bill, and in its deliberations on the bill, 
will have foremost in its mind the question of how we 
are going to pass legislation which will solve these con- 
sumer problems and concerns. 


There are, I recognize from the record, problems and 
concerns in the committee and among senators, but I am 
sure that uppermost in their minds will be the desire to 
help alleviate the problems in packaging and labelling 
that have been brought to light by these various inquiries 
and by the Consumers Association. 


That really is the spirit in which we should look at the 
bill and direct our attention to it. 
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With that brief comment I would be happy to answer 
any questions honourable senators have. 


The Chairman: Mr. Minister, the first clause we stood 
in order to have your views on it is clause 3. 


Hon. Mr. Basford: Yes. 


The Chairman: I think you know the history of the 
conferences we had yesterday. The draft was prepared 
by the law clerk and the Chairman of this committee and 
was submitted to your representatives. I understand the 
official reaction was that clause 3 appeared to go too far. 
The amendment proposed appeared to be too restrictive. 
At the end of the conference your representatives were 
going to attempt to draft something that might give us 
the best of both worlds. 


Are we now ready for that this morning? 


Hon, Mr. Basford: Well, I am happy with clause 3 as it 
stands, Mr. Chairman. It was debated very carefully in 
the other place and I see it has been examined carefully 
here. The purpose of clause 3 is to make this most recent 
statute clearly the predominant one, so that in respect of 
products covered by this or other acts there will be, for 
the benefit of consumers, processors and manufacturers, @ 
clear indication of which regulation or which rule pre- 
vails. I reiterate what my officials said in the committee 
the other day, that one of the main purposes and princi- 
pal foundations of this legislation is to bring to the 
packaging and labelling regime co-ordination and uni- 
formity that does not exist now. That is a complaint that 
consumers make to me. They urge me to get uniformity 
in packaging and labelling, and that is a complaint that 
concerned manufacturing groups also make to me. We 
are told that we have a confusing picture in Canada, 
federally and provincially and within the same Govern- 
ment between different departments, and that the whole 
thing should be co-ordinated. It can only be co-ordinated 
and made uniform if there is one principal act that is 
clearly the predominant act. 


I might say, Mr. Chairman, that at another hearing of 
this committee you quoted to me at great length, in 
objection to a statement that I was making, a learned 
professor from Osgoode Hall, Professor Ziegel, when we 
were discussing the Corporations Act. I would refer you 
to his evidence on this act in which he said that clause 3 
was in no way an unusual provision and should not be 
regarded with the alarm that some people had regarded 
it with. So I should like to quote your own authority to 
you, Mr. Chairman. 
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The Chairman: Our own authority? You mean your 
authority. 


Hon. Mr. Basford: No, your authority. 


The Chairman: No. I do not adopt him, and I have not 
adopted him. He went before your committee. He has not 
appeared here. But let us put the thing in focus, Mr. 
Minister. As to the principle of the bill we have heard 
your view, but let me state or recall to the committee 
what the points of objection to clause 3 were. They were 
these: Firstly, that clause 3 proposed by regulation to 
permit the superseding of existing legislation in this field. 
Secondly, that the regulations made under this bill would 
therefore, unless there was some qualification, supersede 
regulations under the existing acts which deal with a 
variety of products. For example, regulations deal with 
agricultural products and provide for standards, for 
labelling, and so on. And we said that there should be 
some way of resolving this; in other words, of involving 
the know-how and knowledge in connection with, for 
instance, the Fertilizers Act, the Inspection and Sale of 
Articles Act, which covers flax fibres and binder twine, 
and the Forest Products Act, where you have, and have 
had, both administration and regulations going on for a 
very substantial period of years. But this clause 3 would 
enable regulations under this bill to cut across those 
regulations; so we said there should be some 
co-ordination. 


Now, we made a proposal, but apparently we are not 
going to hear anything from the department this morning 
in relation to that proposal, because the minister appears 
to be ready to fight for the section, as is, without any 
change. We proposed that when it came to making regu- 
lations under this bill—and those regulations were in 
relation to products already covered by other existing 
legislation—the recommendations leading to regulations 
under this bill should be joint recommendations; they 
should not be only from the minister who is administer- 
ing this act but also from the minister who is administer- 
ing the other act where you already have a plan of 
regulations, et cetera. 


Yesterday this was described as being too restrictive. 
We had expected that we might receive some suggestion 
of the department’s position, but I gather from the minis- 
ter’s attitude now that they are going to stand or fall by 
clause 3. Is that a correct interpretation, Mr. Minister? 


Hon. Mr. Basford: I understand there were discussions 
last night, to which I was not a party, Mr. Chairman, 
with the draftsman of the bill and that a suggestion from 
the law clerk was discussed. I think, with respect, the 
suggestion would destroy the principal purpose of the 
legislative program that is envisaged here. It does not 
appreciate the need here and what is endeavoured to be 
done by this piece of legislation and the regulations that 
would be passed under the legislation. At any rate, the 
draftsman, subsequent to your discussions with him, has 
suggested one alternative wording that would get round 
the difficulty that some honourable senators are having 
with clause 3. It is here, Mr. Chairman, which would 
leave clause 3 reading, as I understand it, as follows: 


Subject to subsection (2) and any regulations made 
under section 18, the provisions of this Act that are 
applicable to any product apply notwithstanding any 
other Act of the Parliament of Canada. 


Senator Connolly (Ottawa West): Do you think that 
would be a satisfactory wording for the section, Mr. 
Minister? 


Hon. Mr. Basford: Yes, from the point of view of what 
is the policy decision of this act. 


Senator Connolly (Ottawa West): In effect, what you 
suggest is ruling out the words in lines 31 and 32, “‘by the 
terms of this Act or the regulations”. 


Hon. Mr. Basford: Yes. 


Senator Connolly (Ottawa West): I think this commit- 
tee, Mr. Minister, is very impressed with the value of this 
legislation. We have had a great many witnesses here 
who have indicated that the general purport of the legis- 
lation is very good from the point of view of the consum- 
er, and it is your statutory responsibility, as you have 
said many times, to protect the consumer. We have had, 
however, expressions of concern from certain people, and 
you as a lawyer will understand the concern, who have 
said that to amend or change other acts of Parliament by 
regulations made pursuant to this act would be a very 
far departure from what we normally like to see in 
legislation. Indeed the legislation that the Government 
has given us in respect to statutory instruments seems 
designed to prevent the administration from changing 
acts of Parliament simply by the regulatory process. 


Having said that, nobody has yet come to us to say 
that the words ‘‘or the regulations” do not mean precisely 
that. I listened very carefully to your opening statement 
in which you said that this act should be a co-ordinating 
act, that it should have a supervisory role in the general 
field of labelling and packaging, and I do not think that 
anybody would quarrel with that. But there may be a 
legal explanation for the use of that phrase that is now 
proposed to be eliminated, but no one has come here who 
seems to put a different interpretation on it than the one 
I have put on it here just now. I think it would go a long 
way towards helping the effect of this act if it was made 
crystal-clear that this act is a predominant act, but it 
should also be made equally clear that the regulations 
under this would not have the effect at any time of 
amending sections of other pieces of legislation. 


The Chairman: Senator Connolly, I may say that read- 
ing this proposed change, it would appear that it elimi- 
nates one of the two objections we had. 


Senator Connolly (Ottawa West): I am only concerned 
with this one. 


The Chairman: It eliminates the one in connection with 
a regulation superseding an existing act of Parliament. 
But it does not deal with the other one, that is that in the 
administration of this act you can override the adminis- 
tration of an existing act of Parliament on the subject 
matter of labelling and standards, etcetera, in relation to 
a product. 
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Senator Connolly (Ottawa West): Frankly, Mr. Chair- 
man, I do not see a difficulty there, certainly not one as 
great as the one I have mentioned. In fact, I doubt if I see 
a difficulty at all in that because I think the administra- 
tion under one act must in effect co-operate with the 
administrators under another act. And while in effect 
this act is paramount because it is broader and there are 
new statutory responsibilities placed upon the Minister’s 
shoulders as Minister of Consumer and Corporate Affairs, 
think that having passed that other act where the 
establishment is important, there is something to be said 
for making the responsibility in this field and in this act 
the paramount one. I am not purporting to express the 
opinion of the committee, but that is my own view. On 
the other point, I think it would be helpful to the 
administration and it would make for better legislation to 
remove those words. They seem to me to be the crux of 
the matter. 


Senator Cook: Does that not go a very long way to 
meet our objections, Mr. Chairman? I thought our princi- 
ple objection was that you did not want the law of the 
land amended by the civil servants without coming to 
Parliament. 


The Chairman: There were two things, if I may answer 
your question. If you go back and read the report of the 
committee of last week, you will see that there were two 
points; one was directed to the possibility that by regula- 
tion this could supersede an existing act of Parliament. 
Now this would appear to deal with that situation. The 
other was that you have existing acts of Parliament in 
this field in relation to paricular products and I referred 
to some of them like binder twine and flax fibres and an 
infinite variety of things which are justified under 
Agriculture and the Minister of Agriculture administers 
many of them. Now those regulations and labelling 
requirements in those particular acts require a considera- 
ble number of things to be done in connection with 
labelling, and some of those provisions appear in this bill 
as part of the substantive law proposed by this bill. What 
we were saying was that with that know-how that has 
been acquired in the administration of those statutes, 
under this bill they should not be able to regulate 
independently in relation to those other products. 


Hon. Mr. Basford: Could I answer that? I appreciate 
the concern, and if one could speak about what goes on 
in one’s own office when things are being drafted, I share 
your concern about regulation-making powers. I have 
endeavoured and the draftsmen have endeavoured to 
allay the fear here that the passing of some regulation, 
by the Governor in Council, or the executive, could upset 
something that had been approved in another act by 
Parliament. We have tried to deal with that. 


On the question of administration, maybe I am not 
grasping the point of concern. We have a great many acts 
relating to packaging and labelling, some of which are 
already administered by this department and under this 
act more will be. But in the co-ordination of administra- 
tion, I think my officials have tried to make clear that in 
this particular case, there is a Cabinet directive to make 
sure that the administration is co-ordinated. There is also 


an interdepartmental committee, and I think I should 
speak about how the regulations are made, because it is 
important. There is first an Interdepartmental Committee 
on Consumer Affairs which is a permanent interdepart- 
mental committee within the Government, and represen- 
tatives on it are officials of all departments who have 
some concern about consumer matters, Food and Drug, 
Health and Welfare, Department of Agriculture, Trade 
and Commerce, etcetera, etcetera, that is, all departments 
who may be affected by regulations passed under this 
act. If there is some interdepartmental concern as to 
what we are doing or proposing to do under this legisla- 
tion, that is dealt with in that interdepartmental commit- 
tee and each committee and the officials representative of 
various interests and various administrations have a 
chance to put their point of view and iron out the 
problems. The regulations are then drafted by the 
Department of Justice and have to be approved by them. 
They are cognizant of all the other regulations and watch 
for the fact that there are no competing regulations or 
duplication of regulations. 


Senator Connolly (Ottawa West): Or conflict. 


Hon. Mr. Basford: Or conflict. And if they see a con- 
flict, they come to the Department and point it out and 
straighten it out and resolve the conflict. Then if the 
regulations involve a matter of policy, it has to go to 
Cabinet to be dealt with there in the Cabinet Committee 
on Government Operations or the Cabinet Committee on 
Economic Policy at which, of course, every minister or 
every official of the Government has notice and an 
opportunity to have an input to resolve any conflict or 
lack of co-ordination or duplication. If it is purely a 
matter of implementing some policy by way of regula- 
tion, it goes to a special committee of Cabinet which 
deals with Orders in Council. But again if there is any 
interdepartmental conflict or duplication, it is resolved 
and sorted out in that committee. That is just what 
happens within the Government, long before anything 
sees the light of day. Before something sees the light of 
day people outside of Government, in the private sect 
are consulted and talked to as to what are practicable 
regulations and as to what is workable. Surely, that is 
where areas of conflict would develop. 

Lastly, Mr. Chairman, I would like to make a point I 
think has been overlooked in this bill, and it is section 19 
which I regard as extremely important. I think it was 
overlooked in the House Committee; it has been over- 
looked in this committee, and it has been overlooked in 
the submissions that both Committees have had. This is 
rather a novel provision in this bill by which the pro- 
posed regulations must be published as proposed regula- 
tions, and anyone has a chance to comment on them 
before they become effective. There is only one other act 
of Parliament in which I know that kind of provision 
exists, and that is in the Motor Vehicle Safety Act which 
was passed a year ago. 


The Chairman: Mr. Minister, I think we should give 
you marks for this. 


Hon. Mr. Basford: All right. Surely, where the pro- 
posed regulations are published in the Gazette, if the 
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fertilizer industry or the farm implement industry or the 
binder twine industry see that these regulations are not 
practicable for them, or create difficulties, they see it 
here and bring it to the attention of Government, bring it 
to my attention and particularly to the attention of the 
department which represents their sort of interest. Again, 
that is resolved. 


Senator Connolly (Ottawa West): Just before you go 
on, you do us a slight injustice, because we had a discus- 
sion on this particular item with some witnesses here. 


Hon, Mr. Basford: I think it is an important one. 
Senator Connolly (Ottawa West): It surely is. 


Hon. Mr. Basford: It is an initiative of this department. 
I wanted it in there. People say we are not interested in 
consulting, which is untrue, and I wanted to put in this 
statutory right which people have. 


Senator Connolly (Ottawa West): The only objection 
they had was that they do not read the Canada Gazette. 
Maybe sales will go up. 


Hon. Mr. Basford: Maybe. 


I make one final point, on eliminating lack of co-ordi- 
nation or duplication that you are concerned about, Mr. 
Chairman, and it is that there would be a last and final 
kick at the cat under the Statutory Instruments Act— 
which is before the Senate now? 


The Chairman: No, it has been passed. 


Hon. Mr. Basford: Which has been passed—which 
again provides a whole range of remedies and solutions 
to deal with the regulatory-making power of Govern- 
ment, to make sure that the regulations are not improper. 


I think the second point you raised surely is answered 
by all that I have said, in the administration of the act 
and of the various acts, and is answered by section 19 
and by the Statutory Instruments Act. With all due 
respect, I submit that very seriously. 


Senator Molson: I think the minister has explained 
most of the matters that concerned me, but does he 
foresee that a manufacturer, dealer or importer is going 
to find himself subject to such a series of acts or regula- 
tions that, in fact, he may have considerable difficulty in 
operating in a normal way? This superseding other acts 
where appropriate, for example, does that mean his life 
is going to be complicated unduly or simplified? 


Hon. Mr. Basford: I do not think so. There are those 
who say that any regulations complicate life and, of 
course, that is true, because they have to know the 
regulations and the fact that there are regulations under 
the Canada Agricultural Products Standards Act, and so 
on. So that complicates their life. Undoubtedly they do. It 
would be easier to have no regulations, if one is in the 
producing business. 


I do not see that it is going to make their problems any 
more difficult, and as the program of packaging and 
labelling reviewing is put in place and improved I would 
hope and foresee that it simplifies matters. 


I could table some of the conflicts between the existing 
regulations which you have under the various acts 
administered by different departments, different regimes 
that have developed. If you are in the making of pork 
and beans you fall within one category as to how you put 
your net weight on the label, but if you are in the 
business of making beans with pork you fall literally 
under a different regime and put your net quantity in a 
different way. It seems to me that that kind of thing 
should be eliminated from the producers’ point of view. 
It has an incidental benefit to the consumer, in that if 
you have a uniform regime he knows where to look for 
net quantity and how it is expressed. But if there could 
be one regime for the declaration of net quantity, that 
seems to me to assist the manufacturer and not make his 
life more complicated. We are getting into federal and 
provincial regulations here, but there are over 20 differ- 
ent regulations relating to the labelling of margarine, 
which is surely quite wrong. 


Senator Connolly (Ottawa West): What do you mean 
by “20 different regulations’’? 


Hon. Mr. Basford: Provincially, if you are packing for 
one province you have to pack one way and for another 
you have to pack a different way. If I were a manufac- 
turer I would object to that, as they do, quite rightly, and 
as the Minister of Consumer and Corporate Affairs I 
object to that because it is confusing to the consumer and 
is cost inducing. 


Senator Connolly (Ottawa West): But by this act you 
are not able to remedy that. 


Hon. Mr. Basford: I would like as a department to try 
to engender uniformity and co-ordination, not only 
between departments within the same Government but 
provincially also. I think that uniformity and co-ordina- 
tion have benefits not only to the consumer, which must 
be my prime statutory responsibility, but also to the 
manufacturer and processor also, and I think that makes 
his life easier and not harder. 


Senator Lang: As I understand it, this section 3, as it 
now stands, applies to any product, not to any prepack- 
aged product. In other words, it extends to any article 
that is or may be the subject of trade or commerce. 


The Chairman: Yes. 


Senator Lang: It is a very sweeping inclusion. It would 
seem to me very questionable to put the power in the 
hands of a regulatory authority to deal with any article 
that is or may be the subject of trade or commerce, that 
may otherwise be dealt with by other legislation, such as 
the Motor Vehicle Act to which the minister has referred. 


The Chairman: Except, senator, if the object of this 
bill, as the minister has stated, is to achieve uniformity 
in packaging and labelling requirements, of course, the 
packaging and labelling refers to products, so you would 
have to go back and get authority from the beginning, 
that is from the product stage. You are thinking alterna- 
tively that this should be limited to prepackaged goods. 
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Hon. Mr. Basford: I would like to answer Senator 
Lang, if I may. If one looks at section 18, the regulatory 
section, one sees that every subdivision of that applies to 
prepackaged products, except subsection (h), which is 
made subject to other acts of Parliament. So the regulat- 
ing power under section 18(1)(a) to (g) and @ to @ 
relates to prepackaged goods; (h) is the one that relates 
to products and it is subject to any other act of the 
Parliament of Canada. 


Senator Connolly: It refers mainly to bulk goods. 


Hon. Mr. Basford: You will notice that section 4, the 
substantive section, relates to the prepackaged product. 
Section 5 says “prepackaged product”. I am reading as I 
go along here. Sections 6 and 7 also refer to prepackaged. 
So the substantive sections relate principally to prepack- 
aged goods. 

Senator Flynn: “principally” or 
“exclusively’’? 


Did you Say 


Hon. Mr. Basford: Principally. Subsection (h) of section 
18(1) is drawn subject to other acts of Parliament. 


The Chairman: And (1) is a general clause for making 
regulations, and generally for carrying out the purposes 
and provisions of the act. 


Hon, Mr. Basford: The purposes of the act are 
expressed in section 4, which relates to prepackaged 
goods. 


Senator Flynn: “Purposes”, to me, has always been a 
rather subjective term. I do not see why it should be 
included, as you say, for carrying out the provisions of 
this act. If you have explained your purposes they should 
be found in the terms of the act and not otherwise. 
“Purposes”, to me, would enable someone to go beyond 
the wording of the act. 


Senator Connolly: I do not think that regulations which 
go beyond the scope of the act would have very much 
effect. 


Senator Flynn: You could say that the purpose of the 
act is to protect the consumer. 


Hon. Mr. Basford: The act has very specific require- 
ments relative to consumer packaging and _ labelling 
requirements. 


Senator Flynn: One would argue that this is the pur- 
pose of the act. 


Hon, Mr. Basford: You have to pass any regulations 
within the powers given within the substantive sections 
of the act, and if they go beyond that power they would 
be ultra vires. That is what Senator Connolly is saying. 


Senator Connolly: Yes; that is sound. 


The Chairman: Somewhere you have to get back to 
basics, and the basics would be the products. 


Hon Mr. Basford: “Products” must be defined in the 
definitions section. ‘“Prepackaged” is defined, so you have 
to define ‘products’. 


The Chairman: At some stage you have to have some 
authority relating to products. Are there any other 
questions? 


Senator Croll: Broadly, it seems to me that what the 
minister is saying, in effect, is that the Department of 
Consumer Affairs is breaking new ground. We have to be 
tolerant in this respect. When we speak of the Fertilizers 
Act, the Forest Products Act and various other acts, 
those acts and regulations were of another day. This act 
deals with packaging and labelling in the modern sense, 
as we see it at the present time. 


The minister is also saying, and rightly so, that, by 
virtue of the number of acts that have come before us 
from the department, they are specialists in that particu- 
lar line and for this reason... 
the Consumer Affairs 


Senator Flynn: You 


Department? 


mean 


Senator Croll: Yes. 


Senator Flynn: By comparison with departments that 
have had experience for years? 


Senator Croll: With other products, but not in the field 
of packaging and labelling that is required here com- 
pared with what it was at another day. 


The Chairman: If you look at these regulations in the 
different acts you will find that they have been updated. 
Some acts were revised in 1969. 


Senator Croll: But this is, of course, 1971. What we are 
now trying to do is reach some uniformity. Here is an act 
in connection with which we can say on the basis of 
uniformity that we can start from here. The minister has 
already indicated to the committee that this matter has 
been widely discussed and considered, and there have 
been no objections from the other departments. The 
other departments will even look to the Department of 
Consumer Affairs for guidance. So there will be meaning 
in relation to all products rather than on specialized 
consumer products that we ordinarily come into contact 
with. 

We must be somewhat tolerant in that respect and give 
them the opportunity to see how it works out, since there 
are safeguards in here. I do not know who reads the 
Canada Gazette, but I imagine that the people involved 
do read it and will know what is contained therein. 


Another thing that impresses me considerably is the 
fact that the bill came to us from the other place and 
was unanimously endorsed by that house, They are in 
touch with the situation—no more, perhaps, than we are, 
but they have discussed it and have come to a conclusion 
on this particular item. 


Senator Flynn: There was argument on this point. 
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Senator Croll: Yes, there was argument on this point. It 
was not overlooked. But in toto they decided that it gave 
the Department of Consumer Affairs an opportunity to 
clear up the situation once and for all, or to attempt to 
do so, and it seems to me that this is the time to give 
them that opportunity. It is a new concept. It is hard to 
see what it will bring about, but it is a good beginning. 
There may be some difficulties later on, but we will be 
here to correct the difficulties if they arise. 


The Chairman: I should like to make only one com- 
ment. I am surprised to find you putting that forward in 
support of this bill, Senator Croll, saying that there was 
unanimity in the Commons in respect to the bill. This 
may be a factor, but we exercise our own judgment here, 
and I cannot think of a senator who holds that view more 
strongly than you yourself. 


Senator Croll: I said that I was impressed by what had 
come about. In addition, the various ministers who are 
touched by these various regulations have all endorsed it. 
They have seen it and are prepared to go along with it. 
From their departmental point of view they are not 
complaining. 


Senator Flynn: The best point against your argument 
is that all the other ministers are in agreement, that with 
their experience they should be willing to amend regula- 
tions and make them conform to the desires of the new 
and inexperienced department. It would be much better 
to proceed in this way, rather than legislate without 
knowing what you are legislating about. You are going to 
amend legislation without knowing why you are doing so. 


Senator Croll: Except that the people who are con- 
cerned will know and will have an opportunity of 
making a presentation. 


The Chairman: Are there any other questions? 


Senator Connolly (Ottawa West): Senator Croll 
referred to the need to be tolerant about this act. Actual- 
ly, we go further than that, and think we should because 
we passed the bill here. We set up the Department of 
Consumer and Corporate Affairs. We imposed upon the 
minister certain responsibilities. In the discharge of those 
responsibilities he brings in this legislation and, except 
for a few minor points, one of which I have already 
referred to, this is good legislation. I think we all think it 
is good legislation. But it is more than simply a question 
of tolerance. The minister is trying to discharge a 
responsibility. He puts it before Parliament and we have 
to view it in the light of the act we passed which 
established his department. So it is more than tolerance. 
It is an exercise of the discharge of his responsibility. 


Senator Cook: Mr. Chairman, we all love the minister, 
but we are dealing here with legislation and not with the 
minister. 

Senator Connolly (Ottawa West): Sure, that is right. 

Senator Cook: And we give him all the support we can. 


Hon. Mr. Basford: That is very kind of you, senator. 
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The Chairman: That is right. Despite all the garlands 
we are throwing around, we still have to look at the bill. 
If there are no other questions on this section, I suggest 
we pass on to clause 20. The minister has only limited 
time here this morning. I would suggest that after he has 
left we could deal with the representations on Bill S-9 
and then, later this morning, come back to Bill C-180 and 
review the various clauses again. 


If it does not throw your plan of presentation out, Mr. 
Minister, I would suggest that we deal with clause 20(3). 


First, may I just recall to the attention of honourable 
senators the point made in connection with clause 20(3). 
The language of the clause reads as follows: 


Where a corporation is guilty of an offence under 
this Act, any officer, director or agent of the corpora- 
tion who directed, authorized, assented to, acquiesced 
in, or participated in, the commission of the offence 
is a party to and guilty of the offence and is liable on 
conviction to the punishment provided for the 
offence whether or not the corporation has been 
prosecuted or convicted. 


There is a lot of opposition to this on the basis that one 
of the formalities or elements of proof is that the corpo- 
ration is guilty, then that should be guilty by legal pro- 
cess. But then we find that this clause, pretty much in 
the form in which it is, occurs in many other acts of 
Parliament. For instance, I think this same wording 
appears in section 134 of the Income Tax Act. The same 
section appears in acts which predate the present Income 
Tax Act, going back perhaps to 1925 or thereabouts. You 
find this language being used. You will find it in the 
Unemployment Insurance Commission Act, the Weights 
and Measures Act and the Bankruptcy Act. But the 
strange thing is that there is practically no jurisprudence 
on it. The only thing I have been able to find is two 
cases. In both of those cases the corporation had been 
convicted. But there are statements made by the judge in 
the first instance. 


Senator Connolly (Ottawa West): Do you know wheth- 
er a committee ever thought about the point before, Mr. 
Chairman, when dealing with some of these other acts? 


The Chairman: No. It is difficult to get Hansard going 
back that far. The question was certainly debated at 
great length in the committee in the House of Commons 
when it was dealing with this bill. Mr. Scollin, the head 
of the Criminal Law Section of the Department of Jus- 
tice, appeared before the Commons committee. He 
argued, apparently successfully, against the objections, 
and the section remained in the form in which it was 
presented in the bill. 


What your Chairman and the law clerk had attempted 
to do in order to meet what we thought were objections 
of this committee was to make a draft of a revised 
section. We did this because in the Commons committee 
the question was put to Mr. Scollin, or perhaps it was 
Mr. Seaborn or some other witness: “Why do you want 
the power to prosecute a director without prosecuting the 
corporation?” The explanation that was given was that at 
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the time when you may be contemplating prosecuting the 
corporation the corporation might have surrendered its 
charter or it might have made a voluntary assignment or 
it might have been declared bankrupt under the Bank- 
ruptey Act. 


So taking that as the cue, the draft that we submitted 
to the minister’s departmental officers and to the justice 
people divided that section in two. In the first part it 
said, ‘“Where a corporation is convicted of an offence 
under the act, then any director or officer or agent of the 
corporation who directed, authorized, assented to, 
acquiesced in, or participated in, the commission of the 
offence is a party to and may be prosecuted.’ We then 
went on and provided in the second subsection that, 
“Where a corporation is guilty’—using the language 
here, where you do not have to convict the corporation 
first—‘“Where a corporation is guilty of an offence and 
the corporation at the time of contemplated proceedings 
has surrendered its charter or has made a voluntary 
assignment or has become bankrupt, then the director or 
officer who participated in the commission of the offence 
may be prosecuted without the necessity of prosecuting 
the corporation.” 


We thought we had met both sides, but we were 
turned down so far as any consideration of it was con- 
cerned on the basis that the department felt that there 
was some deterrent value in having this sort of threat 
hanging over corporations who might be subject to this 
act. 


I can see a difference in the deterrent effect as between 
the administration of section 134 of the Income Tax Act 
and the administration of this act in connection with 
labelling. It may well be that you need more deterrents 
in the Income Tax Act or in the Bankruptcy Act or in 
the Weights and Measures Act than you do in this act. I 
do not know. But I am just throwing this idea out now. 
Mr. Scollin is here today and can deal with it. I believe 
the minister would like to say something first, however. 


Hon. Mr. Basford: I should like to say something, Mr. 
Chairman, if I may. Then I will have to rely on Mr. 
Scollin as the legal expert. I should like to discuss briefly 
the policy as I see it behind this section and correct first 
the statement that you made. The suggestion that was 
made by your law clerk was considered very carefully. I 
wish that I could oblige you by agreeing to it right now. 
However, I do not think that it solves the policy problem. 
I think one of the difficulties that senators have, and 
some of your witnesses have had, is that you look at the 
kind of companies you are familiar with, acting for them 
as lawyers or as members, or looking at the well-known 
national companies that everybody is familiar with, and 
you think, “What conceivable good is it having a section 
allowing a charge to be laid against a director of Heinz, 
or Libby’s or Procter and Gamble?” And so on. Well, 
frankly, there is none. Those companies, to start with, 
will bend over backward to make sure they live within 
this act or any other act and that they are not in difficul- 
ty in the courts. If you want some deterrent value, a 
charge against the company is quite sufficient for any 


deterrent because the publicity associated with any 
charge is really quite catastrophic. 


I appreciate all this, but I think honourable senators 
have to bear in mind that there are some companies 
operating that are beyond your knowledge, experience 
and familiarity, and these are the real fly-by-nighters, 
the real high-binders who are out there, unfortunately 
and sadly, and they will organize themselves in such a 
way that it is impossible to get at them through their 
corporations because they will have a whole string of 
companies so that it will be impossible to find out who is 
doing what, and yet it will be one man. I think it is 
essential, as it was in the Weights and Measures Act, 
which was passed only a few weeks ago and had this 
section in it, that for proper law enforcement and proper 
protection of the marketplace, we should be entitled to 
take that type of high-binder to court and charge him if 
he has been a party to this offence. This is why we need 
this section; that is the policy behind it. I could come in 
here with my Operations Branch and bring a filing cabi- 
net full of cases that support what I have said. 


One type of case was very familiar in years gone 
by—it has now died down a bit but it is familiar to you 
all—of people who sell freezer plans where you buy a 
whole steer cut up for your freezer. There were cases in 
my own province where the advertisements were for a 
steer of such-and-such a size, quality and grade. The 
inspectors finally bought one of these and put it together 
and found it was not one steer at all but was bits and 
pieces of eight different steers and all the worst parts of 
the eight steers. When we went to charge the individual 
responsible, he quietly nipped across the border to the 
United States and the poor Americans have to deal with 
him now. But that is not the Heinzes, or the Libbys or 
the Campbells, because they are not what we are con- 
cerned about here. We are concerned about the real 
crooks. Unfortunately, there are a few out there who are 
preying on the consumer, and on the marketplace, and in 
my view they are destroying the credibility of the mar- 
ketplace, and I think they go a long way towards 
destroying the credibility of the free enterprise system, 
So I think it is essential that we write laws that allow us 
to reach those people. That is the policy behind this 
section, and that is why we need it. I state this with the 
strongest of pleas because there is that small, totally 
undesirable minority, that needs to be dealt with. 


I know that this committee, just as the House commit- 
tee, has had difficulty with the words ‘‘where a corpora- 
tion is guilty’, and I hand you to Mr. Scollin to deal with 
that wording. But I think the policy and principle is that 
where a director in certain instances has authorized, or 
participated in or assented to the commission of an 
offence, there should be a remedy within the law allow- 
ing for proper enforcement and protection and that the 
authorities, subject to a judicial hearing and a trial and 
all of the protection of civil liberties involved in a trial, 
should be entitled to get at that person. I think it is 
essential. 


The Chairman: Mr. Minister I think that I should tell 
you that when we were considering amendments to the 
Bankruptcy Act, a number of years ago, this very point 
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that you make on the question of policy was emphasized 
most strongly by the Minister and by the Registrar in 
Bankruptcy as to the types of companies and the mano-~ 
euvres in this field of bankruptcy law that they had to 
try to work against, and certainly the presentation at 
that time was strong enough that we did not insist on any 
change in the provision. So there is a lot in what you say, 
but if Mr. Scollin has anything to add on the legal 
aspects, we will hear him now. On the general principle, 
Mr. Scollin, as to where a corporation is guilty, it is quite 
obvious on the two decided cases—one was Anisman, 
and I have forgotten the name of the other—that if you 
went into court and charged a director and did not charge 
the company, one of the elements you would have to 
prove was that the corporation was guilty. The Anisman 
case was a case where the corporation had been found 
guilty and when they prosecuted the chief officer, the 
Crown attempted to produce a Certificate of Conviction, 
and the judge in that instance said, ‘“No, you must prove 
by affirmative evidence in this proceeding that the corpo- 
ration was guilty.” 


Senator Connolly (Ottawa West): A trial within a trial? 


The Chairman: No, it was one of the elements of proof. 
You adduce evidence the same as you would establish 
any other element of the offence. So as to procedure, that 
is the way you would have to do it. There are no 
assumptions. So under the present state of the law, I do 
not think there is any question, where a corporation is 
guilty of an offence under this act and what follows 
under subsection (3), that there is any doubt as to the 
manner in which you would have to proceed legally. I do 
not Know whether you are going to address yourself to 
the form or whether the Minister has already addressed 
himself to that. That is a question of policy. But if you 
have anything to add, we will listen. 


Mr. J. A. Scollin, Director, Criminal Law Section, 
Depariment of Justice: I think, Mr. Chairman, unless you 
or any of the members of the committee are left in any 
doubt as to the advisability of passing it in the legal form 
in which it appears, then it would be idle of me to say 
anything, but I would be happy to answer any questions. 


The Chairman: I think that is how we can get at it. If 
there are any questions to ask of the Minister on policy, 
or of Mr. Scollin on the legal aspect, let us have them. 


Senator Burchill: As I understand it, before you can 
proceed against a director, you have to prove that the 
corporation is guilty. 


The Chairman: Not before you proceed, but in the 
proceedings. 


Senator Burchill: But you cannot proceed until the 
corporation is found guilty? 


The Chairman: You can under this section, and a judge 
who is trying the director must have it established in 
evidence before him that the corporation was guilty and 
such evidence must be adduced from which he can con- 
clude that the corporation was guilty. 


Senator Lang: That is based on the findings in one 
case. 


Senator Flynn: But your objection, Mr. Chairman, is 
that if you proceed in this way, you establish an offence 
by a party who is not accused and who is not on trial, 
and this is a problem. 


The Chairman: What I said, senator, was that some- 
body’s face would be awfully red later on if subsequent 
to the trial and conviction of a director, the corporation 
by any chance was put on trial and fund not guilty. 


Senator Flynn: I would imagine they would not try 
them then. But from a strict level of principle, it seems 
strange that you should prove an offence by one who is 
not a party to the proceedings. 


The Chairman: Well, what I felt and expressed the last 
day, as you will recall, was that if there were situations 
of the kind that the Minister has spoken about and the 
policy which they have evolved in relation to the use of 
this section which you find in other acts, that those 
situations are the ones in respect to which we shall give 
this much broader power, and that is what we attempted 
to do in the draft prepared by the law clerk and myself. 


Senator Flynn: But you would try to summon the 
corporation? ' 


The Chairman; It is conceivable, Senator Flynn, that a 
corporation might be charged and found guilty, and then 
a director might be charged and found not guilty on the 
basis that it has not been established in that second trial 
that he was guilty. 


Senator Flynn: I understand, but as far as the question 
of regulating the fine imposed on the corporation when 
the company becomes insolvent or disappear—I can 
understand that—you could achieve this with another 
process other than the one here. 


The Chairman: I think perhaps I should ask Mr. Scollin 
if he would address himself to the suggested amendment 
which was presented to his departmental associates yes- 
terday and to make some comment on it. 


Mr. Scollin: Mr. Chairman, firstly, I am not sure of the 
object of the amendment, but could I just say that its 
general effect seems to be that in the case of a going 
concern there is no way that the director could be crimi- 
nally liable under this section, unless the corporation has 
actually been convicted of an offence. 


Perhaps you might wish to consider that there will be 
situations in which, technically speaking, a corporation 
might be guilty and perhaps a conviction could be 
obtained, but where it would be quite unfair because the 
primary responsibility is really that of the individual 
officer of the company. 


I might just point out a comment that was made by the 
court in the Somers case, which you may recall was 13 
years ago, in 1958, in British Columbia, where it was 
proved that some acts were done by an accused or direct- 
ed by him as agent for the company, and it was held that 
he was personally responsible, and the court observed: 
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Where a man does wrongful acts he is responsible 
for them. If he does them as a duly authorized agent 
his principal may also be liable, but the primary 
responsibility is that of the agent. 


Harking back to the general principle that is contained 
in the criminal law, in particular in the Code, dealing 
with parties to an offence in section 21 there may well be 
situations where the Crown would, in fairness, wish to 
say that it would be inequitable, unfair and unreasonable 
to prosecute the company and convict it where the pri- 
mary evil, the real wrong, has been done by an officer 
using the company simply as a tool. 


In the first place, so far as the draft is concerned, to 
that extent I would suggest, with respect, it goes too far, 
in making it a condition precedent in the case of a going 
company that the company should have been convicted 
before an officer can be prosecuted or convicted. 


As to paragraph (b) of the draft, which is the alterna- 
tive, where you have not a going concern, where it has 
been declared bankrupt or has made an assignment 
under the Bankruptcy Act or has forfeited its charter, 
and so on, where I mentioned these instances before the 
other committee they were just instances. There can be 
situations in which you could not get the responsible 
individual at all under this draft—for example, a compa- 
ny that has ceased to carry on business in Canada, or 
that does not in fact carry on business properly in 
Canada but does have officers here acting for it. In the 
major things it would be quite impossible to convit a 
non-resident company, although it may very well be 
quite proper in those circumstances to go off to the one 
who actually did the authorization. So, in that respect, I 
think it is dangerous in paragraph (b) to try to select 
these things, because the very case that is going to arise 
and look absurd is the very case you have forgotten 
about, so that to be as specific as this, I think, is 
dangerous. 


In a way also it perhaps looks rather odd to legislate in 
this particular way, as suggested in the draft, because it 
does look as if it is discriminatory against the individual 
businessman. He himself may be doing something exactly 
the same as an officer of a company, yet he is directly 
liable to be dragged into court because he is, say, a small 
businessman, an individual who has not the fees to go to 
a lawyer and become incorporated, and so on, and he is 
immediately and directly responsible. Then it looks 
almost as if you are into what we might call, “The dance 
of the corporate veils,’ where until you get the company 
you cannot get the individual who is an officer. In that 
respect it may appear to be discriminatory to legislate in 
this way. 


The Chairman: Except, Mr. Scollin, what the bill does 
in section 3 is that very thing. That is, you are saying 
that if you cannot get the corporation, then you cannot 
get the officer. But here the nature of the offence that is 
created is one where you must establish in evidence that 
the corporation has been guilty before you can nail the 
director or officer or agent of the corporation, so you are 
making them inter-dependent. 
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Mr. Scollin: Perhaps I ought to indicate this, that I am 
not satisfied that this excludes the operation of the ordi- 
nary law where, in fact, the individual who happens to 
be an officer is responsible for an infraction of the act, 
but not qua officer. It may be the fact that he is individu- 
ally responsible in any event. 


The Chairman: The same thing occurred to me, and I 
was wondering why you did not create the offences 
separately. 


Mr. Scollin: Again, perhaps because of the traditional 
use of this form. I know that there are very few reported 
cases, but in fact sections of this sort have been used in 
practice in the courts without questions arising, so that 
you have behind you a series of cases where the courts 
have in fact acted on a section of this sort. 


Senator Croll: Mr. Scollin, 
form” is your term. 


Mr. Scollin: Yes. 


“traditional use- of this 


Senator Croll: Just name a few. 
The Chairman: I did. 


Mr. Scollin: Well, the Income Tax Act, for one, section 
134; the Bankruptcy Act with a comparable provision, 
though not quite the same but similar in principle. 


The Chairman: Weights and measures. 
Mr. Scollin: Yes, weights and measures. 
The Chairman: Unemployment Insurance? 


Mr. Scollin: Unemployment Insurance, the union and 
labour information. These are some. I would suspect that 
if you searched through the statutes you would probably 
find there are more, but these are ones that come to 
mind. 

I would suggest that there is some sense to staying 
with an established form so that at least the jurispru- 
dence would be consistent. 


The Chairman: You mean travelling the known way? 
Mr. Scollin: Yes. 


Senator Connolly (Ottawa West): Without going into 
legal technicalities, is the situation this that you have a 
product marketed in a manner contrary to regulations 
made pursuant to this act, and the proof of a company’s 
guilt lies in the production of the exhibit which demon- 
strates the fact that there has been a violation of the 
regulation. That, I take it, in your view, is sufficient 
evidence of guilt of the company, and then you go to the 
individual and say, “You have this, that and the other 
thing to do with this infringement, therefore you are 
guilty.” Is that the practical effect? 


Mr. Scollin: Generally speaking, that would be the 
practical effect, but there might be situations in which 
because of the nature of the way the thing came on to 
the market you would have to show it was a knowing act 
of the company and not an individual act of a director 
outside his authority. 
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Senator Connolly (Ottawa West): Would not the court 
be expected to presume that if it came out on a label 
which bore the company’s name, had the company’s 
trademark and standard type of container, and that sort 
of thing, that it was the company’s product? 


Mr. Scollin: Yes. There are certain express provisions 
in the bill itself—sections 21 and 22. Section 21 is the 
converse case, sufficient proof of the offence to show that 
it was commited by an agent or employee. Then in 
section 22: 

In any prosecution for an offence under this Act, 
evidence that a label applied to a product bore iden- 
tification purporting to identify... 


—and so on, would be adequate as a practical matter, but 
it would be subject to contradiction. 


Senator Flynn: It is sort of mens rea. 


Senator Connolly (Ottawa West): You mean if the com- 
pany were there. The company may not be there. That is 
the basic thing with us. It was modified a little this 
morning by the statements that have been made. 


Senator Flynn: Section 21 would make that an offence. 
In a way you could prove mens rea on the part of the 
corporation. 


Mr. Scollin: Section 21 is a standard halfway house of 
the absolute liability offence or no offence, and is a case 
where the Crown has to prove complete knowledge and 
participation. This is the halfway house, and it gives the 
company an out if it can show that due diligence was 
exercised. 


Senator Flynn: That is why you would require discre- 
tion in not prosecuting a corporation, but rather in choos- 
ing an officer or director. Is that it? 


Mr. Scollin: In the ordinary operation of the criminal 
law there are cases where the responsibility is so mini- 
mal that it would be unfair to prosecute the company 
when the obvious primary blame is on the individual. 


The Chairman: In the prosecution of a director or 
officer of the company under section 20(3) mens rea is an 
essential element. 


Mr. Scollin: Yes, in the sense that he was a conscious 
party to the act, but the offence itself might not involve 
proof of knowledge or intent; it may be just conscious 
participation. 


The Chairman: This is a use of words which may not 
distinguish very much between the idea I was trying to 
put forward and what you are saying, namely, conscious 
participation. 


Mr. Scollin: It is a voluntary act. 


The Chairman: But you cannot have a voluntary act 
unless you know what you are doing. 


Senator Cook: He might be acting contrary to the 
duties of the company. 


Mr. Scollin;: He may be acting contrary to the laid- 
down policy of the company. 


Senator Flynn: Would it be sufficient for the accused to 
say that he was not aware of the regulations? 


Mr. Scollin: No. 


Senator Flynn: Nor of the effect of section 3 which 
amends the other regulations? 


Mr. Scollin: No. 


The Chairman: In other words, he must know what he 
is doing. Are there any other questions? 


We pass now to the third item, which is section 11, the 
proliferation section. Mr. Minister, since there are ele- 
ments of policy contained in this, perhaps you will open 
the discussion. 


Hon. Mr. Basford: I do not agree with your position, 
Mr. Chairman, that the section is unnecessary. I am quite 
happy, if there is to be an amendment to other sections, 
to have an amendment under this one to make it clear 
that in the preparation of these standards I consult with 
consumer and producer groups. I take the position that 
that is already provided for in the operation of Govern- 
ment and that it is made mandatory under section 19 
since any standardization would be by way of regulation. 
Anyone has that statutory right already. It is a mandatory 
right. I take that position quite strongly. If honourable 
senators want to amend it, I will be happy with an 
amendment that makes it clear in subsection (2) that we 
seek the advice of consumer groups or dealer groups in 
connection with that product or that product line. 


The Chairman: Instead of “may” we would say “shall’. 


Hon. Mr. Basford: A little more than that. I would not 
want it mandatory that one must seek the advice of the 
Standards Council or a standards-setting body. I say this 
without any reflection on them. The Standards Council is 
just being formed. It will be a long time before it is ina 
position to deal with anything of this nature. It really is a 
co-ordinating body. I included it in case there was a 
specific case or if it were desirable. The Canadian Stan- 
dards Association is up to its ears in work. If it were 
mandatory that those bodies be used, it could take years 
to do anything under this. 


I am quite happy because I would in any event seek 
the advice of consumer groups and particular dealers in 
that product. I take the position that that is required 
under the appropriate section. I have a wording here that 
the minister shall seek the advice of at least one organi- 
zation of consumers in Canada and of dealers in a pre- 
packaged product, and may seek the advice of the Stan- 
dards Council, et cetera. In fairness to myself, there have 
been all sorts of allegations in the financial press that this 
section is arbitrary and authoritarian. I take the position 
that it is mandatory to consult under section 19 and that 
under certain circumstances it is the practice of the 
department to seek advice and to consult people. I dis- 
pute some of the allegations that have been made. 
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- The Chairman: Would you deal with some of the other 
points? The point put forward in committee was that 
under earlier sections in the bill the label should contain 
a clear statement of net weight or numerical count. The 
point raised was that under section 11 the undue prolif- 
eration of sizes of containers, and any action that the 
minister might take or the Governor in Council might 
take, is based on the fact that the Governor in Council is 
of the opinion that the effect of undue proliferation of 
sizes is to confuse or mislead or is likely to confuse or 
mislead the consumer as to the weight measure or 
numerical count of the prepackaged product. 


The position as represented by the views expressed 
here was that if net weight or numerical count appears 
on the package, any person who buys a package of any 
size is not deceived as to what the net weight is if it is 
correctly stated. 


Senator Lang: If they are literate. 


The Chairman: If they can read. On the basis that the 
net weight or numerical count appears on the package, 
you could say that the consumer is likely to be confused 
or misled. We had Consumers Affairs here, and a 
women’s organization. 


Hon, Mr. Basford: It is an organization of consumers. 


The Chairman: But they were represented by women. 
They did an excellent job. They suggested that because 
of the net weight appearing on one package—it might be 
81 ounces and another package might state 6§ ounces—it 
was difficult, and a woman buyer could not do the arith- 
metic to relate the weight to prices in order to determine 
which one would give her better value. I then asked them 
whether they were in favour of a unit price, and they 
said, “no, not at this time.” I concluded that they must 
have read the minister’s statement before the Commons 
Committee, or the Seaborn statement, stating that unit 
prices might be stepping on very delicate or sensitive 
ground in relation to federal-provincial relations and 
authority. Therefore unit prices were not included in this 
bill. 


Hon. Mr. Basford: With the greatest respect, I dispute 
your suggestion that even if the weight is declared on the 
package, in accordance with earlier sections, there can 
therefore be no confusion. The whole purpose of this 
section and the whole purpose of the standardization is to 
make products within the same product line comparable 
as to value. I think that even when the weight is stated 
there can be, through the proliferation of sizes or shapes, 
considerable confusion or considerable difficulty in arriv- 
ing at comparability and the ability to compare one 
article with another. 


I suggest with the greatest respect, Mr. Chairman, that 
I could send you down to the local supermarket and ask 
you to run in with a dollar to buy toothpaste and be back 
out in two minutes, and you could not do it. I would defy 
you to do that. 


The Chairman: But I may not be the best shopper. 


Hon, Mr. Basford: Well, you are a very smart man, and 
even you could not do that. 


The Chairman: I would not expect you to legislate only 
for me. 


Hon. Mr. Basford: You are a matter of great concern to 
the Department of Consumer and Corporate Affairs. 


The Chairman: Really? 


Hon. Mr. Basford: If you could not do that, what about 
poor people like me? It takes me a long time to figure 
these things out. 


The Chairman; I thought you were the master of this. 


Hon. Mr. Basford: No, I am not. That is why we need 
some legislation to deal with it. I think that the product 
lines or areas where this section has application are quite 
limited; that is, the places where it could be used are 
limited. But I think there are areas where it applies and 
should be used. One of the favourite examples, perhaps I 
should say “favourite whipping boys’, is in the line of 
toothpaste. Perhaps it is not important whether people 
can compare or not, but that is one line in which there is 
a great deal of confusion. 


Senator Connolly (Ottawa West): We had pretty good 
evidence on toothpaste. 


Hon, Mr. Basford: I am not saying that we are legislat- 
ing to deal simply with toothpaste, but it is a classic 
example of where they are all declared very carefully as 
to the weight and quantity and yet you cannot compare 
one with the other. 


Senator Connolly (Ottawa West): You could if you had 
a computer with you, in the cases that were shown to us 
here. 


Mr. Minister, on the subject of confusion, it was sug- 
gested that one pickle producer might use a 6%-ounce 
bottle, a 92-ounce bottle and a 148-ounce bottle. 
That is confusing enough. But another producer of the 
same product might use a 4}-ounce bottle, an 8}4- 
ounce bottle and a 164-ounce bottle. The confusion 
within products put out by one manufacturer is bad 
enough, but the confusion resulting from the various 
products of various manufacturers is almost impossible 
for consumers to deal with. From that point of view your 
legislation is good. 


The Chairman: From what point of view, senator? 


Senator Connolly (Ottawa West): From the point of 
view of trying to eliminate various sizes of containers 
and of content, which I think inevitably lead to 
confusion. 


The Chairman: Do you mean you would be in favour 
of standardization to the extent that, no matter who 
made the toothpaste, it would all come out in the same 
sizes and the same kinds of packaging? 


Senator Connolly (Ottawa West): I suppose there is 
room for some latitude there. Life would be pretty unin- 
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teresting if everything was put out the way it is put out 
in the Soviet Union, for example. 


The Chairman: That is exactly what I was thinking. 


Senator Connolly (Ottawa West): There is a practical 
problem as well. That is, manufacturers usually have 
their stocks of containers ordered well in advance. In 
many cases they also have forms of containers which 
bear trademarks. 


The Chairman: And they have machinery to produce 
them. 


Senator Connolly (Ottawa West): They do not always 
manufacture their own containers, but no matter who 
manufactures them there is a considerable investment in 
that kind of thing. Would the minister care to say some- 
thing about what might be done in the way of softening 
the blow that would result from having to change from 
one size container to another. There could be very costly 
capital expenditures if all at once all the containers were 
to be required to be standardized regardless of the stocks 
available and so on. It might very well increase the price 
of the product. 


Hon. Mr. Basford: I appreciate that position. The 
record of this department indicates that we have 
endeavoured to deal with the question of the implemen- 
tation of regulations and the implementation of changes. 
We recognize the implications of writing regulations and 
putting an effective date on them. We have to allow time 
for the “pipeline” to be cleared and for people to make 
the changes in an orderly fashion and in the least costly 
manner possible. We have done that under the Hazardous 
Products Act, for example, and we are doing it presently 
under the Textile Labelling Act. Every set of regulations 
we have passed has a time limit that has been discussed 
with industry. 


Senator Connolly (Oitawa West): The urgency to regu- 
late under the Hazardous Products Act, for instance, Mr. 
Chairman, would be much stronger because that is a 
matter of life or death in many cases. 


Hon, Mr. Basford: Yes. 


The Chairman: I would expect your hand would be 
heavier there. 


Hon. Mr. Basford: But even there we have time lags 
and working-in periods. 


Senator Cook: What has worried some of us, Mr. 
Chairman, is the possibility of needless interference by 
government in industry, but that is softened by virtue of 
clause 19 which states that a reasonable opportunity shall 
be afforded to consumers, dealers and other interested 
persons to make representations in respect of each regu- 
lation or amendment to a regulation that the Governor in 
Council proposes to make. They can come forward and 
be heard if they think they are likely to be hurt by 
legislation that may be well-intentioned but is unneces- 
sary in a particular instance. 


The Chairman: Senator Cook, have you any comment 
on the language with respect to where the authority rests 
in the minister and what he may deal with? You will 
notice that it says “any prepackaged product or class of 
prepackaged product”. So that if it were limited to a 
class of prepackaged product where you would be getting 
a uniform treatment across the whole industry that was 
dealing with this particular product, that would be one 
thing, but to think that you could single out any prepack- 
aged product and deal with it where the effect might be 
upon just one person in the industry or one prepackaged 
product in a line—that is quite another thing. Why are 
the words “any prepackaged product” in there? For 
example, in the case of toothpaste that is a class of 
prepackaged product, surely. Do you disagree with that 
interpretation? 


Hon. Mr. Basford: Well, your interpretation catches me 
a little by surprise. I never for a moment conceived that 
this wording would allow such an interpretation, that 
there could be a situation where we would be dealing 
with, for example, Colgate toothpaste and no other 
toothpaste. 


The Chairman: Well, there is the authority there, in 
my opinion. 


Senator Croll: Is one product to be overlooked because 
it happens to be one product rather than a class of 
products? If the abuse is there it must be dealt with. 
Should they not deal with it whether it is in a class or 
not? 


The Chairman: That is the question I have raised, 
senator. 


Hon. Mr. Basford: Surely toothpaste, to use your 
example, would be a product. It would not just be Col- 
gate toothpaste but “toothpaste”. Dry cereals would be 
another product. 


The Chairman: You can only deal with products, Mr. 
Minister. Any example you are going to give here is 
going to be a product. 


Hon. Mr. Basford: I thought you were implying that 
the wording means that we could deal with Colgate 
toothpaste and not Procter and Gamble toothpaste. 


The Chairman: You could deal with any prepackaged 
product or class of products. 


Senator Carter: Mr. Chairman, we are all sympathetic 
with that this section wants to do, but one of the prob- 
lems is that the way it is worded now it does not accom- 
plish what the intent of the section is. Was not the 
problem this, that the way it is worded now does not 
accomplish the intent of the section because the real 
problem is that you cannot mislead as to weight if the 
weight is already printed, no matter what size the pack- 
age is. So, the problem is not one of misleading, but that 
of comparing the different weights to the different size 
packages. The way this is worded now does not remedy 
that problem. 
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Hon. Mr. Basford: Believe me, senator, I wish it could 
be worded differently, but I am advised by the advisers 
to the Government that it cannot be worded in the way 
which I suspect you and I would like to word it, for 
constitutional reasons. 


The Chairman: Could we have the viewpoint of your 
advisers on this point, and as to why you have not 
included the question of unit price? 


Hon. Mr. Basford: Mr. Chairman, if the Senate wants 
to put unit price in, I certainly urge you to do so. 


Senator Connolly (Ottawa West): We immediately 
infringe upon jurisdiction. It is impracticable, Mr. Minis- 
ter, for this reason: if it is to be put on the package, it 
has to be done by the manufacturer, and nobody knows 
what the retailer is going to sell it for after it goes to 
him. 


Hon. Mr. Basford: Well, it cannot be put on by the 
manufacturer because that would be resale price mainte- 
nance, but there are experiments being conducted in 
Canada and far more extensively in the United States 
where the unit price is put on by the retailer. We have 
gone as far on this legislation as I am advised we can go. 


Senator Connolly (Ottawa West): I think the real prob- 
lem with the consumers who were before us the other 
day was in this field, but I do not think we could help 
them on that point. 


Senator Carter: If you were to cut out this “likely to 
confuse or mislead consumers as to weight, measure or 
numerical count,’ because that has already been taken 
care of, and put in there something to cover confusing 
consumers in making comparisons—because it is in the 
making of comparisons that the problem arises and that 
is where they are likely to be confused—would that 
wording also be unconstitutional? 


Hon. Mr. Basford: I am advised that this is the safest 
wording. 


Senator Flynn: Constitutionally? 
Hon. Mr. Basford: Constitutionally. 


The Chairman: I gather you are aware of the law they 
have in the United States under which there is a provi- 
sion or power to negotiate voluntary agreements in rela- 
tion to sizes and things like that. Have you authority to 
do something similar under this bill do you think? 


Hon. Mr. Basford: No, because I do not think you 
would need legislative authority to negotiate any kind of 
voluntary agreement. 


The Chairman: Except there, as I understand it, there 
is a little bit of a sanction. That little bit of a sanction is 
that there is a report made to the Department of Com- 
merce in Washington and also to Congress on those who 
do not fall in line with the voluntary restraint, and I 
think there is a bit of intimidation in that. It is more or 
less to say “If you do not get in line, on a voluntary 
basis, you are going to be reported.” Then there may be 
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Hon. Mr. Basford: I think our section 11 goes way 
beyond what you find in United States legislation, in the 
whole regime of the Food and Drugs Act, the Canada 
Agricultural Products Standards Act, taken together with 
this act. It is a far more enforcible regime than in the 
United States, where the existing provisions you mention 
are under very severe attack by consumer groups in the 
United States as having proved almost ineffective. 


Senator Connolly (Ottawa West): Is there anything in 
this legislation which makes it mandatory to display 
prices? 


Hon. Mr. Basford: No. 


Senator Connolly (Ottawa West): Because people go 
into some of these huge supermarkets and first of all 
there will be a plaque up there where the prices are 
normally displayed, but there will be nothing on it, and 
then when you pick up a package, you find that the ink 
has not taken too well and you cannot read the price. 
Several times since this legislation has come before us, I 
have gone shopping with my wife—and I have had my 
glasses on—and I have examined packages of every pos- 
sible shape and size and have come across several cases 
where I did not know what the price was and I was 
buying simply because I like it. That is performance. 


The Chairman: I am sure the Minister would like to 
help you if he could. 


Hon. Mr. Basford: There is no requirement under the 
act that prices shall be shown. 


Senator Connolly (Ottawa West): Do you think you 
should have -one? 


The Chairman: I do not see any constitutional violation 
there. 


Mr. J. W. Ryan, Director, Legislation Section, Depart- 
ment of Justice: I think, Mr. Chairman, when you are in 
a store purchasing an article, you are there to enter into 
a contract of sale with the proprieter of the store. Obvi- 
ously by our customs they display their price for their 
convenience so that you know what the offer is that they 
are making for the particular product they wish you to 
buy. If you go into another type of store, a smaller 
store—and there may be still some in the country—you 
can barter about the price or negotiate the price on a 
small article. For instance, if you tell a grocery store 
proprieter that his competitor down the street is selling a 
particular article for a cent or two less, he may come 
down in his price. But to require that in their offer of 
sale they specify the price, is getting away somewhat 
from the basis on which this bill was prepared which is 
in the area of criminal law and weights and measures. 


Senator Lang: But why are we pushed into section 92 
of the BNA Act by this unit price? Is that not still under 
Weights and Measures? 


Mr. Ryan: That has been discussed at great length by 
the draftsmen and the consultants we used in the Depart- 
ment of Justice, and we are of the opinion that you are 
getting into an area of provincial rights. 
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Senator Connolly (Ottawa West): We thought that too. 
But there is this other gap, and we do not want to give 
the Minister any more power than he is seeking. 


Senator Croll: I did not think we were trying very 
hard this morning. 


Senator Connolly (Ottawa West): I think this is good 
legislation, but you may be back for an amendment on 
this. 


Hon. Mr. Basford: The only matter relating to that is 
in section 12, where it was felt that you could put in 
things relating to research. I appreciate the problem you 
have raised about price marking, and it would certainly 
be constitutional to say something about not showing the 
price in such a manner as to be deceiving. 


Senator Connolly (Ottawa West): I do not think it is a 
matter of deception. But there is one other thing which I 
think is probably only my own personal problem. I notice 
on page 4, section 7(2)(b), referring particularly to the 
word “symbol”, and there it is prohibited to use a symbol 
that implies or may reasonably be regarded as implying 
that a prepackaged product contains any matter not con- 
tained in it. 


Perhaps I am repeating in my old age, but we had the 
grocery products people here who produced some pack- 
ages of Jell-o. These packages had various symbols on 
them. If it was a lemon flavour, they would show a 
lemon, but there was no natural lemon in the product. If 
it was an orange flavour, they would use a picture of an 
orange, and so on. It was urged that the use of that 
symbol was in fact not misleading but was helpful to the 
consumer, to the shopper. They said that on the package 
the words “lemon flavour” or “orange flavour” were 
included, but the fact that the depiction of the fruit itself 
was there would appear to be completely prohibited by 
this. The argument made was that people in a hurry 
going to shop are helped a great deal when shopping, say, 
for Jell-o products and they want to get lemon or lime 
Jell-o, if they see a picture of the fruit on the package. 


The Chairman: Should they not know that it is syn- 
thetic flavouring? 


Senator Connolly (Ottawa West): I think it is marked 
on the package. 


Senator Carter: Mr. Chairman, I think Senator Connol- 
ly is wrong there. I think the word “flavour’’ is left off 
the package. This picture indicates it is a natural 
product. 


Senator Connolly (Ottawa West): All right, let us say 
that it is left off and that the regulations require it to be 
put on; that is fine. But it still remains, even if that 
wording is there, that that symbol cannot be used 
because of the wording of subsection (2)(b) of section 7. 


Senator Flynn: Unless you write right on the lemon 
“Artificial flavour.” It would not be misleading then. 


Senator Connolly (Ottawa West): The symbol is not 
there for the purpose of misleading, and I do not think 
anybody is misled in that case. There may be other cases 


where you do use the symbol and where it would be 
misleading, but in this case I do not think it is, but there 
is no discretion. 


Hon. Mr. Basford: It has to be read in connection with 
section 18(1)(g) which allows us to prescribe regulations 
in this area. This is an unresolved area, the whole ques- 
tion of vignettes and symbols for natural foods and syn- 
thetic flavouring. As a result of some of the practices that 
industries have engaged in, they have ended up getting 
an act passed in British Columbia which allows the Gov- 
ernment to rule off the market any food they want. They 
have no one to blame but themselves because a few of 
them put out totally artificial foods and put fruit symbols 
on the front and did not say a word about their being 
artificial or manufactured. 


You say that the industry says it is handy to have a 
lemon on a lemon flavoured thing and the housewife can 
go into the store and quickly grab the one she wants but, 
as the Chairman said, you are also entitled to know that 
it is artificial rather than real flavour. That is the dilem- 
ma. Sure, use the lemon symbol, but also make it clear to 
the consumer that it is artificial lemon flavour. That is 
what this act is all about. 


The Chairman: You have the power by regulation to 
deal with that, in any event. 


Hon. Mr. Basford: Yes. 


Senator Desruisseaux: How does that conflict with the 
Food and Drugs Act? 


Hon. Mr. Basford: In this particular area it does not, 
but there are other products not covered by the Food and 
Drugs Act. There are regulations relating to symbols 
under the Food and Drugs Act, but there are other 
products where the symbol is used that are not food. 


Senator Connolly (Ottawa West): I take it that the 
provisions of section 7(2)(b) are considerably watered 
down in the department’s view by the provisions of 
section 18(1) (g). In other words, there is a shifting of the 
onus there, and if it can be shown there is nothing 
misleading, then the absolute prohibition in section 
7(2)(b) is avoided. 


Hon. Mr. Basford: That is right, and I think we could 
say that where people are using symbols they will have 
to use the word “artificial” in relation thereto, and then 
that will be fine and permitted. 


Senator Connolly (Ottawa West): Even if in small 
print, you do not think the use of the lemon would 
be misleading? 


Hon. Mr. Basford: The Food and Drugs Regulations 
require a certain size of print in relation to the nature of 
the product. 


Senator Flynn: There is one other question that I and 
my colleague on my right, Senator Casgrain, wanted to 
raise on that. It is in relation to section 18(1)(f) concern- 
ing the languages in which any information or represen- 
tation is required. 
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Some criticism has been levelled as to the wording 
because it does not indicate necessarily it would be both 
in French and English at least. Along with Senator Cas- 
grain, I was wondering why, and we would like to find 
this out from the minister. 


Senator Casgrain: Because if the minister is sympa- 
thetic now it is only in the regulations, and why is it not 
included as a principle that it be bilingual? We have had 
criticism all over about that. 


Hon, Mr. Basford: Because I do not think you can have 
within the statute a blanket provision that would apply 
to every product, regardless of its nature or origin. I 
think there are going to have to be exemptions and, 
therefore, it has to be dealt with under the regulations. 


For example, there are certain exotic items that come 
into this country that I would expect to be exempted for 
one reason or another. Coming from the city I do, or in 
any city you see products—and I hesitate to name 
products... 


Senator Connolly (Oitawa West): 
wine. 


Hon. Mr. Basford: I hesitate to think that escargots 
from France would be labelled in English. Most of them 
are not and there is no confusion. And lichee nuts from 
China which are big sellers in my city come in labelled 
in Chinese only. Anyone who wants lichee nuts knows 
where to go to buy them. 


Well good Italian 


To have such a blanket statutory provision will create 
difficulties, both in French and in English, and will create 
difficulties both in Quebec and outside Quebec. 


Some people in Quebec, such as the little cigar maker 
in Chicoutimi—and this was one of the examples put to 
me—he does not want to put his labels in English. I 
stated in the house last December a firm policy of the 
Government to require on a national basis bilingual 
labelling, subject to certain exemptions which are going 
to have to be worked out with industry. I put a deadline 
on it under the acts which I administer. Under the Haz- 
ardous Products Act, for example, every regulation 
passed, right from the beginning of the passage of regula- 
tions, requires mandatory French and English labels. The 
Food and Drug Directorate are working on making that 
the case, or making changes in the food and drug regula- 
tions so that they are bilingual. The Department of 
Agriculture is looking at its agriculture regulations to 
bring them into line with the policy that I initiated with 
the Government last December. To put in here a substan- 
tive provision that is statutory, that does not allow for 
exemption, will create difficulties on both sides of the 
language question. 


Senator Casgrain: Kellogg’s and Kraft, the two big 
food companies, have bilingual labels in Quebec. In west- 
ern Canada they are subject to competition by those 
companies who do not use bilingual labels. 


Fon. Mr. Basford: I do not think that is really true. I 
know that some manufacturers claim that it is so. They 
may have done surveys that I have never done. I think 
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the country is ready for national bilingual labelling. 
Some marketers disagree with me. I was brought up in 
Winnipeg and in Vancouver, and I never noticed that the 
sale of Kellogg’s was hurt in western Canada by the fact 
that it had bilingual labelling, which it has always had 
since I was a boy. That is where a lot of westerners 
learned French. I have not noticed in western Canada 
that the sales of Kellogg’s over the years have been hurt 
because they had bilingual labels. For people to claim 
they are put at a competitive disadvantage in western 
Canada by reason of having to have bilingual labelling is 
rather misleading. 


The policy I announced would require national bilingu- 
al labelling for a product such as you mentioned. I see 
this as a saving. The people who will object will be the 
small regional marketing people. National firms think it 
is a cost-saving. If they are required by regulation to do 
this, they will have a one-production run rather than 
two, and one label design rather than two. 


Senator Casgrain: That has been one of the big criti- 
cisms. They say it is a regulation that can be abolished 
later on. 


Senator Flynn: May I respectfully suggest that your 
argument as to the exemption does not stand because you 
had this power in subsection (a) of 18. Even if you have a 
provision in the act that would state that all labelling 
should be bilingual you could still use this to exempt 
certain products. 


Hon. Mr. Basford: But then it does not accomplish 
what is requred by those who have come to me and said, 
“We want something in the act.” They want something 
not subject to exemption. 


he Chairman: Are there any other questions? 


Senator Connolly: The plain fact would be that the 
smart merchandiser would accommodate himself to the 
market. So many of them are using bilingual labelling 
now. 


Senator Lang: I presume the minister has considered 
immediately exercising his powers to exempt farmers’ 
wives who bottle pickles and preserves and all the things 
that are sold in the market places in so many towns in 
Ontario and elsewhere. 


The Chairman: Under regulation 18(a) he could do 
that. I wish to thank the minister for coming here this 
morning. 


Hon. Mr. Basford: I appreciate the committee’s hearing 
me this morning, and I appreciate your adjusting to my 
timetable. I have now to go to Vancouver, to introduce 
Ralph Nader. I will report that the Senate is deeply 
concerned with consumer problems and is writing a con- 
sumer bill which is far superior to anything in the 
United States. 


Senaior Croll: While this is fresh in our minds, should 
we not deal with it at the moment rather than with 
something else? 


24 : 20 


Banking, Trade and Commerce 


May 19, 1971 


The Chairman: The minister was going to be available 
only this morning for a period of time. Although we had 
given a date and a time for representations on Bill S-9 
this morning, we postponed this in order to hear the 
minister. I do not want to postpone this any longer. We 
can come back to this. We will not forget it. 


Senator Croll: There are other committee meetings, 
although perhaps not of equal importance. I would like to 


be here, and at the same time have an opportunity of 
attending the other meetings. 


The Chairman: We all have this problem of trying to 
subdivide ourselves. 


The committee then proceeded to the next order of 
business. 
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The Honourable Senators: 
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Choquette 
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Ex officio members: Flynn and Martin 


(Quorum 7) 


Order of Reference 


Extract from the Minutes of the Proceedings of the 
Senate, March 30, 1971: 


“Pursuant to the Order of the Day, the Senate 
resumed the debate on the motion of the Honourable 
Senator Urquhart, seconded by the Honourable Sena- 
tor Cook, for the second reading of the Bill S-9, 
intituled: “An Act to amend the Copyright Act’. 


After debate, and— 
The question being put on the motion, it was— 
Resolved in the affirmative. 


The Bill was then read the second time. 


The Honourable Senator Urquhart moved, second- 
ed by the Honourable Senator Laird, that the Bill be 
referred to the Standing Senate Committee on Bank- 
ing, Trade and Commerce. 


The question being put on the motion, it was— 


Resolved in the affirmative.” 


Robert Fortier, 
Clerk of the Senate. 
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Minutes of Proceedings 


Wednesday, May 19, 1971. 
(28) 
Pursuant to notice the Standing Senate Committee on 


Banking, Trade and Commerce proceeded at 11:30 a.m. to 
further consider the following Bill: 


Bill S-9 An Act to amend the Copyright Act”. 


Present: The Honourable Senators Hayden (Chairman), 
Blois, Burchill, Carter, Connolly (Ottawa West), Cook, 
Croll, Desruisseaux, Flynn, Grosart, Haig, Isnor, Lang, 
Martin, Molson, Welch and White—(17). 


Present, but not of the committee: The Honourable 
Senators Casgrain, Inman and Urquhart—(3). 


In attendance: E. Russell Hopkins, Law Clerk and Par- 
liamentary Counsel and Pierre Godbout, Assistant Law 
Clerk, Parliamentary Counsel and Director of Com- 
mittees. 


WITNESSES: 


Department of Consumer and 
Corporate Affairs: 


The Honourable Ron Basford, 
Minister. 
Baton Broadcasting Limited: 


Mr. E. A. Goodman, Q.C., 
Director; 


Mr. L. M. Nichols, Vice-President, 
Finance and Administration. 


At 12:40 p.m. the Committee adjourned to the call of 
the Chairman. 


ATTEST: 


Frank A. Jackson, 
Clerk of the Committee. 
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Ottawa, Wednesday, May 19, 1971 


The Standing Senate Committee on Banking, Trade 
and Commerce, to which was referred Bill S-9, to amend 
the Copyright Act, met this day at 11.30 a.m. to give 
further consideration to the bill. 


Senator Salter A. Hayden (Chairman) in the Chair. 


The Chairman: Honourable senators, we shall now pro- 
ceed to Bill S-9, and this morning we intend to hear from 
Baton Broadcasting Limited. Mr. E. A. Goodman, Q.C., a 
director of that company, is appearing as spokesman. 
With him is Mr. L. M. Nichols, Vice-President, Finance 
and Administration. 


The Honourable Ron Basford, Minister of Consumer 
and Corporate Affairs: Mr. Chairman, before I leave may 
I deal with something in connection with Bill S-9? 


The Chairman: Yes, although we are reserving a spe- 
cial date for hearing you on this bill. 


Hon. Mr. Basford: I should like to read this letter into 
the record. I think it bears materially on what the wit- 
nesses appearing before the committee will say. It is 
addressed to you, Mr. Chairman, and bears today’s date. 
It is signed by myself. 


The Chairman: Does this concern the award by the 
Copyright Appeal Board, or the tariffs for which the SRL 
applied? 


Hon. Mr. Basford: This is the award of the Copyright 
Appeal Board. The letter reads as follows: 


I have just received from the Copyright Appeal 
Board its report concerning the tariffs requested by 
Sound Recording Licences (SRL) Limited for the 
performance of its records. In accordance with the 
Copyright Act I am having the tariffs, as determined 
by the Copyright Appeal Board, published in the 
Canada Gazette as early as is practicable. 


In the meantime, since Bill S-9 is before you, I 
thought I should provide you immediately with the 
following summary of the tariffs the Copyright 
Appeal Board has awarded to Sound Recording 
Licences (SRL) Limited: 


(a) All subject to the tariffs pay only a nominal fee 
of $1.00 for the public performance of sound 
recordings from January 1, 1971 to June 30 next; 


(b) Television stations pay only a nominal fee of 
$1.00 for 1971; 


(c) Radio stations have been cut from a requested 
tariff of 2.6 per cent of gross revenue to 0.15 per 
cent of gross revenue, and this is applicable only 
to stations whose gross revenue is more than $100,- 
000. (In effect this means that the radio stations 
will pay approximately $90,000 in 1971 instead of 
the $3,000,000 or more which would have been 
received if SRL’s claim to 2.6 per cent of gross 
revenue had been approved for the entire year.); 

(dq) CBC will pay only $15,000 for the next six 

months rather than the SRL request which would 

have amounted to almost $900,000 for the entire 
year; 

(e) Theatres using recordings will only be required 

to pay a nominal tariff of $1.00 for 1971. 

In order to ensure that all parties interested in Bill 
S-9 have this information, I would have no objection 
if you wished to make this letter part of the record 
of the Committee’s proceedings. 


The Chairman: Thank you. Would you proceed, Mr. 
Goodman? 


Mr. E. A. Goodman, Q.C., Director, Baton Broadcasting 
Limited: Mr. Chairman, honourable senators, as the 
Chairman has informed you, I counsel for Baton Broad- 
casting Limited. That company operates station CFTO, 
which is a television station in Toronto. It also operates 
in partnership with the CBC a television station in Wind- 
sor, and, as well, it operates a radio station in Windsor. 

I understand that you have already received a lengthy 
brief from the Canadian Association of Broadcasters. It is 
not my intention to repeat that, thereby making this a 
rather tedious exercise. I would only like to deal very 
briefly with one or two aspects of the problem. 

I was counsel for the same interests at the hearing of 
the Copyright Appeal Board. As such, I was present for 
almost four weeks at that hearing. While I am pleased to 
hear of the considerable changes that have been made on 
the application of SRL, I think there is still a principle 
involved which should be dealt with, and is being dealt 
with, in the bill. Of course, I am here supporting the bill. 

I would respectfully point out to honourable senators 
that what starts out in Year One as a very low award, in 
the period of 10 or 15 years manages to grow consider- 
ably. What may be now one-fiftieth of what they asked 
for can reach the original figure very quickly. 


Senator Cook: That applies to all taxes. 
Mr. Goodman: That is right, it does. 
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The Chairman: Mr. Goodman, one of the submissions 
you make concerning the amount of money involved is 
contained in your item No. 2, where you say that more 
than $17 million is paid annually in respect of these 
records to foreign parent companies. Has that figure 
changed at all? 


Mr. Goodman: No. I was going to explain that figure, 
Mr. Chairman. That is the figure that is paid at the 
present time. The evidence adduced established certain 
facts. First of all, it established the fact that the only 
shareholders in SRL are the major record distributors in 
the country, all of whom are wholly-owned subsidiaries 
of foreign companies. There are no Canadian shareholders 
in SRL at all. I might point out that Exhibit 3 of that 
hearing sets forth just who are the shareholders of SRL. 

The situation is that during the course of evidence by 
leading officers of the various manufacturing corporations 
or distributing corporations, they said that there was a 
royalty of approximately 60 cents per record paid to the 
parent companies. Bear in mind that evidence also 
adduced showed that between 85 and 90 per cent—a 
minimum of 85 per cent—of the records sold in Canada 
are ones which are originally produced in other jurisdic- 
tions. Of course, the record industry is international in 
character and a great majority of records come from 
abroad—primarily from the United States, but also from 
England and Germany and, to some extent, from France. 

The evidence disclosed that 90 per cent of the 11-inch 
records sold in Canada bear a royalty of 60 cents per 
record, which goes to the parent company that has li- 
censed the Canadian subsidiary. 

Exhibit 114 of that hearing consisted of some DBS 
figures for the number of records that that covers. Those 
figures show approximately 23,700,000, plus another 700,- 
000 of monaural, for a total of 24,400,000 11-inch records. 
In respect of those, there was a royalty of 60 cents per 
record paid to the foreign parent. In addition to that, a 
larger royalty was paid on cartridges, of which there 
were 3,600,000 sold. So that means that there was a total, 
roughly, of 28 million records and cartridges on which a 
60-cent royalty was sent abroad. That means that there 
was $16,800,000 on those alone. 

In addition to that there was the total of over 15 
million 7-inch discs, the 45 rpm’s, on which a royalty of 
between 15 and 20 per cent was paid, which is another $3 
million. So the evidence adduced by the record manufac- 
turers themselves disclosed that there was in the neigh- 
bourhood of $19 million of royalties being paid that went 
abroad. 


Senator Flynn: That royalty is part of the price paid 
by anybody who buys a record. 


Mr. Goodman: Right. 


Senator Connolly (Ottawa Wesi): That is just on the 
sale of the record. 


Mr. Goodman: On the sale of the record alone, yes. 


Senator Connolly (Ottawa West): Performance is not 
involved; it is just the sale. 


Mr. Goodman: Up to now there have been no perform- 
ing rights paid at all. 

All I am saying is that there is an outflow entirely 
apart from the profits that are made in Canada, which 
are much less than the outflow. Quite apart from the 
profits there is this outflow of between 85 and 90 per cent 
of $19 million which goes out of the country to the 
foreign parents. 


The Chairman: I take it you urge that as a reason for 
supporting this bill. At least, Mr. Goodman, you say that 
CAB—and you joined in their brief, as I understand you 
to say—urged very strongly that the bill should be sup- 
ported in order to keep money from going out. 


Mr. Goodman: That is right. 


The Chairman: But it would not keep this $19 million 
from going out. 


Mr. Goodman: No, not at all. I just wanted to get the 
facts straight, and then I will present my argument on 
those facts. 


Senator Connolly (Ottawa West): There is a property 
right that these record manufacturers have. You do not 
dispute that? 


Mr. Goodman: Not at all. 


Senator Connolly (Ottawa West): The question might 
arise whether or not that royalty is too high. You have 
not said anything about that. 


Mr. Goodman: I am not arguing about the royalty at 
all. 


Senator Connolly (Ottawa West): You were just stating 
the facts. Is this royalty in fact on the sale of the records 
at the level that prevails in the trade generally in the 
world? 


Mr. Goodman: There was no evidence on that. I would 
have to presume that is the case. I am in no position to 
say that it is not the case, and I would not ask, therefore, 
that anybody infer otherwise. 


Senator Cook: They are getting jolly well paid now. 


Mr. Goodman: I am coming to the relationship of that 
$19 million when I show you what the result of imposing 
a performing right fee on them will be. 

What I have said was just the first step that I was 
making before coming to the second fact that I want to 
put before you. The second fact established by the evi- 
dence was that they put in the contracts after some 
discussion under which the SRL shareholders got their 
rights. Those contracts provided that 50 per cent—I say 
“those contracts,” but there are one or two that did not 
so provide, but the great majority provided that 50 per 
cent of any performing rights these companies received 
was to be paid to the parent company either in the 
United States, in Germany or in England. 

The reason I brought my first figure out was to show 
you that by imposing any further performing fee or by 
allowing any other performing fee you are only going to 
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be feeding the company, the foreign company, which 
already, I think, is receiving a very considerable amount 
of money .It is not my business or the business of any- 
body else at this stage to interfere in a free-trade 
arrangement made between the foreign parent and the 
Canadian subsidiary. That is something for Mr. Gray to 
decide at some subsequent time—or the Committee for 
an Independent Canada, and I am not here for the Com- 
mittee for an Independent Canada—and I say that seri- 
ously. Under the present laws that is a perfectly proper 
business transaction. But I say it would be ridiculous for 
us to feed that perfectly proper business transaction with 
any more money and, right off the bat, 50 per cent of 
that performing fee that they would get from broadcast- 
ing, theatres or anybody else would have to be paid 
under their existing contracts to their parent companies. 
The reason I brought the large sum out in the first place 
is to show that it is not necessary for them to be treated 
in that manner. My submission is that to take money 
from the broadcasting industry to give it to the recording 
industry, 50 per cent of which would go abroad, in my 
respectful submission is not in the best interests of the 
people of Canada. 

The second submission I would like to make is that 
there was the evidence, which was absolutely clear, that 
there does not exist any arrangement between the record 
manufacturer and the performers to pay to the perform- 
ers any money whatsoever. Some hopes were expressed. 
Mr. Wood appeared for the musicians and he expressed 
the hope that he would eventually manage to get his 
hands on some of this money, but he frankly admitted 
that he had no arrangements, no contracts and at the 
present time there exists no obligation whatsoever on 
behalf of SRL to use any of these moneys to assist any 
Canadian performers. Not only that, but, first of all, they 
lose half the money, and, secondly, the money is in 
respect of records which are not made by Canadian 
performers because the evidence was that there were 
very few records manufactured in Canada, and most of 
those records are made by independent producers. In 
Quebec there are a few independent record producers 
making Canadian records, but other than that most of 
them are done by independent producers who will then 
sell their rights to the larger companies for distribution 
purposes. Therefore, I say that if we are to allow any 
performing rights in records, it is going to be of little 
significant benefit, if of any benefit, to Canadian per- 
formers. 

Up until now Canada has not been a signatory to, nor 
has it ratified, the 1961 Rome Treaty in regard to copy- 
right matters which allows or provides for this type of 
copyright. But even in the Rome Treaty they linked the 
record player’s rights with those of the performers and 
we have seen absolutely no plan for that in Canada. So 
Canada has not subscribed to this theory and the present 
situation in Canada is such that there is no benefit to 
Canadians. 


The Chairman: Where would you expect to find any 
such provisions, by contracts or by statute? 


Mr. Goodman: By contract, at least. 


The Chairman: I would like a better answer. Certainly 
if there were contracts, it would be good, but it would be 
more certain if it were by statute. 


Mr. Goodman: May I make a pont on that? 
The Chairman: In England it is by statute. 


Mr. Goodman: In most countries it is by statute. My 
understanding is that in some countries the Performing 
Rights Society is a combination of performers and record 
players. In Canada it does not even include the Canadi- 
an-based record manufacturers; it only includes the 
record manufacturers who are subsidiaries of foreign 
parents and my submission therefore is that this does not 
achieve what is the real principle of copyright. Copyright 
is to protect or to help the creative aspect of man. 
Stamping some records is not a creative aspect of man. 
The argument can be made that when you put the micro- 
phone a little closer and you get a certain type of per- 
former and a certain type of arrangement, there is some- 
thing creative about that, but my submission is that the 
real creativity is in the person who wrote the music or 
the song in the first place, and we have to get a licence 
from CAPAC or BMI to perform that work. A great 
majority of countries in the world today do not recognize 
copyright of this mechanical type. The evidence is that 
while some countries such as England and France, are 
included here—I think there are about eight out of all 
the countries in the world—the fact remains that to a 
large extent our industry is geared to the United States, 
and there is no copyright in record producing in the 
United States. Furthermore, our submission as broadcast- 
ers is that when Canadian broadcasters are in competi- 
tion with American broadcasters and American program- 
mers and they have obligations for Canadian content that 
do not exist in the United States, to impose this obliga- 
tion upon Canadian broadcasters would not be in the best 
interests of the broadcasters or of the performers who are 
doing much better out of broadcasting then anywhere 
else. 

My further submission to this committee is that no 
matter how low they Keep it, it still does exist as a drain, 
it is a drain that can continue, and it is in the best 
interests of Canada to protect the broadcasting industry, 
which is a native industry under native control, rather 
than to weaken it at the expense of a foreign-controlled 
industry such as the record manufacturing industry. 


Senator Cook: When you speak of a mechanical repro- 
duction, are you saying that you can have a good 
mechanical reproduction or a bad one, but it is not 
creative? 


Mr. Goodman: Yes, that is right. I say that there is no 
doubt that what is protected under section 4(3) is the 
actual physical reproduction from the plates, the making 
of the record from the original tape, master tape or 
master disc. I say that is a mechanical act. 


Senator Connolly: And it is a skill rather than being 
creative. 


Mr. Goodman: That is right. As a matter of fact, 
nowadays it is a pretty commonplace skill at that. The 
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evidence was that there is no differentiation, for exam- 
ple, between the way they make them. The evidence was 
that they can make records sometimes from just an 
ordinary record, and there is no distinction between the 
benefits that are derived from the type of record that is 
made. 


Senator Connolly: Did you read the evidence of Mr. 
William Dodge of the CLC, who was here last week? 


Mr. Goodman: No, I did not. 


Senator Flynn: He was saying that the production of 
the record—and not just the stamping of the record— 
sometimes requires some creativity. 


The Chairman: Do you know of companies like Phono- 
disc, Ahed, Quality Records, and Nimbus Productions 
Limited? 


Mr. Goodman: Yes. 


The Chairman: They have all made submissions to us 
and I shall have their statements Xeroxed and 
distributed. 


Senator Croll: We have those already. I think you had 
better put them on record. 


The Chairman: They say: 


The performing rights now recognized by Canadi- 
an Copyright law provide a primary incentive, for 
this or any other company, to finance on a highly 
speculative basis the creative endeavours of those 
engaged in the performing arts. 


They continue: 


Without this right to control public performance 
and at least the opportunity to seek legal payment 
from those who wish to use our product for profit for 
public performance, the speculative nature of our 
enterprise would become financially unbearable. 


Do you agree with their representation? 
Mr. Goodman: I certainly do not agree. 
The Chairman: They are opposed to this bill, I take it? 


Mr. Goodman: Do not misunderstand me. I would say 
that those people manufacturing slightly over 90 per cent 
of the records are in favour of the bill. I am not suggest- 
ing for a moment that those independents are not in 
favour of the bill. 


The Chairman: Do you say manufacturers of the 
records are in favour of the bill? 


Mr. Goodman: I am sorry, are in favour of the right of 
having performing rights. I am not suggesting for a 
moment, when I say that SRL happens to have eight 
shareholders, that the small group of struggling Canadi- 
ans do not support their position as well. What I am 
saying is that the evidence is clear that the performing 
society that would be getting these monies does not 
include any of these people. All they have is a pious hope 
that somehow or other in the future some of it might rub 
off on them. That is all they have. 


My submission is that the evidence is clear that it is 
only a pious hope and that from the very contractual 
obligations of those persons who make the records they 
are obligated to send 50 per cent of this money out of the 
country, to begin with, and that they made their applica- 
tion for a tariff without making provision for any of the 
people—and representatives of those people appeared in 
front of the Copyright Appeal Board and admitted that 
there was no arrangement whatsoever to assist them and 
that there was no way they would necessarily get any 
money at all. 

Furthermore, I say that those are only manufacturers. 
They are not helping the performers at all. Once again 
the performers feel, ‘Well, let us get some money out of 
the broadcasters. Maybe some of it will rub off on us,” 
but my submission is that they also admitted there was 
no evidence at all that a single, solitary nickel would 
necessarily come to their aid or benefit. 


Senator Carter: I was going to follow on from Senator 
Flynn. We have the same question. Our problem, I think, 
is to find a principle. You mention the iniquitous princi- 
ple. In searching for a principle, would you draw a 
distinction between the creation or the manufacture of 
the master tape and the use of that tape after it has been 
made to manufacture records? Are these two distinct 
operations? 


Mr. Goodman: Yes, certainly they are. 


The Chairman: They are separate operations, but you 
want to take that question further, do you not? 


Senator Carter: Yes. What is the essential difference 
between them? Is there any creative ability in the 
former? Is one creative and the other purely mechanical? 


Mr. Goodman: The argument is made that there is 
some creativity in producing the original master tape. 
The argument is made that you have to know how to 
handle the sound equipment. The argument is made that 
you have to make certain types of arrangement for the 
usage. 


Senator Flynn: Choose the artists or musicians? 
Mr. Goodman: Yes. 


The Chairman: And the set-up in which they perform, 
there may be something creative in that—they would 
have a director; there would be a layout. 


Mr. Goodman: It is sound; there is certainly no visual 
layout. I said the relationship to the microphone and 
their relationship to their position, I concede that. 


The Chairman: And there is creative ability in the 
development of the proper reproduction of sound. 


Senator Connolly (Ottawa West): You have a producer, 
a director, an executive director, a sound man, a tape 
man,a light man. 


Mr. Goodman: No light man, because there is no 
visual. I conceded at the outset this argument had been 
made, and I do not want to mislead the honourable 
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senators, but my position is that that type of creativity is 
of minimal benefit and is minimal creativity. It is a 
matter of choosing the artist. Of course, there is some 
creativity in all of that, but it is not really the type of 
creativity one connects with copyright. You think of 
people who write music and dramatic and literary works. 
Those, of course, are all protected, and broadcasters do 
pay to that type of person, through CAPAC or BMI. 
There is no doubt that the ability to sing is a creative, 
artistic capacity, and the artist himself has creativity. 


My submission to you is, however, that the performing 
of a song which has been written by someone else does 
not come within the concept of copyright. You are paid 
for that particular performance on that occasion, and the 
whole industrial system that SRL is asking to have 
accepted is a system whereby the person who makes and 
manufactures the record gets the benefits of everyone 
else’s creativity. 


That is my position, that this type of legislation has 
only been accepted in very few countries in the world, 
and in Canada, from her whole position of entertain- 
ment—if one wants to look at entertainment as one 
industry—it would be a great mistake to take money 
from broadcasting and put it into the record manufactur- 
ers’ pockets so that the record manufacturers of the 
United States and England could be reimbursed in this 
way. As a matter of public policy, I advance it to you. 


Senator Flynn: This bill does not go far enough then, 
because up to now it will keep in Canada only a minimal 
amount. If you consider all the performing rights that 
you are already paying and that are already going out- 
side Canada, the real problem is not in the record manu- 
facturers’ performing right, but it is in the performing 
rights you are paying to CAPAC and BMI. That is where 
the big problem is today. 


Mr. Goodman: My clients pay in excess of a quarter of 
a million dollars in performing rights to other bodies. 
That is my client alone. You accept a system that has 
already grown up, but you fight ones that appear to be 
coming over the horizon, especially where in one case it 
is part of the real basic concept of copyright whereas, in 
our submission, this one is at the best on the outer 
fringes of copyright. 

I have one last point to make, gentlemen, and that is 
all. In so far as the mutual benefits are concerned, my 
client, of course, is primarily in television.The minister 
did not read what they did on television, so I do not 
know. They only asked for a tariff for television of 
one-fifth of the radio tariff. The evidence was—and this 
is why we get such injustices—that when they monitored 
the use of records on television there was nothing except 
on a test pattern. So they did not need to produce any 
evidence of usage except of a test pattern and occasional- 
ly for lip singing. That is when somebody plays a record 
while somebody else pretends that he is singing. They 
could not produce any evidence that we play some 
records in the morning when they have their test pattern 
on before the programming starts. Their own evidence 
was that on that basis there would be less than an hour a 
week of record playing. So far as television was con- 


Banking, Trade and Commerce 25749 


cerned their tariff was outrageous. Furthermore, they 
admitted that broadcasting helps them by giving their 
artists an opportunity to appear. My submission is that 
broadcasting does a lot more for record manufacturers 
than record manufacturers do for broadcasting. 

That is open to argument in so far as radio is con- 
cerned. They argue back and forth about this on radio. 
But so far as television is concerned there cannot be any 
argument, and they did not even try to argue television. 
For them to be able to take money out of television, 
which assists them far more than they assist television, 
would be iniquitous. There is none of this whatsoever in 
the United States. 


Senator Flynn: When a TV station produces a program, 
nobody is allowed to copy that record and give public 
repetition of such a program. Is it in the Copyright Act 
that you are protected? 


Mr. Goodman: Yes, I would think so. This act does not 
take that protection away from records either. 


Senator Flynn: I know it does not. You sometimes sell 
a program that you have produced, do you not? 


Mr. Goodman: Right. 


Senator Flynn: Even if we pass this bill, do you think 
a record manufacturer could have stated on the record 
that it must not be performed in public? I recognize that 
there would be a problem of enforcement. Contractually 
could this situation continue despite the passage of this 
bill? 


Mr. Goodman: Even though they have no performing 
rights, could they sell to you under a condition that you 
could not perform? 


Senator Flynn: Unless you pay them a royalty of some 
kind. 


The Chairman: It would be a matter of contract. 


Mr. Goodman: I am inclined to believe that you could 
probably sell a record under any lawful condition you 
wanted to sell it, unless it could be held that the condi- 
tion was against public policy. You could impose any 
condition you wished. You would have to hold that the 
condition was against public policy in order to hold that 
it was improper. 


Senator Flynn: In some instances there is an indication 
that there must be no reproduction without permission. 
There is nothing creative in connection with the TV 
station. 


Mr. Goodman: There is creativity in making a record 
and there is some creativity in making a television pro- 
gram plus sight. 


Senator Flynn: I am pursuing the argument of a con- 
tractual right to exact payment for the public perform- 
ance of a record or film. 


Mr. Goodman: In fairness to the record players, unless 
they have performing rights they would never be able to 
achieve that. 
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Senator Flynn: Enforcement would be difficult. 


Mr. Goodman: Not so much enforcement. They need 
radio stations to air their records. If this bill is passed, 
much as I would like to say they can do it that way, as a 
matter of practical fact they would find it impossible to 
achieve that type of sale. In fact, they give their records 
away to the stations now. The evidence was that they 
pleaded with the stations to play their records. 


Senator Connolly (Ottawa West): Some people who 
were before the committee last week said they even paid 
stations on occasion to use records. 


Mr. Goodman: I do not think the record manufacturer 
would be able to make it stick, because one or a couple 
would break the line and they would never be able to do 
it by contract. 


Senator Cook: Supposing I bought a record and passed 
it on to you, there is no contract between the broadcast- 
ing station and the manufacturer. 


The Chairman: The suggestion was that when records 
are sold there should be a condition of sale, ‘For private 
use only,” or, “for public performance.” If you buy it on 
that basis and you violate... 


Senator Cook: I would be the one violating it. 


The Chairman: It has been sold to you on the basis 
that it is for private use only. 


Senator Connolly (Ottawa West): There would be a 
claim on the part of the manufacturer against the radio 
station in performing it without paying a fee. 


Mr, Goodman: There is no fee. It would have to be a 
contractual arrangement. 


Senator Connolly (Ottawa West): It is a violation of the 
Copyright Act. 


Mr. Goodman: Yes, at the present time, but not if this 
new section is put in. 


The Chairman: Let us assume that somebody got into a 
record place and stole some records which contained 
these labels and conditions, one “For private use” and 
the other “For public performance,” and they bootlegged 
them to stations. Do you suggest that in those circum- 
stances there would not be some enforceable right by the 
owner of the records? 


Mr. Goodman: If this act is passed? 
The Chairman: Yes. 


Mr. Goodman; Yes, because there would be no such 
thing as performing rights. Everything would have to 
arise as a result of a contract. The original question, as I 
understood it, was that they could do this by means of a 
contract, and I said “Fine.” I agree that if it is not against 
public policy they could do it by contract, but if there is 
no contract—it is not like a privity of the state in regard 
to land—all you would be doing is buying a chattel from 
a third party. Whatever was stamped on it it would only 


be a stamp indicating the original contract between the 
manufacturer and the person you were buying it from. 
While he may be in breach of contract to the person he 
bought it from, nevertheless I do not think that would 
impose any liability on the person that is purchasing. In a 
purchase of chattels I do not know of any theory of law 
that would entitle the first vendor to impose a condition 
upon a subseguent purchaser down the line. I do not 
know of any theory at all. 


Senator Connolly: As I read subsection 3, there is 
copyright in the record. If that record is performed with- 
out authority by the purchaser of the record in public, by 
a radio station, it seems to me, according to subsection 3, 
that if the radio station has not paid for the right, it is 
infringing that right. 


Mr. Goodman: Subsection 4 limits the copyright. It 
says: 

Notwithstanding subsection (1) of section 3, for the 
purposes of this Act “copyright” means, in respect of 
any record, perforated roll or other contrivance by 
means of which sounds may be mechanically repro- 
duced, the sole right to reproduce any such contriv- 
ance or any substantial part thereof in any material 
form. 


Senator Connolly (Ottawa West): If I read that correct- 
ly, it means that the owner of a radio station cannot take 
one of these records and make another record of it, or a 
perforated roll, or any one of these other contrivances. 
Moreover, if the radio station operator plays the record 
he is infringing a copyright because of subsection 3. 


Mr. Goodman: No, that is not correct, with respect, 
senator. That is what the whole argument is about. If this 
act is passed, the only right the record manufacturers 
will have will be to prevent anybody else from making 
the same record. But once they sell their record to any- 
body else they have no further rights whatsoever with 
regard to what happens to that record, provided it is not 
reproduced. That is the clear meaning of the act. 


The Chairman: It depends on what the word “re- 
produce” means. It says that you cannot reproduce any 
such contrivance or any substantial part thereof in any 
material form. 


Mr. Goodman: The important words are “in any 
material form’. That means that you cannot make anoth- 
er record or tape or anything of that nature. It is not 
meant to give them any performing rights, however. 


The Chairman: From the practical point of view, could 
I just take a record and put it on the turntable for radio 
broadcasting purposes and play it without having to 
make some adjustment or other? 


Mr. Goodman: Yes. Radio stations just take the record 
and play it. 


Senator Connolly (Ottawa West): In reading the 
explanatory note, I see that I was wrong, Mr. Chairman, 
because it bears out what Mr. Goodman has just said. 
The purpose of the amendment is to confine copyright to 
the reproduction of such contrivances. 
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Mr. Goodman: Senator, I am absolutely certain that 
what the department means is to limit the rights of the 
‘record manufacturers to that one thing. The reason we 
are supporting the measure is that it takes away any 
performing rights in records in the manufacturer. 


Senator Connoliy (Ottawa West): Under the present 
law the manufacturers have a performing right? 


Mr. Goodman: That is right. Well, it is being debated. 


Senator Connolly (Ottawa West): In fact, you say they 
do not exercise the right. 


Mr. Goodman: They are trying to do so now. There are 
those who argue that they do not have a performing 
right, and that argument was made by counsel. I do not 
want to confuse this issue, but there are a series of cases 
and there are two groups of thought as to whether they 
do or do not have a performing right. I am not prepared 
to give an opinion on this, but the record manufacturers 
say they have a performing right, whereas certain broad- 
casters say they do not. This act says that if they did 
have a performing right they no longer have one. 


The Chairman: Your opinion on the question is not 
strong enough that you would suggest that the bill be 
withdrawn and you stand on your legal rights? 


Mr. Goodman: I did not argue that at the hearing, Mr. 
Chairman. I did not take that position at the hearing. 


Senator Connolly (Ottawa West): Mr. Goodman, you 
say that the argument is made by the record manufactur- 
ers that they have a performing right and can assess a 
tariff. You further say that this bill takes away that 
right. 


Mr. Goodman: Yes, sir. 
Senator Connolly (Ottawa West): Where? 


Mr. Goodman: In subsection 4. The definition of “‘copy- 
right” in section 3 of the Copyright Act gives all of the 
rights that flow with copyright. It is a very long section. 
The existing subsection 3 of section 4 then says that 
“copyright shall subsist for the term hereinafter men- 
tioned in records, perforated rolls, and other contrivances 
by means of which sound may be mechanically prepro- 
duced, in like manner as if such contrivances were musi- 
cal, literary or dramatic works.” What the new act does 
in subsection 4 is to change slightly the wording of 
subsection 3 of section 4, and it adds the new section 
which gives the nature of copyright in records and takes 
the rights of records out of the existing section 3 of the 
Copyright Act. Do I make myself clear? 


Senator Connolly (Ottawa West): You do not to me. I 
may be thick-headed this morning. 


Mr. Goodman: At the present time, senator, the section 
says that records have copyright as if they were musical 
works or literary works. Then, in order to find what 
right books or musical works have, you turn to section 
3—not subsection 3 but section 3 of the act which defines 
“copyright”. It goes on for over a page telling all the 


rights that go to copyright, and one of them is the right 
to control performances. 


Senator Connolly (Ottawa West): Yes. 


Mr. Goodman: Now Bill S-9, by virtue of section 4, 
which has a black mark on the line here of section 3, 
says that the sole right of copyright in records is not to 
allow anybody else to reproduce them, to make the same 
records. That is the only copyright that will flow from 
records if this act is passed. Therefore, all the other 
benefits of copyright which the record manufacturers 
allege they have, as outlined in section 3, will be taken 
away from them, other than for the rights in section 4. 


Senator Connolly (Ottawa Wesi): In other words, there 
is a restrictive definition for the word “copyright” given 
by subsection 4. 


Mr. Goodman: That is right. 


Senator Connolly (Ottawa West): Let me take an 
example. If I am writing a book that is to be published 
and I decide to cite something from another published 
work—say, an opinion of an historian or philosopher or 
scientist—I must get the permission of the copyright 
owner before I can use that extract. In other words, he 
has a subsisting right in his artistic production and he 
has a copyright in it. Do you say that this amendment is 
taking that right away from him? 


Mr. Goodman: No. This amendment only takes rights 
away from record manufacturers. It takes rights away 
from nobody but record manufacturers. 


Senator Connolly (Ottawa West): So you are excluding 
the literary production, the scientific production and the 
dramatic production. 


Mr. Goodman: I am not a legislative counsel, so I 
cannot really say why they have done what they have 
done, but in the past they said that records had copyright 
and they were musical productions, but this time what 
they have done is to say that again, but they have said, 
however, that the only copyright is the right to prevent 
reproduction. I might have done it differently. I would 
have said that the copyright shall exist in records so that 
they shall not be reproduced. Period! I do not know why 
they go back and use the words again, but that is a mat- 
ter of draftsmanship. 


It is abundantly clear that this act provides what I 
believe is the proper situation, namely, that you cannot 
copy anybody else’s record. You can play it when you 
buy it, and that is what it was made for, but you cannot 
copy it. You may think it is a record and music you like, 
but you cannot go ahead and put it on a tape and use it. 

I may point out that the record manufacturers have 
been given considerable privileges themselves in so far as 
making records is concerned. Normally, you cannot play 
any particular music or song without getting a licence 
from the owner of the copyright. If I write a song and 
some record manufacturer wants to use it, then under the 
normal law of copyright he would not be able to use it 
without my consent, that is, the consent of the owner of 
the copyright in the song. 
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Now, what has happened in Canada—and the situation 
in most other countries is similar—is that the record 
manufacturer, by virtue of section 19 of the Copyright 
Act, has been given a special statutory copyright to use 
any particular new piece of music by paying a royalty of 
two cents per side for any piece of music, for each 
record, that is used. 


Senator Connolly (Ottawa Wesi): In that case you, as 
the composer of the song, would get two cents per side 
every time it is produced? 


Mr. Goodman: That is right. Every time they stamp if 
off, I get two cents. But what usually happens is that 
most composers assign their rights to a publisher and 
they keep track of how many records they make. If they 
make 10,000 records, they whip off to the owner of that 
copyright, who is the publisher, 10,000 times two cents. 


Senator Connolly (Ottawa Wesi): Four cents. 


Mr. Goodman: No, because it would only be one piece 
if they have it on two sides. 


Senator Connolly (Ottawa West): But you are a prolific 
fellow and you would have both sides. 


Mr. Goodman: Not being as prolific as you are, senator, 
I only wrote one side. 


The Chairman: We are getting mixed up with undue 
proliferation. 


Mr. Goodman: I point that out because the record 
manufacturer has been given privileges which allow him 
to use these records for a minimum payment. It is not as 
though he was paying a common tariff or anything of 
that nature. 


Senator Connolly (Ottawa West): He gets his copyright 
there. 


Mr. Goodman: That is right, and he gets not the copy- 
right, but the right to use it, and he takes that right 
which is given to him by the statute and gets a particular 
performer to perform the music or a particular orchestra 
to play it. 


Senator Connolly (Ottawa West): He has the copyright 
in that contrivance. 


Mr. Goodman: That is right. 


The Chairman: What is it I get from the writer of a 
musical work, or whatever it is that I want to put on a 
record? What is it that I get that I can compulsorily 
satisfy any royalty obligation I owe for a copyright in 
that by paying this two cents for each side? Now as the 
record manufacturer, what do I get? Certainly, the com- 
poser cannot come at me for anything more than two 
cents for each side, no matter how many times that 
record may be used. 


Mr. Goodman: That is right. 


The Chairman: But is there something inherent in the 
record maker by virtue of the enjoyment of the right to 
use that composer’s work that he passes on when he 
passes on the record? 


Mr. Goodman: This is the interesting part, senator. For 
example, if I play the record of a composer’s work which 
you have used, you cannot pass on to me the right to 
play or to perform that record. I still have to pay the 
composer. If you did a record of Abie’s Irish Rose, and I 
wanted to play that record, I would still have to get a 
licence from the composer of Abie’s Irish Rose before I 
could play your record. That is in public performance. Of 
course, this is the basis of the case I made to the Copy- 
right Appeal Board, that they could not give me a clear 
licence. They cannot give the broadcaster a clear licence 
to play that record; he still has to be licensed by the 
composer of the song or the musical piece. When he gets 
that licence, he can play the record, and my submission 
was that—and this was before the Copyright Appeal 
Board—the act was not intended to give anybody any 
rights under section 48 that is outside the scope of this 
discussion. 


Senator Connolly (Ottawa West): Then, going back to 
the composer, in the case that he has composed Abie’s 
Irish Rose and has sold it to the record manufacturer for 
two cents a side, all the record manufacturer gets is the 
right to make records and sell them for private consump- 
tion. You are telling us now that if you as a radio station 
operator wanted to perform that record, you would have 
to go back to the owner of the copyright, in this case the 
composer of Ahie’s Irish Rose, and get from him a per- 
forming right and pay him. 


Mr. Goodman: That is right, and that is what we do 
through BMI and CAPAC. You see, any record manufac- 
turer can use Abie’s Irish Rose—and usually there are 
seven or eight manufacturers who will make their par- 
ticular record of a popular song that is written—and pay 
their two cents to the owner of the copyright in that 
particular popular song. 


The Chairman: But, Mr. Goodman, if you took eight or 
nine records of Abie’s Irish Rose manufactured by eight 
or nine different recording companies, would there be 
differences, creative differences in the production? 


Mr. Goodman: The answer is, ‘‘Yes.”’ 
The Chairman: And who has put that in? 


Senator Cook: I suppose if you have Abie’s Irish Rose 
sung by Caruso, you will sell quite a number of records, 
but if you have it sung by Eric Cook, you will sell few. 


Mr. Goodman: Ninety per cent of that creative input 
happens to be the capacity of the person that is singing it. 
If there is any creative aspect, senator, almost all of it, 
but not all of it, because there is certainly something to 
the way you get your sound out... 


senator Connolly (Ottawa West): But those are techni- 
cal skills. 


Mr. Goodman: The great creative output has to come 
from the performer, because you are using the New York 
Symphony or something of that nature, and our submis- 
sion is that under the legislation as it exists at the 
present time there is no protection for those, nor does the 
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SRL propose any protection to the Copyright Appeal 
Board. 


The Chairman: There is no creation and there is no art 
in the selection of the components that are put into the 
production of a record. 


Mr. Goodman: I would not go that far. I have been 
cross-examined before, and I would not go that far. My 
submission is that there is some but it is not a major 
aspect and it is not a large factor in it. That is all I am 
saying. I certainly do think that arrangements mean 
something. 


The Chairman: But if there is some creative aspect, 
this bill would take it away. 


Mr. Goodman: No, not at all. What this bill does is 
take away the right to get performing rights, the creative 
thing and the benefits you get from that creative aspect 
from selling your records. That is where you get the 
benefit. I say that record manufacturers are very well 
recompensed by the benefits of selling their records, and 
that they are helped considerably by broadcasters to sell 
their records, and to give them additional money from 
the broadcasters would be a mistake. I do not have to say 
that there is no creativity, and I refuse to be put in that 
position. 


The Chairman: England, of course, is a great example 
of where they maintain this performing right. We were 
given some information the other day, which I have 
checked, and I do not think the statement that was made 
was a correct one—that is, that while there had been a 
performing right in records, that had been changed by 
subsequent changes in the law. 

TI have before me the original state of the law in 1911 
and the changes that were made in 1956, and certainly 
even today that performing right, subject to certain re- 
strictions or limitations, still exists in England. 


Mr. Goodman: That is right, Mr. Chairman, but it is 
also tied to the performer. 


The Chairman: Yes, but it is a performing right in the 
record which the record maker enjoys. 


Mr, Goodman: But under which he is obligated to the 
performer, which is not the situation as it exists in 
Canada. That same situation applies in France. I think 
there are eight countries where it applies, but there are 
80 others where it does not. This includes the United 
States, which has the most effect on our markets. I am 
only here for the broadcasters and my own clients in 
broadcasting, and my submission is that insofar as broad- 
casting is concerned, there are more benefits flowing to 
the record makers than flow to them, and they should not 
have any performing rights insofar as broadcasters are 
concerned; that the creative aspect is at a minimum, and 
that the present system in Canada allows no benefit to 
flow to Canada. Therefore, I support this bill as being in 
the public interest. 


. Senator Connolly (Ottawa West): I ask you to comment 
on this position that was put before us in earlier hear- 
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ings. We had representatives of the performing artists 
with us. They said that the performing artists made a 
cultural, innovative input into the production of a given 
musical composition which is put on the record, and that 
that performing artist therefore had some copyright in 
that artistic input which resulted from his own interpre- 
tation and his own performance. It was put to the witness 
that when that performing artist was lured into the 
studio to make this recording, that artist was given a 
certain fee and that fee would cover any artistic input. 
Therefore, there should be no copyright in the perform- 
ance by that particular artist of that particular musical 
production. Have you any comment on that? 


Mr. Goodman: My position is that historically the way 
I sang a song was not something we recognized copyright 
in, and I was entitled to be paid for my particular 
performance and, therefore, having performed I received 
my fee. I accept that position. 

What the record manufacturer is now trying to do is to 
work backwards. Having been given copyright as a result 
of their reproducing these particular things, they are now 
saying they are artistic because there is this performer 
who performs in them. 

My respectful submission is that the benefits that the 
performers get, from having their works broadcast and 
appear on television, and from having the sale of their 
records increased, more than compensate them for the 
use by broadcasters of their performance. 


Senator Connolly (Ottawa West): In addition to the fee 
they get for the actual work in making the record. 


Mr. Goodman: Yes. 


Senator Cook: The Canadian Council for the Perform- 
ing Arts contend that not only should this bill not be 
passed not only should the record manufacturer get a 
royalty, but that they should also get a royalty in 
addition. 


Mr. Goodman: And, of course the argument could be 
made that the arranger should get a royalty as well 
because he has arranged the music. My position would be 
that what will happen will be that it will destroy the 
industry which still promotes all these people and does 
the most good for them, and that is broadcasting. 


Senator Connolly (Ottawa West): And you might make 
the product prohibitive in price, 


Senator Carter: Let us take the case of the making of a 
master tape in which there may be a little creativity but 
it is on the fringe and is not significant. A manufacturer 
makes the master tape and runs off, let us say, 100,000 
copies. Does it happen, to your knowledge, that he may 
sell the master tape to another record company who will 
run off more copies and sell them at a cheaper rate? 


Mr. Goodman: No, with respect, what usually happens 
is that most of the records that we play in Canada are 
made from a master tape made in the United States. 
Then they make a series of other tapes from that master 
tape. 
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First of all, some private producer will make it and 
will go to one of the large record companies and he will 
sell the tape to the large record company, to MCA, 
Columbia or somebody of that nature, but he will sell it 
exclusively. None of the large record companies will take 
a tape that is going to be used by any other record 
company. Then they will take his tape, make copies of it, 
send it around the world to their various subsidiaries or, 
in some countries where they do not have subsidiaries, to 
their distributors who will manufacture records from it 
in that particular country. Then they will pay them so 
much royalty, and if in that particular country they have 
performing rights they will also pay them part of the 
performing rights. Then they will go back to the parent 
company in the United States. 

Sometimes the parent company makes their own tapes 
and sometimes they use independent producers to make 
them and to buy them. It varies, and that is the general 
procedure, but I would suspect it is very rarely that any 
major company would buy the rights to a tape and not 
buy them exclusively. 


Senator Carter: But if somebody else created the tape, 
an independent made the master tape and then sold it to 
one of these record companies, when they stamp records 
off if they have not any claim to any creativity that 
existed. 


Mr. Goodman: They get an assignment of it. In most 
cases they get an assignment of all the rights, whatever 
exist, from country to country. If I make a tape and I go 
the MCA, because they are a large company, and they 
like my tape and they buy it, I may get it on a percent- 
age basis or I may not, but they will buy whatever rights 
go with that tape. All the copyright that happens to exist, 
if it does exist in any particular country, will go to them. 
But in Canada—and this is the last point I will make— 
we have to get an assignment of the original copyright 
because it is the original tape under our act that counts, 
which means the original tape made in the United States. 
So in Canada what is really happening is that they are 
asking for performing rights in Canada from a tape made 
in the United States, which in the United States they are 
not entitled to any performing rights for. So we are 
paying performing rights in Canada on American 
creativity, if such exists; but in the United States, where 
it was originally made, they do not recognize the 
creativity as having any performing rights. 


senator Cook: In addition to some $17 million that are 
taken from the general public anyhow. 


The Chairman: I thought that last week we got away 
from the dollars and cents angle. 


Senator Cook: I am just saying that $17 million is 
enough money. 


The Chairman: If you are going to accept a dollar-val- 
ue argument, then you are going to look in all directions 
in relation to the monies going out. I am just recalling 
the evidence. In the evidence, when we asked the wit- 
nesses last week why they continued paying this money, 
they said, “Because the other people are in the driver’s 


seat.” Then we said to them, “You are resisting here and 
are attempting to curtail the performing rights. Is it 
because you feel you are in the driver’s seat here?” I 
think the acknowledgement was, “Yes.” 

To be logical, and I thought we resolved this last week, 
the real thing we have to look at is: Can it be said, as a 
matter of common sense or scientific knowledge or study 
of intellectual contribution to the making of a record, 
that it is possible to justify a performing right in a 
record? And let us stay away from the dollars. That is 
where we headed to last time. Maybe we can reverse the 
field. 


Senator Cook: No, I agree 100 per cent. I do not care 
whether it comes in or goes out, but I am merely saying 
that $17 million is enough to pay for the service, whether 
it is in Canada, England or elsewhere. 


The Chairman: I would have thought, judging by the 
tariff that the Copyright Appeal Board came down with 
the other day, that they must have been influenced actu- 
ally by amounts which have already been paid. The 
tremendous gap between what was asked for and what 
was granted is such that they must have looked at factors 
like that. 


Senator Connolly (Ottawa West): Would it hold the 
committee up if I asked Mr. Goodman one more question? 
I do not want a long answer. 

You said that you had not seen the television tariff but 
that you had heard something of the radio tariff, and the 
amounts that were approved were much less than those 
requested. You also said that in subsequent years they 
would reach very much higher levels. 


The Chairman: He said they might. 
Senator Connolly: Why? 


Mr. Goodman: Because, firstly, that has been the histo- 
ry. Secondly, they are based on percentages and percent- 
ages will grow in themselves. My objection is to the 
principle. I hope I made that clear. I am arguing this on 
the basis of principle. The principle, I suggest, is that 
they cannot give a licence. I understand, from what the 
minister said, that the Copyright Appeal Board made it 
clear that they were not ruling on whether they had any 
entitlement under the act. The minister said that while 
they recommended the tariff they were not taking the 
position as to whether they had any entitlement. The 
argument was made that they could not issue the licence 
because they cannot give you the right to play Abie’s 
Irish Rose. You would still have to get another licence. If 
they cannot give you a licence to perform, then they are 
not entitled to any moneys. That was the principle that I 
argue. They cannot give you a clear licence to perform 
and, therefore, they are not entitled to any money. 


The Chairman: Mr. Goodman has inserted one word 
too many in his answer, when he spoke about “clear” 
licence. They do have a performing right at the present 
time, whether it is clear or unclear, or anything else. 
What the Copyright Appeal Board determined in that 
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hearing, as I understand it, was that they were told they 
had no jurisdiction, and they reserved and made a deci- 
sion that they would go ahead. They issued a tariff. That 
is the value they put on the performing right that existed 
at that time. 


Mr. Goodman: I have not read the decision yet, but I 
understood from what the minister said that they had 
taken no position on their own jurisdiction. 


Senator Connolly: My question was directed solely to 
the problem of escalation. 


Mr. Goodman: My basic position is that in principle I 
do not think they are entitled. The history of all these 
licences is that they have increased throughout the years, 
and we object in principle to what we believe should not 
be given to record manufacturers when there is clearly 
no evidence whatsoever that it helps performers. 


The Chairman: Do you have something more to say? 
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Mr. Goodman: Thank you very much for a courteous 
and interesting hearing. 


The Chairman: We do not have time to revert to Bill 
C-180. In view of the fact that we have other committee 
meetings and some members of this committee are inter- 
ested in this bill and wish to be here when we are 
dealing with it, perhaps next Wednesday morning, as the 
first item of business, we will consider Bill C-180, decide 
on how we are going to report it, and then go into our 
consideration of Bill S-9. We have four delegations to be 
heard next week on Bill S-9 and this may take time. It 
may be that we will have to run into the afternoon to get 
through them all. 


Senator Cook: With regard to Bill C-180, could we 
have a note of the suggested amendments? 


The Chairman: I will circulate what we have suggested 
to the department and what they have come back with. 


The committee adjourned. 
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THE STANDING SENATE COMMITTEE ON 
BANKING, TRADE AND COMMERCE 


The Honourable Salter A. Hayden, Chairman 


The Honourable Senators: 


Aird 
Beaubien 
Benidickson 
Blois 
Burchill 
Carter 
Choquette 


Connolly (Ottawa West) 


Cook 

Croll 
Desruisseaux 
Everett 
Gélinas 
Giguere 


Grosart 

Haig 

Hayden 

Hays 

Isnor 

Kinley 

Lang 
Macnaughton 
Molson 
Sullivan 
Walker 
Welch 

White 
Willis—(28). 


Ex officio members: Flynn and Martin 


(Quorum 7) 


Order of Reference 


Extract from the Minutes of the Proceedings of the 
Senate, March 30, 1971: 

“Pursuant to the Order of the Day, the Senate 
resumed the debate on the motion of the Honourable 
Senator Heath, seconded by the Honourable Senator 
Kickham, for the second reading of the Bill C-180, 
intituled: ‘An Act respecting the packaging, label- 
ling, sale, importation and advertising of prepack- 
aged and certain other products.” 


After debate, and— 
The question being put on the motion, it was— 
Resolved in the affirmative. 


The Bill was read the second time. 


The Honourable Senator McDonald moved, second- 
ed by the Honourable Senator Kickham, that the Bill 
be referred to the Standing Senate Committee on 
Banking, Trade and Commerce. 


The question being put on the motion, it was— 
Resolved in the affirmative.” 


Robert Fortier, 
Clerk of the Senate. 
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Minutes of Proceedings 


Wednesday, May 26, 1971. 
(29) 


Pursuant to adjournment and notice the Standing 
Senate Committee on Banking, Trade and Commerce met 
this day at 9.30 a.m. to further consider the following 
Bill: 


Bill C-180, “(Consumer Packaging and Labelling Act”’. 


Present: The Honourable Senators Hayden (Chair- 
man), Beaubien, Benidickson, Burchill, Carter, Connolly 
(Ottawa-West), Cook, Croll, Desruisseaux, Haig, Hays, 
Isnor, Lang, Molson, Welch and White. (16) 


Present but not of the Committee: The Honourable 
Senators Lafond and Method. (2) 


In Attendance: E. Russell Hopkins, Law Clerk and Par- 
liamentary Counsel; Pierre Godbout, Assistant Law 
Clerk, Parliamentary Counsel and Director of Commit- 
tees. 


WITNESSES: 


Department of Consumer and Corporate Affairs; 
Mr. J. B. Seaborn, Assistant Deputy Minister, 
Consumer Affairs Bureau; 


Mr. G. R. Lewis, Chief, Commodity Labelling Division, 
Standards Branch. 


Department of Justice: 


Mr. J. W. Ryan, Director, Legislation Section; 
Mr. D. Beseau, Legislation Section. 


Upon Motions, it was Resolved to adopt the following 
amendments: 


Page 2, Clause 3: Strike out lines 31 and 32 and substi- 
tute therefor the following: 


“provisions of this Act that are applicable”. 


Page 6, Clause 11: Strike out lines 27 to 33, inclusive, and 
substitute therefor the following: 


“product, the Minister shall seek the advice of at 
least one organization in Canada of consumers and 
one organization of dealers in that prepackaged 
product or class of prepackaged product and may 
seek the advice of the Standards Council of Canada 
or any organization in Canada engaged in standards 
formulation”. 
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Upon Motion, it was Resolved to report the said Bill as 
amended. 


At 10.30 a.m. the Committee proceeded to the next 


order of business. 


ATTEST: 
Frank A. Jackson, 
Clerk of the Committee. 


Report of the Committee 


Wednesday, May 26, 1971. 


The Standing Senate Committee on Banking, Trade 
and Commerce to which was referred Bill C-180, 
intituled: “An Act respecting the packaging, labelling, 
sale, importation and advertising of prepackaged and 
certain other products”, has in obedience to the order of 
reference of March 30, 1971, examined the said Bill and 
now reports the same with the following amendments: 


1. Page 2: Strike out lines 31 and 32 and substitute 
therefor the following: 


“provisions of this Act that are applicable”. 


2. Page 6: Strike out lines 27 to 33, inclusive, and substi- 

tute therefor the following: 
“product, the Minister shall seek the advice of at 
least one organization in Canada of consumers and 
one organization of dealers in that prepackaged 
product or class of prepackaged product and may 
seek the advice of the Standards Council of Canada 
or any organization in Canada engaged in standards 
formulation.” 


Respectfully submitted. 


Salter A. Hayden, 
Chairman. 
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The Standing Senate Committee on Banking, 


Trade and Commerce 


Evidence 
Ottawa, Wednesday, May 26, 1971 


The Standing Senate Committee on Banking, Trade 
and Commerce, to which was referred Bill C-180, 
respecting the packaging, labelling, sale, importation and 
advertising of prepackaged and certain other products, 
met this day at 9.30 am. to give further consideration 
to the bill. 


Senator Salter A. Hayden (Chairman) in the Chair. 


The Chairman: Honourable senators, we have Bill 
C-180 before us this morning, and it is proposed that we 
run through the clause. There were indications of several 
amendments. Mr. Seaborn, the Assistant Deputy Minister, 
is present in case we run into factual or descriptive 
difficulties, and so is Mr. Ryan who can express an 
opinion on the legal side. 

The first clause to which there is an amendment pro- 
posed, on which you will recall a draft was submitted by 
the minister last Wednesday, is clause 3. That clause 
raised the problem that you had authority there where in 
our view you could by regulation legislate, and we were 
not going to permit that. It was proposed that we strike 
out lines 31 and 32 and put in place of them this one line, 
“provisions of this Act that are applicable”. Subsection 
(1) would then read: 


Subject to subsection (2) and any regulations made 
under section 18, the provisions of this Act that are 
applicable to any product apply notwithstanding any 
other Act of the Parliament of Canada. 


The offending word taken out is “regulations’’. Is there 
any discussion or any questions you wish to ask on that? 


Senator Connolly (Ottawa West): Speaking as a lawyer, 
I think we were concerned about the possibility that the 
omitted words would allow the regulating authority to 
change not only this bill but another one that follows. 
There may be an argument on either side, but it seems to 
me that the deletion of these words—what anybody may 
say may change my mind—is a very beneficial kind of 
amendment. I am not quite sure, but did the minister 
indicate last week that he was in favour of this? 


The Chairman: What I read to you is his draft. It is 
entitled, “Proposed amendments to Bill C-180, submitted 
by the minister’’. 


Senator Connolly (Ottawa West): He then sees the 
virtue of the arguments we made. 


The Chairman: That is right. 


Senator Connolly (Ottawa West): I think this is very 
good. 


Senator Cook: I agree, Mr. Chairman. I move we adopt 
the clause as amended. 


The Chairman: Is it agreed? 
Hon, Senators: Agreed. 


The Chairman: The next amendment discussed, and in 
respect of which the minister submitted a draft, is to 
clause 11. This is the standardization clause. Some of the 
submissions we received, and some of the discussions we 
heard, centered on the question that the manufacturer of 
containers, or whoever is packaging or prepackaging food 
in containers, when he is going to be subjected to some 
order or direction reducing the number of container sizes, 
should have a right to be heard before the decision is 
made. The request was that subsection (2) be mandatory; 
instead of saying the minister may seek, it should say he 
must seek. That involves some rearrangement of subsec- 
tion (2). The proposal is that we strike out lines 27 to 33. 
I will read the whole subsection as it would be with the 
amendment: 

For the purpose of establishing packaging require- 
ments for any prepackaged product or class of pre- 
packaged product, the Minister shall seek the advice 
of— 


And what follows is new. 

the Minister shall seek the advice of at least one 
organization in Canada of consumers and one organi- 
zation of dealers in that prepackaged product or 
class of prepackaged product and may seek the 
advice of the Standards Council of Canada or any 
organization in Canada engaged in standards 
formulation. 


The differentiation there between “shall” and ‘may’, if 
you recall from last week, was that the minister felt the 
Standards Council of Canada had not been organized to 
the extent that it was likely to be able to contribute very 
much in the short run. Therefore, if he decides they are 
in a position to contribute something then he may con- 
sult, but the “shall” was not to apply to that organiza- 
tion. The “shall” does require the Minister to consult 
with at least one of the dealers. This would appear to 
meet the points that were raised by the various people 
who made representations here. 


Senator Beaubien: I move that we adopt the 


amendment. 
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Senator Connolly (Ottawa West): Mr. Chairman, as a 
practical matter, I suppose there will always be a con- 
sumers’ organization and a dealers’ organization in 
respect of whatever class of products are to be dealt 
with. These are voluntary organizations. Suppose they go 
out of existence and there are none to consult? I am not 
trying to make it difficult for the draftsmen, but from a 
practical point of view are we imposing an onus upon the 
Department that it would find it difficult to discharge? I 
just raise that question. 


The Chairman: I do not think so, senator, because it 
would be easy, I would think, to develop one if there was 
not one existing at the moment. 


Senator Connolly (Ottawa West): That is not the 
Department’s business. It is expected that this would be 
an extra-governmental organization. Perhaps some of the 
members of the committee who have practical experience 
with this kind of thing would like to speak. 


The Chairman: I do not think this is intended to be a 
government organization, but intended an organization of 
dealers. 


Senator Connolly (Ottawa West): Yes, an extra-govern- 
mental organization. 


Senator Molson: If I do think there is any doubt about 
there being an organization of dealers, having regard to 
the definition of “dealer”, Mr. Chairman. Whether there 
will always be a consumers organization is perhaps a 
question, but I would very much doubt that one consum- 
er’s organization will not exist at any time in history. 


The Chairman: You will remember that we saw some 
evidences here the last time of some very active and 
alert consumers’ organization. The definition of “‘dealer” 
includes a person who is a retailer, manufacturer, proces- 
sor or producer of a product, or a person who is engaged 
in the business of importing, packaging or selling any 
product. 


Is it agreed that subsection (2) of section 11 be amend- 
ed in the manner I read to you. 


Hon, Senators: Agreed. 


The Chairman: We had considerable discussion on sub- 
section (3) of section 20. That is the famous subsection 
that reads: 


Where a corporation is guilty of an offence under 
this Act, any officer, director or agent of the corpora- 
tion who directed, authorized, assented to, acquiesced 
in, or participated in, the commission of the offence 
is a party to and guilty of the offence and is liable on 
conviction to the punishment provided for the 
offence whether or not the corporation has been 
prosecuted or convicted. 


When Mr. Scollin was here the last time we tried out 
certain variations of this which the law clerk and myself 
had drafted. We asked the departmental representatives 
what was the purpose and what were the circumstances 
under which they would wish to prosecute the director 
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and not prosecute the corporation. The explanations that 
were given in the committee of the House of Commons 
were that by the time they got around to this the corpo- 
ration might have surrendered its charter, and therefore 
there would be no corporation to proceed against, or the 
corporation might have made a voluntary assignment, or 
it might have been adjudged bankrupt, the Bankruptcy 
Act. 


Mr. Scollin said that he did not want to tie himself 
down to that enumeration as being complete. He said quite 
frankly that since a section in substantially this form 
occurs in the Income Tax Act, the Bankruptcy Act, the 
Weights and Measures Act, and a few others, and had 
been recognized as a known way of proceeding, he 
would prefer to travel the known route than to suggest 
any change. 

It still bothers me—but I am only one member of the 
committee—as to what we are doing with this language. 
When I asked the Minister last time, “What have you to 
be fearful of and to provide against in this bill?”, he 
immediately said that the top dealers, manufacturers, and 
producers—he named some of them—would willingly 
conform at any time to any request. He said there would 
be some little people around who would be difficult to 
handle, and this would be a big stick to deal with them. 
Certainly, it appears to me that this provision in the 
form in which it occurs in this bill might be justified 
much more readily in the Bankruptcy Act than in this 
act. You are dealing mainly with a difficult category of 
people. 

The question is: How far do we want to take this? The 
law clerk, as a result of our further negotiations, has 
come up with a suggestion, which perhaps I should read 
so that you can decide whether or not you wish to go any 
further One b: 

(3) Where a corporation 

(a) has been convicted of an offence under this 
Act, or 

(bo) has been declared bankrupt or has made an 
assignment in bankruptcy under the Bankruptcy 
Act, or has forfeited its charter, or in the opinion 
of the court is not in fact the principal offender, 
and, again in the opinion of the court, the corpora- 
tion has been guilty of an offence under this Act, 


Senator Connolly (Ottawa West): You state certain fac- 
tual situations with respect to the company—whether it 
is bankrupt, or has made an assignment in bankruptcy 
under the Bankruptcy Act, or has forfeited its charter, or 
in the opinion of the court is not in fact the principal 
offender. Does not that really come down to what you 
now have in the clause, that you must have a trial within 
the trial to determine whether or not the corporation is 
in fact the principal offender? 


The Chairman: Under the section as it stands, the cor- 
poration must be established in the trial of the director 
as being the offender, and as being guilty of the offence. 


Senator Connolly (Ottawa West): As it stands, that 
seems to be a backward step in so describing it in the 
draft. It forces the court to express an opinion as to 
extending the guilt of a corporation. 
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The Chairman: That is right. The question is whether 
this is leading to confusion in interpretation and adminis- 
tration. It may be that, in our effort to cover the situation 
as we think it should be covered, we are adding as many 
problems as we started out with. 


Senator Connolly (Ottawa West): What we want to do 
is improve the legislation. 


Senator Molson: What would happen if the opening 
phrase were omitted, and the paragraph commenced: 
Any officer, director or agent of the corporation who 
directed, authorized, assented to, acquiesced in, or 
participated in, the commission of the offence is a 
party to and guilty ..? 


The Chairman: You would be creating a separate 
offence in relation to those persons, which would be a 
perfectly proper thing to do. Mr. Ryan, have you any 
comment on that? 


Mr. J. W. Ryan, Director, Legislation Section, Depart- 
ment of Justice: On the last question, Mr. Chairman? 


The Chairman: Yes, Senator Molson’s question. If we 
struck out the phrase starting with “where”, and the last 
phrase starting with “whether”, what would be your 
comment? 


Senator Molson: No, not necessarily the last clause, 
The Chairman: You would leave the last one in? 


Senator Molson: Yes. I am suggesting we delete 
“Where a corporation is guilty...” and start with “Any 
officer...’’, and insert “an offence under this Act” in line 
31 or 32. What would be the effect in law of that? 


Mr. Ryan: I assume, Mr. Chairman, it would continue 
to read “...is liable on conviction to the punishment pro- 
vided for the offence whether or not the corporation has 
been prosecuted or convicted’? 


The Chairman: That is right. 


Mr. Ryan: I am speaking now without having studied it 
in full detail. I am a little afraid of it, inasmuch as it 
may change the requirements of proving the offence by 
the corporation in the first instance. 


The Chairman: Proving it where? 
Mr. Ryan: In the trial within the trial. 


The Chairman: There will not be a trial within the 
trial. 


Mr. Ryan: You would have, “Any officer, director or 
agent of the corporation who directed, authorized, assent- 
ed to, acquiesced in, or participated in, the commission of 
an offence under this Act ..” Is that correct? 


Senator Molson: That is right. 


Mr. Ryan: “...is liable on conviction to the punish- 
ment provided for the offence whether or not...” You 
have to make a change here because we have not 
referred to a corporation in the wording. 


Senator Molson: You have said ‘Any officer, director 
or agent of the corporation...” 


Mr. Ryan: Whether or not the corporation has been 
convicted. I am reacting rather hurriedly to it, so I do not 
want to be held too closely to what I say. I am afraid that 
you might remove the requirement that, within the trial 
of the officer, it be established that the corporation has 
been guilty of the offence. 


Senator Flynn: Otherwise there would be no offence. 


The Chairman: Suppose they did, would not there be a 
proof required somewhere? 


Mr. Ryan: I do not know which side I should be on, in 
that case. 


Mr. Beaubien: Are we not going into the Corporations 
Act now? 


The Chairman: No. 

Mr. Beaubien: Is it the Companies Act or... 

The Chairman: It is the Canadian Corporations Act. 
Mr. Beaubien: Is it not covered here? 


Mr. Ryan: To some extent this is already covered in 
the Criminal Code, as I understand from Mr. Scollin. 


The Chairman: Mr. Scollin remarked on the last day, 
when he was here, that you can make it an offence for a 
director to assist or join in the commission of an offence 
under this act. 


Senator Connolly (Ottawa West): Is it not our purpose 
in this section to ignore the corporation, on the basis 
that the minister suggested last week, and to say we are 
not going to worry about the corporation. What we want 
to get at is the offending person, and he may very well 
be a director, officer or agent of the corporation; he is 
the man who administers it. It is this fly-by-night fellow 
that we need to cover in some kind of wording similar to 
that. He is the man we want to get at. Why clutter it 
up by talking about the corporation? I think Senator 
Molson may not have the exact wording here, but his 
idea is a sound one. 


Would Mr. Ryan like to have a look at that, and come 
back and tell us. I think we are helping the minister here 
to accomplish the purpose that he described when he said 
he wanted to get at the man who was responsible for 
having the offence committed, whether the corporation is 
proved guilty or not. 


The Chairman: Yes. Is there any other comment? 


Mr. J. B. Seaborn, Assistant Deputy Minister, Depart- 
ment of Consumer and Corporate Affairs: Perhaps I 
should not be speaking, as I am not a lawyer, but I think I 
remember Mr. Scollin saying that there is an advan- 
tage—you mentioned this this morning, Mr. Chairman— 
in using existing wording, wording which has been tested 
before, in order to assist the court cases and the jurispru- 
dence on it. I think he had some concern about that. 


Senator Connolly (Ottawa West): Also if there is no 
jurisprudence. 
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The Chairman: As a matter of fact, I can tell you there 
are only two cases. One is under section 134 of the 
Income Tax Act and the other is under the Excise Tax 
Act. In both cases the corporation had been convicted 
first, and then the director was proceeded against. What 
these cases really laid down was the manner of proof 
that the corporation was guilty. So to the extent that 
anything more might have been said, it would just be 
obiter. 


Senator Connolly (Ottawa West): There is no decision 
on the point. 


Mr. Seaborn: It is not an exact parallel. 


Senator Connolly (Ottawa West): It might be helpful 
if Mr. Ryan considered the use of words like “whether 
the corporation has been found guilty of an offence 
under the act or not”, followed by Senator Molson’s sug- 
gestion. 


Senator Flynn: I doubt if that would change anything. 
I am wondering if we were to delete the paragraph 
altogether whether we would change the provision of 
section 20 at all? 


The Chairman: If you take out subsection (3) complete- 
ly, there would still be an offence under the Criminal 
Code? 


Senator Flynn: That is so. That is why I am not so sure 
that subsection (3) adds or subtracts anything. 


The Chairman: Senator Cook, have you any comment? 


Senator Cook: No, I rather agree with Senator Flynn. It 
seems to me that if you are guilty, then this is only 
stating what the law is. 


Senator Connoliy (Ottawa West): There is virtue in 
legislation of this kind. Even if it is in the Criminal Code 
in exactly this form, I think it adds strength if you have 
it in this act. 


Senator Flynn: The phrase, “Every person who contra- 
venes any provision of this Act” would include the corpo- 
ration, or any person. 


Senator Connolly (Ottawa West): If you had a section 
like that... 


Senator Flynn: It is here. Subsection (2) commences 
with those words. 


The Chairman: Senator Cook, your point is that the 
offence is covered in the Criminal Code, although not in 
this language exactly. Therefore, if this provision were 
not in the bill a basis could still be found for proceeding 
on proper evidence. 


Senator Connolly (Ottawa West): Yes, against directors. 


The Chairman: Perhaps in those circumstances there is 
some value, since the situation would not be made worse 
for a person by inserting it specifically in the bill. 


Mr. Ryan: The point made that the Criminal Code to 
some extent covers the same offence is accurate so far as 
parties to an offence, attempts, and other matters are 
concerned. One could proceed against the officers, direc- 
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tors and agents of the corporation as parties to the 
offence. However, I do not think that would apply so 
much to the acquiescing, assenting or participating. That 
is the only difference between being a party to an offence 
and committing an offence under clause 20(3). 

However, I would suggest for your consideration, sir, 
that you should not alter this so that we cannot depend 
upon, not the jurisprudence, of which there is very little, 
but the practice and the use of this by the courts in the 
past. I understand from Mr. Scollin that there has been 
provision for this in the past. It might be better to rely 
on the Criminal Code rather than another provision 
which would differ essentially from that upon which we 
are modelling ourselves. 


Senator Connolly (Ottawa West): You are suggesting 
from a practical point of view that we eliminate clause 
20(3). 


Mr. Ryan: Rather than altering it in the manner 


suggested. 


Senator Cook: Perhaps we could leave it as it is pend- 
ing a revision of the provision in all acts. 


The Chairman: On occasion, for some reason or other, 
you do not care for certain wording in a bill, but are 
persuaded to approve it. Later the bill returns and the 
first thing of which you are reminded is that this has 
been done before and should be done again. At 
some stage we must dig our feet in and say no. 


Senator Molson: We are told the provision is contained 
in other legislation such as the Income Tax Act, and 
therefore it is fine here. 


The Chairman: That is right and Mr. Ryan says that 
rather than make changes in clause 20(3), it would be 
clearer to delete it and simply leave the provisions of the 
Criminal Code applicable. 


Senator Flynn: I would support that move, Mr. Chair- 
man. I do not like the suggestion in the subclause to the 
officers in charge of the enforcement of the act to use it 
as a tool to force payment of a fine. A director is liable to 
jail whereas a corporation is not. There is certainly a 
very powerful suggestion in the clause to the enforce- 
ment officers to proceed against the directors in order to 
exact the fine that they are unable to collect from the 
corporation. It could probably be done otherwise, but I 
suggest that by leaving the text there it is an invitation. 


The Chairman: That deterrent exists at the present 
time under the Criminal Code. 


Senator Flynn; I know, but if it is there it may be 
suggestive. 


The Chairman: The question would appear to be, and 
it is up to the committee to decide: Do we observe the 
comment which Mr. Ryan has made, and rather than 
amend clause 20(3), strike it out? 


Senator Burchill: If we delete the subclause and 
depend on the Criminal Code, would it be necessary to 
prove the corporation guilty? 
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The Chairman: No. 


Senator Burchill: You can proceed against an officer or 
director without that? 


The Chairman: That is right. 


Senator Connolly (Otiawa West): If we remove it and 
rely on the Criminal Code, would there be a problem for 
a charged person, because the provision of the Code is 
overlooked? 


The Chairman: The provision has been there ever since 
the Code came into being; it has been used very, very 
often. There is no doubt about that. 


Mr. Ryan: There may be a point of consideration as to 
whether it is more onerous to be charged under the 
Criminal Code as a party to the commission of an offence 
or an attempt to commit an offence. Would it be less 
onerous in the long run, with respect to reputation or 
otherwise, to have been charged under the Consumer 
Packaging and Labelling Act? 


The Chairman: Whether it is under the Criminal Code 
or not, this is a criminal offence. 


Mr. Ryan: Yes. 


The Chairman: What is the penalty under the Criminal 
Code? 


Mr. Ryan: I am looking that up now, sir. It would 
relate to the offence, and it would be the offences already 
set out here. 


The Chairman; I take it from what Mr. Ryan has said 
that the penalty provided in clause 20(2) on summary 
conviction or on indictment would be the same whether 
proceeding under the Code or under this subclause. 


Senator Flynn: Subclause (2)? 
The Chairman: Yes. 


Senator Flynn: Perhaps under the Code or under sub- 
clause (2) a charge could not be laid against a director 
who merely acquiesced in, because the acquiescence may 
be just having known, without having participated. How- 
ever, I think it would be an improvement. 


The Chairman: In acquiescing in an offence, yes. 


Mr. Seaborn: I have a little uneasiness with respect to 
this point. I do not know how relevant it is to the 
deliberations of the committee today. A clause identical 
to this was very recently approved in the Weights and 
Measures Act, which is an act parallel with this. They fit 
well together as a pair. The public or, indeed, the courts 
may ask why a distinction is made in the writing of the 
two acts between the inclusion of this subclause in one 
and its omission from the other. It might be asked wheth- 
er there was a quite different intent in the minds of those 
who passed the legislation, whereas, I believe we are 
agreed that the intent is not different at all. 


The Chairman: I am not sure we are agreed on that. 
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Mr, Seaborn: As between the Weights and Measures 
Act and the Consumer Packaging and Labelling Act? 


The Chairman: Yes. 
Mr. Seaborn: I thought that was so. 


The Chairman: I am not sure that the quality of the 
offence is the same. 


Mr. Ryan: One other difference is that the time limit 
on page 16 of the bill is 12 months after the time when 
the subject matter of the proceedings arose. Generally, 
under the Criminal Code the time limit with respect to a 
criminal offence is six months. 


The Chairman: Do you mean that under this bill more 
time could be taken before laying a charge? 


Mr. Ryan: Twelve months is proposed in the bill; it is 
six months under the Criminal Code. 


Senator Flynn: Why? 
The Chairman: Because it is in the bill. 
Mr. Ryan: It is a matter of policy, Mr. Chairman. 


The Chairman: Mr. Seaborn, have you something more 
to say? 


Mr. Seaborn: No. 


The Chairman: The only thing that occurs to me is 
that if we are going to make a change, possibly we 
should give the minister a chance to say whatever he 
may have to say in respect of it. 


Senator Burchill: I agree. 


The Chairman: Let me find out first what the view of 
the committee is. Senator Flynn, I think your suggestion 
is that we strike out subsection (3) and let the provisions 
of the Criminal Code apply. Would those who would 
favour that please indicate? Would those to the contrary 
please indicate? That suggestion is not accepted. 


The view of the committee, therefore, is that subsec- 
tion (3) in some form should remain in the bill. The next 
question is whether it is to remain in the form it which it 
is, or should we follow Senator Molson’s suggestion? 


Senator Flynn: I doubt if we could improve the provi- 
sions of the subsection very much by changing it in that 
way. 


Senator Cook: I agree with Senator Flynn. I am not 
persuaded of the merits of the subsection as it is now, 
but neither am I persuaded of the merits of the amend- 
ment; that it will make it any better. I should just leave 
he 


The Chairman: As I understand Senator Molson’s 
suggestion, it is that we create in subsection (3) simply an 
offence in relation to any director or officer, whether the 
corporation was proceeded against or not. 


Senator Flynn: That is what is in the wording now. 
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Senator Connolly (Ottawa West): No. 


Senator Molson: No, Mr. Chairman, with respect, may I 
disagree. In our earlier meetings there was a great deal 
of discussion on the opening phrase, ‘Where a corpora- 
tion is guilty”, and how this applied in any hearing. We 
heard a great deal about this, and J gathered it presented 
difficulties. This was my understanding. 


Senator Flynn: I know that was the first reaction but, 
come to think of it, even if you do not mention that the 
corporation is guilty, the director will have to be guilty. 


Senator Cook: We are still talking about an offence of 
the corporation. 


Senator There 


somewhere. 


Flynn: would have to be guilt 


Senator Connolly (Ottawa West): As I understand it, 
what was complained about was whether you would have 
to have a trial within a trial of the officer, director or 
agent to establish the guilt of the corporation. 


Senator Flynn: No, you would have a set of facts 
which would prove an offence has been committed. 


Senator Cook: The starting point is that there must be 
an offence. 


Senator Connolly (Ottawa West): By the corporation. 


Senator Cook: By the corporation. In subsection (3) 
that is right. 


Senator Connolly (Ottawa West): It has to be proved. 


Senator Flynn: The question would be whether you 
can prosecute a director when the corporation has not 
committed an offence. Is that possible? Can you imagine 
this? 


Senator Cook: There has been an offence. 


Senator Connolly (Ottawa West): He has already been 
found guilty. 


senator Flynn: I cannot imagine a case where the 
offence could not be attributed to the corporation. 


Senator Connolly (Ottawa West): I can see the difficul- 
ty. I think this was the original problem, in spite of what 
Senator Flynn says, and it still bothers me, and perhaps 
it may still bother Senator Molson. 


Senator Cock: Without an offence by the corporation 
there is no point in it at all. 


The Chairman: Another suggestion has now been made 
to me. Would it be acceptable to the committee if the 
opening words were changed to: ‘Where a corporation 
has committed an offence’? I know the words are differ- 
ent, but to say “Where a corporation is guilty of an 
offence” involves adducing evidence from which the 
judge trying the director can decide that the corporation 
has committed the offence. We are using different words, 
but I think the procedures to prove it would be just the 
same. 


Senator Flynn: If that is the only point we are going to 
make, I do not think it is worth making an amendment. 


The Chairman: I do not think so either. The merit in 
Senator Molson’s suggestion lies in the fact that you 
could proceed against a director without bringing in the 
corporation at all. 


Senator Molson: That is right. 


Senator Flynn: When the corporation is guilty you 
have to prove it. The only point is whether evidence 
adduced against ‘tthe director would create, let us say, a 
presumption that the corporation has been found guilty 
at the same time. What we were worried about was 
prosecuting someone who is not a party to the proceed- 
ing. I think it is a good point but, legally speaking, I 
doubt that once a director has been found guilty that 
verdict could be used against the corporation. They 
would have to start all over again, and the corporation 
could certainly offer a defence. 


The Chairman: That is right, and vice versa—if the 
corporation has been found guilty and you then proceed 
against the director. One of the cases we referred to is in 
point. You had to adduce evidence to show that the 
corporation was guilty, and you could not simply file a 
certificate of guilt of the corporation; it had to be proved. 


Well, we have run the whole way around the mulberry 
bush on this, and we seem to be coming back to where 
we started. Senator Molson, have you anything more you 
want to add? 


Senator Molson: Mr. Chairman, I made the suggestion, 
and I did so realizing that my legal training was not 
perhaps of the highest order. I am very happy to leave it 
to the legal brains of our committee to sort out. 


Senator Connolly (Ottawa West): If you could get them 
to agree. 


Senator Molson: Yes, if we could get them to agree. I 
should have said that. 


The Chairman: I thought by the process of elimination 
we were getting very close to it. Are we now in agree- 
ment that subsection (3) of clause 20 should stand; in 
other words, we approve specifically of subsection (3) of 
clause 20? 


Hon. Senators: Agreed. 


The Chairman: There is one clause about which we 
talked last week, to which I would like to call your 
attention. It is clause 18, dealing with regulations. The 
opening words are: ‘‘The Governor in Council may make 
regulations”. 


When I go over to page 14 and refer to paragraph (h), I 
frankly have trouble in figuring out exactly what is 
intended in this regulating-making power. Mr. Seaborn 
or Mr. Ryan, are you ready to give an explanation? 


Mr. Seaborn: I can attempt one. Mr. Ryan can perhaps 
be more precise. 
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Mr. Ryan: Mr. Beseau had more to do with the discus- 
sion than I did. Do you have a specific question, Mr. 
Chairman? 


The Chairman: I would like you to give an illustration 
of how it would apply. 


Mr. Seaborn: I think I could give an illustration of 
that. The main thrust of the bill, of course, has to do 
with prepackaged consumer products. It seemed to us, as 
we were preparing instructions for drafting, that we 
should take into account the fact that there are other 
consumer products that are not prepackaged. I am think- 
ing of such things as rugs, carpets and pieces of furniture 
sold for use in the home which are not prepackaged and 
therefore do not come under a number of the clauses of 
the bill, but which none the less tend to be sold with 
some sort of tag giving information about them. The 
purpose of clause 18(i)(h) was to make it possible to 
require on the labels that went with this kind of product 
the inclusion of certain information that seemed relevant 
to a consumer purchase. I am thinking particularly of the 
enumerations in clause 10 as to the nature, quality, size 
and material content and so on, of the item. To give an 
example, the tag on a piece of furniture should be 
required to specify what type of wood was used in its 
construction, or alternatively a tag on a carpet might 
specify whether it is hand-made or machine-made. We 
felt that to leave completely outside the ambit of this bill 
any consumer product that was not prepackaged really 
did leave a gap in the field of consumer protection. 


Senator Flynn: When you say “subject to any other act 
of the Parliament of Canada’, do you mean that if it is 
already covered by another act you would not use this 
power? 


Mr. Seaborn: In this particular case this is so, senator. 
For example, there may be requirements passed under 
the Motor Vehicles Act unless they start to sell cars in 
cellophane. 


The Chairman: They start off by dealing with prepack- 
aged products. They make one sweep with the back of 
their hand and take the power to make regulations with 
respect to every kind of consumer product. The only 
limitation on it is that if it is dealt with in another act 
they are then of course, restricted from doing this. 


Senator Flynn: We have already section 3, Mr. Chair- 
man, which says: 


(1) Subject to subsection (2) and any regulations 
made under section 18, the provisions of this Act 
that by the terms of this Act or the regulations are 
applicable to any product apply notwithstanding any 
other Act of the Parliament of Canada. 


The Chairman: There are some words we have taken 
out of that subsection. You read the section as it appears 
in the bill. We have amended section 3 by taking out 
certain words. 


Senator Flynn: You passed the amendment before I 
came in? 
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The Chairman: I am sorry. 


Senator Flynn: That is all right, but my argument is 
still valid as far as the bill was drafted originally. 


Mr. Seaborn: It is primarily for prepackaged goods but 
this is a packaging and labelling bill, of which I am sure 
you are aware. 


The Chairman: I wonder what you call, for instance, a 
typewriter which is a consumer product. How would you 
say that is packaged? 


Mr. Seaborn: I do not think it is packaged. Regulations 
as to giving relevant information about a typewriter, 
would have to be made under Section 18(1)(h), and that 
would be in the form of a label. 


The Chairman: My purpose in raising this for discus- 
sion is to make the committee fully aware that under this 
regulation section we move into the area of consumer 
products other than prepackaged products, with only one 
restriction on the power of the minister. If there are 
other existing acts then this power to regulate does not 
apply. 


Senator Connolly (Ottawa West): I think probably 
there is something to be said for the manufacturer who is 
required under this act to state what is put into a pack- 
age, and who then complains that another manufacturer 
who does not put his product into a package but who still 
labels it is not subject to the act. Just taking Mr. Sea- 
born’s example, I think there should be a labelling 
requirement with respect to a piece of furniture. If you 
are getting birch when you should in fact be getting oak 
then you should have a protection— 


The Chairman: You are talking about honesty in 
labelling. Of course, the Criminal Code has a provision 
which would deal with labelling of the kind you are 
talking about. It would be a fraudulent transaction. 


Senator Connolly (Ottawa West): As a matter of fact, 
now that you raise it, you wonder sometimes why you 
need a specific act when you have in the Criminal Code 
so many provisions about this very kind of thing—mis- 
leading, confusing and deceptive advertising. 


The Chairman: I think the answer to that, Senator 
Connolly, is that when you have these remedies in a 
particular act the administration seems to become easier. 
Many of the charges under the Criminal Code are gener- 
ated by the police investigation. 


Senator Connolly (Ottawa West): It is done by adminis- 
trative means rather than by means of a police investiga- 
tion. It also multiplies the number of administrators. 


The Chairman: Having called attention to this, are 
there any comments from the committee? These are the 
points that have been raised. We have amended this 
morning subsection (1) of section 3, and subsection (2) 
of section 11. No other amendments have been proposed. 
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Senator Molson: Mr. Chairman, in regard to section 18, tions other than subsection (1) of section 3 and subsection 
there is nobody to consult in regard to making these (2) of section 11. 
regulations, is there? 


The Chairman: Under section 19 the proposed regula- Hon. Senators: Agreed. 
tions must be advertised in the Canada Gazette. The 
purpose of that is to give persons an opportunity to make Senator Flynn: With some reluctance. 
submissions. 
Are you ready for the question? Shall I report the bill The Committee then proceeded to the next order of 
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resumed the debate on the motion of the Honourable 
Senator Urquhart, seconded by the Honourable Sena- 
tor Cook, for the second reading of the Bill S-9, 
intituled: “An Act to amend the Copyright Act’’. 


After debate, and— 

The question being put on the motion, it was— 

Resolved in the affirmative. 

The Bill was then read the second time. 

The Honourable Senator Urquhart moved, second- 
ed by the Honourable Senator Laird, that the Bill be 
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The question being put on the motion, it was— 
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Pursuant to notice the Standing Senate Committee on 
Banking, Trade and Commerce met this day at 10.30 a.m. 
to further consider the following bill: 

Bill S-9, “An Act to amend the Copyright Act”. 


Present: The Honourable Senators Hayden (Chairman), 
Beaubien, Benidickson, Burchill, Carter, Connolly 
(Ottawa West), Cook, Croll, Desruisseaux, Haig, Hays, 
Isnor, Lang, Molson, Welch and White. (16) 


Present but not of the Committee: The Honourable 
Senators Lafond and Méthot. (2) 


In attendance: E. Russell Hopkins, Law Clerk and Par- 
liamentary Counsel; Pierre Godbout, Assistant Law 
Clerk, Parliamentary Counsel and Director of Commit- 
tees. 


WITNESSES: 

International Federation of the Phonograph Industry: 
Mr. Stephen Stewart, Director General, 
London, England. 


Mr. J. A. L. Sterling, Deputy Director General, 
London, England. 


At 12.00 noon the Committee adjourned to the call of 
the Chairman. 


ATTEST: 


Frank A. Jackson, 
Clerk of the Committee. 
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Ottawa, Wednesday, May 26, 1971 


The Standing Senate Committee on Banking, Trade 
and Commerce, to which was referred Bill S-9, to amend 
the Copyright Act, met this day at 10.30 a.m. to give 
further consideration to the bill. 


Senator Salter A. Hayden (Chairman) in the Chair. 


The Chairman We have with us, this morning in 
connection with Bill S-9 some representatives of the 
International Federation of the Phonographic Industry. 
Mr. Stephen Stewart, the Director General, and Mr. J. A. 
L. Sterling, the Deputy Director General are here from 
London, England. I suggest that Mr. Stewart start off by 
telling us what the industry is, what it does, and what 
relevance it has to this bill. 


Mr. Stephen Stewart, Director General, International 
Federation of the Phonographic Industry: Thank you, Mr. 
Chairman. 


Honourable senators, first of all, may I thank you for 
the courtesy of hearing me, a non-Canadian and member 
of the English Bar, and my friend, Mr. Sterling, who is 
an Australian, from the English Bar. The International 
Federation, of which I am Director General, is an organi- 
zation of record companies the world over, located in 
practically all countries where there is a record industry, 
and it deals predominantly with legal matters, such as 
copyrights and rights for records. 


If I understand correctly, Mr. Chairman and honoura- 
ble senators, you have so kindly asked me to come here 
to deal with the position outside Canada, rather than that 
in Canada. I have read the record of the previous hear- 
ings with some care. I find that you asked many ques- 
tions about what happens in other countries. You have 
the brief which has been presented and, if I may, Mr. 
Chairman, I think I can best repay your courtesy in 
calling me by sticking to what you, Mr. Chairman, called 
the main stream—the main stream being, whether there 
should or should not be a performing right given to the 
record producer. 


There are several points I would like to make with 
regard to the history of this right. The first one is this. 
Although in some countries this right had an early ori- 
gin—in Canada in 1921, yours being one of the first 
countries to grant that right—most of the legislation is 
much more recent and, in fact, most of it has been 
enacted over the last 15 years. 


Clearly, the reason for that is that when the first body 
of copyright legislation was passed, in Europe, the United 


States and other countries, the so-called mass media were 
either not known or were in their infancy, before and 
immediately after the first world war; whereas when 
copyright legislation got under way after the second 
world war, broacasting, television, records and films 
came to play the important role they play today. There 
has been an accelerating tempo of legislation over the last 
15 years. If I may give you just a few examples: in the 
United Kingdom in 1956, in Mexico, India, Norway and 
Pakistan, in the same year, 1956; in the Scandinavian 
countries—Finland, Norway, Sweden, Denmark—in 1960 
and 1961; then, New Zealand in 1962; Ireland in 1963; 
Germany in 1965; Czechoslovakia in 1966; Australia in 
1968 and Japan in 1970. 


So you will see that it is over the last 10 to 15 years 
that these pieces of legislation have been enacted. All 
those I have named, in the last 15 years, have given this 
right that you are debating here, the performing right in 
the record, to the record producer. Some of them also 
give it to the performer, or they say that the record 
producer has to pay some of the money he gets to the 
performer. 

May I make a point here again, Mr. Chairman, taking 
into account what was said before the committee? The 
word “performer” has a strict meaning. It is defined in 
the various acts of Parliament and in the international 
convention which is known as the Rome Convention. It is 
defined as “a person who performs literary or artistic 
works”; that is to say, an actor or a singer or a musician. 
So you were not really accurately informed when there 
was talk at one of the hearings about, I believe it was a 
telephone operator or sound technician in the studio 
having a right. That is not so. A performer is an artist, 
an actor, a singer, and so on. 


Senator Connolly: Is the assumption behind that 
restriction that a technician in the studio is paid for his 
services, and that should cover it; that he has no proper- 
ty right in the production? 


Mr. Stewart: I think that is so. 


Senator Connolly (Ottawa West): He has the right to 
his wage for the work he does, but he has no copyright? 


Mr. Stewart: I think that is the sort of thing. This is 
why you will find that the unions which have appeared 
before you are artists’ unions, musicians’ unions, and so 
on. 


Senator Connolly (Ottawa West): I am not sure, but 
perhaps you can help us on that. It seemed to me that the 
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union people who were here one afternoon some weeks 
ago were also speaking on behalf of the technician. 


Senator Flynn: Do you mean, Mr. Dodge? 
Senator Connolly (Ottawa West): Mr. Dodge. 


Senator Flynn: He was speaking only on behalf of the 
musicians, the artists, the singers. 


Senator Haig: Mr. Wood. 


Senator Connolly (Ottawa West): It seems there was a 
discussion. Mr. Stewart has already referred to the tele- 
phone operator. 


Senator Cook: They said “We are appearing on behalf 
of the Canadian Council of Performing Arts Unions”. 


Senator Connolly (Ottawa Wesi): But that did not 
include technicians? 


The Chairman: No. 
Mr. Stewart: That is exactly the point I had in mind. 


There is one other point I would like to make. It is that 
this tendency to give the artist a share in this right was 
started by the record industry. It was in an agreement, 
which has been filed before you, with the International 
Federation of Musicians, in 1954. The agreement, which 
is purely contractual, simply states that where the record 
industry receives a remuneration for the performance of 
its records, it will pay a quarter, 25 per cent, to the 
musicians, to the artists, usually in the form of payment 
to the unions, but not necessarily so. I say that because, 
again, reading the transcript, I see that some of the 
witnesses have doubted the sincerity of the Canadian 
industry in saying that they will do just that, if they 
receive payments. 


I think you will have the industry before you, and they 
will repeat this. All I am saying is that, if they say they 
will do it, they will do it because it is in line with the 
tradition of the industry in other countries, in fact, in 
most other countries. 


There is one other trend to which I would like to draw 
your attention. Recent legislation very often appoints a 
tribunal to adjudicate between the right owner, in this 
case the record producer, and the user, the consumer. In 
other words, the idea is that if the right owner and the 
consumer cannot agree on the tariff, let a judicial body, 
usually presided over by a senior judge, adjudicate on 
how much it should be. 


This, Mr. Chairman, was invented in Canada, in 1936, 
in the form of the Copyright Appeal Board, which exist- 
ed long before anybody else had thought of it. If I may 
respectfully say so, it struck me as an eminently sensible 
idea. It has been adopted by others. You have not 
claimed the copyright, but you have been copied in the 
United Kingdom, Germany, Ireland, Australia and, last 
year, Japan. That has been done in different forms but 
with the same idea: Let an independent tribunal adjudi- 
cate between the right owner, in this case the record 
producer, and the radio station, the juke box owner, the 
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cafe owner, whoever they are—the people who use the 
right. 


The tribunal—in Canada’s case, the Copyright Appeal 
Board—however, becomes the watchdog of the consumer; 
and this is the idea in all the legislation. And it works. 
Judging by the award a few weeks ago, honourable 
senators may agree that it works. 


Mr. Chairman, next I should like to deal with the 
exceptions, the countries which have not yet given this 
right. It has been said before you, and wrongly—and I 
want to say that without any disrespect, but wrongly, 
factually wrongly—that it is in only a few countries that 
this right has been granted. Let me state the exceptions, 
the countries where it is not granted. First of all, in 
Western Europe there are France, Belgium and Holland. 
In each of those three countries the matter is under 
consideration by an interdepartmental committee. How- 
ever, legislation takes a long time in this matter simply, I 
believe, because to the general public it is not a burning 
issue. It usually starts in the upper chamber—this again 
may interest you—such as the Senate in the United 
States, the House of Lords in the United Kingdom. This 
is perhaps because it is thought that more mature delib- 
eration would be given in the upper chamber. Perhaps it 
is because the cynics say that it offers no votes for the 
lower, elected chamber. 


The Chairman: Mr. Stewart, I would like to call to the 
attention of the committee that last week, when Mr. 
Goodman appeared representing Baton Broadcasting 
Limited, he stated in the course of his submission, and 
the statement appears in their brief, that—the United 
States does not recognize a copyright in the making of a 
record, nor does most of the rest of the world. It is 
fortunate that we have some knowledgeable people 
appearing also. Mr. Richard gave evidence on the first 
day that in most of the countries of the world this right 
is not recognized. I think someone was drawing a distinc- 
tion between the developed and underdeveloped 
countries. 


Senator Cook: I am glad you stopped after the word 
“record”. 


Mr. Stewart: I am grateful to you, Mr. Chairman, 
because I may now seek to defend a colleague at the Bar. 
I would point out that if numbers are counted his state- 
ment was justified. I suppose there are 120 members of 
the United Nations, and these rights are recognized in 25 
or 30 countries. Therefore I suppose it can be said, count- 
ing heads, that the large majority does not recognize 
them. 


With the exceptions I am about to give you, all the 
developed countries, those in a position, if I may say so, 
similar to Canada, having a culture... 


Senator Connolly (Ottawa West): 


generally? 


OECD countries 


Mr. Stewart: Yes, and some that are not; India, for 
instance. With respect to the exceptions, France, Belgium 
and Holland, there are interdepartmental committees, but 
no legislation yet. 
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In those countries in Western Europe, such as France, 
Belgium and Holland, where the performing right to the 
record producer is not recognized in the law, the broad- 
casters do pay, if you wish to term it so, voluntarily. 
Why do they pay? I think they pay—in fact, some of 
them have gone on record as saying so—because they 
recognize that this is a right that exists, if not in law 
then morally. They feel that obligation, and in France, 
for instance, pay quite substantial sums. 


One other point made before you which, with great 
respect, is not quite right, is that all the countries where 
this right exists and where the broadcasters pay remu- 
neration are countries where the broadcasting is state- 
owned. I think the British or Australian Broadcasting 
Corporations would be rather cross if termed ‘state- 
owned.” However, they are non-profitmaking corpora- 
tions, public corporations, which I think is what the 
witness meant. It is not right either, because in Australia, 
New Zealand and Japan, the last three countries which 
have granted this right, only in the last three or four 
years, broadcasting is rather similar to that in Canada. It 
is in the hands of private, commercial companies. So it is 
not correct to say that only the non-commercial public 
corporations pay. 


However, with regard to the public corporation, 
I would like to suggest to you that perhaps there is a 
moral here. What does “public corporation broadcasting” 
mean abroad? It means that the money for the broadcast- 
ing comes from the taxpayer, from the public, either by 
way of licences, because everyone with a television set or 
radio set pays an annual licence fee, or by way of Gov- 
ernment subsidiary, if the licence fee does not cover it. In 
other words, the remuneration paid for this right comes 
out of the purse of the public. Now, would it not be right 
to say that if in many countries where the money for the 
broadcasters comes out of the purse of the public it is 
fair, right and proper to say, as we lawyers say, a fortiori, 
even more so it would be right if the broadcasting were 
done for profit—in other words, if the broadcasters use 
their records and make a profit in so using them by 
selling advertising? 


Having dealt with the European exception, let me say 
at once that I would like to deal separately with the most 
often quoted exception, the United States of America. 
Why is this right not in the law of the United States of 
America? The answer is very simple: because the Copy- 
right Act at present in force in the United States dates 
from 1911. Records in those times were few; broadcasting 
and television did not exist; the film was in its infancy. 
Therefore, all those rights were not necessary. 


When the great upsurge of legislation started for the 
second world war, the United States had a difficulty in 
this field. It is not an unusual difficulty. It is because of 
the fact that they have a Constitution which gives a 
copyright that says that it is in writing. The question 
which the lawyers debated right through the length and 
breath of the United States was whether a record could 
be a “writing”. That was the legal problem. It was not 
until 1965 that a governmental commission pronounced 
for the first time, officially, that they considered a record 
to be a “writing” in the constitutional sense of the United 
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States and, therefore, federal legislation could deal with 
copyrights in records. 


May I make the point quite clear? There was a difficul- 
ty in giving a right, not only a performing right such as 
you are considering, but they could not even give, until 
this constitutional point was cleared up, an ordinary 
right against copy. In other words, if some one just 
pinched, if I may use the word, some one else’s recording, 
and pressed it, they could only be proceeded against 
under state legislation. There was, and still is, no federal 
legislation. 


Senator Connolly (Ottawa West): Was that a decision 
of the Supreme Court, or a declaration by Congress? 


Mr. Stewart: It was neither, really; it was the preva- 
lent opinion of most lawyers, but was never tested. In 
other words, they said that Congress could not do it until 
certain cases were decided in other spheres. One case 
related to migratory birds which fly from one state to 
another. There the Supreme Cturt held that there could 
be legislation. That was one precedent. 


There is in your brief the statement of the Registrar of 
the United States in 1965 which is, I think, the first 
authoritative pronouncement on the matter. I would like 
to draw your attention to it, because here is an official 
speaking who is not in any way a partisan. He says, on 
page 8 of the brief: 

Let me say plainly, there is no doubt in my mind 
that recorded performances represent the ‘writings’ 
of an author in the Constitutional sense and are as 
fully creative and worthy of copyright protection as 
translations, arrangements or any other class of 
derivative works. I also believe that the contributions 
of the record producer to a great many sound record- 
ings also represent true ‘authorship’ and are just as 
entitled to protection as motion pictures and photo- 
graphs... It is hardly surprising that you have heard 
tesitmony from performers and record companies 
urging recognition of a performing right in sound 
recordings. There is much to be said for this point of 
view, and it is possible that this right will eventually 
be recognized in the copyright laws of the United 
States as it is now in other countries. 


That was the first breakthrough. 


Last year, five years later, the bill which was presented 
to the United States Senate included the performing right 
to the record producer and the performer. I do not want 
to weary you with the details. If you want to have detail, 
the copy of this relevant extract is in the brief, among 
the appendices. The gist of it is that every time a record 
is publicly performed or broadcast a performing right is 
given to the record producer and to the performing art- 
ists or performers. Then certain things are said about 
rates, and there is a separate clause dealing with the rate 
for juke boxes, and so on. 


This, incidentally, is a matter on which legislation 
varies, but in some legislation there is a rate. However, 
they are very few; most pieces of legislation have accept- 
ed your principle of a tribunal, like a copyright appeal 
board. 
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I think the right to say about the United States 
is that they are late, that they still have a copyright law 
from 1911, which is 60 years out of date. I am reminded 
by Mr. Sterling that it was 1909, so it is 62 years out of 
date. It is miles out of date, and they are having great 
difficulty in getting through a bill which is at present 
before the Senate and the House of Representatives 
because of time difficulties, and controversial matters in 
the bill, nothing to do with the performing right in 
records, but things like CATV, for instance, which is an 
enormous problem in the United States, where interest- 
ingly enough the broadcasters are the ones who are 
asking for a right against the community antennae televi- 
sion on the ground that CATV could use their product. 


Senator Desruisseaux: Could not the same thing 


happen here too? 


Mr. Stewart: You are in a better position, sir, than I 
am to say that. I should have thought, quite possibly. You 
will then have the broadcasters before you in the position 
in which I believe I now am. 


Senator Connolly (Ottawa West): What you are saying, 
Mr. Stewart, is that the broadcasters, in the example you 
gave, say they have a property right in the production of 
their program, and the CATV people who just pick them 
up and distribute them for profit are exploiting that 
property? 


Mr. Stewart: That is so. I am grateful to you, because 
there is something I should have mentioned which I did 
not. 


When I spoke about national legislation I should also 
have told you that there was in 1961 an international 
convention on the matter, known as the Rome Conven- 
tion. Perhaps this acceleration of national legislation is 
something to do with the passing of the Rome Conven- 
tion in 1961, because 40 countries signed that convention. 
Each one still has to ratify it, but they signed it. That, of 
course, gives an. impetus to national legislation to 
conform. 


This convention is for the protection of record pro- 
ducers, performers and broadcasters. Again, this is an 
aspect that I think has been put before you. In many 
contexts it is the broadcasters who are asking, quite 
rightly if I may say so, for some kind of copyright in the 
broadcasts. Satellite broadcasting, for instance, not today 
but in the next five or seven years, I am told will be a 
burning problem. When you broadcast by satellite, appar- 
ently anybody with a powerful transmitter can fish your 
broadcast out of the air and then transmit it. The broad- 
casters say, “You must protect us against that, because 
the broadcast is ours; it is a product which is worthy of 
copyright protection.”” Two months ago there was a meet- 
ing, which I had the honour to address, of governmental 
experts in Lausanne to consider this very matter, on the 
basis of an international convention. It was presided over, 
if I may say so, with great distinction by a Canadian, Mr. 
Finlay Simons, the Deputy Registrar of Patents of 
Canada. You will therefore see that there are problems, 
wherein the broadcasters, who so strongly oppose this 
right in Canada, are in a not too dissimilar position, 


asking for rights which, in my submission at any rate, 
are very similar, and, if I may say so, rightly asking for 
them. 


The Chairman: With regard to the Rome Convention, 
you stated that the representatives of 39 or 40 countries 
appeared and adopted a convention for the protection of 
performers, producers of phonograms and broadcasting 
organizations. Is there a further step that would make 
that effective and binding on the countries who were 
present and adopted this convention? 


Mr. Stewart: I am grateful to you, Mr. Chairman. This 
is so. In an international convention the first step is the 
negotiation of text and debate as to whether these rights 
should exist or not. When this is done and the convention 
is drafted, it is then signed by the representatives of 
states. That is only the first step, because every sover- 
eign state having a legislature then has to ratify it. That 
means Parliament has to be consulted; in some cases the 
law has to be changed because it does not fit the frame- 
work, and then the country ratifies it. The Rome Conven- 
tion has so far been ratified by 12 countries, which, as 
international conventions go, in ten years is not too bad a 
record. 


For the reasons I have just given, in most countries it 
needs legislation, sometimes because the broadcast right 
is not in the law, sometimes because the record produc- 
ers’ protection is not in the law, and in a democracy that 
takes time. 


The Chairman: Could you tell me what Canada has 
done? 


Mr. Stewart: Canada participated, but has not yet, of 
course, ratified. Canada could ratify, as the law stands. 


Senator (Ottawa West): Canada is a 


signatory? 


Connolly 


Mr. Stewart: Yes. 


Senator Connolly (Ottawa West): Mr. Chairman, this 
was the very question I was going to ask the witness, 
because the other day great play was made of the fact 
that Canada had not ratified. In the witness’s opinion, 
does that make a material difference in the discussion 
that we are having here? 


Mr. Stewart: Mr. Chairman, there is something I would 
like looked up, because I would not like to be guilty of 
telling you something that is not correct. I am not abso- 
lutely certain that Canada did sign, but I am having it 
looked up. They were there, there was a Canadian 
representative but whether or not he signed, I cannot 
tell you. I will tell you in a moment. 


Senator Cook: I think he signed, with reservations, 
because of the fact that we were a federal state. Is that 
not so? 


The Chairman: What is that? 


Senator Cook: Were we not told that he signed, with 
reservations, but would have difficulty in ratifying 
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because of the fact we were a federal state and some of 
the rights might lie in the hands of the provinces and not 
in the hands of the federal Government? 


Mr. Stewart: I did not know that. The United States, 
for instance, signed. 


Senator Connolly: Has it been ratified by the United 
States? 


Mr. Stewart: No, they cannot. They have to change the 
law, because, as I say, there is no copyright protection for 
the record producer at all on the federal level, only on 
the state level. 


The other point I would like to make, if I may—again, 
because something was said before you on other occa- 
sions—is regarding the assertion that one can ratify the 
Rome Convention only if this right you are debating 
here, the performing right of the record producer, is 
given to both the record producer and the performer. Not 
so; not so. The Rome Convention gives each ratifying or 
member country the option to do either or both. In other 
words, the state ratifying the convention can give the 
performing right in records only to the record producer; 
it can give it only to the performing artist; or it can give 
it to both. The solution favoured by nearly all countries 
is to give it to the record producer and, in many cases, to 
put the record producer under a duty to share with the 
others. 


Senator Carier: Who is “the record producer’’? Is it the 
man who makes a master tape, or the one who presses 
the record after the master tape is made? 


Mr. Stewart: The right originates in the man who 
makes the master. 


Senator Carter: The master tape? 


Mr. Stewart: That is right. He can, of course, assign his 
right, just as you can assign any other right, just as for 
instance the author of a book usually assigns his right to 
the publisher. It originates with the man who makes the 
recording, just as it originates with the man who com- 
poses a tune. I wanted to make this point because, as I 
say, it was said you must protect both, you must give the 
performing right to both, if you want to ratify that. This 
is not so. 


May I say one word again about what you, Mr. Chair- 
man, called the main stream of the argument, that is: Is 
this right justified; is it right and proper to give it? This 
is really the main argument, as I understand it, which 
has been presented to you. 

I think the most succinct way of putting it is this. You 
can talk about this all day because it is a matter which 
borders on the philosophical. I think the realistic and the 
practical way of approaching it is the way in which Chief 
Justice Wendell Holmes in the United States approached 
it in the so-called “Sweetheart” case; and Mr. Justice 
Maugham in the United Kingdom approached it in the 
so-called Carradine case. It runs something like this. The 
record producer produces the record for playing in the 
home—that is, to a group of people, his family, a dozen 
people, perhaps. It is not a problem. 


If, instead of being played to half a dozen people, this 
record, this product, is played to a million people over 
there, or to 500 people in a hall, then that is something 
beyond what the record was intended for, and, if it is 
done for profit—that is to say, the user makes money out 
of using the record for what it was not originally intend- 
ed—then he ought to pay. 


This is really the guts of the argument. There are 
many arguments of a moral and philosophical nature, but 
I think the purely materialistic and practical one is that. 
Look at other realms of the law, such as patents or 
copyrights or trade marks, or whatever it is: if somebody 
does something which is of value, and somebody else 
takes it and makes money out of it, he ought to pay. It is 
as simple as that. 


Senator Connolly (Ottawa West): You set your argu- 
ment on a property right? 


Mr. Stewart: Yes. 


The Chairman: That was the essence of Mr. Justice 
Holmes’ judgment in the “Sweetheart” case. 


Senator Connolly: In what case? 

The Chairman: In the “Sweeheart” case. 
Senator Connolly: I would not know about that. 
The Chairman: Victor Herbert. 


Senator Cook: There he was addressing himself to the 
composer. Victor Herbert was the composer. 


The Chairman: But at the time he was the composer he 
did not have the right and he had to go to the Supreme 
Court of the United States in order to have the right 
recognized. 


Senator Cook: The point was that the composition was 
something which would lend itself to copyright. The 
question is whether the mechanical act of a number of 
people lends itself to copyright. 


The Chairman: This is the essential question here. Is a 
performing right something that is capable of being a 
copyright? This is what we are addressing ourselves to. 
Certainly, one element is that for the people who make 
use of it, they make money. That would appear to be an 
element in Mr. Justice Holmes’ decision. 


Senator Connolly (Ottawa West) It is an improper 
observation to make here, Mr. Chairman, but most people 
establish copyright in a sweetheart by marriage! 


The Chairman: Well, so early in the morning, senator? 


Senator Lang: I have a question for the witness. 
Throughout your remarks you use the term “record pro- 
ducer.’’ Is there such a thing as a “record maker,” as 
distinct from a record producer? 


Mr. Stewart: In some legislation—for example, the 
United Kingdom—that is what he is called, a record 
maker. But I do not think it makes much difference. I 
think that what the honourable senator has in mind is 
the distinction between the man who makes the first 
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recording—and this is where the artistic concept lies— 
and the subsequent processes which may be completely 
mechanical; in other words, the man who makes the 
10,000 copies by a machine going up and down. There is 
a very clear distinction between those two. 


Senator Lang: Or, even further, I can see a distinction 
between a recording that is produced, made by a record 
maker, to which there has been no creative input at all, 
and recording made by a record maker in which there is 
a productive or creative element. 


Mr. Stewari: Mr. Chairman, sooner or later, if you 
have the patience, you ought to be shown how a record is 
made, either by a film, which exists I believe, or in a 
studio, or something of the kind. I am only a lawyer, I 
am not a record man, but I am very interested in this 
and have been at many recording sessions. I would have 
thought that most recordings, and particularly the con- 
temporary music recordings, have a great deal of creative 
element, because very often—may I say a word about 
pop music?—the work, that is to say the composition, does 
not exist when the musicians arrive at the studio. They 
go there to play; and they just play. Then there is the 
producer, who says “That was good. Take!” just as a film 
producer does. Then they spread back and he says, “The 
trombone does not sound very good; can you play it a 
little differently, fast, twiddle it around a bit. Take!” The 
record is produced in a similar way to a film, because the 
snippets of the tape are put together just as a cutter puts 
a film together. The end product, which takes hours and 
days to record, but only a few minutes to play, is the 
sum total of a great deal of artistic input. 


This also applies in the classical field, because if it did 
not, why would it be that there are some recordings 
which are first-class and others that are not so good and, 
therefore, that are not bought or played by so many? 


My submission, therefore, would be that the recording 
process has been much maligned in these hearings; that 
the artistic input has been very much underplayed; that 
and I wish you would find the time to go and have a 
look. I think the invitation would be extended to you, Mr. 
Chairman. 


Senator Connolly (Ottawa West): It would be wonder- 
ful to see one of these. 


The Chairman: We can decide on that later; we are not 
closing our hearings today. 


Senator Flynn: It is interesting to hear of this differ- 
ence between the producer and the maker, when the bill 
before us relates strictly to copyright in records, to sell 
the rights to reproduce any such contrivance. Therefore 
it gives the right to the producer to prohibit others 
making records by copying. The distinction is that if the 
record maker is acting with a licence or under a contract 
from the producer, he is in the same position as the 
producer. There would be no such thing as a record 
maker who would not have a right from the producer, 
because the act protects the right of the producer to 
prevent copying. 


The Chairman: I wonder what the principle was in 
providing protection but not going further? 


Senator Flynn: I think it is interesting. 


The Chairman: A tailor may make a custom suit, but 
suppose I may take it somewhere else and have it copied 
and the tailor would have no right to prosecute. 


Senator Flynn: But here the producer would have a 
claim. 


The Chairman: What provides protection for the pro- 
ducer against reproduction? 


Senator Flynn: It implies recognition of the creativity 
of the producer of the record. 


The Chairman: Have you any comment on that state- 
ment, Mr. Stewart? 


Mr, Stewart: It should be accepted that they are both 
copyrights and rights of the record producer, maker, or 
whatever term you wish to apply. One right is to allow 
or forbid anyone else to copy his record. This is known 
as piracy, which incidentally is a great problem today in 
the United States. Industry spokesmen there say they lose 
$1 million a year by people doing just that, taking a 
record, copying it and selling it at half price. The reason 
they can do it is that there is no federal law; they have 
to be chased from state to state. It is now called thieving, 
because when intellectual property is recognized as prop- 
erty and taken by some one who does not own it, it is 
thieving. 


The other right, the conglomerate, is the one you are 
considering, the performing right. If a record is per- 
formed in public, the producer and/or the performer 
have a right to be paid. 


Senator Connolly (Ottawa West): Earlier, Mr. Stewart, 
you referred to the artists’s right to share in the proceeds 
of the sale of the record with the producer of the record, 
or the maker. However, now you have given an example 
of another element, the situation in which studio artists 
perform on musical instruments or sing, as the case may 
be. This involves a process of recording what they do. 


You say another artistic element is then introduced, in 
that a producer will say to the performing artists: “We 
want this; we want that; we don’t want this; we have too 
much trombone here, too much drum here, too much 
piano there”. You would liken him to the artist. 


Are these people in your conception inventors, origina- 
tors and artists? Do they share in the royalities from the 
record, and should they? 


The Chairman: The test would be: Is it an artistic 
work? 


Senator Cook: Every eye sees its own beauty. That is 
so, whether we discuss an artistic work or not. 


The Chairman: You may not appreciate this musical 
quality either. That is why I used the expression: Is it an 
artistic work? 
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Mr. Stewart: “Beauty,’”’ Shakespeare said,” is in the eye 
of the beholder.” In this case it is in the ear of the 
listener. There are three inputs in the making of a 
recording: obviously, there is the work of the composer 
and/or the textwriter; there is the work of the perform- 
er, who shapes it and gives it life; and there is the work 
of the record producer, who gives it existence in the 
form of a record, who handles it, who also shapes and 
forms it. 


This really comes from the statement of the Registar of 
Copyrights in the United States with respect to transla- 
tors and arrangers. No one has ever denied that a trans- 
lator has a copyright and a performing right. What does 
he do? In the case of a French play to be performed in 
English, he will take the play as it is, a pre-existing 
work, and translate it into his own language. Sometimes, 
of course, he makes a considerable contribution because 
of his mastery of the language. It could not be said that it 
is a completely original work. However, I know of no 
legislature which has denied the translator the copyright. 


Arrangement is a well-known process, as you know, in 
music. Suppose the Triumphal March from Aida or the 
Toreador Song from Carmen were rearranged for the 
375th time, this time for a jazz band or a small band of 
five. There is some originality in doing it, obviously, 
because otherwise those who perform it would not use 
the adaptation. However, it is not to be compared to the 
strokes of genius of Verdi or Bizet when they wrote the 
music. I cannot think of a copyright law that denies the 
adapter of the copyright, although it has been said that if 
you want to weigh it in terms of quality or originality, 
his influence is less original, sometimes considerably less 
orig nal, than that of the original composer. 


The point I am trying to make, and I think it is worth 
thinking about, is that not all copyrights have the same 
degree of originality. Therefore, there is nothing deroga- 
tory in saying, of the right of a performer or a record 
producer, that his originality may not be, and in many 
cases is not, as high in degree of originality as that of the 
composer. All I am saying is that the weighing of origi- 
nality is a matter for the Copyright Appeal Board, or 
those who negotiate these rights. In other words, as a 
lawyer would say: itis a matter of quantum, how much. 


What should not be questioned is that there is suffi- 
cient artistic input, originality, in a record producer to 
amply justify the copyright. Incidentally, the Economic 
Council, which as you know was not very favourable to 
the record producer, did acknowledge this. They did 
speak of the artistic input. 


The Chairman: I think they used the term “creative 
input.” 


Mr. Stewart: If I may draw these points together 
before I am asked questions, may I say there has been a 
great deal of copyright legislation in recent years. It has 
all been one way, apart from Africa and other developing 
countries. There is a very special reason for this. They 
have claimed, and in many instances rightly, special 
treatment. I do not think that is a point that I have to 
meet here. 


Apart from Africa, it has all been one way. Either the 
right was confirmed in the legislation or it was granted 
for the first time where it did not previously exist, such 
as in Scandinavia or in Japan last year. 


In Canada you have a situation which is different. You 
were one of the first to introduce the right fifty years 
ago. You have, as I said, invented the Copyright Appeal 
Board, a tribunal, which many countries have copied. 
You are now being asked to strike it out by way of a 
one-paragraph bill. 


There are two points here, the first being that I cannot 
think of another example—I do not think there is one— 
where this has been treated by way of a one-paragraph 
bill. This has always been treated as part of a copyright 
revision where many rights are dealt with, rights of 
broadcasters among others. A big problem in modern 
copyright legislation is Zerox machines. How do you pre- 
serve the right of the author when anybody can take a 
book and stamp out a Zerox copy? 


There are many complicated and important problems 
which have to be considered, and which, if I am right in 
my understanding, are being considered in Canada at the 
moment. Quite obviously the Copyright Act of 1921 or 
one that was revised in 1936 is due for revision. 


What is singular, and what strikes me as odd, is this 
one-paragraph bill, which I think is unique. I ask myself 
the question: Why should a country, which has in many 
ways pioneered this, strike it out by a one-paragraph 
bill? I hope this is not unfair. I have asked myself this 
question seriously and I can give only one answer. It is 
because broadcasters do not want to pay what now 
appears io be something like $100,000. I honestly cannot 
think of another answer. 


Senator Connolly (Ottawa West): Is that an informed 
figure? 


Mr. Stewart: It is about that. 


The Chairman: Applying the tariff rates fixed by the 
Copyright Appeal Board, that would be the amount in 
dollars. 


Senator Connolly (Ottawa West): Per annum? 
Senator Flynn: Yes. 


Mr. Stewart: I should point out that the award was for 
six months. It is approximately $200,000 per annum. The 
award was $100,000, but it was a six months’ award. 


The Chairman: If you recall, the minister left a letter 
the last time he appeared before us in which he translat- 
ed into dollars the effect of the application of the tariff 
proposed by the Copyright Appeal Board. His letter says 
that television stations are to pay only a nominal fee of 
$1 for 1971. Radio stations have been cut from a request- 
ed tariff of 2.6 per cent of gross revenue to 0.15 of gross 
revenue, and this is applicable only to stations whose 
gross revenue is more than $100,000. In effect, this means 
that radio stations will pay approximately $90,000 in 
1971, instead of the $3 million or more which would have 
been received, if SRL’s claim for 2.6 per cent of gross 
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revenue had been approved for the entire year. When 
they say $90,000 for 1971, since there is only half a year 
being considered, for a full year it would be $180,000. 


The CBC will pay only $15,000 for the next six months, 
rather than the SRL request which would have amounted 
to almost $900,000 for the en‘ire year. On this basis, for a 
full year the CBC would pay $30,000 under the tariff. 


Is this a summary of what you have been saying in 
relation to this one-paragraph bill, that the field in which 
this industry operates is a progressive one that really has 
an unlimited horizon, and who knows in what areas it 
will push forward tomorrow? 


Mr. Stewart: The Economic Council, in the parting shot 
of the paragraph devoted to this matter, said: Away with 
the performing right in records—and that the same 
should apply to video recordings. This is one of the 
things, Mr. Chairman that you probably have in mind, 
that in three years from now, or perhaps sooner, we will 
have on the market recordings which we will not only be 
able to hear but will also be able to see on our television 
screens, known as videograms videorecordings, audiovi- 
sion material, or whatever you wish to call it. This is 
interesting, because if you do what the Economic Council 
suggested, in other words, you eliminate this right, and 
you eliminate it also for videorecordings or videograms, I 
would think that you would have within a very short 
time the broadcasters before you howling for protection, 
because it will be their products, because they will be 
making and are already making videograms that will be 
the subject of protection. 


The proposition that a radio and television station 
should make a videogram or tape one of their perfor- 
mances over there, which should be taken by somebody 
else and produced, either in public, in a cinema or over 
the air by a competitor, would be hideous to them, and 
they would be quite right. In other words, you would 
have the broadcasters before you, as I sit before you 
today, asking for the right which at present, as I under- 
stand it, is a right in a record, and if you wipe that out 
and follow what the Economic Council seems to sug- 
gest—with respect, I do not think they have thought it 
out—you would wipe out the performing right in the 
videogram as well. 


That is the only aspect of the future we can foresee, 
because it has been worked upon. As you, Mr. Chairman, 
said, in seven or ten years from now there may be many 
other things arising from this, which would come into the 
same category, and which you would have wiped out 
without even considering the consequences. 


The Chairman: Are you ready for questions? 
Mr. Stewari: Yes, Mr. Chairman. 


Senator Connolly (Ottawa West): May I ask you one, 
Mr. Chairman? 


The Chairman: Did you say “one’’, senator? 
Senator Connolly (Ottawa West): Yes, just one. I know 


I ask a lot of you. As I understand it, this bill, while it 
was introduced in the name of the Leader of the Govern- 


ment in the Senate (Hon. Mr. Martin), is a bill that comes 
from the Department of Consumer and Corporate Affairs. 


The Chairman: That is right. 


Senator Connolly (Ottawa West): The minister was 
here a week ago. Am I wrong when I say that a letter he 
left with us would seem to indicate, or at least partially 
indicate, in a practical way the purpose of this bill? Am I 
right about that? 


The Chairman: Let me put it this way. The main 
thrust by all those who have appeared so far in their first 
argument, and the thread running through their whole 
presentation, was the cost and the exporting of this sub- 
stantial amount of money to the United States each year, 
in view of their other commitments and payments. 
Secondly, they said there was no artistic effort in press- 
ing out a record. It makes me pause a bit in trying to 
analyze that in the light of what Mr. Stewart has said, 
and makes me, for one—whether the committee wants to 
do it as a body or not, I do not know—want to see how 
these things are done. The dollars were really the basis 
of the presentation. Even at our last meeting, when the 
Baton Broadcasting people were here, they raised that 
question. They say that more than $17 million is paid 
annually in respect of these records to foreign parent 
companies, and should a tariff be approved for the broad- 
casting of these records, 50 per cent of the money 
received by Canadian subsidiaries of foreign parent com- 
panies will be paid out to the foreign parent companies. 
They were talking on the basis that if you calculate what 
it will cost the industry in Canada, under the tariff which 
the SRL people had requested it would be $4.5 million or 
$5 million more, some figure of that kind. We are now 
talking in terms of something which might be $250,000 or 
$350,000. 


Senator Flynn: It was the main theme of the speech 
made by the sponsor of the bill. 


The Chairman: I suppose it is difficult to analyze inten- 
tion, in legislation, except that in the background that we 
have here it would appear that dollars are a very impor- 
tant consideration. Canada participated in the principle of 
performing right protection in records even in the Rome 
Convention, and we would be getting out of line with a 
very substantial number of developing countries, and out 
of the trend that appears to be developing in the United 
States, so I think maybe the conclusion on your question, 
Senator Connolly, is that we have to use our own judg- 
ment on what the minister had in mind, but we could 
draw some conclusions from the evidence we have had 
before us. 


Senator Connolly (Ottawa West): Along the lines I 
have suggested? 


The Chairman: Yes. 
Senator Cook: The minister was not asked. 


The Chairman: The minister has not been invited yet. 
He will be. 
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Senator Cook: He is not acting off the top of his head. 
He is acting following the Ilsley Report and that of the 
Economic Council. 


The Chairman: I would say that basically you would 
have to conclude he was acting on the basis of the Ilsley 
Commission Report, and also on that of the Economic 
Council. 


Senator Flynn: Not the Economic Council, because 
their report had not been brought down when the bill 
was introduced. At a guess, he would have had advance 
information. 


Senator Cook: That is because of the arrangement 
though; he was acting on the Economic Council report. 


Senator Flynn: The Ilsley Commission Report. 


Senator Cook: It was supposed to remain in a state of 
abeyance until the Economic Council report came, and 
then as one moved the other moved. 


Senator Flynn: But the minister had moved even 
before the Economic Council started drafting its report, 
because we had a bill two years ago. 


The Chairman: That is right. When there was an in- 
dication that SRL was going to apply for a tariff the 
minister sent a bill which was introduced in the Senate. 


Senator Haig: Mr. Chairman, perhaps I might help the 
committee. Mr. Basford wrote on October 29, 1968, to the 
president of Sound Recording Licences Limited and said: 


I wish to express my serious concern about this 
application, and to inform you that I consider it not 
to be in the public interest... 


I must therefore inform you that it is my intention 
immediately to recommend to the government the 
introduction of legislation to prevent the levy of fees, 
charges, and royalties pursuant to your application 
and any other application of this nature in respect of 
fees, charges and royalties claimed for the year 1969 
and thereafter. 


Senator Burchill: In spite of the letter he read to us, he 
said he was still back of this bill, did he not? 


The Chairman: Yes. 


Senator Flynn; There was another question I wanted to 
put to Mr. Stewart. You mentioned the Rome Convention 
and said that the signatories can provide for performing 
rights for the artists or for the record producers, or for 
both. I was wondering if any legislation exists that lumps 
these two rights together; in other words, the performing 
right of the artist and the record producers would be the 
same, and it would be a matter for all the interested 
parties to arrange for the split. 


Mr. Stewart: May I ask Mr. Sterling to deal with this? 


Mr. J. A. L. Sterling, Deputy Director General, Interna- 
tional Federation of Phonographic Industry, London, 
England: Mr. Chairman, first may I say what a great 
privilege it is for me, as well as my colleague Mr. Ste- 
wart, to address your committee. The honourable sena- 


tor’s question underlines that this complex field admits of 
several solutions as to the way performing rights can be 
granted in respect of records. I do not think anybody 
could be blamed for finding the field somewhat confusing 
when it is first entered, because we have under the 
copyright acts of various countries two musical works in 
one record, and we have two Rome Conventions—the 
Rome Convention of 1928, to which Canada is a party, 
and the Rome Convention of 1961, that deals with per- 
forming rights. What we are trying to do is isolate these 
various problems as best we can for your committee. 


Senator Flynn’s question has helped us because, as I 
said, it underlines that if you accept the concept, as many 
countries have, that there should be a performing right 
in a record, as distinct from the composition, this princi- 
ple is recognized now in international law in the Rome 
Convention, 1961. But countries have adopted various 
ways of putting this principle into practice. 


There is legislation of the type similar to the United 
Kingdom, which is the legislation of Australia, New 
Zealand, Canada, India and various other countries which 
recognize the right to the record producer. There is legis- 
lation of other countries such as the Scandinavian— 
Sweden, Denmark and Finland—which approached it 
from another angle and recognized two rights in the 
record, apart from the composer’s rights. So they recog- 
nize, in effect, three rights: the right of the composer to a 
royalty when making the record or when his work is 
played, the right of the record producer and the right 
performer to get separate royalties. 


The legislation of the type that we find in the Com- 
monwealth countries tends more towards granting the 
right to the record producer and leaving it to him to 
share, under voluntary arrangements, with the perform- 
ers. This has been done in the United Kingdom for many 
years and it is also the subject of an international 
agreement. 


Senator Connolly (Ottawa West): Does it work? 


Mr. Sterling: It works, sir. It has worked, I think we 
can say without exaggeration, extremely well. We have 
had it working in England for over 20 years, where the 
record producers, the English SRL, as it were, receives 
the royalties from the broadcasting corporation, and it 
pays 20 per cent of that royalty to the individual per- 
former under contract with the record company, the man 
who has come into the studio and performed on his 
instrument. 


Senator Connolly (Ottawa West): Who negotiates that 
agreement? 


Mr. Sterling: That agreement is negotiated between the 
British record industry and the musicians’ union. I have 
only told of half the arrangement. There is, first of all, I 
think 20 per cent to the individual performer under 
contract with the record company, so he gets his share 
because, after all, it is his performance; and 124 per cent 
to the British musicians’ union, which they use for 
benevolent purposes, mainly, for training young musi- 
cians, and that kind of thing. So the United Kingdom 
system is that about 324 per cent, goes to the performer. 
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The Government of the United Kingdom was well aware 
of this arrangement when they passed the United King- 
dom Copyright Act in 1956. In fact, I think they would 
have required it of the industry, in any case. 


Senator Connolly (Ottawa West): May I interrupt 
again?—and I apologize. Going back to Mr. Stewart’s 
illustration in the case of this agreement about sharing of 
royalties, the producer does not participate? 


Mr. Sterling: Yes. The royalties are due in respect of 
the playing, the performing in public, or the broadcasting 
of the record. 


Senator Connolly (Ottawa West): Yes. 


Mr. Sterling: The law says—I am speaking of the 
United Kingdom now and am limiting it to that—that it 
is the maker of the record—that is to say, the record 
producer, the company, the firm or person that has gath- 
ered the artists together—who has the right. When he 
has the royalty, he voluntarily gives this 325 per cent to 
the performers and to the unions. So, in the United 
Kingdom example, he retains about 673 per cent. 


Senator Connolly (Ottawa West): But the producer in 
the studio is not sharing? 


Mr. Sterling: The actual producer in the studio—that 
raises a very interesting point, which has given copyright 
lawyers all over the world many problems in the field of 
literary work. Where you get a person writing, for 
instance, an article in the course of his employment with 
a newspaper, it is the same type of legal problem. You 
get two types of situation. First of all, the record pro- 
ducer, as the honourable senator has rightly called him, 
may come to the record company with the tape already 
made. He has made it outside the company’s premises. In 
that case, he is the copyright owner, under the U.K. law, 
and he makes his contract with the record company. 


Senator Connolly: That is another classification. 


Mr. Sterling: He may say, ‘‘When this record is played 
on the radio, I want that whole 674 per cent myself, 
because I am the copyrighter.”’ Some record producers— 
as we call them, freelance record producers—do say that. 


On the other hand, the record company may make a 
contract according to which it shares these royalties. But 
the actual employee—which is the question the honoura- 
ble senator has raised—as far as I know, is in the same 
position as the writer who works for a newspaper. It is 
up to him to make his contract with the company. 


After all, you get the same problem, as you said, Mr. 
Chairman, in the vast field that this opens up. You get 
the same problem with the person working in a scientific 
laboratory. He makes an invention. He could not have 
made the invention without the research facilities which 
the company has put at his disposal. So there is quite a 
large field for contract there. 


' To answer your question, I would say that in most 
cases in the United Kingdom the copyright belongs to the 
record company which has issued the record, which has 
either acquired the copyright from the producer or has 


made its contract with its employees. So you have sim- 
plicity in the United Kingdom system. I am not saying 
that this is the best system, but it is one system. 


Now I am coming, if I may, to the honourable senator’s 
question. The honourable Senator Cook said—and if I 
may respectfully say, rightly—that there are constitution- 
al questions involved in the ratification of the Rome 
Convention. As a member of the Australian as well as the 
English Bar, I am very conscious of the constitutional 
questions perhaps that our English friends are not always 
aware of, that a system built on a federal structure 
confronts, in many cases, a seemingly simple piece of 
legislation. In Australia they are very seriously consider- 
ing ratifying the Rome Convention. Constitutionally, they 
have no problem with regard to the broadcasting organi- 
zation which must be given the right under the conven- 
tion or with the record producer or record maker who 
must be given a right under the convention. The problem 
they have constitutionally is with the performer, and that 
we find in several countries because the performer must 
be granted specific rights under the convention, to stop 
people copying his live performance. This does raise con- 
stitutional questions. 


The Federal Republic of Germany has the same prob- 
lem under its constitution, but if felt that this came 
under the contract power. 


In the United Kingdom, although they have not the 
same kind of constitution, they did have a problem but 
they solved it by giving the performer a penal right. In 
other words, they stated that the unauthorized copying of 
his record went to the criminal law. 


Finally—and I apologize for taking so long in getting to 
the other system—there is a system where the individual 
record producer has the right, either under the contract 
or under what he does himself, that he shares voluntari- 
ly. 


In the Scandinavian-type legislation, which is also 
influential, you get this approach to where the right is a 
different type of right. The honourable senator mentioned 
a property right. I think this is the concept of the common 
law approach, that this right is a property right. But the 
Scandinavian legislation, I would say, has a more socio- 
logical aspect than a purely property aspect. It says that 
the performer has contributed and he should have a 
share, and it provides that in the law. The law does not 
provide the shares. This is subject to the tribunal’s deci- 
sion, because following the Canadian pattern there are 
tribunals. 


The main countries that follow the system of giving 
the right to the performer and the record producer are 
the Federal Republic of Germany, Sweden, Denmark, 
Finland and, most recently, Japan. 


If you would permit me, I would mention one thing 
here. Perhaps, in the ultimate, this is a very fine, indeed 
a noble solution to the problem, this second way of 
dealing with it, but it does have problems because you 
are dealing with individual performers who may come 
from many different countries. So you do have to grapple 
with the problem of.how you are going to make a foreign. 
performer. For instance, he may be in a performance of 
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Aida and you have to decide how you are going to allow 
them to participate. But that is by the way. The official 
report of the Rome Convention, in which I have been 
attempting to check Canada’s signature, contains a rather 
cryptic phrase. It states that the convention at the Rome 
Conference was signed by almost all the countries pre- 
sent. We believe that Canada signed on the basis referred 
to by the honourable senator, under reserve of the consti- 
tutional points. This is clarified by article 24 of the 
Convention. Canada’s position is quite clear; it either 
signed the convention in Rome, in which event it has the 
right to ratify it if it so desires... 


The Chairman: It has the right to ratify or not to 
ratify. 


Mr. Sterling: That is correct. Under article 24 of the 
Convention a nonsignatory can ratify, provided it is a 
member of one of the universal copyright Conventions or 
the Berne Convention. Canada, of course, is a member of 
both, so Canada’s position is the option, as you say, Mr. 
Chairman. 


With respect to the very interesting suggestion of the 
honourable senator with respect to the necessity of seeing 
what happens when a sound recording is made, I respect- 
fully suggest it is one of the magic things of our time 
when the sound comes out of instruments and a few 
minutes later from a material object. It is always a 
wonder to me. 


I would conclude by saying that this wonder can be put 
to the test very easily. Consider a performance by the 
finest symphony orchestra in your wonderful National 
Arts Centre, which I have visited, in which a microphone 
is set up and the finest performers play a recording. It 
will sound awful because the art and technique necessary 
to translate it on to the tape, for translation on to the 
record which will recreate it, takes, with respect, Mr. 
Chairman, some doing and some skill. 


Senator Connolly (Ottawa West): Would you say the 
same thing with respect to our speeches in the Senate? 


Mr. Sterling: They have a copyright. 


Senator Connolly (Ottawa West): I was thinking of the 
quality of reproduction. 


The Chairman: There is no tariff, though, applicable to 
the speeches in the Senate. 


Senator Connolly (Ottawa West): One point, which was 
pushed very strongly, arose at one of our earlier sittings. 
It is that the record makers, and this was stated by one 
of them, really make their profit by the sale of records, 
not on the performance of the records over the radio or 
television station, as the case may be. They offer their 
records to these outlets free; at times they actually pay 
them to use them. The purpose is advertisement, so that 
the sale of individual records will increase. In fact, I 
think it is fair to say that this is the great value to the 
record maker, not the right to a royalty which he might 
receive, but the sale of his records to the general public. 
Would you comment on that, Mr. Stewart? 
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Mr. Stewart: Again, I am very grateful to the senator, 
because I did not deal with this problem; I tried to deal 
with what you, Mr. Chairman, termed the mainstream of 
the argument: Should there or should there not be a 
right? 


Senator Connolly (Ottawa West): You are quite right in 
saying that, because that is the basic proposition. How- 
ever, this other question was raised and pushed very 
strongly. 


Mr. Stewart: I would very much like to deal with it, 
Mr. Chairman, if I may. It was my fault for not doing so 
before. It is not the first time, I assure you, Mr. Chair- 
man, that I have heard this argument. It is advanced in 
every country where legislation is under consideration. It 
simply says, in a nutshell: “We are advertising your 
records by playing them on the air. We are doing you a 
good turn; one good turn deserves another. Therefore, 
you should not charge for them”. It is an argument of 
quantity and I would not be surprised to hear, if ever we 
do hear the reasoning of the Copyright Appeal Board, 
that that argument had something to do with the reduc- 
tion of the tariff. 


What is the argument worth? First of all, let me say 
that everywhere in the world record producers have 
acknowledged that in certain circumstances broadcasting 
is beneficial and does help sales. No one has ever denied 
that. However, two of the witnesses who appeared before 
your committee are quoted in the transcript as stating 
that if there were not broadcasting of records, the record 
producers would go bankrupt. In other words, they could 
not sell their records if there were no broadcasting. I do 
not think that is right; in fact, I am sure it is not. The 
record industry as a whole—this is speculative, and I will 
tell you in a moment what little proof there is of it— 
thinks that if all broadcasting of records ceased tomor- 
row, it would sell as many records, if not more. 


Senator Connolly (Ottawa West): Really? 
Mr. Stewart: Yes, the industry does. 


Senator Connolly (Ottawa West): I find that difficult to 
understand. 


Mr. Stewart: May I illustrate my meaning, because I 
see that you are not with me? I was speaking of the 
industry as a whole; in fact, there is of course no such 
thing. It is a highly competitive industry, probably one of 
the most competitive. No single record producer would 
tell you that he could compete if his competitor’s records 
were broadcast and his not. That is the trick. If the 
industry as a whole were not broadcast, they think that 
not only would they sell as many but then might sell 
more. I will tell you why. 


I am now completely leaving the field of classical 
music, because it does not apply there. It applies to pop 
which, after all, accounts for the bulk of sales. A pop 
record has a very short life. It is thought that broadcast- 
ing has a great deal to do with this. The opinion is 
logical, because if the latest hit is broadcast on the radio 
twenty times a day, those listening may not be so willing 
to buy a copy. Furthermore, I do not know whether your 
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children are the same as mine, but teen-agers have little 
machines which copy the record from the radio and then 
plays back something which is not quite as good as the 
‘record but is something, and which may be used. The 
argument that in that case the industry would go bank- 
rupt is not true. An individual might encounter great 
difficulty if his competitors were constantly broadcast and 
he were not. 


The little proof that there is has emerged in one or two 
countries where broadcasting of records was, for a varie- 
ty of reasons, drastically reduced. Five or six years ago 
in Germany the record content of musical programs was 
reduced to one-tenth. This continued for three and a half 
months, during which time record sales increased. It is 
not conclusive proof, of course, but there is some evi- 
dence that there is a saturation point. 

I think it was one of the artists who made this state- 
ment before you, who said that he—or I think it was a 
she—feels that the artist’s working life or the life of her 
performance is shortened by broadcasting. 


The Chairman: I think it is 
over-exposure. 


shortened by 


Mr. Stewart: What I say is that when you have this 
argument before you, you have to weigh two things: the 
admitted fact that the record producer as an individual, 
as one producer, wants his records broadcast—evidence, 
he sends them, as you say, the records he wants them to 
play; but against that you have to weigh the fact that 
most broadcasting stations—and I note there are a few in 
Canada that might be an exception, but the bulk of them 
just could not survive one day without records. They just 
could not master the live music content. Why not? This is 
just not in Canada, because you have a dearth of talent. 
This is so everywhere. Why is this so? Because the live 
performance in the studio is far too costly, it is just 
economically not possible, whereas record playing is 
cheap. 


Senator Connolly (Ottawa West): You can run a pro- 
gram all day and all night on records, but you cannot 
expect an artist to be there all the time. 


The Chairman: With all due respect to the point you 
are making, Mr. Stewart, the real issue is not whether 
the record companies or the broadcasting companies 
would survive if the records were not played the way 
they are, or whether record producers would make or 
lose money, or whether broadcasting companies, if they 
did not buy records, would survive. I do not think that is 


the main issue, although I did get a statement from the 
Standard Radio people, I think, when they were appear- 
ing here with CAB, that they are, in one of their compa- 
nies, making records. I asked them why they were inter- 
ested in this bill. Well, they could not make enough 
records. Although they did not develop it, I take it that 
regarding the records they do make, they have some kind 
of arrangement where by they hand out to other broad- 
casting stations. I would be very interested in knowing— 
and I hope we will find out before we are finished—what 
is the basis on which other broadcasting companies pay 
one broadcasting company that is in the business of 
producing records as well. I would suspect that is not 
entirely gratuitous. 


Mr. Stewart: Mr. Chairman, your suspicion is well 
founded, but I would like a Canadian to deal with it. I 
think I know the answer, and it is what you suggest. 


The Chairman: Are there any other questions? 


Thank you very much, Mr. Stewart and Mr. Sterling. 
This has been very informative. 


Today we had the agenda organized so that SRL would 
appear. I have read their brief, it is quite lengthy, and we 
would not really do more than get going between now 
and the time we have to adjourn. While I tried to get 
permission from the Government Leader to sit this after- 
noon while the Senate is sitting, he did not see fit to 
agree to introduce that motion. 


Therefore, next Wednesday we have Mr. Estey appear- 
ing as counsel for the Musical Protective Society and for 
the Canadian Cable Television Association. Perhaps this 
would be the time, since SRL is really in the position of 
being the respondent, when they should have an oppor- 
tunity to defend their position, after everything has been 
said on the other side. 


I have consulted Mr. Fortier, and he said that he will 
not complain if we do not hear him today. So, having 
cleared that, I think this is the way we should deal with 
it. I was going to suggest too that perhaps the meeting 
mext Wednesday should start at 10 o’clock because the 
Chairman is obliged to attend quite an event the day 
before that is entirely personal. 


Senator Connolly (Ottawa West): Many happy returns! 
Senator Haig: We will agree. 


The Chairman: Thank you very much. 
The committee adjourned. 
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Extract from the Minutes of the Proceedings of the Senate, 
Match 30, 1971: 


“Pursuant to the Order of the Day, the Senate resumed 
the debate on the Motion of the Honourable Senator 
Urquhart, seconded by the Honourable Senator Cook, for the 
second reading of the Bill S-9, intituled: “An Act to amend 
the Copyright Act’’. 


After debate, and— 
The question being put on the motion, it was— 
Resolved in the affirmative. 


The Bill was then read the second time. 


The Honourable Senator Urquhart moved, seconded by 
the Honourable Senator Laird, that the Bill be referred to the 
Standing Senate Committee on Banking, Trade and Com- 
merce. 


The question being put on the motion, it was— 
Resolved in the affirmative.” 
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Pursuant to adjournment and notice the Standing Senate Com- 
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Bill S-9, ‘““An Act to amend the Copyright Act”. 
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The Standing Senate Committee on Banking, Trade and Com- 
merce, to which was referred Bill S-9, to amend the Copyright Act, 
met this day at 10 a.m. to give further consideration to the bill. 


Senator Salter A. Hayden (Chairman) in the Chair. 


The Chairman: Honourable senators, I call the meeting to order. 


We continue our consideration of Bill S-9. Our first appearance 
this morning is the Musical Protective Society and the Canadian 
Cable Television Association. Mr. W.Z, Estey, Q.C., is appearing as 
counsel, and Mr. C. David Macdonald is with him. I take it that you, 
Mr. Estey, will introduce the other panel members, You may start as 
soon as you wish, and I take it that you are going to make an 
opening statement rather than read the brief. You can assume we 
have read the brief, but you can be copious in your references or 
any thing else; you are the general. 


Mr. W.Z. Estey, Q.C., Counsel, Musical Protective Society; 
Canadian Cable Television Association: Thank you very much, Mr. 
Chairman, 


Mr. Chairman and honourable members of the Senate commit- 
tee, I have with me this morning Mr. Robert C. Short, President of 
the Canadian Cable Television Association, the second from the 
tight; Mr. Stanley G. Simpson, Executive Director and Secretary of 
the Musical Protective Society of Canada; and Mr, J. Lyman Potts, 
President of Standard Broadcast Productions Limited—all of whom 
appear with me on behalf of the Canadian Cable Television 
Association and the Musical Protective Society of Canada. 


I should now say a word, Mr, Chairman, as to what those two 
organizations are and as to what they comprise. The Canadian Cable 
Television Association may be known to some of you as the 
National Community Antenna Television Association. It changed to 
CCTA, and it represents almost all the cable and televisional systems 
operating today in Canada and serving many hundreds of thousands 
of Canadian homes, Of course, the number of people served by and 
dependent upon cable television increases virtually hourly. 


The Muscial Protective Society of Canada is a federal incorpora- 
tion without share capital. It was incorporated in 1927. It embraces 
all of the music-using components of the Canadian scene, including 
the Canadian Fair Association, the Ontario and National Arenas 
Associaton, the so-called wire music or background music services 
such as Muzak, the Canadian Association of Broadcasters, the CTV 
television network, the motel associations, the two large theatre 
chains, the four independent theatre associations across Canada, and 
smaller but no less important users of music throughout Canada. 


MPS has appeared in all the significant copyright hearings held in 
this country since 1927, including the 1935 royal commission 
presided over by His Honour Judge Parker, which resulted in the 


establishment of the Copyright Appeal Board and the passage of 
those parts of the act with which we are primarily concerned today. 


MPS also participated in the Massey Commisssion hearings when 
they went into the use of music in Canada by our many state-and 
private-owned institutions; and also in the [lsley Commission pro- 
ceedings starting in 1954, and throughout that period until the 
report came down in 1957. 


The interest of the people we are speaking for this morning, 
honourable senators, is vital in the application of the Copyright Act 
in this country, for this reason: the broadcasting components of the 
people we represent comprise a rather brittle industry in our 
spectrum of commercial activity in Canada. That goes without 
debate by reason of the fact that the Government of this country is 
now, and has since 1932, been spending a very large proportion of 
the Gross National Product, collected by the Government, in the 
maintenance of a national broadcasting service. In this year, 1971, 
this industry is subsidized by the federal Government in the amount 
of one-quarter of a billion dollars. Therefore, we submit to this 
honourable committee that any measure which is introduced in the 
legislatures of Canada which is going to be a burden on the 
economic well-being and health of the broadcasting industry, should 
be very carefully scrutinized, 


The Canadian Broadcasting Corporation, of course, can speak for 
itself, and has spoken; and we support everything they have said 
with reference to this bill. 


The private broadcasting organization has spoken, Again, we 
support them in that regard, and will add something to that as we 
proceed this morning. 


As the Chairman has said, I do not propose to follow the brief. I 
am appreciative of the fact that this committee does its homework 
and has read the brief. 


Turning to cable television—and then I am going to deal with 
theatres and then SRL—cable television is not at the moment in the 
line of fire. SRL did file a tariff which was published in the Canada 
Gazette. The Cable Association did respond to that by filing 
objections in the Copyright Appeal Board, and then a letter was 
received from SRL withdrawing, for the moment, their demand for 
the payment of licence fees by the Cable Television Association 
membership. 


We do not believe in living on the edge of a Munich-like 
situation. If this organization, which I will come to in a moment, 
has aimed the gun at us only briefly, we are realists enough to 
assume the gun will again be pointed at us. Therefore, let me tell 
you in a brief word or two what cable television is and why we 
bitterly oppose the introduction of any burdensome right for the 
use of phonograph recordings. 


First of all, cable antenna services are simply an improvement on 
the rooftop or rabbit ears antenna attached to your television sets. 
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The cable service is now not a luxury but a necessity in many areas, 
for a multitude of reasons, the two most important of which are: 
firstly, natural topographic interferences such as electronic shadows 
cast by hills, mountains and created in valleys; and secondly, 
man-made shadows created by highrise buildings and by what the 
engineers refer to as radio noise. 


To overcome those two difficulties and to give high-quality 
television reception in the home, over one million Canadian homes 
are dependent on cable television for that signal. Cable television is 
not a method of originating broadcasting and competing with the 
broadcast industry: it is first and foremost an antenna service for 
the improvement of the operation of television and FM sets, 
particularly in the age of colour TV with the high demand for 
accurate reproduction in the colour set. 


The Canadian Radio Television Commission, when it assumed 
jurisdiction over cable television on April 1, 1968, took a somewhat 
different stance, at least in the opening phase of its history, than did 
the prior administration under the Department of Transport; and 
CRTC have said, for reasons I need not burden this committee with, 
that on occasion and in some areas and for some purposes, cable 
television should serve the neighbourhood by originating a specific 
type of television service—I do not use the word “program”—and 
that that should be relayed to the areas served by this antenna sys- 
tem. That kind of local production is not the Ed Sullivan type of 
performance, but is the weather eye, time, local news, local 
organizations, local music groups and that sort of thing, where on an 
unoccupied channel of the receiver you can tune in and receive this 
local service. 


It varies widely in parts of Canada as to who does this. In the 
larger cities, where the licences for the antenna systems divide the 
city geographically, you get area services. For example, in the City 
of Montreal you have National Cablevision serving one area of the 
city, giving one type of program, you have Cable TV Limited serving 
another part of the city giving its own type of domestic program- 
ming, and so on across the country. 


In the City of Winnipeg it is divided down the Red River and 
the programming on one side of the river by Metro Videon carries a 
local program designed to meet the communication and information 
needs of the people on that side of the river, and there is Selkirk 
Broadcasting and a local system on the other side of the river. 


In conjunction with those services, the systems do on occasion 
and now frequnetly provide either a background music service or 
use recordings in connection with some programming. It varies. It 
will vary on one system from week to week, and you may go a 
month or two with no recordings. It is not of primary importance, 
but it would be a loss of service to the community if those systems 
were unable to use those recordings except by payment of a fee. We 
know where that fee would come from. It would come from the 
people who pay to get this antenna signal connected to their antenna 
and their FM sets. 


The Chairman: There is nothing new in people paying. 


Mr, Estey: No, and it will not end with this committee either. I 
suppose there is nothing new in people dying, but we should try to 
avoid it. 


The Chairman: You are talking about this cable system. Did I 
understand you to say they originate some programs? 


Mr. Estey: Yes, sir. 


The Chairman: How would that interfere with my reception of a 
program that I wanted to get on a particular station? 


Mr. Estey: I should explain that. Let us take Ottawa Cablevision 
or Skyline Cablevision, the two systems here. One is for the east and 
the other is for the west, and the Laurentians and Hull. Those 
systems carry a variety of signals. For example, Skyline carries the 
two CBC transmitters CBO on channel 4 and CBOF-TV on channel 
8. They carry CJOH-TV, the CTV affiliate on channel 13, and 
CFTM in Montreal, the independent. They transferred that to 
another channel, I think. 


Senator Connolly (Ottawa West): Where do you live? 
Mr. Estey: In Toronto. 


Senator Connolly (Ottawa-West): How do you know about all 
this in Ottawa? 


Mr. Estey: I have the fortune or misfortune to come down here 
once a week; and I incorporated the Skyline Cablevision system, and 
unhappily sold the idea to Ottawa Cablevision. 


When they started out they also carried Plattsburg, New York, 
and Burlington, Vermont, two Syracuse stations, and WWNY, which 
is a CBS affiliate on channel 7. 


Due to electronic difficulties, distance, phase and local noise, 
some of those US signals have been dropped and they do not have 
that full complement. On each system they have one dark, vacant 
channel, and it is on that channel that they carry the local signal. 
The way it works is very simple. At the antenna head where they 
receive the signals, at the bottom of the mast, there is a little house 
that amplifies the signal and puts it on the coaxial cable, that 
eventually splits into the distribution cables and connects to the 
house. At that little house they also feed in a synthesized television 
program which will come out on that vacant channel and look as 
though it came down the antenna as an antenna signal. 


The antenna service has a studio, which has in it the equipment 
of a television station, It has a camera, a microphone, an announcer, 
a producer and a recording turntable, and they build up a program 
of local interest. They do not set out to compete with “This Week 
Has Seven Days” or some Hollywood spectacular, but they carry the 
local church groups, council meetings, where the municipality 
permits it, travelogues from people in the community who have 
been away, and travel promotions of the community, as they do in 
the city of Montreal; also local sporting events. There is a system 
serving a piece of southern Ontario that carries organized baseball in 
summer and junior hockey in winter, and they do it just like a 
televison station. 


That is an alternative to the three major US networks, the three 
major Canadian networks, and the educational TV stations which 
are carried in the southern parts of Canada, which does not quite 
include Ottawa. There isno US educational TV here. 


Senator Molson: What are the three Canadian networks? 

Mr. Estey: CBC English, CBC French and CTV. 

Senator Molson: What about Canadian French? 

Mr. Estey: That is not a network. It is CFT in Montreal which is 


a single station. Now they are starting to formulate a combination 
of CFT in Montreal, CFT in Quebec City, one in Jonquiere and one 
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other. They are being tied into what will be the equivalent in the 
French language areas of the CTV English language service. 


There is a fourth network in Canada that is claimed to be 
operated by the Government of Ontario, although that is a bad 
word in the politics of this country at the moment. They operate 
channel 10, The station is owned physically by the Government of 
Canada and operated by the Province of Ontario on channel 19, 
That is becoming the flag station of an educational group. They shy 
away from the word “network’’, Cable television carries that in 
Toronto on channel 13. They do that by taking off the redundant 
CTV coverage on channel 13, They also carry other educational 
signals, but at the moment they are all coming from the United 
States, 


That is cable TV. All of us appearing today take the view that 
this alleged rate does not exist in law; that if it does it should not; 
and that it does not exist in the country which substantially sends 
into our country this recorded music. 


Let me turn from the passive side of broadcasting, which is cable 
TV, to the active side of broadcasting, which is the transmission 
side. It divides itself into three categories. There is radio AM, which 
we are all accustomed to, there is radio FM, which is short-range and 
high quality broadcasting on the high frequency spectrum, and there 
is television broadcasting. I have named them in the order in which 
they were discussed in Ontario’s recent famous Copyright Appeal 
Board hearing. AM radio was the target of most of the evidence as 
to what they did with recordings—not so much with FM radio and 
in television hardly at all. 


I have already hinted at the view expressed by saying that this 
industry in Canada is one that has been the subject of more royal 
commissions than any other single phase of our Canadian activity, 
including the railways. The broadcasters are now ahead on royal 
commissions by one over the railways and they are much newer. 
Ever since the Aird Commission of 1929, broadcasting in Canada 
has been found to be, first, a national necessity if we are going to 
keep the country together and develop its own cultural community, 
and secondly, that broadcasting, because of our geography, has to 
be assisted, It would not naturally survive against the vast American 
area of broadcasting. 


When you consider broadcasting in this country there are some 
factors that are essentially carried foremost in one’s mind. The first 
is that in AM broadcasting we are up against 3,700 United States 
stations. They have clear channels on three times as many 
frequencies as we have in Canada. It means that their 50-kilowatt 
transmitters come rolling in here by day and by night. I say that 
neither with alarm nor fear, nor dislike. It is a fact of life. 70 per 
cent of our population can receive United States AM radio in the 
day time and 100 per cent at night. 


Senator Isnor: Does that apply to all parts of Canada? 


Mr. Estey: Yes, clear up to Inuvik. It is much easier to get 
American signals than Canadian in the day time because of the 
nature of the radio navigational waves. For example, in the city of 
Saskatoon you can hear WGN Chicago much easier at night than 
you can hear Regina 150 miles away. In the city of Toronto we can 
hear WCBS New York in the winter time throughout the day. You 
have high level broadcasting which our people have come to like for 
one purpose. 
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In FM broadcasting the penetration is very great, but not as great 
because of the nature of the wave jump. Edmonton, for example, 
one of Canada’s leading cities, cannot get United States FM. Calgary 
cannot get American FM, but in Winnipeg you can and certainly all 
across southern Quebec, southern Ontario, the maritimes, and 
southern British Columbia, where most of the population of B.C. 
receive the high-power output of the American radio industry. 
There is an historical reason for that. One reason, unfortunately, is 
that—for reasons that I need not go into here—for a long time 
government policy was to hold the power of our broadcasting 
stations down to the power they held in 1940. It was a so-called 
power freeze. The Americans have no such philosophy. They treat 
radio frequencies like mineral resources; they are no good unless 
you develop them. So everybody gets the maximum power in the 
United States. You have Buffalo, for example, compared to 
Toronto, I was going to say that Buffalo is a second-raté city, which 
might start up the war of 1812 again. It is certainly a long way 
down from the metropolitan level of Toronto, but it has eleven FM 
stations. Eleven! They all roll into Toronto. We have in Toronto 
three or four commercial stations, one Province-of-Ontario-operated 
station and a CBC station on the Beethoven-kind of wave length, 
battling against 11 good United States FM stations. 


Now we come to television, Over half the country is within 
roof-top range of American television broadcasting stations. All that 
means is that you can put up an antenna on your roof-top without 
needing any cable system. Rabbit ears would not get a U.S, station 
in many areas, but with normal roof-top antenna which you see in 
southern Canada, and really south of this city, you can bring in, 
without reference to sunlight or darkness, from up to 120 direct 
miles, a good American station signal. 


I do not say this with any animosity or ulterior motive at all, but 
the United States government and citizenry are dedicated to the 
view that if you are going to use a frequency then really use it. So 
they put up 1,000-foot and 2,000-foot masts—heights which are 
unheard of in Canada. We think the airplanes may hit them so we do 
not allow them, but height is the thing in propagation for television. 
They also go to the maximum power—100 kilowatts below channel 
6 and 300 kilowatts below channel 8—and they almost always 
operate at that peak. So they roll into our big population centres, 


Senator Connolly (Ottawa West): You are not suggesting, 
Mr. Estey, that these are being especially beamed towards Canada? 
Perhaps in some cases they are, because of the market, but it just 
happens that they do, I take it, use these frequencies and they can, 
in fact, reach Canadians. But surely their prime target is the 
American market. 


Mr. Estey: That is correct, Senator Connolly, with four major 
exceptions, The four exceptions, from west to east, are KVLS, 
Bellingham, Washington, built for and advertising in the Vancouver 
market. In fact, it does not even bother to say it has a Vancouver 
telephone number when they announce it or show it on the screen. 
Then there is the Pembina-Minnesota-Manitoba station on channel 
13, a big 300-kilowatt transmitter, whose masts and guywires are 50 
feet from the Canadian boundary. Of course, they serve only 
gophers in that immediate area; there is nothing there. I hate to say 
that about the Prairies, but there is nothing around Pembina. They 
go into Winnipeg and they have a sales office in Winnipeg; that is the 
Winnipeg station. Then there is the Burlington, Vermont, area, 
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carrying Montreal advertising in a big way. It does not roll in with 
the impact that the Winnipeg one does, because of the prairie 
characteristics for disseminating those signals, but it is big in 
Montreal. Then there is WWNY in Watertown, New York. That 
cannot be justified on its level of operation by what is in 
Watertown. They reach Kingston and up into Ottawa and, of course, 
on occasion you will hear Canada’s national anthem when they sign 
off. Quite frequently they play the Canadian national anthem at the 
end of the day. 


Senator Molson: That is very courteous of them. 


Mr. Estey: You can imagine what would happen if we 
reciprocated. There would be pickets. 


The Chairman: I do not like to interrupt, Mr. Estey, but I was 
just wondering, when we are hearing about all these intrusions, 
deliberate or otherwise, into our air space by American stations, 
how does that touch on this bill? 


Mr. Estey: I was just going to come to that when I answer 
Senator Connolly’s (Ottawa West) last question, sir. In our 
respectful submission, it is a vital connection and it is the second 
key connection. The last area which is of some importance is that 
the three major Buffalo stations are all maximum-power, maximum- 
height stations, and at least one of them has located its antenna up 
to the edge of what they call the Niagara frontier, with a view to 
getting to the metropolitan Toronto market, and they advertise in 
their station rate-card, which is what they send out to the 
advertisers, that they reach 824,000 Canadian homes. That is a lot 
of homes. That exceeds what any Canadian television station 
reaches, including channel 9. That is WGR-TV, an NBC affiliate in 
Buffalo. It exceeds the reach because it is on the highest 
propagation channel there is in the television dial. As the numbers 
go up, the reach goes down. They are on a very strong base. 


Now, Mr. Chairman, the point of my submission with respect to 
broadcasting is simply that on those Burlington, Bellingham and 
Buffalo turntables are spun the records broadcast into the Canadian 
communities. Those records, of course, come from two major 
sources. They come from their own talent sources, RCA, Columbia, 
Warner Brothers, MCA, Capital; and they come from Deutsche 
Gramofon by way of Polydor, or from Decca, U.K.—the London 
record group. Those records are turning on those turntables, the 
signals are broadcast into Canada, and the big radio stations of the 
United States do, indeed, make music hits in Canada. We have many 
examples where those U.S. radio stations’ disc jockeys are talking 
about Canada and requests from Canada. They are big in southern 
Ontario through WK VW. With 50,000 kilowatts in Buffalo they are 
broadcasting to the youth of Ontario with these records. I do not 
want to take time to point out that Detroit has a dozen AM 
transmitters within four or five miles of southern Ontario, but at the 
same time that they are competing for the audience you have the 
Canadian stations in Windsor, Montreal, Vancouver and Winnipeg 
playing exactly the same records and competing for that audience. 
Oddly enough, on those Canadian turntables are spinning the 
Columbia records, the RCA records, the MCA records, the Decca- 
U.K. records and the Polydor Deutsche Gramofon records. They are 
precisely the same records. I will come back to the superficial 
distinction of “Made in Canada,” but let me say that they are 
precisely the same records. 


It is an anomaly beyond human understanding that a little 
country like Canada, with one-tenth of the population and 


one-twentieth the entertainment budget of the U.S., should say to 
the Montreal radio station, ““You pay that foreign recording 
company 50 cents to play that record, but the American station, 
playing the same record, does not have to pay the American 
recording company.”’ That is an anomaly which is really difficult to 
understand in a country of this size. 


If there were something immoral about it then that would be 
another thing; that is if Canada could not afford nationally to be a 
big trading nation, as we are, and at the same time defeat other 
countries’ legitimate rights. But that is not what is happening. In the 
United States, which is clearly the greatest entertainment market 
known on the face of the earth, there is no such right in a 
gramaphone record. It has been well litigated. Mr. Paul Whiteman 
went all through the courts against RCA trying to get such a right in 
the recordings, but the United States courts have always said that 
there is no such right, and the reason they give for that is that they 
go back into English history where copyright originates, back to 
Edward the Confessor’s day, and tracing it down it is apparent that 
what you are doing in copyright is protecting an intellectual 
function. You are not protecting a tangible commodity. You are 
protecting an intellectual property or works, and it has to be a 
musical work, an artistic work or a dramatic work. 


When you make that work into a piece of sheet music, for 
example, you have not created anything intellectual at all; you have 
just created a device by which the intellectual process can be 
repeated for some one else’s benefit. When you make a trombone 
with the slide device all you have done is created a mechanical 
device which will reproduce the intellectual property for the 
experience of the listener. Or you do it by a recording where you 
have a pianist sit down in front of a microphone and the vibrations 
are translated onto the surface of the disc or the record. But that 
can be used like the trombone and like the sheet music and like the 
pianola to reproduce by acoustic representation that intellectual 
work. 


Senator Connolly (Ottawa West): Do you restrict the intellectual 
work to the work of the originator—for example, the author of the 
piece of music? 


Mr. Estey: Yes. 


Senator Connolly (Ottawa West): Is that the rationale for the 
American decision? 


Mr. Estey: The same rationale. 


Senator Connolly (Ottawa West): In the Whiteman case and in 
others, did they argue in the courts that their contribution to that 
original intellectual work was another intellectual effort on their 
part, namely in the way they interpreted the work and the kind of 
results they got from it? 


Mr. Estay: Yes, that argument has been made and made 
repeatedly, and some day that argument may find itself in a statute 
in the United States. The performer by the way he plays it or by the 
way he performs it undoubtedly adds something, because I am sure 
that if you or I were to render a piece of music and then Mr. 
Whiteman were to render it, there would be a noticeable difference 
although the work would be the same. The Americans have argued 
that and have done so very aggressively. But before Paul Whiteman’s 
time, another great orchestral leader, Fred Waring, launched 
litigation to stop somebody from playing his Pennsylvania records. 
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He made that argument, but he was faced with the fact that that 
argument is unknown under copyright law. That is not to say that is 
not a good law, but it is unknown to that philosophy. 


The Chairman: You mean copyright generally or in the United 
States? 


Mr. Estey: Generally. The Waring and Whiteman discussions are 
not in the United States statutes because the parties admitted at the 
outset that the Copyright Act could not help them, but they argued 
the English common law of copyright. Now the United States 
statute still does not help the recording companies and the RCA 
company have no rights in the United States. 


The Chairman: I am just wondering about the relevance of your 
reference to common law in this regard because in England now 
they do have a statute. So if another country is looking for some 
persuasion or leadership, they might make use of common law 
decisions in another country, but actually those common law 
decisions do not reflect the state of the law in England. 


Mr. Estey: I suppose the last thing the Americans would do 
would be to follow an English statute, but they were arguing the 
philosophy was against that recognition, so it would have to be pure 
statute if you wanted to create a performer’s right. 


I think this creates a very important right. The performer here is 
sort of riding jockey-like on the back of SRL to get something out 
of the broadcasting industry. Mr. Wood who appeared before you 
was first to say that. They would like to get something from people 
who play their artists’ records, and it is a convenience to them to get 
the money now from SRL if that is the best they can do, but really 
what we are deciding and talking about in this legislative arena is 
whether section 4.(3) of our act should protect not a performer’s 
right, but a recording company’s right, not just to prevent piracy of 
the record but to prevent the use of that record in broadcasting. For 
example, I have a Polydor record, a 45 rpm record which is the kind 
the radio stations play, and the evidence is that this is the kind of 
thing that the radio stations sell in a big way to the youth of this 
country by the playing of that record on the air. Now this record 
represents and focuses the anomaly of the situation with which you 
gentlemen are faced. This record is thrust into the hands of the 
broadcaster by the recording company with the request to play it, 
so much so that CFRB, which is a large broadcasting station in 
Toronto with a vast audience, has a chair reserved in their music 
director’s office for the representative of Mr. Wilmot’s company, 
Columbia Records (Canada) Limited, because he is there almost 
every day to push these records. Yet on the face of this Polydor 
record it says “Unauthorized copying, public performance, broad- 
casting of this record are prohibited.” 


Copying the record is treated in a strange way in various 
countries. There is a great conference going on now in Europe—and 
it will resume in November—at which Canada is represented, trying 
to ascertain the extent to which pure copying is going on and how it 
should be stopped. Piracy of the record, is, of course, prohibited by 
our statute. You cannot copy this record. Now ironically enough in 
the United States there is no prohibition against straight copying of 
a record and “piracy” is not the word to use there because it is not 
unlawful. Piracy is a big industry in the United States. Some states 
have acted to stop it but we do not have it here. Then broadcasting 
is prohibited, but broadcasting is not prohibited by Polydor; in fact 
they go a long way out of their way to make sure it is broadcast. So 
that is an anomalous duality of position which has been assumed by 
the recording industry. 
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Senator Connolly (Ottawa West): Where is that company 
located? 


Mr. Estey: Polydor Limited is located in Hamburg, Germany, 
and I think it is a truly international company because it is in 
Holland to start with, I think. It is partly owned by Philips and 
partly by Deutsche Gramofon of Hamburg, and I think Deutsche 
Gramofon is owned by Siemens A.G., the large German company. 


Senator Connolly (Ottawa West): Would you assume that that 
prohibition is put on the record to suit the legal situation in various 
countries in the world? I assume from what you say that they 
operate in various countries. 


Mr. Estey: It might be possible that that is the case, senator, 
except that this one says ‘‘Made in Canada,” and that printing is put 
on in Canada. 


Let me now deal with the point as to how the industry operates 
here and as to what SRL is. 


Senator Cook: Do | gather that if there is any extension of the 
copyright at all, as you see it, you would rather an extension in 
favour of the artist rather than the extension in favour of the 
manufacturer of the record? 


Mr. Estey: You are putting me to an evil choice as I speak for 
people who have a thin time of it in using these records. We would 
not believe that either one should have a right to any payment for 
the use of this record. If I had to put them in scale of order, I would 
give it to the performer because he brings something to the record. 
The recording company brings nothing to it except tangible 
hardware just as though they manufactured the keys on an organ. 


Senator Grosart: I take it, Mr. Estey, you are making a case for 
limitation of the performing right to the original composer and 
author? 


Mr. Estey: Yes, sir. 


Senator Grosart: Would it be correct to suggest that perhaps you 
are thinking of the possible effects of the proliferation of the 
performing right to the record manufacturer, the performer, the 
producer, the artistic director, the sound man—all of whom can 
contribute greatly to the success or failure? 


I am suggesting that in speaking of the dangers of that 
proliferation you are looking for a point of cut-off—the point at 
which the performing right should subsist in only one legal person, 
that is, the original composer. Is what is in your mind is that all the 
rest are users of the other man’s property? 


Mr. Estey: That is right, sir. 


Senator Grosart: That is the cut-off point. Everybody else is 
taking somebody else’s property, voluntarily obtaining permission, 
which you must, to license the use of somebody else’s property, and 
knowing that under present circumstances, and as they have existed 
up until this point and still exist, to make money using that man’s 
property. Is that it? 


Mr. Estey: That is precisely the position, and I would not like to 
change one word of it. 


You can document that as you, sir, may well know. First of all, 
the Gregory Committee in the United Kingdom said that this 
proliferation of right gives rise to great difficulties. The Isley 
Commission in Canada, the late Chief Justice Isley said, ““We do not 
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want to import that into Canada, but if it is in the act it should be 
out.” You find many examples. For example, it has been discussed 
in other forums what would happen at a football game of the 
Ottawa Rough Riders if we had this proliferation of rights. Could 
the public ever hear or see that game by electronic means if we 
proliferate the rights? 


First of all, in order to get the thing on the air, if the performers 
had a right, because of the dramatic performance alleged by the 
football players, I suppose, you get the fellow who owns the team 
to give the right to put that representation on the air, video. 


If you play any kind of music at all, live or recorded, you get the 
rights licensed by the owner of the works. If you use recorded music 
you get another licence from the recording company. Then, if you 
wish to use it in a bar-room or any place where there is public access 
to the set, you have to get a licence from the broadcasting station, 
and maybe the station would have to get a special licence from the 
network, as sometimes has been argued in the United States. So you 
would have five rights before the public could ever enjoy an Ottawa 
Roughrider football game. 


Senator Grosart: And the quarterback might assert a performing 
right in his signals, which are an essential contribution to the success 
of broadcasts. 


The Chairman: That may be creative too. 
Senator Grosart: Yes. 


Mr. Estey: Yes. As Joe Capp said, that is worth half a million 
dollars. 


Senator Grosart: And the fullback might claim that he had an 
educated toe and, therefore, it was an intellectual contribution. 


Senator Carter: Why not take hockey? Then you have all kinds 
of performers. 


The Chairman: Mr. Estey, could I summarize? Is the point—it 
seems to me it is—that you are putting forward at this moment, that 
to maintain this performing right in records would add a cost to the 
users who make use of the records, and they have a thin operation? 
I think that was the expression you used. 


Mr. Estey: That is right, sir. 


The Chairman: So, is this the measure that we should look at, 
the dollars? 


Mr. Estey: I think that national self-interest is always a strong 
emotion, and I think that it is an enlightened self-interest in Canada 
because the community needs the broadcast industry. I do not need 
to argue that; the Government of Canada has argued that for 40 
years for me. Sometimes I have argued against it. Also we should 
not do anything which is intellectually dishonest which impedes the 
growth of that industry and allows it to serve the community of this 
country. 


The Chairman: Which industry are you talking about? 


Mr. Estey: Broadcasting. And, of course, it employs many 
Canadians. It is the open door to the construction of a Canadian 
cultural community, according to the CRTC, the Massey Com- 
mission, the Fowler Commission, and any number of others. 


Mr. Chairman, I know the committee has heard a great deal of 
this before, but I would like to deal with it briefly. 
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The Chairman: Just before you jump to that, you are talking 
about national self-interest. I just wonder if you could develop that. 
I do not quite understand it; I do not follow you. 


Mr. Estey: It has been the history of our broadcasting industry, 
and now our press industry, as the Davey committee has indicated, 
that we exist in face of enormous intellectual pressure from the 
United States. It is a good pressure, in that it excites our demand for 
progress and brings us know-how which otherwise we would have 
laboriously to put together, but it has its disadvantage—or its price, 
which is perhaps a better way to put it. 


One of the prices is that to find spectrum space for our industry 
we have to have an economic base for that industry, to buy the 
transmitters and to buy the talent, and to combine the two and put 
signals on the air and into the living rooms of this country. 


We cannot operate a network economically. The Canadian 
Broadcasting Corporation loses $45 million a year running its radio 
operation because it runs a network. We cannot economically run a 
television network in Canada. The microwave circuit is 4,300 miles 
long. The United States network is 2,400 miles long. We have 21% 
million people supporting it. They have 215 million people 
supporting it. They have a vast advertising industry. We are a very 
small advertising industry. 


We have to maintain some kind of east-west communications in 
this country; that is Government policy. Political parties to the 
contrary, it is always Government policy. 


Here we are asking ourselves to impose upon this great and vital 
industry a tariff which some day will rise, as all tariffs do, to a tariff 
of considerable importance. I am asking you what are the value 
priorities? Is there something here which we are robbing from 
foreign owners for which we should compensate them; or are we 
inflicting on one of our main industries a burden which the 
competing United States industries do not have? I say it is not in 
our national interest to do it. 


I can go on at great length on variations of that theme, but that 
is the bedrock proposition, and it is as true on Vancouver Island as 
it is in the City of Montreal or in Bonavista-Twillingate. 


Senator Cook: They are two different towns. 
Mr. Estey: I put them together. 


The Chairman: Senator Cook, I do not know how you came to 
be named. Is Twillingate your territory? 


Mr. Estey: I thought that if I put them together they would 
equal Montreal, but I guess that is not right. 


Senator Connolly (Ottawa West): Perhaps if you went to 
Bonavista-Twillingate, you would see how important it was. 


Senator Flynn: It was in the days of Mr. Pickersgill! 
Senator Cook: Then we heard all about it. 


Mr. Estey: The recording industry itself deserves close attention 
in these deliberations because it is our respectful view that this 
legislative body, before it considers its statute, should be very 
keenly and completely aware of the industry that is being affected. 


The industry we are talking about is the recording industry of 
Canada. The evidence before the Copyright Appeal Board is that 
more than 90 per cent, and I think 95 per cent, of all records are 
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imported, one way or another, into Canada, and 5 per cent are 
produced, in the sense that the recording session is here, in Canada. 


90 per cent of all records sold in the stores of this country are 
like this little fellow that I am holding up, the Polydor record. They 
are produced by eight main enterprises, which includes five from the 
United States, Polydor from Europe, London or Decca (UK) from 
England, Capitol which is EMI, split US and UK, Quality, which is 
MGM, Selkirk Broadcasting, and some others. I understand the 
casting vote for control is MGM Records. 


Those companies produce very few original recordings in 
Canada. I say that as being neither good nor bad, but factual. They 
import into Canada a tape of which I have a copy here. It is a master 
tape or mother tape which is the result of a recording session with 
some organization, pianist, organist, Paul Whiteman, or somebody 
else, and this very valuable creation is then duplicated. 


Let us take one made in West Germany. They make a basic tape 
which they put in their vault. They make copies or replicas of that 
tape of the kind I have here, and they send one to each of their 
affiliates around the world. It could come from RCA in the United 
States. 


The Canadian company or subsidiary, under its licence agree- 
ment with the parent, brings this type across the boundary. It pays 
very little duty on it. Actually it is 20 per cent of $15, which is $3 
to bring this in. 


You do not need an orchestra in Canada once you have this in 
your possession, because this is an orchestra. They play this through 
their machinery and they produce a stamper, which is what I am 
holding up now. They lock this thing into a press, as though you 
had type in your press, and it jumps up and down and punches out 
these little records. They then stick on the label which indicates that 
it is made in Canada. The record is made in Canada, but the vital 
part, the performance right, is not made here. We do not use 
Canadian musicians or Canadian engineers. That is not made here at 
all. 


In an emergency, where it was a big hit in the United States, 
they would bring in this little record. Then by a slightly different 
procedure they would make a master from that and stamp it out; 
but in the main it is through this tape. 


Those records so made are distributed across Canada through 
wholesalers and other people, sometimes know as rack jobbers. 
They are like pocketbook distributors. They are the fellows who put 
these out on the shelves in the music stores. The evidence was that 
some of the rack jobbers are owned by the recording companies, 
and some of the retail outlets are also owned by the recording 
companies. That is a fact of life. 


Those recording companies then banded together—they are all 
non-Canadian, except Quality, which is half Canadian—and they 
formed SRL. SRL is a private company owned by eight stock- 
holders. They have no definitive arrangement as to what they do 
with the money they get, if any. They say they are going to give it 
to Canadian talent, musicians and so on. But I ask the committee to 
remember one very illuminating fact, which is that when the 
Canadian radio and television Commission held extensive hearings 
“on how” we get Canadians on to the air in Canada, how to build a 
recording industry, and how to nurture this entertainment group so 
that they are nationally capable and internationally known, and so 
on, no recording company came to those hearings. There was not 
any great gesture that “we are going to put this or that into it.” 
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There are some Canadian recordings made. I am not saying there is 
none, but these people did not do it. We have broadcasting stations 
making them. For eight years the Standard Broadcasting group have 
been making recordings in Canada. They spent over $1 million on 
Canadian talent. 


Senator Connolly (Ottawa West): Over what period? 


Mr. Estey: Since 1963. They have a service which they first 
introduced for radio stations and they sell them to the public. That 
is a charitable operation. That loses money. The group, I under- 
stand, make records in the sense that they pay for recording 
sessions, they make the tape and the master, and they give it to 
CTL, Canadian Talent Library, the standard organization. 


I understand the royalties would not fill the petty cash fund. It 
costs $12,000 to make that LP and they would not get $100 back. I 
am not damning the record companies for not doing this. I am 
pointing out that the economic facts of life in our country make it 
very difficult to nurture a Canadian original recording industry, and 
they make it very difficult for the broadcasting industry in Canada 
to do likewise. But they are required to do it by the Canadian Radio 
and Television Commission and they should be because they are 
part of the Canadian radio and television industry. 


To say that SRL needs the money for this is to say that they 
need it more than broadcasters need it. Let us examine the next 
stage of SRL. What rights do they get in this process? Let us go 
back to the beginning. The first thing that happens is, they press this 
record from a tape they did not produce. So they have the profit 
from the sale of the record, whether they sell the LP for $5, $4, or 
$6, or they sell the little 45 for $1 or $2. There is a profit in the 
operation. According to the 1970 statistics, Canada they sold 45 
million records. So the industry is not bad, and Mr. Chislett of MCA 
told the Copyright Appeal Board that it is a $100 million a year 
industry. 


Senator Connolly (Ottawa West): In Canada? 


Mr. Estey: In Canada. That is a pressing and distribution 
industry really. In addition to that profit— 


Senator Cook: What do you mean exactly by profit? 
Mr. Estey: Profit on that operation. 
Senator Cook: Turnover. 


Mr. Estey: But they do not do it at a loss. 1 am not saying profit. 
I am saying that Canada Statistics say 45 million records, and Mr. 
Chislett said it is a $100 million business. It is a big business. 


Senator Flynn: CBC is a big business, but it is losing money. 
Mr. Estey: Well, let us not get into that. 


Senator Connolly (Ottawa West): We can assume that this is a 
profit-making industry. 


The Chairman: We can assume that it was intended to be. The 
$100 million is the volume of business. 


Mr. Estey: Gross volume. These recording companies, in addition 
to that stage of operations, are getting more and more into what is 
called the publishing business. You see on the face of these records 
the name of the publisher. The evidence before the board was that 
almost all of the recording companies have two publishing houses, 
one of which is a member of CAPAC, the Composers, Authors and 


28 ewe 


Publishers Association of Canada, or one is a member of BMI 
(Canada) Limited. That means that when they first make their 
contract with a composer he assigns his rights to them and they 
assign the performing rights to one of these societies. The record 
company will now get a royalty from the tariff approved by our 
Copyright Appeal Board for the use of that music on the air in 
Canada, whether it is by recording or sheet music or whether 
somebody whistles it. It does not matter. So you get that second 
return —the performing right of the work itself. That is significant. 


Senator Grosart: Your brief seems to suggest that this is 50 
percent of the original performing right now being collected on 
behalf of the original author and composer. That 50 per cent would 
go to the recording company which was the publisher of the 
composition involved. 


Mr. Estey: That is the CAPAC maximum. CAPAC has a by-law 
which assures that its composer must get half of the performing 
right, and the record company gets half. I do not know if BMI has a 
by-law like that which would protect the composers. 


Senator Grosart: Or protect the publishers. 
Mr. Estey: The publisher would otherwise get it all. 


Senator Grosart: Surely, the composer as a member of his own 
society. 


Mr. Estey: I was thinking in terms of his assignment of his rights. 
If he assigned them all to the publisher, then the CAPAC by-law 
would cause the 50-50 split to occur. It could be by contract, of 
course. 


Senator Grosart: Surely, his first assignment as a member of that 
society is his assignment of the performing right to his own society. 


Mr. Estey: If he does it that way, then, of course, he is 
protected, 


Senator Grosart: I am told that that is a condition of 


membership. 


Mx. Estey: In any event, the recording company gets part, up to 
half, of the performing right with respect to that music, whether it 
is by the record company or not, That is its second return. 


The recording company has a third source of return. Under 
section 19 of the Copyright Act anyone who wishes to make a 
record of a copyrighted work may do so by paying the publisher of 
that work or the owner of the work, whoever he is, two cents per 
side which is, in fact, two cents per selection. So the publisher, 
which is the recording company where it owns that right, gets that 
third return. 


The fourth return would come under the recently-approved SRL 
tariff by the Copyright Appeal Board so that when a person buys a 
record, pays the $5 for the record, that is just the beginning. 
Somebody then pays the performing right, the recording right, and 
then a performing right to SRL. What is really before this house, the 
Senate of Canada, is whether or not these record stamping companies 
are entitled, either intellectually or economically, to those 
additional augmented earnings over and above what they are getting 
from their conduct of their normal business, which they have done 
for years and which they do in the United States without any such 
tariff. If the answer to that is in the affirmative, is it still in the 
interests of this country, knowing that the impact is going to fall 
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substantially upon the broadcasting industry, to allow the act to be 
interpreted in that fashion to cause that drain? 


I know that for the first half of this year there is no fee, and 
it is $1 a year for the small stations in the last half. But those figures 
I find very illusory because of my fortunate, or unfortunate, 
experience of participating in every Copyright Appeal Board hearing 
since 1948, During the last few years we have seen some remarkable 
changes in the compensation paid to performing rights societies. In 
the case of BMI, since 1952, when they started, they received 
$76,808 that first year. They filed a tariff of only one item, 
broadcasting. By 1969 BMI had risen from $76,000 to $1,415,898, 
which is a 1,700 per cent increase over a period of 17 years. 


The Chairman: But, surely, the volume went up. 


Mr. Estey: Everything went up. There has been inflation and 
communities have become more prosperous. Every thing has contrib- 
uted to that rise, but the tariff has been increased, Mr. Chairman, by 
percentages— 


The Chairman: Well, what would be the increase in percentage of 
the tariff? 


Mr. Estey: First, it changed its base. It went from a yardstick tariff 
to a percentage tariff. The broadcasting tariff went up about seven 
or eight times and then the CBC tariff went up as well. 


The Chairman: Mr, Estey, when you give us these figures of 
$76,000 for BMI for the first year and $1,415,000 for 1969, surely 
you must have a purpose in doing so. The particular purpose that 
would appear to me to be pertinent so far as I am concerned, 
considering this, is what part of that is represented by the increase 
in the tariff? 


Senator Flynn: And we have had the volume of business of the 
broadcasting corporation increasing. 


The Chairman: And, of course, all costs have gone up. 


Mr. Estey: I would be glad to file a documented, authoritative 
analysis of that rather than guess at it, Mr. Chairman. 


Just continuing with these figures, the total performing right fees 
under the Copyright Appeal Board authorized tariffs in 1952 were 
$589,307. The figure for 1969 is $5,640,280. 


Senator Connolly (Ottawa-West): It went up ten times. By 
whom is that paid? 


Mr. Estey: That is paid by the music-using industry of Canada to 
BMI and CAPAC, 


The Chairman: That is for a licence? 


Mx. Estey: For a licence to use on the air, in theatres, everything, 
all the repertoire, 


The Chairman: The whole portfolio of music or musical works 
that they have, 


Mr. Estey: I do not mean to speak in a derogatory way about the 
performing right societies. In the case of CAPAC we are talking of 
the repertoire of over three-and-a-half million works. BMI’s reper- 
toire is much smaller, but it is still very substantial and it is very 
useful, apparently. 


Senator Grosart: Would those great increases also be a reflection 
of the very greatly increased use and value of music? 
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Mr. Estey: IJ think that is a factor, sir. 


The Chairman: And the increase in volume in the production of 
music; the increase in the number of writers. 


Senator Grosart: Yes, the increase in population. Would it also 
be that part of that would be the fact that in the earlier tariffs of 
some of these performing right societies they did not ask for a tariff 
over the whole spectrum of use? 


Mr. Estey: BMI was one tariff in 1952 and 12 tariffs in 1969-70. 


To get back to the use, sir, the number of composers would not 
affect it because you can only use so much music. You can only 
have so much water through a pipeline and that is the same with the 
broadcasting industry. The number of transmitters since 1952 has 
not increased particularly or anything like the royalties have, The 
number of hours of broadcasting, which is the yardstick, has really 
not increased substantially since 1952. 


Senator Grosart: Has the revenue of the broadcasters increased 
substantially ? 


Mr. Estey: The revenue of some broadcasters has increased 
substantially. You have new broadcasters such as CFTO TV, which 
were not on the air in 1952. You have some broadcasters whose 
revenue has gone down, but the industry has gone up. 


Senator Flynn: You have much wider coverage now than in 
1952. 


Mr. Estey: Not in radio, sir, where the big use of music is. There 
is no wider coverage than radio now. The number of watts going on 
the air, the horsepower, since 1952 is not substantially greater. 


Senator Flynn: I am not interested in the strength of a particular 
station. 


Mr. Estey: Well, the watts give you the reach. 


Senator Flynn: The coverage of the whole territory of Canada is 
much improved since 1952, surely. It must have improved in those 
17 years. 


Mr. Estey: With regret, sir, 1 must say that that is not so in the 
case of radio, It has not improved the slightest bit. The coverage of 
Canada, the population reach since 1952, has not substantially 
increased, 


Senator Flynn: But there have been new stations since then? 
Mr. Estey: Not in radio, sir. 


Senator Flynn: I know of at least two in Quebec City. 


Mr. Estey: Yes, and I can tell you of one in Melford, 
Saskatchewan, one in Rosetown, Saskatchewan, and one in 
Weyburn, Saskatchewan, but those are 100-watt stations. There are 
two in Toronto, But the population percentage reached by radio in 
1952 would be 97 or 98 per cent. That has not changed. 


The Chairman: Is not the real test the increase in the use of 
broadcasting? 


Mr. Estey: Yes, that is right. 


Senator Grosart: Yes, Mr. Chairman, that is right. But is not the 
real test the decision of the Copyright Appeal Board which is a 


Government body, a quasi-official body set up to determine the 
fairness of these rights. Is not that the real test of the validity? 


Mz. Estey: I do not think so, senator. I was going to come to 
that, so I might as well deal with it now. 


Senator Haig: Mr. Chairman, it might help the committee if I put 
on record a summary of the payments made by music users in 
Canada to BMI and CAPAC, In the year 1969 the BMI total from 
radio and TV was $1,175,898 while the CAPAC total from radio 
and TV in the same year was $3,382,382. Now in connection with 
CBC, they paid BMI $240,000 and in CAPAC radio and TV 
$842,000, That is also for the year 1969. 


Senator Grosart: What I was suggesting, Mr. Estey, is that these 
increases were the result of the publication of a suggested tariff on 
behalf of the composer and author, an opportunity for all users, 
that is all those who would pay, and you appear year after year to 
object, and as I understand the rates have decreased. 


Mr. Estey: They have. 


Senator Grosart: And the decisions over the years were the 
judgment of the Copyright Appeal Board as to what was a fair rate 
of compensation to the composer and author. Is that a fair 
statement? 


Mr. Estey: Yes, sir. 


The Chairman: Senator Grosart, I do not understand that Mr. 
Estey is contesting the rates paid to the authors and composers. 


Senator Grosart: Mr, Chairman, he has referred to the very great 
increase and there have been a number of questions on it. I have 
already indicated before the committee that I have a long-standing 
interest in the position of the composer and author, not a fiduciary 
interest, but it is an interest I have had over the years. 


The Chairman: All I am saying is that they are not challenging 
that amount. What you are seeking to establish here gratuitously is 
that the rate is a fair rate. 


Senator Grosart: Gratuitously perhaps, but I am not aware, Mr, 
Chairman, that there is a definition that would regard certain 
questions asked in committee as being gratuitous, 


The Chairman: I mean gratuitous in the sense that it does not go 
to the core of the problem in this bill. 


Senator Grosart: In my opinion, it does, but in yours, it does 
not. But I am just a member of the committee. 


The Chairman: That is right. 


Mr. Estey: There is another subject I would like to touch on 
here, and I will be brief. You have heard all this before, J think. If 
this were other than a legislative tribunal, Mr. Chairman, it would be 
necessary to talk at length and ad nauseam about what is the legal 
basis for all this. All I would like to say is that Mr. Justice Thurlow 
and his colleagues on the Copyright Appeal Board made it very clear 
when they resumed their hearings in April that they were not 
indicating that the Board had reached any decision as to whether 
the people who opposed this tariff were right or wrong in saying 
that the Act created a right in these records. I have the transcript in 
front of me of what Mr. Justice Thurlow said on that occasion so 
that we are not coming here by way of appeal from the Copyright 
Appeal Board in a kind of a sour-grapes approach that if we cannot 
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get it through one avenue, we will try through another avenue. What 
we are doing here is asking the legislative fountainhead of Canada to 
look at section 4 (3) and at the Isley Report, and to consider the 
impact of this argument on the Copyright Appeal Board and then 
decide whether or not section 4 (3) should be clarified—and I put it 
no higher than that—by doing that which Chief Justice Llsley 
thought should be done. 


Senator Cook: I am glad you came back to the legal argument 
because I want to ask a question. I understand your argument to be 
this; that the proposed subsection (4) in the bill merely sets out the 
true and correct definition of the copyright which does in fact exist 
and which is created by subsection (3) in records. 


Mr. Estey: Yes. 


Senator Cook: Even if this act were not passed, you would still 
maintain that subsection (4) is the correct and true definition? 


Mr. Estey: Yes, sir. 


Senator Cook: And all the financial and economic consequences 
are just by the way to substantiate that that should be the true 
situation? 


Mr. Estey: Yes, sir. 


Senator Flynn: You suggest that the Copyright Appeal Board 
had no competence to deal with this particular problem and to 
interpret the act as you think it should have been? 


Mr. Estey: No, sir. I am not saying that at all. I am saying that 
the Board took the view and historically, senator, the Board has 
always taken the view, even in Mr. Justice Thorson’s era, that they 
were not a court. Let me give you a precise example which has 
happened. Several years ago one of the societies brought in a tariff 
applicable to the CTV Television Network only, and the Network 
appealed before Mr. Justice Thorson and the other two members of 
the Board then said that that tariff could not be approved because 
the act does not recognize the right of the Performing Rights 
Society to license a network since they do not broadcast. Mr. 
Justice Thorson listened to the argument and reserved his decision, 
and then he decided that he could not determine and did not have 
the position to determine whether or not it was a good or bad 
argument, and he said, “I am going to approve the tariff, and if you 
do not like it or if you think I am wrong, don’t pay it, and then 
they will take you to the Exchequer Court and I will sit and I will 
tell you whether you are right or wrong.”’ That is what we did. 


Senator Flynn: What was the outcome? 


Mr. Estey: Unfortunately, Justice Thorson did not sit and we 
won. 


Senator Flynn: You mean you won in what was a conclusion. 


Mr. Estey: It went to the Supreme Court of Canada finally, and 
the Supreme Court said that the Copyright Act did not authorize 
the performing rights society to licence a network because they did 
not broadcast. 


Senator Flynn: But what you are suggesting now is that if we did 
not have this bill you probably could go to the Exchequer Court or 
the Supreme Court if necessary to determine that what we are doing 
now is simply clarifying the proper interpretation of this section of 
the Copyright Act. 
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Mrs. Estey: That is correct. 
Senator Flynn: Why do you not do that? 


Mr. Estey: Well, my clients say that money does not grow on 
trees and they would rather have it settled this way than take a very 
expensive and long route through the courts. 


Senator Flynn: That does not sound too convincing to me, when 
one considers all the counsel who have been hired and whom we 
have heard here. 


The Chairman: If you look at the explanatory note to see what 
the Government thinks it is doing in presenting this bill, it says, 
“The purpose of this anendment is to combine copyright...” 


Senator Flynn: I know what you are going to say. We have to 
take for granted that the right exists since the bill wants to take it 
out. 


The Chairman: The bill says it is for the purpose of taking that 
right away. 


Senator Flynn: I agree with that, but that is why I wanted to 
question the witness as to why he did not go to the court to have 
the interpretation confirmed, and I have grave doubts that he was 
confident that he could succeed. 


Mr. Estey: Well, may I answer the question this way, senator? I 
acted for the CTV network. I was not foolhardy enough to write a 
letter to them saying, ““Don’t worry, we will win this hands down! ” 
And I am not foolhardy enough now to say, “You will win this 
hands down,” but I can say this, that in the whole array of 
copyright decisions around the world, on statutes which are similar, 
if not identical, to ours, there is no case against me, and I have one 
squarely for me. There is an Australian case on it squarely for me, 
a judgment of Mr. Justice Low. 


Senator Cook: Is that in the brief? 


Mr. Estey: I do not think so. It is Australasian Performing Rights 
Society. 


Senator Flynn: I was merely following the argument of Senator 
Cook. 


Mr. Etsey: I must say that Senator Cook, with great respect, was 
correct, in my opinion, but I may be all wet. Obviously, it makes 
more sense, Senator Flynn, for this great country to have the thing 
clarified for all parts of the community at once than to have the 
several industries mark time while some pioneer litigates this thing 
out. 


Senator Flynn: Indeed, but if you really want to cure the 
situation entirely you should not do it peacemeal that way, but you 
should consider the whole spectrum. When I see that you are paying 
$5¥% million to CAPAC and BMI, and you are worried about paying 
$200,000 toSRL... 


Mr. Estey: I am not really worried about paying $200,000. I 
introduced those figures to show—and I have experienced this 
personally—what happens to a board that is fixing rates, and it is 
always that way, whether it is a public utility board or anything 
else, 


Senator Flynn: But this has not been established, whether the 
increase is the result of the increase in your own business volume or 


June 2, 1971 


in the tariff. The way the bill was presented to us was simply on the 
basis of the financial burden that was to result to CBC and CTV 
from the tariff filed by SRL. That was the basis, plus the additional 
argument which you put forward that the greater proportion of this 
money would go outside the country. But this problem is the same 
with BMI and CAPAC, and it is even worse now that we know what 
is the decision of the Appeal Board. You say here you do not 
complain about what you are paying CAPAC and BMI, so there is 
teally a problem there of sending money outside the country. Why 
are we dealing with only $200,000 when we have a problem of close 
to $6 million involved? 


Mr. Estey: I have four reasons for that. One of them is the 
intellectual property of the composer and author has been recog- 
nized by our community since the days of Edward the Confessor, 
and we do not challenge that right. The composer, the author has 
created something without which none of us would be here. 


Senator Flynn: The performing rights of the musician. 


Mr. Estey: The brains of the musician have brought into being 
the recording companies and all of us. 


Senator Grosart: The brains of the composer and author. 
Mr. Estey: Yes, the composer and author. What did I say? 
Senator Grosart: ‘“The brains of the musician”’. 


Mr. Estey: No, the composer and author. That is one reason. 


The second reason is that we have to look after ourselves in this 
international, competitive world. I do not think we should try to 
outrun the United States, and we would be outrunning the United 
States if we did not clarify our legal position here. 


My third reason is that the broadcasting industry is a dam which 
we have built up laboriously like beavers up here, to hold back a 
little of that American wave so that we can build our own. 


The fourth reason is that I do not think it is in our interests to 
turn over this large sum of money to companies which have no track 
record, 


Senator Flynn: When you say “large sum,” do you mean the 
new tariff approved by the Appeal Board? 


Mr. Estey: The new tariff, and the tariffs which will march 
behind it like an army, year after year. This is an annual tariff. 


Senator Flynn: That is it; that is my point: why do you not 
complain about what you are bound to pay to CAPAC and BMI? 
This is a large sum of money. All your arguments are more valid, I 
would say, as far as CAPAC and BMI are concerned, If the economic 
argument is valid, it is valid against the two others. That is my point 


Mr. Estey: Senator, may I tell you that the industries which we 
have represented through the years have spent in executive time, 
legal fees and studies by economists and statisticians, hundreds of 
thousands of dollars in the courts and in the Copyright Appeal 
Board, fighting those two tariffs—not challenging the basis for their 
compensation, because historically that has been recognized and 
honoured, but the quantum we have always challenged. 


Senator Flynn: It is quite clear with regard to the composer, but 
when you come to the performing rights of the musician you come 
very close to the performing rights of the publisher of the record. 
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Mr. Estey: We oppose the musicians. 


Senator Flynn: There is a joint venture there. Maybe there 
should be only one right for the musician, the performing right, and 
the record producer. I use “‘producer” in the sense that you 
understand. Maybe it should be only one, but if you really want to 
make an argument out of the exporting of funds from the country, I 
think you should go further than oppose only this right. 


Mr. Estey: Senator, for one month I lived in Ottawa, during the 
Ilsley Commission hearings, and we opposed everything which you 
have catalogued now. We very nearly persuaded Chief Justice Isley 
to abolish performing rights, but we fell short. Since that time, on 
sober reflection, I do not think we should abolish them; but if you 
do, you threaten the origination of these intellectual works. England 
has recognized that since then. We have had lots of learning on this 
subject since then. 


However, let me come back to something else which you have 
triggered off by your questions, and that is this. Apart from the fact 
I represent these people this morning, there is another funny little 
fact that bothers me as a citizen of the country. These copyright 
fees and the collection thereof is the only activity in this country, 
including the Boy Scouts of Canada, that makes no contribution 
under the Income Tax Act. They pay no income tax, and there is no 
withholding tax paid on the licence fees exported from the country. 


Senator Flynn: Why? 


Mr. Estey: I do not know. I asked Chief Justice Ilsley that and 
he said, “I do not know. Who passed it? ”’ I said, “You did, sir; you 
were the Minister of Finance,” and there has never been an 
explanation. 


Senator Grosart: May the explanation not be the reciprocal 
obligation of Canada under the Berne and other international 
conventions? 


Mr. Estey: Under the Tax Act, senator, I do not think so. There 
is probably an explanation on that, but I do not know what it is. It 
is in the treaty between Canada and the United States so you could 
not change it unilaterally. 


Senator Grosart: I suggest to you that if you are looking for an 
explanation you might consider the fact, as I mention, that it is an 
obligation Canada undertook in order to have exactly the same 
reciprocal arrangement with the other countries of the Berne 
Convention. This is just a suggestion. 


Mr. Estey: I think not—and this is also just a suggestion—because 
the United States is not a party to the Berne Convention. 


Senator Grosart: I said “the Berne and other international 
conventions,” and we are a party to the Universal Copyright 
convention. 


Mr. Estey: But the treaty with respect to taxation is twenty 
years older than the UNESCO Treaty. 


Senator Grosart: But is not the essence of this exemption from 
the withholding tax the fact that when this is given to foreign 
composers and others it becomes available in all other countries? 


Mr. Estey: I think that may be right. 


Senator Flynn: If the records were produced in Canada, would 
you take the same attitude, or could you use the same arguments? 
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Mr. Estey: Yes. This is like the afternoon speaker who goes 
another hour by saying, “I am glad you asked that question.” The 
records produced in Canada, and may there be hundreds or 
thousands of them, because it is in our interests, in our broadcast 
music-using industry in this country, to see the record company 
here grow. If they were produced in Canada they would be sold in 
an economic way to our public only if they were performed by 
these broadcasting stations. I put it to you as a matter of grass root 
equity, why should the radio stations, who are begged by the 
recording companies to play these records, turn around and be hit 
with a licence fee for playing them? There is no demonstration of 
an economic need for that. The Economic Council of Canada stated 
that in the last two months. 


Senator Flynn: Suppose you had very strict rules as to the 
Canadian content? You would need more Canadian records. 


Mr. Estey: Yes. We do now. 


Senator Flynn: You could not do without these records. They 
need to be played over the radio stations to become popular. That is 
obvious. But you are selling the music that you are using to your 
customers too. 


Mx. Estey: Yes. 


Senator Flynn: If you add more Canadian records, it would be 
much easier for you to produce programs with more Canadian 
content, and there would be less money going to the United States 
or elsewhere. The mainstream of your argument in favour of this bill 
could not stand if the records were 90 per cent produced in Canada. 
The fee would be paid to Canadian performers or producers and 
would remain in Canada. 


Mr. Estey: Unhappily that is not so. 


Senator Flynn: I know it is not so, but I am suggesting what 
would be your attitude. 


Mr. Estey: Even your hypothesis would not be so, because, 
firstly, it is a blanket licence fee. If we play one MCA record we 
have to pay the whole fee. Secondly, you have to do more than just 
have all these records produced in Canada. You would have to make 
them popular in Canada, and after that you would have to sell that 
proposition. 


Mr. J. Lyman Potts, President, Standard Broadcast Productions 
Ltd.: It would certainly help the sale of Canadian records. We 
cannot get Canadian records in the stores. I produced about 60 
records, but you will not find one. You can go into the National 
Arts Centre and ask for an Anne Murray record and the clerk will 
tell you that she has never heard of Anne Murray. 


Senator Flynn: Would you suggest that we should ban the 
importation of foreign records in Canada? 


Mr. Estey: No. 


The Chairman: Do you think we can come back to the central 
point of the bill? 


Senator Connolly (Ottawa West): You seem to be complaining 
primarily about the fact that broadcasters should not have to pay a 
licence fee, a royalty fee, because the impact would be very great. It 
is beginning to be great now, and it will be greater in the future and 
will add to the cost of broadcasting. 


What you say in the second place is that most of this money will 
go outside of Canada because the records are 95 per cent made 
outside of Canada and brought in. The master tapes are made 
outside of Canada and are brought in and records are pressed from 
them in Canada by foreign-owned companies, presumably. If a fee is 
payable to them, that money will go outside of Canada. 


Suppose, for the sake of argument, that you prohibit the 
introduction of this foreign material in any way and confine the 
Canadian radio industry to the use of Canadian-made records. You 
would then presumably have to pay a fee. Is your argument not 
materially downgraded, because you will not have the point that the 
money is going outside of Canada? All you will be left with is the 
point that you are going to have to pay too much. 


The Chairman: No, Senator Connolly. The point would be that 
this is not something that you can perpetuate in a performing right. 
But, by statute, in a country you can create any kind of a right 
within the power of Parliament. In discussing it on a philosphical 
basis, the question is, is the concept of a performing right on a 
record the kind of concept that you would normally think should 
exist? 


Senator Flynn: Agreed, but the bill was not presented in that 
aspect. 


Mr. Estey: I have three comments to make. My first is on the 
philosophic point made by the chairman. The second is, even in 
Senator Flynn’s theoretical situation we have to remember that the 
Davey Report said 75 per cent of the country is within the umbrella 
of American television broadcasting and 100 per cent in radio. If we 
ban the importation of US records and confine the industry to 
Canadian records, we would just deliver our audiences to US 
stations, with disastrous results. 


As far back as 1923 the Department of Canals and Railways was 
predicting that our country would fall apart because American radio 
station signals were coming into the country. I think that would just 
revive the situation 1,000 times. 


I would like to make sure that I leave the impression on this 
subject that I am most anxious to leave, which is that exporting the 
money from Canada is an argument. It is of vital consideration from 
the point of view of our national well-being, but it is not the 
crowning argument. It is one of those things that we have to take 
into account when we are talking about any industry in Canada, the 
growing of wheat or anything else, how you are going to survive 
with that industry. The crowning argument is the one Senator Cook 
has made. The act seems to say that there is no such right and let us 
clarify it. The second point is, why do we race ahead of the United 
States? Australia does not and they are not even up against the 
problem of American signals. Australia says, ““We will not give a 
right to a record which it does not enjoy at home.” Immediately, all 
American records are without fee in Australia. My third point is, 
that when we are looking around the world we should not waste 
much time on saying what they do in Bulgaria or some other 
country. We should look at people who are like ourselves. We are, 
with the United States and to some extent with Australia, the only 
countries with this great commercial booming radio voice that seems 
so much a part of our community, and in those areas this record 
right is not known. 


There was even an illustration in the British House of Commons 
in just the last few weeks where this very thing came up in debate. A 
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member of Parliament, who was very knowledgeable on broad- 
casting, pointed out that with the suppression of the United 
Kingdom pirate radio stations, they killed off the origination of 
British popular music, both in England and abroad. They lost their 
position in the United States. It is an odd thing that commercial 
broadcasting seems so closely tied to what we call community or 
native culture. 


If we saddle our broadcasters with something that our great 
competitors—and that is what they are in the United States—do not 
do, then I put it to this legislative body that we are threatening one 
of our institutions which we think is vital—which the nation thinks 
is vital. I really introduced that taxation matter as a sort of 
national lunacy that we have that hole in our tax act. 


Senator Flynn: I would feel much happier if we had a bill which 
would really try to achieve what you are suggesting, namely, 
clarifying the copyright of the composer, the performing rights of 
the musicians and, possibly, the performing rights of the producers. 
But this is not what this act is doing. It is simply plugging what you 
have considered to be a sort of loophole, through which you would 
have to pay a little more now. The minister says that because this 
would mean that CBC would pay $840,000 a year more and because 
it would mean that CTV would pay about $4 million a year more, 
therefore we are just doing this now instead of having them come to 
us to present arguments on the basis of the principle involved. 


That is why it is so difficult. But really, you are not doing 
anything more than plugging this loophole. 


Mr. Estey: We are putting a patch on the tyre, so to speak. I 
agree. 


Senator Flynn: It is entirely unsatisfactory from our standpoint 
to have to deal with a bill like this, because it is only because of the 
application of SRL that the minister has introduced it. He withdrew 
the bill in the first place and then he brought it back again because 
SRL presented a new application to the Copyright Appeal Board. 


Merely on the figures that I have just mentioned, the minister 
says to Parliament, ‘‘Pass this bill. We will deal with the rest later 
on,”’ And I say, “Why not?” 


Mr. Estey: May I direct myself to that, Senator Flynn? I cannot 
disagree with the words you have said, but I would like to convey to 
you in the short time that we have been involved in copyright, 
which is not very long when you consider copyright itself, we, in 
Canada, have had two royal commissions devote a great deal of 
energy to trying to get a new act; the Under Secretary of State 
drafted a new act in 1948; we had a new act drafted after the 1957 
commission; and we had the honourable Judy LaMarsh draft an act. 
Moreover, we have seen that in the United States they have had an 
act in the legislative mill for at least seven years that I am aware of. I 
have that act here and it has so many revisions that you cannot read 
it. 

To change the Copyright Act is a monumental task, involving 
changing treaties and re-negotiating with 57 communities in the 
Berne Convention, looking at the UNESCO obligations and looking 
at the bilateral deals we have with the United States and elsewhere. 
It is a very difficult thing to do and in the immediate foreground is 
the problem of the possible crescendo of tariffs for the recording 
companies, and that is why we take this position. Certainly, you are 
quite right in saying that we are merely patching the tire instead of 
renewing it. Nevertheless, in circumstances such as this, when the 
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boat is sinking, you swim to shore. You do not stand there and say, 
“Let us repair the boat.” And that is what we are doing now, we are 
swimming to shore. It is too big a task to ask this house to rewrite 
the Copyright Act on this occasion. 


Senator Flynn: On this occasion, I agree. We have nothing before 
us. But what you are suggesting comes to this: the efforts that have 
been made by royal commissions, successive governments and 
departments being followed by this bill amount to, to translate a 
French expression, a mountain of labour producing a molehill. If 
you are satisfied with that, then you have very limited objectives, 


Mr. Estey: In this life we are lucky to obtain limited objectives, 
and that is what we have here. 


Senator Grosart: Mr. Chairman, you have spoken of the 
“philosophy”’of this and Senator Flynn spoke of the “principle” 
involved here. Just speaking to what Senator Flynn had to say, it 
seems to me that the normal way to deal with an emergency 
situation is to bring in legislation. 


The Chairman: Senator Grosart, you used one word there which 
I do not think you will find unanimous support for—the word 
“emergency”. That point has not been made yet. 


Senator Grosart: The minister makes that point. 
The Chairman: The minister has not been here yet. 


Senator Grosart: The very fact that he has brought in a bill such 
as this indicates that, in his view at least, this is an emergency 
situation which must be dealt with in an extraordinary way. 


The Chairman: He does not say that in the explanatory note, 
senator, and if it were an emergency situation I think he would say 
so right there. 


Senator Grosart: Not necessarily, Mr. Chairman, and in any 
event the explanatory note is the draftsman’s, not the minister’s. 


The Chairman: You cannot dismiss it that quickly, senator. The 
minister is responsible for all of this bill. 


Senator Grosart: I am sure he is, Mr, Chairman, but, as a matter 
of fact, it is the draftsman’s note and it would be so regarded in law, 
as I understand it. However, I will not argue that. 


Mr. Estey, from the point of view of the composer and author 
only—the original owner is not one of the considerations here that 
the Copyright Act—the statute here and elsewhere in the world—has 
taken away his common law right in that property? I suggest that 
this is a very important aspect, because the Copyright Act is not 
something that grants composers, authors and others any great 
privilege. The Copyright Act limits their basic common law rights. If 
the composer and author, that is, the original owner, were in a 
position to exercise that right, he could immediately withdraw the 
performing right from the record manufacturer. 


Now, the Copyright Act limits him in many ways. It takes him 
out of the ordinary, normal market right of price negotiation that 
anybody has for a product. The Copyright Act says that he cannot 
negotiate his fee. The Copyright Appeal Board says: “You may 
negotiate it, but you must come to us for approval’’. We will tell 
you what you can charge for your property.” That is one limitation. 


In the record field there is also the limitation of the compulsory 
licence. The composer-author does not even have the right to say 
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that he will limit his license to record manufacturer “A” to make 
the record. Once he does that a section of the act provides that he 
will be required by law to let anybody else make a record. So these 
are limitations, I suggest to you, of a basic common law right. 


Therefore, I say that to the extent that this bill is dealing with a 
limitation, a possible limitation or a possible extension in the act, it 
is quite a proper way to do it, because the composer’s right is 
entirely a statutory right, and the way to deal with it is by statute. 


The Chairman: Nobody has argued that the subject matter 
cannot be dealt with by legislation. 


Senator Flynn: Certainly not. 
Senator Grosart: My friend Senator Flynn seemed to suggest that. 


Senator Flynn: Not at all. I said that this is piecemeal legislation 
because Mr. Estey has explained that the problem is much wider 
than what is being attempted by this bill. This bill deals only with a 
very small problem and does not deal with the main problem. 


Senator Grosart: If we turned down every bill that came before 
us on the basis that it was piecemeal legislation, we would not let 
many of them through this committee. 


Mr. Estey: Senator Grosart, you raised one point which I did not 
but should have touched on. That is that the recording industry in 
Canada is not only based on 95 per cent importation of tapes and 
records, but it is 100 per cent, so far as that group is concerned, 
based on the invocation of the compulsory licence. Not only does 
the composer lose his right to say, “I don’t want that record made”’, 
but he loses the right to prevent somebody recording his works in a 
way that he does not like. Let us take Gershwin music for example 
and having it played rock and roll. He cannot stop that. This is a 
very serious invasion. 


This section is part of that creative or limitative, whichever way 
you wish to look at it, provision of the statute, so that it is not 
really piecemeal to clarify that bedrock piece of the statute because 
it is fundamental, and I do not wish to leave the impression that we 
do not regard this as an emergency. In the annals of broadcasting 
history through which many of you have lived, as have we, this is as 
earth-shaking as anything we have ever encountered. It is that vital. 


The Chairman: You mean even at $200,000? 
Mx. Estey: Even at $200,000. 


Senator Connolly (Ottawa West): You feel that the figure is 
alarming because you think it is inevitable? 


Mr. Estey: Yes. 


Senator Connolly (Ottawa West): I find some difficulty in 
understanding why the Copyright Appeal Board should be setting 
tariffs for what I take to be the reproduction of contrivances and 
the use of contrivances to be produced when we are only legislating 
that now. There is some confusion in my mind, and that is why I 
ask the question. 


Mr. Estey: We argued that, senator, and this is further confused 
by the strange coincidence that the day the Copyright Appeal 
Board’s decision came down was the first day of the existence of the 
Federal Court to which we have an appeal to raise this very 
question. It seems odd in our community that we would have in the 
legislative process to raise this issue and we should have a 
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quasi-judicial body which does not have to report to the litigants— 
and have it reach a decision—but that is an anomaly which I suppose 
comes from the 1930s when section 48 was passed. In our respectful 
view, and we urged this on Mr. Justice Thurlow, they really should 
have sat back and waited and said, “Until the air clears, we don’t 
believe we should fix a tariff.” That is what SRL did with respect to 
CATV. 


Senator Connolly (Ottawa West): Do you think the Copyright 
Appeal Board would have had something more to go on if this bill 
had been passed? 


The Chairman: They would have had nothing. 
Senator Connolly (Ottawa West): Nothing to go on? 
The Chairman: That is right. 

Senator Grosart: Nothing except law. 

Mr. Estey: They would not have had any right to that. 
Senator Cook: There would have been no application? 


The Chairman: They would have had no authority to conduct a 
hearing. 


Senator Connolly (Ottawa West): So if this passes, will the tariff 
they have set out have no foundation? 


Mr. Estey: No foundation. 


Senator Flynn: You probably heard that the Canadian Labour 
Congress came to us and they were worried about this because if this 
bill passes, it will eradicate any right for the record producers. 


The Chairman: Where section 2 of the bill said that this is 
retroactive to January 1. 


Senator Flynn: But the Canadian Labour Congress was worried 
because they considered that the performing rights of the artist are, 
to some extent, linked to the rights of the record producers—and 
again I say “producers”— and that is why I say to Senator Grosart 
that this bill is dealing with only one aspect of the whole problem. 
That is why it is not satisfactory, as far as I am concerned. We are 
not exploring the whole spectrum of the situation. 


Senator Grosart: Since my name has been mentioned, could I 
suggest that probably the reason it does not deal with what Senator 
Flynn calls performers’ rights—that is, the right of the creative 
people, the musicians, the singers and so on—is that those rights do 
not exist. 


Senator Flynn: That is right, but they are recognized in fact. 
The Chairman: You mean they do not exist as a matter of law. 
Senator Grosart: That is the only way they can exist. 

The Chairman: Oh, I do not think so. 

Senator Flynn: There are contractual rights. 

The Chairman: And there is custom. 


Mr. Estey: I have thought a lot about that. There is an anomaly 
in the Canadian Labour Congress appearance here, and I think it 
comes more from fear or a hunch than it does from logic. In Europe 
the trade unions and the recording companies have sort of formed 
an interlocked alliance very critically commented upon by the 
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Gregory Report in Britain, and it is probably that which has led you 
to believe the words “somehow linked” in connection with those 
rights. Whereas in political and legal fact, the Labour Congress 
would be much stronger to pull away from the recording companies 
and come in on their own feet and say, “We should have a 
performer’s right because there is an intellectual input in 
performance and there is no intellectual input in making a piano or 
making a record.” 


Senator Flynn: You mean by amending the act to provide for 
this right? 


Senator Connolly (Ottawa West): They were here some weeks 
back and they voiced this view on behalf of the artists, the singers, 
the actors and the people who perform on musical instruments. 


Mr. Potts: Senator Connolly, if they got that, 75 per cent of the 
money so collected would go out of the country to The Beatles and 
Frank Sinatra, and it would have to be distributed in much the same 
way. They would possibly only get 25 per cent. 


Senator Connolly (Ottawa West): I was just telling Mr. Estey 
that the point has been raised. 
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Mr, Estey: I have read their brief and I say it is somewhat 
anomalous to me that they would allow themselves to be linked in 
their rights and equities to a recording right because they are as 
unlike as day and night. 


Senator Flynn: But they feel that the record manufacturer 
constitutes a protective wall because they are located in between the 
composer and the record producer and if the wall falls on one side, 
they may be carried away. 


Mr. Estey: That may be right too, but it does not strike me as 
being logical. 


The Chairman: Do you have anything further to add, Mr. Estey? 


Mr. Estey: No, Mr. Chairman, I have nothing further to say, but 
to thank your committee for the opportunity to come down and 
make our presentation. 


The Chairman: Honourable senators, we now have Mr. Yves 
Labonté, Président of Radio-Québec, and perhaps we should hear 
him at this time. 
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MR. YVES LABONTE, PRESIDENT AND GENERAL DIRECTOR OF 


THE RADIO-TELEVISION BROADCASTING BOARD OF QUEBEC: 


Mr. Chairman, honourable senators, gentlemen, I would 
like to introduce to you Mr. Bernard Benoit, who is with me 
today, and who is the legal adviser to the Radio and Television 
Broadcasting Board of Quebec, of which I am President. You were 
kind enough to postpone for several days my appearance before your 
committee, and I would like to thank you for this kind gesture. 
Besides, you will find this postponement to your benefit, also, 
as it has allowed me time to better structure my thought and to 


condense it so much the better for oral presentation! 
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The Radio-Television Broadcasting Board of Quebec is 


particularly well placed to clearly consider the questions raised by 


Bill S-9, since it is both a production company as well as a broadcasting 


center, indirectly for the time being, but no doubt directly someday, 


and since it feels the effects of some of the difficulties presented by 


the different attitudes shown towards this project. 


I dare hope, it would not be showing disrespect to our in- 


stitutions to say, as so many others, that the Law on Royalties is 


out-of-date. There has been a complete evolution since 1911 in the 


method of intellectual creation, along with the equivalent right of 


ownership of works produced, that only a complete rewritting of the 


legislation concerning it can prevent the multiplicity of legal 


amendments similar to the project we are discussing today. 
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A better distinction could, therefore, be made between 


three aspects that are at this time covered by the same law, -- 


I'm on page 2, -- and I continue. A better distinction could be 


made between three aspects that are at this time covered by the 


same law, these are: 


First, the creation: its continual protection is essential 


for sustaining intellectual life. 


Secondly, the adaptation: in several countries including 


Great Britain, this is the subject of distinct and specific legislation. 


Thirdly, the ownership of the material object often produced 


by combining the creation and the adaptation: this ownership usually 


belongs to the producer who put the work together. 


Bill 5-9, like its forerunner, Bill S-20, is meant to answer 


a specific problem, 
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the entry into the field of Sound Recording Licenses, on the parts of 


CAPAC and of MBI, in the request for copyrights to the Commission of 


Appeal for Royalties. At least, this is the interpretation given to 


it by the honourable senator, Earl W. Urquhart, who proposed the 


second reading. 


I dare say that the business of Sound Recording Licenses 


provides a suitable juncture, but it is not the reason for the pro- 


posed bill. In this respect it could act as a catalyst bringing a 


revision of the Law of Royalties, giving the tmpetus for distinguishing 


the three aspects mentioned previously, - the creation, the adaptation 


and the ownership, - in the two situations in which they are met: the 


material reproduction and the public performance. 


Only by taking things in their context and by considering the 


present project as part of a larger revision than that concerning Royalties, 


is it possible to take a stand on the recommendations of Bill S-9. 
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Let us consider first, the material reproduction. It is 


reasonable to expect the originator of an intellectual work to have some 


sort of right, called precisely, royalties, when this work is made public 


and reproduced many times, - books, records, cassettes, films. In the 


English fashion, it is the copyright on his work. 


He can if he wishes, "sell" this right to the editor or to the 


producer, who publishes or broadcasts his work. However, this purchase, 


giving money to the author which is his due, does not, therefore make 


of the editor the originator. 


Let's pass now to the public performance. The author, who has 


already obtained copyrights for the material reproduction of his work, 


can also claim royalties for its public performance. 
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But other people contribute also to the originality of the public 


performance, notably interpreters but also from its very nature, the 


stage director and the other creative craftsmen, can in their turn claim 


rights if the performance they produce is used later, either before a 


given audience, -- cinema, juke-box, -- or for a wide-spread audience, 


by radio and television. 


One or another of the contributors has to give the management 


or even the ownership of his rights to the producer in some way, for he 


manages the business of providing the authors and interpreters with the 


tools necessary for a public performance; this does not give the producer 


the right to claim royalties, since: 


first, his own talent as originator is not involved here; 
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secondly, his contribution to culture is not intellectual; 


thirdly, his personal living is not provided for by the 


creation or the adaptation of intellectual works. 


No doubt, the producer can administer the royalties for his 


authors and interpreters. He can even "buy" universal rights from all 


the contributors. But that does not give him an intellectual right over 


the works he produces. Therefore, it does not come directly under the 


Law of Royalties. 


Please don't think I am scornful of the part played by the 


producer in the distribution of culture. But if you'll allow a classical 


comparison, I would identify him with the industrious ant before the 


innocent grasshopper who is the artist, the intellectual, the author. 
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A class of men are protected by royalties who, by the very 
nature of their work, are inclined often to a rash detachment from 
material goods, totally involved as they are with intellectual creativity. 


As to the ants, they have long since learnt how to manage their affaire. 


Does this mean that producers do not risk being exploited 
themselves? Certainly not. I am mindful of the well-founded comments 
of Mr. Stephen Stewart, at the International Conference of the Music 
Industry: 


If the radio ceased to broadcast records, tomorrow, 
record companies would still sell them in large 
quantities. Some claim that their sales would in- 
crease, others that they would diminish: but if 
records were withdrawn from transmission, there 
would be no question of increase or reduction of 
volume of radio broadcasting, for they would be 
obliged purely and simply to close down, since 
their programmes consist of records for 80 per 


cent of the time. 
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Producers, therefore, have to be protected. But that 


does not seem to me to be under the jurisdiction of Royalties, but 


rather covered by the civil code, -- right of ownership, -- since 


they create not an intellectual work but a material product, all 


of which is within provincial jurisdiction. 


It appears to me that Sound Recording Licences could be a 


valuable instrument in the hands of producers. It's certainly necessa 
Pp ye ry 


to considerably redraft contracts for sales and for the distribution of 


records and cassettes, and, probably, to prepare special impressions 


for public usage. However, it is premature to work out the details for 


accomplishing this: it is enough for the moment to emphasize that all 


this is outside of the scope of royalties. 


Consequently, it remains for me only to signify my agreement 


with Bill S-9 in as much as it attempts an in-depth revision of the Law 


of Royalties, and in as much as it tries to distinguish royalty to the 


author from the material ownership. 


These last two paragraphs that I have just read sum up in the 


main our idea. We, at Radio-Quebec, think that the right under discussion 


here, is not in the last analysis, a right to be protected by the Law of 


Royalties, precisely because it is not a question of royalties. Secondly, 


I agree with what the honourable Senator Flynn said before, that what we 


need, is evidently, a complete and total redrafting of The Law of 


Royalties. 


SENATOR FLYNN: Mr. Chairman, may I ask the witness to clarify 


what he means on page 6 when he 
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says: "Producers, therefore, have to be protected". Producers have 
to be protected but, let's say, by means of the civil code, of a 
provincial law, since they create not an intellectual work but a 
material product. Would you say the same thing in respect to patents 
and trade marks, because, in fact, there is a question there, -- a 
material product is produced with a patent? Surely there is a kind 


of royalty for a patent. 


2 
MR. LABONTE: I believe the main reason for the rights of 
royalty and even trademarks being under federal jurisdiction, is 
evidently, that under the C onstitution there are consequences outside 


of the country and international 


agreements are involved here. In fact the patent that is granted 
and that could, if you wish, be compared to and considered as a 
royalty is for a plan, and not for the machine itself, not for the 
instrument. We are speaking here of records, this is a material 


object, and it's that that we want to protect. 


SENATOR FLYNN: By reproduction, you are not referring to 
the actual manufacturing of the records, but rather to their being 
played in public; it is what the record represents that is to be 
protected. Yet, you seem to say that the interpreter has himself, 


a right to royalty. Is this the gist of your idea? 


 é 
MR. LABONTE: I believe the interpreter brings a certain 


creativity to the work. 


SENATOR FLYNN: As you define it, this is not really a royalty? 
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MR. LABONTE: There is a right to royalty because first 


and foremost it's a work of the intellect. 


SENATOR FLYNN; Excuse me if I draw from your memorandum 
the conclusion that it seems to me to imply. Not only should every 
right not belonging to the author, the very originator, be removed 
from the Law of Royalties, but even all the rights of those who spread 
his work such as interpreters. I know that there is no law as such 
covering this at the moment, however, the rights of the so called author 
and of the producer are nevertheless upheld in practice. This is where 
I see a conclusion in your memorandum. While wishing to defend the 
interpreters you exclude them from the law and by so doing you remove 


them from the implicit protection that the law gives to them and 


to the producers of records 


MR. LABONTE : What I propose, in fact, what I would like to 
contribute here, is to make you aware, -- I am going to point out, if 
you'll allow, the gaps in the present law, and to try to make you grasp 
the necessity for a complete rewritting of the law which will take account 


of the three aspects of this right. 


Concerning the second, that of the interpreter, perhaps in 
practice it is protected by that of the record producer. It's a 


hyperthetical case, but there are really two rights completely different. 


SENATOR FLYNN: This is why I had some doubts when you said: 
I signify my agreement with Bill S-9 in as much as it attempts an in- 


depth revision of the Law of Royalties. 
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Do you really believe that it is the aim of Bill S-9, as it is 

drawn up, as it has been explained by its sponsor, Senator Urquhart, 
for example, whose address you have read out? Do you really believe 
that this is intended, or is it simple and purely to obstruct the 
request for Sound Recording Licences, which, as you said at the 
beginning, provides in truth simply a suitable juncture, and not the 


reason for the Bill? 


MR. LABONTE: Perhaps it sounds a little "holy", senator, 
but I would like to bring the attention of the law maker to the fact 
that the whole question has to be considered and decided immediately,-- 
always supposing that there is some urgency to correct the law. I say 
that you should not limite yourselves to just one aspect, and then wait 


another 50 years, because one should have full knowledge before tampering 


with the law, it should not stop at that 
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for 50 years before the law is completely rewritten which really 


needs to be done now. 


SENATOR FLYNN: Would you be really disappointed if Bill 
S-9 proved to be only the prelude which eventually was to absolutely 


limit the rights of interpreters? 


MR. LABONTE: I would be really disappointed. 


SENATOR CONNOLY: (Ottawa-West): What is Radio-Quebec? 


MR. LABONTE: Radio-Quebec is a, -- I think a more direct 
answer would be to say that it's the ETVO of Quebec, "Educational 
TV of Ontario". It's an organization in the province of Quebec whose 


job is also to produce educational documentaries. 
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SENATOR CONNOLLY (Ottawa-West): and the owner is the ---? 


MR. LABONTE: It's a Crown agency, if you want. 


SENATOR CONNOLLY (Ottawa-West): It's the Crown? 


Pf 
MR. LABONTE: The funds are supplied by the government of 


Quebec, if you must. 


June 2; 1971 


[English] 


The Chairman: Are there any other questions? Thank you very 
much, Mr. Labonté. We have gone through the subject pretty 
thoroughly so far, and we will pay attention to what you have said. 


Honourable senators, we have the following position to consider. 
SRL is here with a delegation, and we also have representatives of 
the Canadian Recording Manufacturers’ Association. I expect that it 
will take some time to hear those gentlemen. If it is satisfactory to 
you, Mr. Fortier, I would suggest that we adjourn until 4 o’clock. 
The Senate is sitting at 2 o’clock. I have explored the possibility of 
obtaining permission for the Committee to sit while the Senate is 
sitting, but we find that it is not practicable. If the Senate has not 
completed its business by 4 o’clock we will be able to sit, starting at 
that time. My suggestion is that we adjourn and continue our 
hearing at 4 o’clock. 


Mr. Yves Fortier, Counsel, Sound Recording Licences (SRL) 
Limited; Canadian Recording Manufacturers’ Association: We are 
here at the convenience of the committee, Mr. Chairman. 


The Chairman: Is that satisfactory? Does the committee agree 
with that? 


Senator Flynn: I would agree, Mr. Chairman, but I am rather 
inclined to suggest that SRL might get a better hearing if they were 
to come back next Wenesday at 9.30. 


The Chairman: It seems unfortunate since they are here now and 
were here last week. 


Senator Flynn: It is only a short trip from Montreal. 


Mr. Fortier: We are at the convenience of the committee, Mr. 
Chairman. Moreover, I am sure that, be it four o’clock this 
afternoon or 9.30 next Wednesday morning, we will at all times get 
a good hearing. But, if by ‘“‘good hearing” Senator Flynn means a 
larger representation of senators of the committee being in 
attendance, then I would certainly rather have a full house than an 
empty one. 


The Chairman: If you wish to go ahead this afternoon we will 
certainly have a quorum. 


Senator Flynn: We do not know exactly what is going to happen 
in the house this afternoon. We have quite a heavy agenda today. 
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Senator Carter: The Finance Committee is also sitting at four 
o’clock. 


Mr. Fortier: We leave it entirely to the committee, but I have 
noted Senator Flynn’s comment. 


The Chairman: The one advantage of starting on Wednesday 
morning next is that there would be no one ahead of you. So far as 
the attendance of the minister is concerned, he is out of the country 
and is not available. 


Senator Flynn: Is that an advantage? 


The Chairman: It might be. We have indicated June 23 to the 
minister, and he has accepted that date. 


Mr. Fortier: I might say, Mr. Chairman, that we certainly do not 
think we have wasted our mornings, either last week or this week. 
Far from it: we have benefitted greatly from hearing the presenta- 
tions, 


The Chairman: If | might smile a little while I say this, I except, 
too, that you have learned the course and direction of the 
questioning and the thinking on different points and maybe we will 
not get too far afield. 


Mr. Fortier: Since we represent the one party which this 
legislation aims at, another week’s delay, in view of Mr. Estey’s very 
eloquent presentation this morning, may give us a chance to further 
synthesize our presentation. 


The Chairman: You mean that we might come out from 
underneath the influence of his eloquence this morning. 


Mr. Fortier: In so far as Mr. Estey is concerned, I find that time 
has cured every thing. 


The Chairman: If it is satisfactory to your group, then, we will 
meet next Wednesday morning at 9.30. 


Mr. Fortier: Thank you, Mr, Chairman. 
The Chairman: There will be no interferences with your right to 
proceed, 


The committee adjourned. 
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THIRD SESSION—TWENTY-EIGHTH PARLIAMENT 


1970-71 


THE SENATE OF CANADA 


PROCEEDINGS 
OF THE 
STANDING SENATE COMMITTEE ON 


BANKING, TRADE AND COMMERCE 


The H ble JOHN J. CONNOL 
e Honourable J ie a dh Xp ing Chairman 


Complete Proceedings on the Following Bills: 


C-242, “An Act to amend the Senate and House of Commons Act, 
the Members of Parliament Retiring Allowances Act, and 
An Act to make provision for the retirement of members 
of the Senate”. 


C-207, “An Act respecting the organization of the Government 
of Canada and matters related or incidental thereto”. 


REPORTS OF THE COMMITTEE 


(Witnesses :—See Minutes of Proceedings) 
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THE STANDING SENATE COMMITTEE ON 
BANKING, TRADE AND COMMERCE 


The Honourable Salter A. Hayden, Chairman 


The Honourable Senators: 


Aird 
Beaubien 
Benidickson 
Blois 
Burchill 
Carter 
Choquette 


Connolly (Ottawa West) 


Cook 

Croll 
Desruisseaux 
Everett 
Gélinas 
Giguere 


Grosart 
Haig 
Hayden 
Hays 

Isnor 

Kinley 

Lang 
Macnaughton 
Molson 
Sullivan 
Walker 
Welch 
White 
Willis— (28) 


Ex officio members: Flynn and Martin 


(Quorum 7) 


Orders of Reference 


Extracts from the Minutes of the Proceedings of the 
Senate, Wednesday, June 9th, 1971: 


Pursuant to the Order of the Day, the Senate 
resumed the debate on the motion of the Honourable 
Senator Martin, P.C., seconded by the Honourable 
Senator McDonald, for the second reading of the Bill 
C-242, intituled: “An Act to amend the Senate and 
House of Commons Act, the Members of Parliament 
Retiring Allowances Act, and An Act to make provi- 
sion for retirement of members of the Senate”’. 


After debate, and— 
The question being put on the motion, it was— 
Resolved in the affirmative. 


The Bill was then read the second time. 


The Honourable Senator Martin, P.C.. moved, 
seconded by the Honourable Senator McDonald, that 
the Bill be referred to the Standing Senate Committee 
on Banking, Trade and Commerce. 


The question being but on the motion, it was— 
Resolved in the affirmative. 


Pursuant to the Order of the Day, the Senate 
resumed the debate on the motion of the Honourable 
Senator Connolly, P.C., seconded by the Honourable 
Senator Lefrancois, for the second reading of the Bill 
C-207, intituled: ‘‘An Act respecting the organization of 
the Government of Canada and matters related or 
incidental thereto”’. 


After debate, and— 

The question being put on the motion, it was— 
Resolved in the affirmative. 

The Bill was then read the second time. 


The Honourable Senator Connolly, P.C., moved, 
seconded by the Honourable Senator Lefrangois, that 
the Bill be referred to the Standing Senate Committee 
on Banking, Trade and Commerce. 


After debate, and— 
The question being put on the motion, it was— 
Resolved in the affirmative. 


Robert Fortier, 
Clerk of the Senate. 
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Minutes of Proceedings 


Thursday, June 10, 1971. 
(32) 


Pursuant to adjournment and notice the Standing 
Senate Committee on Banking, Trade and Commerce met 
this day at 10:00 a.m. 


Present: The Honourable Senators Blois, Burchill, 
Carter, Connolly (Ottawa West), Cook, Flynn, Hays, Isnor, 
Macnaughton, Martin, Sullivan, Walker and White—(13). 


The following Senators, not Members of the Committee, 
were also present: The Honourable Senators Forsey, 
McDonald, Michaud and Smith—(4). 


In attendance: E. Russell Hopkins, Law Clerk and Par- 
liamentary Counsel and Pierre Godbout, Assistant Law 
Clerk and Parliamentary Counsel, Director of Commit- 
wees: 


On motion of the Honourable Senator Walker, the 
Honourable Senator Connolly (Ottawa West) was elected 
Acting Chairman. 


The Committee proceeded to the consideration of Bill 
C-242 intituled: 

‘““An Act to amend the Senate and House of Commons 

Act, the Members of Parliament Retiring Allowances 


Act, and An Act to make provision for the retirement 
of members of the Senate’”’. 


The following witnesses were heard in explanation of 
the Bill: 


The Honourable Allan J. MacEachen, 
President of the Privy Council; 


Mr. H.D. Clark, Director, 
Pensions and Insurance Division, 
Treasury Board. 


The Committee then proceeded to the consideration of 
Bill C-207, intituled: 


“An Act respecting the organization of the Govern- 
ment of Canada and matters related or incidental 
thereto”’. 


The following witnesses were heard in explanation of 
the Bill: 
The Honourable C. M. Drury, 
President, Treasury Board; 


Mr He Dy Clark, Director: 
Pensions and Insurance Division, 
Treasury Board. 


Miss E. I. MacDonald of the Legislation Section of the 
Department of Justice was also present but was not heard. 


29:4 


The Honourable Senator Flynn moved that the said Bill 
be amended as follows: 


Page 6, Clause 18: Strike out Subsection (1) and substi- 
tute therefor the following: 


“18. (1) An Order in Council authorizing the issuance 
of a proclamation under section 14 or 16 shall not be 
made until the proposed text of the Order in Council 
has been laid before the Senate and the House of 
Commons by a member of the Queen’s Privy Council 
for Canada and the making of the Order in Council 
has been approved by a resolution of both Houses.” 


The question being put, the Committee divided as 


follows: 
Yeas—3 Nays—4 
The Motion was declared lost. 


It was Resolved to without 


amendment. 


report the said Bill 


At 12:40 p.m. the Committee adjourned to the call of the 
Chairman. 


ATTEST: 


Denis Bouffard, 
Clerk of the Committee. 


Reports of the Committee 


Thursday, June 10, 1971. 


The Standing Senate Committee on Banking, Trade and 
Commerce to which was referred Bill C-242, intituled: “An 
Act to amend the Senate and House of Commons Act, the 
Members of Parliament Retiring Allowances Act, and An 
Act to make provision for the retirement of members of 
the Senate’’, has in obedience to the order of reference of 
June 9, 1971, examined the said Bill and now reports the 
same without amendment. 


Respectfully submitted. 
John J. Connolly, 
Acting Chairman. 
Thursday, June 10, 1971. 


The Standing Senate Committee on Banking, Trade and 
Commerce to which was referred Bill C-207, intituled: “An 
Act respecting the organization of the Government of 
Canada and matters related or incidental thereto”’, has in 
obedience to the order of reference of June 9, 1971, exam- 
ined the said Bill and now reports the same without 
amendment. 


Respectfully submitted. 
John J. Connolly, 


Acting Chairman. 


29% 


1a Spurs op, pi aughincyy | ainstel | 
AY Sah hee 73 if VFA pares és ; dot th wy 
_ ; 4 And ab GI! AVAM ons stn adi & 


—> \ La, Settiwediae Bedrlesht cenbmandtad 
7 >) Seep Severe ore eri? att ach ¥ ' mG Ey 
nen eety Ww atre? ersthbedd ai! we anc ald 
refines von Piet. Hoes ais hon ink d “) t "> er 
; © 6) per teabern tr inet Xe et cae 
> he wie Vite 
hws Lyald Laap duanhal yon 


- (fuii' > Tah 8 iis oe May . 


; u\5 (EDA 
—— 
Pur Of oii abe vat 


aT? Spies U6 Siiiratin siadiad pathwete > 

‘ prtutel WOLD (Lu bh der me dole ale 
: jeotmvan atl * ieinagio Sf) goliosqeat 
os ‘ si). oteten) Usliebini igiot evettum Boe rae 


car @ ake) ie a \enet veh Worthy ase 


in , sie 
ivww9 Gite 9 erica i boe Ui G bins ” 


P 


Hiocdie afi tros 

vals B Weatiacd, 

af ihe Commitee» 
— <= 


The Standing Senate Committee on Banking, 


Trade and Commerce 


Evidence 


Ottawa, Thursday, June 10, 1971 


The Standing Senate Committee on Banking, Trade and 
Commerce, to which was referred Bill C-242, to amend the 
Senate and House of Commons Act, the Members of Par- 
liament Retiring Allowances Act, and An Act to make 
provision for the retirement of members of the Senate, 
met this day at 10 a.m. to give consideration to the bill. 


Hon. John J. Connolly (Acting Chairman) in the Chair. 


The Acting Chairman: Honourable senators, to help us in 
our consideration of Bill C-242, we have with us the 
Honourable Allan J. MacEachen, President of the Privy 
Council and the House Leader on the other side; and Mr. 
H. D. Clark, Director, Pensions and Insurance Division, 
Treasury Board. 


Is it your wish that we have Mr. MacEachen speak to the 
bill first? 


Hon. Senators: Agreed. 


The Acting Chairman: Mr. Minister, it is customary when 
we have the privilege of having a member of the ministry 
with us, to ask him to make a general statement. Perhaps 
you would like to do that. 


Hon. Allan J. MacEachen, President of the Privy Council: 
Thank you very much, Mr. Chairman. 


This is a bill that was certainly well understood by 
members of the House of Commons when it was before 
that place. Probably it is also well understood by members 
of the Senate, so it may not be necessary for me to go into 
much detail. 


We had opened the question of pay and allowances for 
Members of Parliament through the appointment of the 
Beaupré Committee some time ago. As you know, that 
committee made a valuable contribution to our under- 
standing of the problems facing Members of Parliament. 
This included specific recommendations as to what ought 
to be done to improve the position of members of Parlia- 
ment. We generally agreed with the analysis of the com- 
mittee as to the role of the members of Parliament, their 
changing responsibilities, and increasing functions; but we 
did not implement all the reeommendations of the commit- 
tee, and differed from those recommendations in a 
number of critical respects. 


The Acting Chairman: Particularly on the question of 
parity as between the houses. 


Hon. Mr. MacEachen: Yes. As you know, the Beaupré 
Committee recommended that the members of the Senate 
be treated differently from members of the other place; 
that the parity which had existed up to the present be 
altered, and that the members of the Senate be compensat- 
ed—if that is the right word—at a lower rate than members 


of the other place. That is one recommendation that we 
did not accept. We recommended to the other place, and 
recommend in this bill, that the members of the Senate 
and the members of the other place be, so far as their pay 
or compensation is concerned, treated in exactly the same 
way as they have been in the past. That is one important 
departure from the recommendations of the Beaupré 
Committee. 


Another departure is that we are proposing that the 
so-called expense account of members of Parliament be 
treated in the future in exactly the same way as it has been 
in the past. As you know, the Beaupré Committee recom- 
mended that the so-called non-accountable tax-free 
expense account of members of Parliament be abolished 
altogether, and that in its place a new system be developed 
by which members of Parliament would submit vouchers 
for certain specified expenses in certain categories, in 
most cases up to a definite maximum. This was a quite 
difficult problem for us, and ultimately we decided to 
retain the present system, and to propose an increase in 
the total amount of the present expense allowance. We did 
that because we thought the present system was more in 
keeping with the status of a member of Parliament than 
putting him on an itemized expense account system. 


The Acting Chairman: I understand you had a good many 
discussions with members of the various parties on this 
very problem, and that this was generally the conclusion 
believed to be the appropriate one by a wide consensus of 
members. Is that so? 


Hon. Mr. MacEachen: Yes. 


The Acting Chairman: I should think it is primarily more 
a problem for members of the other place than it is for 
members of the Senate, although it does affect senators. 
Certainly, very heavy expenses are incurred by senators in 
coming to Ottawa as much as they do and living here, but 
perhaps the problem is greatly accentuated for the 
member of Parliament. Do you find that to be the fact? 


Hon. Mr. MacEachen: Yes, I think it is a greater problem 
for members of Parliament. We did have consultations 
with all parties in the other place as we were developing 
the proposals. I do not claim that we, in any sense, got 
unanimous support for the proposals we made, as I think 
the votes in the other place indicate. We did have consulta- 
tions, and I think there was relatively wide support for the 
concept of the present non-accountable tax-free system. 


We had to balance the status of the member of Parlia- 
ment against the argument, which has a certain amount of 
force, that members of Parliament should for tax pur- 
poses be treated in exactly the same way as other citizens. 
It is clear that members of Parliament are not treated as 
other citizens in some other important respects, because of 
their special responsibilities. It has certainly been a tradi- 
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tion to attempt to support the independence of members of 
Parliament, and for that reason they have certain immuni- 
ties as members of Parliament that no other person has. 
That is not because of a desire to create privileges for 
individual members; it is because of a desire to maintain 
the independence of members so that they can speak in 
the other place and act there, and elsewhere, without fear 
or favour. That has been well embedded. 


Whether you agree with our reasoning or not, that is why 
we maintained that system, because we thought it was 
rather invidious to have members of Parliament totally 
submissive for the reimbursement of expenses to the 
examination of their accounts by bureaucrats, which I 
believe is the term. 


The Acting Chairman: That is the word. 


Senator Smith: I do not want to interrupt unduly, but is it 
not also the same system that we have had and are now 
proposing to continue? 


Hon. Mr. MacEachen: Right. 


Senator Smith: And is it not in existence in every one of 
the other provincial jurisdictions? 


Hon. Mr. MacEachen: Yes. 


Senator Smith: Is there any exception to that? I do not 
know of any. 


Hon. Mr. MacEachen: I do not know of any exception. I 
think what is important, too, is that it has worked rather 
well, and it has been endorsed by, I think, three preceding 
Parliaments. Anyway, that is an important way in which 
we differed from the Beaupré Committee, and it was the 
most difficult problem we had in our consultations within 
our own group, with other parties, and within the Govern- 
ment. Finally, we decided on the basis of principle that we 
would go in this direction, and probably it is the best 
system for Parliament itself. 


The Acting Chairman: In the Income Tax Act there is an 
exemption for these allowances paid to members of pro- 
vincial legislatures. I suppose there would be a certain 
amount of invidiousness about not having it for federal 
members of both houses, but having it in the Income Tax 
Act available to members of the provincial legislatures. 


Senator Flynn: You also find that at the municipal level. 


The Acting Chairman: At the municipal level too. 


Senator Macnaughton: There is a long historical prece- 
dent for that. All you have to do is go through your 
parliamentary history and you can see that the reasons 
given by the minister are up to date. 


The Acting Chairman: I can remember the former Sena- 
tor Power talking so well about this matter, and not when 
a bill was before the house either. His view, which he 
inherited from parliamentarians who were much senior to 
him, was that the parliamentary indemnity was not 
income. We have changed our direction in thinking about 
this. Perhaps the reason is that we have not thought about 
preserving the independence of the members, as the minis- 
ter points out, to the same extent that they used to in days 
long gone by. We have to move. It is income and is treated 
as such now, but there was a case, and a very strong one, 
made at that time. 


Hon. Mr. MacEachen: I think that is a major point of 
difference. I do not know if you wish to spend any time on 
this, but I think it is worth pointing out that the Beaupré 
Committee, although it was asked, did not come up with a 
method of determining the changes in pay and allowances 
in future. They said, ‘Well, we have not been able to 
grapple with this at the moment. We suggest that there be 
another committee or commission appointed in the future 
to deal with this.” 


I tried valiantly to come up with an agreed solution, so 
that I could put an amendment on this question in the 
House of Commons. I failed because I could not get any 
wide consensus as to the appropriate method of future 
escalation in the pay, especially, and allowances of mem- 
bers of Parliament. So that is an unsolved problem, regret- 
tably, for all of us, or for those of us who will be grappling 
with the problem in the future. 


Mr. Chairman, the amount of the change in the salary or 
pay portion. -= 


The Acting Chairman: The indemnity. 


Hon. Mr. MacEachen: Yes, the indemnity. For simplicity, I 
refer to this bill as the “pay bill,” but that is because of my 
working-class background. 


The amount of the increase is less than was recommend- 
ed by Beaupré, in comparison with movements in average 
weekly wages and salaries. It is well justified in compari- 
son with movements in other professional groups, so I do 
not believe that a solid case can be made out that this is in 
any way excessive. It is a reasonable and justifiable 
increase at the present time. That is our view. 


In fact, it is considerably less than the total recommen- 
dation of Beaupré. 


In so far as the expense account portion is concerned, 
we have increased that from $6,000 to $8,000, and we have 
maintained the relative position of members of the House 
of Commons and senators. Why did we end up with $8,000 
instead of $9,000 or $10,000 or $7,500? We did attempt to 
take a look at the increase of expenses that the Beaupré 
committee said ought to be reimbursable, in their scheme, 
by vouchers. We took these categories, put a figure oppo- 
site each of them and reached rough totals. So, taking the 
rough total, if a member were going to look at Beaupre 
and say, ‘‘Well, is my $8,000 sufficient to do for me what 
Beaupré recommended for us?” then I think that he could 
say, “Yes.” If he wants to operate under the Beaupré 
method or proposal, then he is getting about as much 
under the $8,000 proposal as he would if we adopted the 
categories and the method proposed by Beaupré. 


We think that this is more in accordance with the inde- 
pendence of a member, because he can take his $8,000, in 
the case of a member of the House of Commons, and 
deploy it in the way that he thinks will best and most 
effectively serve his constituency. That is his responsibili- 
ty: to determine the way in which he will use that money to 
carry out his duties as a member of Parliament. 


He is not accountable, in the strict sense that he must 
submit vouchers to anybody, but he is accountable certain- 
ly in a wider sense, to his fellow members, to the press, to 
public opinion and ultimately to his constituents. That 
accountability seems to me to be very valid in the 
circumstances. 


We have also proposed an amendment to a section of the 
bill that will widen the authority of the houses of Parlia- 
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ment to determine transportation expenses and telecom- 
munication expenses for reimbursement. At present, the 
limitations are such that a member of Parliament, for 
example, could be reimbursed for taking a cab from his 
local airport to his home in his constituency, or vice versa, 
but not from Ottawa airport to his office here, or vice 
versa. One is possible and the other is not possible. It is 
because of the wording. We will be able, if it is desired, 
under this new wording, by both houses, to provide more 
adequately for the transportation of parliamentarians 
within their constituency, from their constituency to 
Ottawa, within any part of Canada; and the same will 
apply to telecommunication expenses. 


You know that members of Parliament at the moment 
are allowed a free return air trip a week to their riding. 
Only the member himself is eligible, and he cannot go to 
any other part of the country. Beaupré suggested that 
these 52 units of travel be available in the future, but that a 
certain portion could be available, for example, to the 
member’s wife, or that a certain number could be used for 
travel on public business to other parts of Canada. I think 
that was a sensible proposal and this amendment will 
enable the houses to make those changes, as they wish, to 
improve the ability of members of Parliament to serve 
their constituents and their country. 


The Acting Chairman: The former one was much too 
restrictive. 


Hon. Mr. MacEachen: It was much too restrictive. 
Anyway, the Commissioners of Internal Economy were 
prohibited from acting, because of the limitations of that 
section. 


The Acting Chairman: What section is that? 
Senator Macnaughton: Section 44, is it not? 
Hon. Mr. MacEachen: Yes, section 44. 


The Acting Chairman: It leaves it to the houses to pre- 
scribe the way in which this can be done. 


Hon. Mr. MacEachen: Yes. If the houses so wish, they can 
implement a certain number of these recommendations 
which were made by Beaupré, to give greater flexibility. 


The Acting Chairman: That would be the Internal Econo- 
my Committee of this house. 


Hon. Mr. MacEachen: Honourable senators, I believe that 
is almost all I have to say about the bill. Members of 
Parliament will now contribute on the basis of their 
indemnity for pension purposes, rather than on the pre- 
sent basis of their indemnity and their expense allowance. 
You may recall that, when we established the present 
pension provisions, they were based upon recommenda- 
tions of Professor Curtis who said or recommended, in 
order to develop a more adequate pension for members, 
that the contributions be based not only upon the indemni- 
ty but also the expense account. That was not a normal 
situation—at least, so it was pointed out frequently in the 
house and elsewhere. Now, by basing the pension solely on 
the salary or indemnity of $18,000 it will be possible to 
remove that criticism and to maintain in the future the 
present contribution rate and the present eligibility for 
pension. Nothing changes there. There is a change with 
respect to the $15,000, however. 


Senator Flynn: So far as the members of the house are 
concerned it is more rational, but it does not change any 
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figure because they used to calculate the contribution on 
the $18,000. It was $12,000 plus $6,000. Now they calculate 
it only on the indemnity, which is $18,000. In other words, 
it is the same amount and the benefits are exactly the 
same as before. 


Mr. H. D. Clark, Director, Pensions and Insurance Division, 
Treasury Board: Senator Flynn, senators have been con- 
tributing under the Members of Parliament Retiring 
Allowances Act, and have been contributing on the $15,- 
000—the combined $12,000 and $3,000. In order that there 
would be no change in the overall pension effect, this bill 
provides that they would contribute on five-sixths of the 
$18,000, or the $15,000 as before. 


Senator Smith: Mr. Clark, has anything been changed 
with regard to those members of the Senate who were 
members in 1965, before the act was changed? 


Mr. Clark: No, there is no change in so far as they are 
concerned either, senator. In their case the contributions 
and the benefits were related to the $12,000 indemnity, and 
the amendment to the 1965 act which is contained in this 
bill simply continues that provision of contributions and 
benefits being based on the $12,000. 


Senator Smith: In other words, there is no change in this 
bill? 


Mr. Clark: The only amendment is to continue things as 
they have been. 
the the 


The Acting Chairman: increase of 


indemnity? 


Mr. Clark: That is right. 


Despite 


Senator Smith: For the record, what is the effect on those 
who were appointed before 1965 and who have not made 
the election to resign at the age of 75? The general com- 
plaint is that we pay quite a large premium but we get 
nothing back. Can you clarify that? 


Mr. Clark: Last year the act made it possible for those 
senators who were then under the age of 75 to indicate that 
they would relinquish their seats on attaining the age of 75. 
If they so elected, there was an automatic protection for 
their widows in the event of death before the age of 75. A 
number of senators made such an election. For those who 
did not make such an election, there is no change in the 
situation. 


Senator Flynn: I think there is one change, if I am not 
mistaken, Mr. Clark. Previously, there was no refund to 
the estate of the contributions, whereas now, for those who 
have not made the election to resign at the age of 75, their 
estates will be entitled to a refund of the contributions. 


Mr. Clark: But that is not accomplished by this particular 
measure, Senator Flynn. 


Senator Flynn: No, but I think that has to be pointed out, 
because it would make a difference between those who 
elected to resign at the age of 75 and those who did not so 
elect. Before that, if you died in office, no refund was 
made to your estate; nor was any payment made to your 
widow. 


Senator Smith: That is what I had in mind and what I 
wanted to get on the record, Mr. Chairman. 


Senator Cook: Those of us who have made the election 
pay on the total of $15,000 now, do we not? 
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Mr. Clark: That is correct. 


Senator Flynn: And we will continue to pay on the same 
basis. 


Mr. Clark: Just to be clear, those who made the election 
in this last year, indicating that they intend to retire at the 
age of 75, will still be contributing and will be pensioned in 
relation to the $12,000. There is no change on that. The 
$15,000 only applies to those senators who have been sum- 
moned to the Senate since June 2, 1970. 


Senator Flynn: No, that is not the case. We all pay on the 
$15,000 now. 


Mr. Clark: Well, not all of you should be. 


Senator Flynn: This was the consideration paid for 
obtaining the possibility of a pension to a widow of a 
senator who died in office before attaining the age of 75. 


Senator Cook: We are paying on the $15,000. 


Mr. Clark: I will have to have a word with your account- 
ing people. 


Senator Cook: Those who made the election, I mean. 


Senator Flynn: Everybody is paying on the $15,000, Sena- 
tor Cook. 


The Acting Chairman: We all pay the same thing. 


Senator Flynn: We all pay 6 per cent on $15,000. We all pay 
the same amount. 


Senator Blois: Even those of us who are not eligible for 
pensions, as is the case with myself. I still pay, but my 
estate will get it back when I have left this world. I think 
that is the way it works. I will never get a pension, but I 
pay just the same. 


Senator Smith: But you will get it back. 


Senator Blois: My estate will. It will not be much good to 
me where I am going. 


The Acting Chairman: You never can tell. 
Senator Walker: It will be too hot to spend! 


The Acting Chairman: They may change those rules, too. 


Senator Walker: I do not mean the money will be too hot; 
I mean the place will be. 


The Acting Chairman: I am glad that the Leader of the 
Opposition and Mr. Clark are both confused about this. 


Senator Flynn: I am not confused at all. We have to 
remember, Mr. Chairman, that when the 1965 legislation 
was passed those senators appointed before June 2, 1965 
then had the choice of going under the House of Commons 
pension scheme. However, only one senator elected to go 
under that system. 


The Acting Chairman: Because he was young. 


Senator Flynn: And because he had already gained a 
pension in the other place. 


The Acting Chairman: That is right. 


Senator Flynn: It was generally agreed that the choice 
was impracticable for those appointed before 1965. Subse- 


quently, there was the amendment of last year. That 
amendment was made because we were paying in the 
order of $600 a year and, if you happened to die in office, 
not even having had the chance of resigning at the age of 
75 or resigning because of ill health, there was no refund 
to your estate of the contributions you had made, which 
would have amounted to something in the order of $20,000. 
Nor was any payment or pension made to your widow in 
that event. The legislation of last year tried to correct that, 
but in compensation for the added benefit of a refund ora 
pension we have been paying that 6 per cent on the $3,000 
expense allowance. 


Mr. Clark: Iam sorry, but that cannot be. 


Hon. Mr. MacEachen: It may be that you are in for a 
bonanza, senators. You may be getting a refund, if Mr. 
Clark is right. 


The Acting Chairman: We will certainly hire Mr. Clark to 
be our spokesman, if that 1s going to be the result. 


Senator Smith: Mr. Chairman, all I have seen Mr. Clark 
do so far is to shake his head and grin. What does he mean 
by that? Let us have something on the record. 


Senator Walker: Let us have him on the record. What is 
the law of the Medes and the Persians? 


Mr. Clark: I have before me the amendments of last year, 
and those amendments, while they made it possible to 
protect the widow in the case of death before attaining the 
age of 75, did not amend the definition of sessional indem- 
nity. In fact there was no definition of sessional indemnity 
which meant that you looked at the terminology as it was 
in the Senate and the House of Commons Act, namely 
$12,000, and while the definition of sessional indemnity for 
the separate act, that is the Members of Parliament Retir- 
ing Allowances Act, was changed last year to include the 
expense allowance, that amendment was not made in the 
act to make provision for the retirement of members of the 
Senate. The amendment in the bill now before us simply 
continues the present provision, as it is in the law, for the 
contributions and benefits being based on $12,000, in keep- 
ing with the policy that these amendments should not 
change either the contribution basis or the benefit 
entitlement. 


The Acting Chairman: What you are saying is that the 
contributions that have been paid by senators, or the con- 
tributions that have been deducted from the indemnity of 
senators, have been deducted on the wrong basis; it has 
been deducted from $15,000 instead of $12,000. 


Mr. Clark: For those senators who are subject to the 1965 
Act, yes. But for those who are contributing on the basis of 
the Members of Parliament Retiring Allowances Act, a 
separate act, it is a $15,000 base which was applicable. 


The Acting Chairman: Well, we have been making this 
contribution now for six years. 


Senator Cook: No, on the $12,000 for six years, but on the 
$3,000 for only a short period. 


The Acting Chairman: For how long? 
Mr. Clark: Since April last year. 


The Acting Chairman: I would not want us to go beyond’ 
this point without getting it clarified and without getting 
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an arrangement made whereby this situation will be recti- 
fied. Would you speak to Mr. Dean and clarify this posi- 
tion? We may have had a profitable morning for a few 
senators. 


Senator Flynn: I was going to suggest a bargain to the 
Minister, that they change the provisions as far as pen- 
sions to the widows of senators appointed before 1965 are 
concerned. However, I wanted Mr. Clark to put on the 
record what is the proportion of the member’s pension 
which goes to his widow under the Members of the House 
of Commons and Dependents Pension Act. I think it is 60 
per cent. 


Mr. Clark: Under that act it is 60 per cent, related, of 
course, to the amount of pension based on the length of his 
service. 


Senator Flynn: Presently the pension payable to the 
widow of a senator appointed before 1965, in the case 
where it is payable, is $2,667. 


Mr. Clark: That is right. 


Senator Flynn: The pension payable to the widow of a 
member of the judiciary of, let us say, a supreme or a 
superior court of a province? 


Mr. Clark: I would not want to put a figure in dollars, but 
it is one-third of the judge’s pension, which is the formula 
in the act to make provision for the retirement of members 
of the Senate. In both cases it is one-third. 


The Acting Chairman: The percentage is the same? 


Senator Flynn: I just wanted to put the figure in. The new 
act would provide for a salary of $39,000, if I am not 
mistaken, to a judge of a supreme or superior court of a 
province. 


Mr. Clark: Well, I cannot speak on that. 


Senator Flynn: If it is so, then his pension will be two- 
thirds of that? 


Mr. Clark: Yes, that would be so. 


Senator Flynn: Then the pension payable to his widow 
would be one-third of his own, and that is about $8,000. 


Mr. Clark: Yes. 


Senator Flynn: And if I am not mistaken, under the Mem- 
bers of the House of Commons Act, concerning their pen- 
sions, the maximum pension is $13,500 to a former 
member. 


Mr. Clark: The maximum after up to 25 years of service, 
yes. 


Senator Flynn: And the pension to the widow would be 60 
per cent of that? 


Mr. Clark: That is correct. 
Senator Flynn: That is also close to $8,000. 
Mr. Clark: Yes, at the maximum. 


Senator Flynn: And in the case of members of the judici- 
ary and members of the House of Commons there are 
provisions for the children? 


Mr. Clark: Well, at the moment there is no provision for 
the children in the case of members of the judiciary. 
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Senator Flynn: But I understand there is some provision 
in the act presently before Parliament. 


Mr. Clark: Yes, in the bill presently before the House of 
Commons there is an amendment to that effect. 


Senator Flynn: So that by comparison the pension paya- 
ble to a senator appointed before 1965, especially if he has 
been here over ten or fifteen years, is very much below 
that which is payable in the other case. 


Mr. Clark: I would not want to say where the dividing line 
is, but certainly after 20 years there would be a difference 
in any case. 


The Acting Chairman: The difference would be below the 
poverty line, almost—$2,600. 


Senator Flynn: I know of several widows of former sena- 
tors who have only that pension to live on and they are ina 
very difficult situation. 


The Acting Chairman: I think it is very valuable to have 
this information on the record. 


Senator Flynn: I know it cannot be corrected at this time, 
but I wanted to put that on the record for future 
amendments. 


The Acting Chairman: And for the edification of the 
minister. 


Senator Flynn: Before the amendment of last year the 
situation was also very difficult. I know of a case of a 
widow of someone who had been in the department for 
half a century and who did not receive a cent in the way of 
pension. 


The Acting Chairman: Are there any more questions? 


Senator Carter: I do not understand your difficulty in 
putting in an escalator clause for future adjustments, 
because the main argument that has been advanced for 
this one is that the cost of living has gone up since the last 
increase in 1963, and that we are now compensating for 
that. In effect, the rationalization of this increase has been 
based on the rise in the cost of living. That is the main 
argument we used in connection with the former increase. 
If we can use that argument twice, why is it not good for 
the future? 


Hon. Mr. MacEachen: When the increase was proposed in 
1963, it was never suggested that the increase was to look 
after many future years. It concerned the past. This was a 
confusion that developed in the press and elsewhere, that 
it had been stated in 1963 that the size of the increase was 
large because we were looking after the future. That was 
never stated by anyone who was a member of Parliament. 
What the Prime Minister of the day said, I believe, was that 
it was looking after what had happened in the past, since 
the former increase. That is what we have done again. We 
are picking up the fact that there has been no increase 
since 1963. 


I suppose it is not, strictly speaking, the best way of 
putting it, to talk about the cost of living. We are talking 
basically about movements in wages and professional 
compensation, to which I think members of Parliament 
can legitimately draw comparisons. 


Senator Carter: Even taking that argument, why could 
you not base your formula on that? 
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Hon. Mr. MacEachen: Why not? 
Senator Carter: I cannot understand the difficulty. 


Hon. Mr. MacEachen: I produced what I thought was a 
very good formula. I thought it was splendid. However, it 
did not go with members of Parliament. There were objec- 
tions on differing grounds. Nevertheless, I thought it was 
very good and I firmly believe that whoever does this job 
on the next occasion will appreciate what a mistake it is 
that we are not doing something now to provide for future 
escalation. However, we just could not get general agree- 
ment on what would be a good basis. 


I had developed a formula whereby we would hook 
future escalation of the pay of members of Parliament to 
the mid-point of the executive category in the Public Ser- 
vice. The executive category of the Public Service is nor- 
mally based upon an examination of the movements of the 
private sector. There would therefore be an objective 
examination leading to an adjustment in the executive 
category, and the pay of members of Parliament would be 
adjusted to that. 


I thought that would be one feature of the formula and 
that the first pay increase would take place on the day of 
the election of the thirtieth Parliament, and thereafter on 
an annual basis. 


It had some good features and, I suppose, some disad- 
vantages. It had one feature, if accepted, that members of 
Parliament would be establishing a formula that would 
not necessarily benefit themselves because there would be 
the intrusion of two elections before it would come into 
play. 


The Acting Chairman: Plus an outside forum of reference. 


Hon. Mr. MacEachen: Yes. There would be a definite 
method and it would take place annually, on an objective 
basis. I still think it is pretty good. However, in this busi- 
ness many people have to think it is pretty good before it 
goes, and it did not go. 


Senator Walker: I suppose that you have made provision 
for the contingency that if salaries for the top brass go 
down, the salaries of members of Parliament will also go 
down. Is that in the formula or is that one of the things 
that held up the adoption of it? 


Hon. Mr. MacEachen: That did not hold up the adoption of 
it. It was not in there. 


Senator Hays: If you relate these increases to those that 
the press get each year, rather than to senior public serv- 
ants, that might be a better way of handling it. The press 
received increases totalling 58 per cent over the same 
period, and in some industries the figure has been 90 per 
cent. This might be politically more acceptable. 


The Acting Chairman: That might take the cursing out of 
the editorials! 


Hon. Mr. MacEachen: In saying that it did not go, I do not 
blame anyone. I am not critical, because it is a very dif- 
ficult subject, politically and otherwise. People really do 
not like to deal with these matters. However, we did con- 
sider it, and I have that formula in my file for future 
generations of members who might wish to have it. 


The Acting Chairman: We have it on the record here, and 
it might be a guide. 
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Senator Flynn: Is my understanding correct that occa- 
sionally there is an adjustment in pensions pair to retired 
civil servants or their widows to take into account the 
increased cost of living or the decrease in the dollar value? 


Hon. Mr. MacEachen: Yes, senator. This applies to former 
members of the Senate and the House of Commons on 
pension, and their widows. 


Senator Flynn: I think that before the last changes, the 
maximum pension payable to former members of the 
House was $3,000 a year. 


Hon. Mr. MacEachen: Yes. 
Senator Flynn: Has it been adjusted? 
Mr. Clark: Former members and their widows. 


Senator Flynn: But there was no payment to the widow of 
a former member. 


Mr. Clark: They obtained the benefit of this legislation 
which was passed last year, and have been receiving esca- 
lation in their pensions since April 1 last year. 


Senator Flynn: That would not apply to the pension paya- 
ble to a widow of a senator appointed before 1965. 


Mr. Clark: It did not provide a pension where none was 
payable. However, where a pension was in pay it would 
provide escalation in her pension. 


Senator Flynn: Even on this $2,667? 
Mr. Clark: Yes, that would be subject to the escalation. 


Senator Flynn: I did not know this; this is probably good 
news for many widows. 


The Acting Chairman: The amount is minimal. 
Senator Flynn: Yes, but sometimes it is 10 or 15 per cent. 


Mr. Clark: In the case of a senator who retired in 1965 it 
would have been a little more than a 10 per cent increase. 
Then there was another 2 per cent increase from January 
1 this year, and potentially there will be another 2 per cent 
increase on January 1 next year. There is provision in last 
year’s legislation. 


Senator Flynn: What is this legislation? 


Mr. Clark: The Supplementary Retirement Benefits Act. 
In Schedule A, item 3 of that act is included: ‘‘An Act to 
make provision for the retirement of members of the 
Senate”. 


Senator Flynn: Would it be under this act that we pay 6 
per cent on the difference? 


Mr. Clark: No, this is the occasion of the half of one per 
cent. You may remember that as of April last year there 
was an extra half of one per cent contributed. 


Senator Flynn: Only one-half of one per cent? 


Mr. Clark: Yes. This was to help provide for the cost of 
escalating these pensions in pay. 


Senator Carter: I know that you cannot give actual fig- 
ures for individuals, because there are different family 
sizes. However, what is the net value of this increase? How 
much of it will go to income tax and how much will be an 
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actual increase, on average? A person receives an indem- 
nity. Let us take a member with a family of two children. 


The Acting Chairman: Has he no other income? 
Senator Carter: Yes, with no other income. 


The Acting Chairman: I think, Senator Carter, it would be 
almost impossible for Mr. Clark to answer that. It is a 
matter of the Income Tax Act and regulations. 


Senator Carter: The general impression is that this is 
$6,000 spending money; it is not. 


The Acting Minister: Of course it is subject to tax, but not 
in the isolated case of this amount of money being trans- 
ferred. It will be subject to tax at the rate applicable to the 
individual taxpayer. 


Senator Carter: That is right, but we know what the 
marginal rate is for $18,000. 


The Acting Chairman: Yes, but Mr. Clark does not, unfor- 
tunately. This is the point. It probably would reduce the 
increase by 25 per cent, or perhaps more. It is all taxable. 
It is a good point to raise, but unfortunately we do not 
have the figures. 


Gentlemen, if there are no other questions, I know the 
minister has to be in the house for 11 o’clock. Shall I report 
the bill without amendment? 


Hon. Senators: Agreed. 


The Acting Chairman: Mr. Minister, thank you for coming 
here this morning and not only discussing this particular 
bill but really dealing with the whole area. It has been very 
helpful and everyone is most gratified, first, with your 
presence and, secondly, the able manner in which you 
have conducted the discussions. 


Hon. Mr. MacEachen: Thank you very much. 


The committee then proceeded to the next order of 
business. 


Ottawa, Thursday, June 10, 1971 


The Standing Senate Committee on Banking, Trade and 
Commerce, to which was referred Bill C-207, an act 
respecting the organization of the Government of Canada 
and matters related or incidental thereto, met this day at 
11 a.m. to give consideration to the bill. 


Hon. John. J. Connolly (Acting Chairman) in the Chair. 


The Acting Chairman: Honourable senators, we now have 
for consideration Bill C-207. 


As you know, the burden of the criticism in the house 
was that included in an omnibus bill are a great many 
different types of food which you are asked to digest 
together. However, perhaps we can use the fact that this 
bill is segregated. While awaiting the minister’s arrival, as 
we have Mr. Clark here, would it be your wish to have him 
deal with Part VII of the bill, which contains the superan- 
nuation provisions on which he is the expert? It is not a 
controversial section, but it is probably one with which the 
minister would prefer to have Mr. Clark deal. 


Hon. Senators: Agreed. 
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The Acting Chairman: We will proceed with Part VII and 
then deal with the other parts of the bill with the minister. 


Perhaps I could help the committee by telling Mr. Clark 
that in the explanation which I gave in the house I used 
seven examples or classes which were touched by the 
proposals in the bill in respect of the superannuation of 
public servants. I do not ask Mr. Clark to confine himself 
to those cases. However, perhaps he would explain in a 
general way the proposals of Part VII. Would you, Mr. 
Clark, in particular deal with the situation arising out of 
the Pension Benefits Standards Act, with reference to 
which Senator J. M. Macdonald asked me a question 
which I was reluctant to answer in the Senate? The 
implications of that act only arise in one of the areas 
covered by Part VII of the bill, but I would ask Mr. Clark 
to keep the application of that particular act in mind. 


Mr. H. D. Clark, Director, Pensions and Insurance Division, 
Treasury Board: Mr. Chairman, honourable senators: I 
think I can confine my remarks to a very short space of 
time in view of the explanation given by Senator Connolly 
when the bill was debated earlier. 


The Acting Chairman: Were there any mistakes made in 
the explanation? 


Mr. Clark: There were none of which I am aware. 


The Acting Chairman: So there was no misleading as far 
as I am concerned. You have to be sure, because when 
discussing superannuation it is very easy to stray. 


Mr. Clark: These amendments reflect the results of a 
review we have been making for some time with the objec- 
tive of improving benefits in the event of early retirement 
from the Public Service, whether at the initiative of the 
employer or the employee. 


In brief, the amendments provide that if an employee 
retires, either at the initiative of his employer or voluntari- 
ly, after he has attained 55 years of age, and has 30 or 
more years of pensionable service to his credit, an immedi- 
ate annuity shall be paid to him without actuarial reduc- 
tion. At the moment, if a person goes out before 60 years of 
age, say at 55, his pension would be reduced by something 
like 30 per cent, because of the early retirement. 


The Acting Chairman: His immediate pension. 


Mr. Clark: His immediate pension, or he could have had a 
deferred annuity commencing at age 60. The effect of this 
is, if he has 30 years service to his credit at that time, to 
eliminate this reduction. 

In the case of a person who goes out at the age of 50 and 
has 25 or more years of pensionable service to his credit, 
the immediate annuity, if he desires to have one, is related 
to the deferred annuity but is reduced by five per cent for 
each year that his age is less than 55 or the number of 
years his service is less than 30, whichever is the greater. 


The Acting Chairman: If I might interrupt, perhaps I 
could welcome the minister who has now arrived. 


Honourable C. M. Drury, President of the Treasury Board: I 
apologize for my late arrival. 


The Acting Chairman: I think it is desirable to finish with 
the part we are on, as I think you will agree, Mr. Minister. 
What we are doing is going on with Part VII, which has to 
do with the Public Service Superannuation Act. Mr. Clark 
has indicated that he will not be very long, and perhaps we 
can get that out of the way. 
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Mr. Clark: That is the situation in the case of either 
voluntary or involuntary retirement for employees of 50 or 
more years of age with 25 or more years’ service to their 
credit. 


In the third area, we have a situation where a person 
cannot qualify under either of-these two provisions to 
which I have just referred, but has attained the age of 55, 
has 10 years of service to his credit, and is retired involun- 
tarily. In such a case the Treasury Board is given authority 
to waive the actuarial reduction that presently takes effect 
in those cases. Roughly speaking, the actuarial reduction 
is on the basis of 5 per cent for each year that the man is 
short of 60, so if he were aged 55 and with ten years of 
service, at 5 per cent a year, he would then receive a 
pension of at least 75 per cent of the full deferred annuity 
commencing at age 60, but the Treasury Board would have 
authority to waive this reduction, depending on the crite- 
ria the board adopted. 


Those are the three features of the early retirement 
legislation, which Senator Connolly (Ottawa West) 
explained in the Senate chamber earlier. 


The Acting Chairman: Would you put something on the 
record with reference to the Pension Benefits Standards 
Act and its application? That is subsection (E), I think. 


Mr. Clark: That has to do with one of the options an 
employee has on retiring before the age of 60. He has the 
choice between a deferred annuity which is payable 
immediately, the amount of which can depend on the 
length of service and the conditions of retirement that I 
have just described, or a return of contributions, with the 
one proviso which Senator Connolly mentioned in respect 
of what we call the locking-in contributions. If he is over 
the age of 45, the Pension Benefits Standards Act sets 
forth the principle that a person who retires after 45, with 
10 or more years of service, cannot receive a return of his 
contributions in relation to service performed after Sep- 
tember 30, 1967. This locking-in provision, as we call it, is 
described on page 11. The closing lines of subsection (E), 
lines 9 to 16, merely continue the locking-in provisions of 
the Pension Benefits Standards Act. 


The Acting Chairman: I understood there was some corre- 
lation here with the Pension Benefits Standards Act in its 
application to provincial public servants too. Is that so? 


Mr. Clark: This is right. This is similar to provisions 
contained in the pension benefits acts of Ontario, Quebec, 
Alberta and Saskatchewan. Some of them have slightly 
different dates. The Ontario date went back to 1965. The 
effective date in the federal legislation was October 1, 
1967. This is why we have reference here to the locking-in 
of contributions after September 30, 1967. 


Senator Isnor: When you mention these provinces, you are 
referring to government retirement pensions, are you? 


Mr. Clark: The provinces I just mentioned? 
Senator Isnor: Yes. 


Mr. Clark: Ontario, Quebec, Alberta and Saskatchewan 
are provinces that have legislation providing for the lock- 
ing-in of the contributions of employees who leave employ- 
ment after the age of 45 with 10 or more years of service. 


The Acting Chairman: In the public service of those 
provinces? 
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Mr. Clark: Applying to private plans primarily. This is 
designed, of course, to ensure some retention of pension 
rights for older employees whose employment is terminat- 
ed or who are transferred to another employer. 


Senator Isnor: That is all right as far as the Government 
and the provinces are concerned. Was there ever a com- 
parison made between private enterprise for commercial 
life pensions as compared to the governments? 


Mr. Clark: We have made comparisons; and the Govern- 
ment pensions, those under the Public Service Superan- 
nuation Act, compare favourably with the better private 
pensions. There are some that are much better, but more 
that are not quite as favourable. 


Senator Isnor: I would say that the majority were not as 
favourable. 


Mr. Clark: The majority would not be as favourable. On 
the other hand, there are many plans of which we are 
aware that are better. 


Senator Burchill: Do private pensions have that locking-in 
feature? 


Mr. Clark: The provinces of Ontario, Quebec, Saskatche- 
wan and Alberta which I mentioned. 


Senator Burchill: They would all have it? 


Mr. Clark: Yes. In Saskatchewan there is a little varia- 
tion. In the case of married women, there was some pres- 
sure exerted in the passage of that bill, and there is an 
exempting provision in the case of women. But across the 
country, insofar as the men are concerned, in those prov- 
inces it is applicable. 


Senator Burchill: Thank you. 


Senator Isnor: I have one more question. It appears to me 
that the Government pension scheme is very generous in 
regard to age retirement, as compared to other schemes. 


Mr. Clark: Well, yes and no. What we call the normal 
compulsory retirement age is 65, beyond which special 
authority for extension of employment has to be given. 
Under the present act and regulations, a person can go out 
at the age of 60 and receive a full pension based on his life 
category. 


Senator Isnor: Are the federal 


Government? 


you speaking of 


Mr. Clark: In the federal Government. 
Senator Isnor: Not 60, but 55, is that right? 


Mr. Clark: This bill would make it possible for a person to 
go out at the age of 55, provided he had the 30 years of 
service, and receive an immediate pension based on his 
length of service, without any other reduction. But this 
applies in a number of other plans of which we are aware, 
too. We are not unique in making this proposal. 


Senator Isnor: But you say that you are very generous in 
regard to these people? 


Mr. Clark: Certainly we are among the better plans; there 
is no doubt about that. 


Senator Isnor: I think I have made my point as far as I 
want to go. 
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Senator Flynn: Mr. Chairman, my attention has been 
drawn to the case of former employees of the Canadian 
Arsenal in Valcartier, who were forced to retire before 
reaching the age of 60, some years ago, when the Govern- 
ment disposed of the plant. Some have not reached 60 for 
a deferred pension, but they have 30 years of service. My 
understanding is that the provisions of this act, or the 
amending provisions, do not apply to them, that they 
cannot start drawing a pension at 55, but they still have to 
wait until they reach the age of 60. 


Mr. Clark: They have the option, as they have had from 
the time they retired, of requesting that what we call an 
actuarily adjusted pension be payable, at any time after 
the age of 50. That has always been their privilege. 


Senator Flynn: But the provisions of this act would allow 
the option to be taken at 55? 


Mr. Clark: That is so in relation to retirements after the 
effective date of this legislation. 


The Acting Chairman: This legislation does not apply to 
past retirements, is that what you say? 


Mr. Clark: It does not extend these early retirement 
provisions to people who retired, who ceased to be 
employed, before the beginning of the year. 


Senator Flynn: They did not have that option, and it is not 
given to them by this act? 


Mr. Clark: This act does not have retroactive effect to the 
Canadian Arsenal employees, or to any other group that 
retired. 


Senator Flynn: This was forced retirement I am speaking 
of, in most cases. 


The Acting Chairman: Are there any other questions on 
Part VII? If not, can we take it that Part VII is satisfactory 
to us? 


Senator Flynn: Well, we understand what it means. 


The Acting Chairman: There are no amendments? May I 
put the question? Are there any amendments to Part VII? 
Senator Flynn? If not, thank you, Mr. Clark, for your 
assistance. 


Mr. Drury, would you like to make a general statement 
about the provisions of the bill? 


Hon. Mr. Drury: Mr. Chairman, I have read the intro- 
ductory speech you made in the Senate and nearly all of 
the other speeches made. I am not sure that there is much 
I can add to the outline you have given. Perhaps it would 
be a little presumptuous on my part to comment on 
other remarks made by senators during the debate. 
However, I would be glad to try to answer any questions, 
or even any challenges. 


Senator Flynn: Mr. Minister, you are at a disadvantage, 
because the only one in the Senate who spoke in favour of 
the bill was the present chairman of the committee. All the 
other speeches were against, and no one came to the 
rescue of Senator Connolly. 


The Acting Chairman: Nobody spoke about all parts of 
the bill. 


Senator Burchill: If we had done that, it would never have 
gone through. 
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Senator Flynn: That is the only thing that worries the 
Leader of the Government; “‘Pass the bill!” 


Hon. Mr. Drury: That is an occupational hazard for the 
Leader of the Government. 


Senator Walker: I think the point that worried us most 
was the necessity for this bill. What is the necessity for the 
creation of these ministers of state? There must be some 
particular department you have in mind at the present 
time. Otherwise, this bill would not have been brought to 
our attention. Also, once it gets under way, having in mind 
the fact that these ministers seem to be called on to formu- 
late and develop policy in connection with matters, once 
those policies are formulated, do you expect to bring to an 
end the ministry set up? In other words, are these minis- 
tries temporary matters? If you read the speeches you will 
realize that these are the questions we are interested in. It 
is not in any critical way that we are asking now for some 
explanation as to the necessity for the bill at the present 
time. 


Hon. Mr. Drury: I think the question is related to the bill. I 
do not need to argue the necessity or desirability of having 
a Department of the Environment, nor the part of the bill, 
Part VII, to which Mr. Clark has been talking, the desira- 
bility of a greater degree of flexibility than we have had in 
the past in the matter of retirement. 


In so far as the ministries of state and ministers of state 
are concerned, there has existed, as part of the preroga- 
tive, the right of the Crown to create ministers without 
portfolio in unlimited numbers with unspecified duties 
and responsibilities, subject only to the provision by Par- 
liament of the necessary funds to pay the salary. This can 
be obtained either in advance or, as is most usual because 
the creation of ministers without portfolio is not foreseen 
enough in advance, by way of supplementary estimates. 


One thing that has become quite apparent is that the 
pace of change of both social and economic conditions in 
all western countries has accelerated quite considerably. 
Most governments tend to be structured in relation to 
historic trends. Perhaps we are somewhat like the univer- 
sities in that we have come into this post-war period witha 
series of departments which are related to ancient disci- 
plines. As an example I might cite the Ministry of Agricul- 
ture, which is a traditional occupation in Canada. The 
ministry of Fisheries is perhaps another. If I may make 
reference to Senatory Forsey, we have experienced the 
same kind of phenomenon that occurs in relation to the 
structure of a university, namely, that the old, narrow 
disciplines and the concentration on them does not fit the 
current circumstances, so that it has become necessary to 
create interdisciplinary, combining functions in order ade- 
quately to get at our fundamental problems. 


This has led to the kind of preposal found in this bill, 
namely, the creation of a Department of the Environment 
which cuts across a whole lot of old, particular, depart- 
mental functions. When you are creating new depart- 
ments, obviously, if you are going to avoid unnecessary 
expense and confusion—and the confusion is probably 
more deleterious than the expense—you should try to abol- 
ish some of the old, traditional departments or meld them 
into a new structure. 


The ministry of state concept will allow this process to 
be carried on. It will perform two functions. In effect, it. 
will be either a pilot project for a continuing full-fledged 
department, in which case the ministry of state will be 
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converted by an act of Parliament into a regular depart- 
ment of government, or it will allow the establishment of a 
coherent apparatus to focus on a particular problem and 
propound solutions. If these solutions are able to be car- 
ried out adequately by perhaps one or more existing 
departments, then the necessity for the ministry will disap- 
pear and so will the ministry. If not, then we will need a 
regular department of government—perhaps another 
one—and the ministry of state to provide an instrument 
for restructuring the Government in a less permanent but 
more rapid way than by the creation of a full-fledged 
department of government such as the Department of the 
Environment. 


Senator Connolly (Ottawa West): It would also be less 
rigid. 


Hon. Mr. Drury: We have had considerable experience 
over the past few years in that there has been a Govern- 
ment Organization Act each year doing just this. There 
has also been quite extensive use made of the Transfer of 
Duties Act to bring about this kind of restructuring or 
reorganization of the Government, as new problems devel- 
op or as existing problems change their relative priority 
and become important while other existing problems 
appear either to be solved or to recede in importance. 


Senator Walker: Then the ministries of state are, initially 
in any event, temporary creations, unless it is indicated 
that they should be permanent, in which event the minis- 
ters will change from ministers of state to regular minis- 
ters of the cabinet. 


Hon. Mr. Drury: I think one should look rather more at the 
ministry than at the minister. The ministry starts out as a 
secretariat. We are indicating quite clearly that there will 
be a ministry of state established for urban affairs. It is 
not quite clear at this point what the role of the federal 
Government should be in urban affairs. This is going to 
evolve. Before we try to set up a department with clearly 
defined and, one hopes, relatively permanent functions in 
this particular field of urban affairs, some evolution both 
in thinking and in experience is needed. But perhaps at 
this juncture it would be unwise to try to establish a 
department of urban affairs, because it is not too clear 
what kind of role the federal Government should play in 
assaulting this particular problem. 


The Acting Chairman: Because of provincial and munici- 
pal interests? 


Hon. Mr. Drury: Because of the provincial and municipal 
interests and, indeed, jurisdiction. 


Senator Walker: Are there any other prospective minis- 
tries that would necessitate this bill, which seems quite 
ample to deal with the creation of ministries of state? It 
occurs to me that there could be some conflict between 
housing and urban affairs since they are so interrelated. 


Hon. Mr. Drury: They are interrelated and quite clearly 
the housing function of the federal Government will be 
part of the responsibility of this particular minister of 
state. That is the permanent plan. 


Senator Forsey: It will be “housing and urban affairs,’ 
then? 


Senator Flynn: It is a question of semantics. 


Hon. Mr. Drury: Put it this way: housing will be included 
in urban affairs. 


Senator Walker: Mr. Andras is a minister without port- 
folio, is he? 


Hon. Mr. Drury: He is a minister without portfolio, yes, “in 
charge of housing,’ which means that CMHC reports to 
him. 


Senator Walker: I see. 


Hon. Mr. Drury: As a minister without portfolio responsi- 
ble for housing he also answers to the Government in 
respect of housing questions. 


Senator Walker: Yes. Have you any other indication, Mr. 
Minister, as to other ministries that might be created that 
you might care to name? 


Hon. Mr. Drury: There appears to be emerging a clear 
desirability for a minister of state and a ministry of state 
for science. These are the two to which a considerable 
amount of thought has already been given, and I would 
forecast as being likely. 


Senator Carter: Is that for science or for science policy? 


Hon. Mr. Drury: Well, I am not quite sure how one distin- 
guishes between science and science policy. 


Senator Flynn: Science is more inclusive, perhaps. 


Hon. Mr. Drury: Science is perhaps more inclusive than 
science policy. 


Senator Carter: Well, straight science would be more or 
less dictating projects which should be left to scientists 
themselves, whereas the overall policy would be con- 
cerned with the determining of goals and priorities and the 
allocation of resources. A science minister should be 
responsible for policy without the actual responsibility of 
saying, “This will be done there, and that will be done 
somewhere else.” 


Hon. Mr. Drury: I would agree with you that the function 
of such a ministry would be co-ordinating and dealing 
with questions of policy rather than trying to operate as 
manager or controller of large scientific or research estab- 
lishments. I might add the further qualification that the 
desirability or the pressure for this is much greater in the 


more LOS to 7b 


Banking, Trade and Commerce 


29) ¢, Wei, 


field of the natural sciences than in the social sciences, and 

-when one talks about this prospective ministry of state for 
science policy, there is a possibility that this will be related 
to the natural sciences or the physical sciences rather than 
the social sciences. 


The Acting Chairman: But the minister would not be 
responsible for the day-to-day operations of whatever 
establishments come within the purview of his 
department. 


Hon. Mr. Drury: That is one view. I think the general 
consensus at the moment is that such a minister should not 
be in charge of, or have put under his jurisdiction, all the 
scientific establishments under the control of the federal 
Government. 


Senator Forsey: He should not? 


Hon. Mr. Drury: He should not. This does not mean that 
under his jurisdiction there may not be one fairly large 
operating establishment such as the National Research 
Council, which is a big operating establishment. On the 
other hand, it would be clearly undesirable that he should 
have the functional control, for instance, of the Defence 
Research Board, or the Communications Research 
Laboratory of the Department of Communications, or the 
Experimental Farms of the Department of Agriculture. I 
do not want to say he would have none, because the 
National Research Council has to come under somebody, 
and I do not want to say he is going to have them all. 


Senator Walker: Mr. Minister, there are a great many 
Crown corporations formulating policy, and once such 
policies are formulated you do not have to go back on 
them very often because policy is policy and is not 
changed from day to day. Have you in mind creating 
ministries of state and attaching to them the various 
Crown agencies? NSTANCE, THE CBC is one that I can 
think of, and Polymer, and keeping in mind that the pur- 
pose of the function of the minister is to formulate policy, 
have you something like this in mind, or is it going to be a 
very narrow field where only a few ministers are going to 
be appointed? 


Hon. Mr. Drury: Well, my guess would be that the number 
of ministries of state or ministers of state created would 
not be large. At the present time each of these Crown 
corporations, and there is quite a variety of them, is the 
responsibility—insofar as the Parliament of Canada has a 
direct responsibility for them—of a named minister. By 
way of example, the Canadian National Railways reports 
to Parliament through the Minister of Transport. This is 
part of his load of responsibility, and because the railway 
operation is so intimately linked with the general opera- 
tions of the Ministry of Transport, as long as this is not too 
great a load on the particular minister this would seem to 
be a satisfactory continuing arrangement. Polymer Corpo- 
ration reports to Parliament through the Minister of 
Supply and Services, which again appears to be the appro- 
priate one. I cannot remember all the list, but there are a 
number in the financial field who report through to the 
Minister of Finance. The Canadian Export Development 
Corporation reports through the Minister of Industry, 
Trade and Commerce, and this is closely linked to his 
departmental functions and responsibilities. 


The Acting Chairman: CIDA? 


Hon. Mr. Drury: CIDA reports through the Secretary of 
State for External Affairs. 


23974—2 


The Acting Chairman: Of course, that is not strictly a 
Crown corporation. 


Senator Walker: It would be a pity, would it not, to bring 
in ministers to interfere with functions of the Crown cor- 
porations unless there was some new project where you 
were going to enunciate new policy and change the Crown 
corporation radically, and even then it would be a tempo- 
rary measure? In other words, what I am getting at is that 
you do not contemplate the creation of these ministries for 
the purpose of supervising or checking or controlling or 
running the Crown corporations. 


Hon. Mr. Drury: That is not the plan, Mr. Chairman. I will 
not say it will never occur because, in fact, we are contem- 
plating doing this in relation to Central Mortgage and 
Housing which is a Crown corporation. The reason for this 
is that the activities of the Crown corporation are such 
that it is too much of a load to attach this additional 
responsibility to a minister who already has heavy depart- 
mental responsibilities. As you remember at one time Cen- 
tral Mortgage and Housing reported to Parliament 
through the Minister of Transport. 


Senator Martin: Senator Walker—or Mr. Walker as he 
then was—had this responsibility. 


Hon. Mr. Drury: I am looking at more recent history. 


Senator Martin: He is familiar with having several depart- 
ments, including this one. 


Senator Walker: I had three. I had the National Capital 
Commission, Public Works, and Housing. We got along 
well. We had a huge expansion in housing at that time. We 
got along well and we had a huge expansion of housing at 
that time in the National Capital Commission. I do not see 
why, if you have departments competently led, you need to 
have a Minister for Housing to run the present outfit. It is 
doing pretty well. Why would you need a minister? 


Hon. Mr. Drury: In the current year we are likely to have 
what is termed a record in housing starts. This is partly 
due to having an energetic minister who is devoting full 
time to this and nothing else. 


One of the important ingredients in the success of 
CMHC is the availability of loan funds for placement in 
the private sector. That particular Crown corporation has 
to bid for these funds, the sole source of which is the fisk, 
against other ministers. It helps a great deal to have a 
minister engaged in this process of making the case rather 
than merely the president of the corporation. 


Senator Walker: Is not this the beginning of proliferation? 
You will have a minister of state for urban affairs. I am 
not criticizing it. I know you are feeling your way on this, 
as you must. A great part of the housing department is 
going to be transferred to the department of urban affairs. 
Surely, having another Minister of State for CMHC, which 
deals almost exclusively with housing and apartments, 
would mean a proliferation. In other words, you are split- 
ting the great housing problem into two parts and having 
two new ministers. This thing could grow like Topsy. This 
is what we are worried about. 


Hon. Mr. Drury: Perhaps I did not make myself clear. 
There will be only one minister for urban affairs, includ- 
ing housing. 


Senator Walker: And a separate one for CMHC? 
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Hon. Mr. Drury: No. CMHC includes housing. 


Senator Walker: When you say that we are going to have a 
minister of state to take care of CMHC, you mean that it 
would be the minister of urban affairs. 


Hon. Mr. Drury: That is correct. 


The Acting Chairman: The only additional one is the 
possibility of a minister in connection with science or 
science policy. 


Hon. Mr. Drury: Some argument has been put forward in 
the House of Commons for naming a Minister of State to 
deal with the Report on the Status of Women. 


Senator Flynn: That is a full-time job. 


Hon. Mr. Drury: The problem concerning that report is 
that it does not fit into any particular of our departmental 
structure. This is the kind of phenomenon which, if it is of 
sufficient importance and is going to be dealt with in a 
focused way, might best be handled by one of these inter- 
departmental disciplinary ministers of state. 


Senator Walker: All 28 ministers will keep their eye on 
that problem. They are, anyway—particularly the first 
minister. 


Hon. Mr. Drury: Clearly there is a danger or possibility of 
a proliferation. However, the experience of the present 
Government indicates that there is a desire, when a new 
department or agency is created, to at least co-ordinate, 
consolidate, meld or abolish some of the older ones that do 
not quite seem to fit. The process of organization develop- 
ment does not lead to increases with no corresponding 
offsetting decreases. 


The Acting Chairman: We have had an example of that in 
connection with the proposed establishment of the Depart- 
ment of the Environment to which, as I remember the 
figures, some 10,000 employees of various departments 
will be transferred. 


Hon. Mr. Drury: That is correct. The Department of Fish- 
eries and Forestry will no longer continue as a 
department. 


Senator Forsey: It will disappear? 


Hon. Mr. Drury: As a department. 
Senator Walker: Have any disappeared yet? 


Hon. Mr. Drury: I am not sure how you measure disap- 
pearance. If one looks at the salaries one will find that 
there is no longer a salary required for a Minister of 
Industry. Under this bill a salary for the Minister of Fish- 
eries and Forestry will no longer be provided. 


Senator Isnor: What is the argument for doing away with 
that? 


Hon. Mr. Drury: Well, the term “doing away with” means 
having the function of these particular departmental 
arrangements conducted by someone else. 


Senator Burchill: Will the name be dropped? 


Hon. Mr. Drury: The name will not be dropped. In 
response to an expressed desire, the name ‘Minister of 
Fisheries” will be continued. I think there is a specific 
amendment in the bill which allows for that. 


Senator Forsey: There will be someone who will be minis- 
ter of something or other and also Minister of Fisheries. 
He will have two portfolios? 


Hon. Mr. Drury: It would be difficult to say that he would 
have two portfolios, because there is no portfolio of 
Fisheries. 


Senator Forsey: I should have said that he would have 
two departments under him, which used to happen with 
the Department of Mines and the Interior, and that sort of 
thing. There was no provision for a separate minister in 
some instances. 


Hon. Mr. Drury: In this case there is provision for two 
ministers but only one department. 


Senator Flynn: Section 3(3) says: 


The Minister of the Environment is the Minister of 
Fisheries for Canada 


That means only one. I suggest also that it means that he 
will always be called the Minister of the Environment. The 
Minister of the Environment discharges the responsibili- 
ties of the Minister of Fisheries, but that is not his title. 


Hon. Mr. Drury: It is quite clear. The Minister of the 
Environment is also the Minister of Fisheries for Canada. 
He is the Minister of Fisheries and people are entitled to 
address him as such. 


Senator Isnor: How would they address him in future? 


Hon. Mr. Drury: I am not sure what you mean by “they”’. It 
is quite clear that some of the members of the House of 
Commons who represent Newfoundland will address 
questions in the house of Commons to the Minister of 
Fisheries, and the Minister of Fisheries, otherwise known 
as the Minister of the Environment, will rise in reply. 


Senator Walker: Have you in contemplation the creation 
of a minister of state responsible for the CBC? 


Hon. Mr. Drury: Not at the present time. 


Senator Walker: You surely would not create one for the 
National Capital Commission? 


Hon. Mr. Drury: That is not in contemplation either at the 
present time. 


Senator Walker: But that does not mean, of course, par- 
ticularly with reference to the CBC, that you have not 
been thinking of it? 


Hon. Mr. Drury: We have been thinking in both fields. 
Senator Flynn: It is an obsession with every government. 


Hon. Mr. Drury: It is really a determination or judgment 
as to whether the activities of a particular agency or 
Crown corporation are such as to warrant virtually the 
full time attention of a senator. 


Senator Walker: Did you ever consider one minister, a 
member of the cabinet, not just a minister of state... 


The Acting Chairman: A minister with portfolio. 


Senator Walker: A minister with portfolio, for Crown 
corporations? 


Hon. Mr. Drury: Yes, that has been considered and reject- 
ed, I think for the reasons you indicated, that a minister of 
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state for Crown corporations would find himself with 
responsibilities for widely differing functions. The only 
common denominator of the whole field is that they are 
corporate in their structure. 


Senator Walker: Quite so; thank you very much. 


Senator Flynn: With regard to the principle contained in 
clause 14, does the minister not agree that under its 
powers the Governor in Council would in effect legislate 
and create new departments of which we would be una- 
ware? It could be any department that the Governor in 
Council decided should be organized immediately. 


Hon. Mr. Drury: It is difficult to get at the motivation, if 
you like, for the decision-making process. Someone 
decides, but the effective implementation of this decision 
or desire is subject to certain restrictions. 


In the case of clause 14... 
Senator Flynn: And clause 16. 


Hon. Mr. Drury: The Governor in Council may decide, put 
it that way. However, all he can do under the provisions of 
clause 14 and subsequent clauses is submit a proposal to 
the House of Commons, which has the right to reject it. 


Senator Flynn: It is legislation; that is why I wonder why 
only the House of Commons would pass on this? 


Hon. Mr. Drury: There has been, I am told, a number of 
instances involving delegation of functions between the 
two chambers. 


Senator Flynn: Delegation, yes, by one house to the other. 
That happened in connection with divorce. The other 
place was quite satisfied to delegate the power. However, 
the Senate has not been asked to delegate its powers in the 
present case. 


Hon. Mr. Drury: Perhaps not expressly, but it has certainly 
been asked implicitly. 


Senator Forsey: It is being asked here. 


Hon. Mr. Drury: That is right, as I say, implicitly. The 
question asked is why? The rationale is that the executive 
is controlled by and directly responsible to the House of 
Commons, rather than to the Senate. 


Senator Flynn: As far as a vote of confidence is con- 
cerned, I agree; the Senate cannot vote non-confidence in 
the Government. 


The Acting Chairman: And have it stick. 


Senator Flynn: I suggest that if we never have any amend- 
ment to the organization legislation, it would mean legisla- 
tion by order in council approved only by the House of 
Commons. A permanent department could be created by 
this means. 


Hon. Mr. Drury: I will put it another way: it will be legisla- 
tion approved only by the House of Commons, that is 
correct; not Parliament as a whole. 


Senator Flynn: Do you see any advantage in keeping the 
Senate out of this? 


Hon. Mr. Drury: Not really any significant advantage. It 
does appear to be organizationally rather more tidy to 
acknowledge the prime responsibility of the House of 
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Commons for control of the executive. It is the body which 
effectively can put them out of office. The other effective 
control, of course, is the supply procedure, which also is 
essentially a House of Commons device. 


Senator Flynn: Would you say that if the house refused to 
approve such an order in council it would be the equiva- 
lent of a vote of non-confidence in the Government? 


Hon. Mr. Drury: I would think it would, yes, although this 
is a question of judgment. We have no constitutional rules 
with respect to this. 


Senator Flynn: We have a precedent under which the 
house can reconsider its decision. 


Hon. Mr. Drury: Yes, that has happened. 


Senator Flynn: Would you not agree that in such a case, if 
it were not considered as a vote of non-confidence, 
resource could be made to clause 23 in order to accomplish 
the same end without having the approval of the house? It 
seems to me that under clause 23, in practice, a minister of 
state may be appointed for exactly the same purposes as a 
minister for specified purposes. 


Hon. Mr. Drury: The essential and significant difference 
between clause 14 is contained in the words “ministry” 
and “minister’’. Under clause 23 a minister of state can be 
named, but he cannot be provided with any apparatus 
with which to be effective. 


Senator Flynn: He can be provided with employees. 
Hon. Mr. Drury: He cannot. 


Senator Flynn: At the present time for instance, the minis- 
ter without portfolio responsible for Information Canada 
has staff. He may not have a deputy minister, but he has a 
large number of staff. 


Hon. Mr. Drury: No; the staff is that of the Secretary of 
State. 


Senator Flynn: I know, but in practice this staff is under 
the authority of this minister without portfolio. 


Hon. Mr. Drury: When you say “in practice,” it is by 
agreement with the Secretary of State. 


Senator Flynn: Yes, that is what is provided also in sec- 
tion 23. 


Hon. Mr. Drury: That is correct, but I suggest that this is 
not quite the same as providing him with staff for whom 
he is responsible. 


Senator Flynn: Especially when he would not have the 
same authority in principle. Also, in practice, his salary 
would only be half; he would receive $7,500 instead of 
$15,000. 


Hon. Mr. Drury: That also makes a difference; if his 
responsibilities are less, that seems to be appropriate. 


The Acting Chairman: The legislative authority provided 
by the bill is legislation by order in council in respect of 
the appointment of these men. Clause 18 is simply a provi- 
sion to confirm the proposed action of the Governor in 
Council, but the authority to legislate is an authority that 
is to be exercised by the Governor in Council. 
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Hon. Mr. Drury: The authority to name, I would not quite 
call it legislation, is in the Governor in Council. However, I 
was indicating the restrictions contained in the bill. The 
proposed order in council must be approved by the House 
of Commons. Secondly, the provision of supply moneys to 
pay his staff and put this ministry or secretariat in being 
must also be approved by legislation of the House of 
Commons through the Estimates and supply procedure. 
The Governor in Council is not free to act in any way he 
wants without scrutiny, and indeed legislative approval, as 
perhaps just a reading of the words themselves would 
indicate. 


Senator Flynn: The Auditor General is not entirely in 
agreement with your last statement. 


Hon. Mr. Drury: Well, the Auditor General has some views. 
I hope we are going to debate these. 


Senator Martin: Not today. 
Hon. Mr. Drury: Not today? 


Senator Walker: Mr. Minister, in any questions I have 
asked, when I have said “‘Do you contemplate”, you were 
referring in your replies, I presume, to the Government; 
you were not just giving your personal point of view? 


Hon. Mr. Drury: Insofar as I can discern or engage the 
views of the Government. 


Senator Walker: Is there any thought, that you know of, 
of creating a ministry of unemployment, which is the 
greatest problem in Canada today? I am reminded of this 
because we have here the Leader of the Senate (Hon. Mr. 
Martin) who was the chief critic of another government at 
the time of the recession. It is a serious question I am 
asking. 


Hon. Mr. Drury: Obviously consideration has been given 
to this. There are perhaps two problems in connection 
with it. First, we have not got the right to do it yet. 


Senator Walker: You mean until this bill is passed? 
Hon. Mr. Drury: That is correct. 


Senator Walker: Well, we will accomodate you in that way 
in half an hour. 


Hon. Mr. Drury: Secondly, there is the efficacy or desira- 
bility of doing it. I would be very glad to hear your views. 
Do you think we could have them? 


Senator Walker: You should do something, God knows. 


Hon. Mr. Drury: We are doing something. 


Senator Walker: I suggest it would be a good idea, so that 
you could have somebody focus his particular attention on 
unemployment and call on all the different departments of 
the Government to assist, because one person could then 
formulate policy and think of nothing else except that. He 
would be given, I would think, co-operation from all the 
other departments in carrying out any plans he might 
enunciate which found favour with the Cabinet. I think 
that is one place where you could do a lot of good, and one 
hopes it would be only a temporary ministry, that some 
day you would get this solved. 


Senator Forsey: The Labour Government in England did’ 


that in 1929. It put two ministers in charge, Jimmy Thomas 


and Sir Oswald Moseley, and the thing was a complete 
frost. 


Hon. Mr. Drury: In response to Senator Walker, I might 
say that we regard this problem of unemployment as of 
such importance that it is the first priority of all ministers. 
It might well be that the appointment of a single minister, 
especially a minister of state, who is likely to be relatively 
junior, would be downgrading this problem rather than 
improving it. 


Senator Walker: At the present time, though, there is no 
particular minister concentrating on it. If we could loan 
you the honourable Senator Martin, who was the greatest 
authority on unemployment when he was in opposition— 
and had a lot of bright ideas, it would not downgrade any 
department to put him in charge of it. 


Senator Flynn: He was served by a special bureau of 
statistics too. 


Hon. Mr. Drury: While we have not got the body, at least 
we have a large part of the mind of Senator Martin 
already, who is worried about this and providing ideas, 
and useful ideas I am glad to say. 


Senator Walker: I do not care about the Labour Govern- 
ment in England in 1929; that was at the beginning of the 
great depression, and in any event many of those fellows 
think from the ears down, particularly in those days they 
did. Right now, with all the bright people around, with 155 
members on your side, all of them looking for an extra job, 
surely this must be a wonderful opportunity for original- 
ity, forcefulness and administrative ability to really solve 
this over-riding problem, which depresses everybody, 
including the Government. Would you give it some thought 
and perhaps let the matter go back to the Cabinet for a 
word there? 


Hon. Mr. Drury: I will certainly convey those views to the 
Cabinet. 


Senator Forsey: I would like the minister to give us some 
idea why there is a possibility of such a considerable 
increase in the Cabinet. This worries me. I recall when the 
first cabinet was formed, it had 13 members, and Mr. 
Mackenzie, the leader of the opposition, said this was too 
many. It was held at that number until about 1896; it ran 
up a little sometimes; then it began to grow and grow. It 
seems to me from the look of this thing that we might very 
soon have not merely a cabinet of 30, which we had a year 
or so ago, before the resignation of Mr. Kierans and the 
disappearance of somebody else—I cannot remember who 
now—but a much larger cabinet. I am doubtful about the 
efficiency of a decision-making body of that size. I notice 
that the minister spoke of the possibility of abolishing old 
departments. The only one that seems to be going now is 
the Department of Fisheries and Forestry, unless I am 
mistaken. 


Senator Flynn: It is to be replaced by a department of 
environment. 


Senator Forsey: Quite, but even so there is only one going. 
The minister seemed to paint a picture of a new broom 
sweeping very clean and getting rid of these superannuat- 
ed passé departments and putting new ones temporarily or 
permanently in their place, but I do not see any sign of any 
of the old departments going. 


I cannot understand quite why the maximum number of 
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ministers of state is put at five. We have had mention of a 
couple of things that might be put under ministers of state, 
but five seems a more than ample number. 


The Acting Chairman: I do not think that remains in the 
bill. 


Hon. Mr. Drury: No. 

The Acting Chairman: That does not remain. 
Senator Frosey: What does it say now? Nothing? 
The Acting Chairman: It is open ended. 

Hon. Mr. Drury: It says nothing. 

Senator Forsey: Oh! This is worse still. 


Hon. Mr. Drury: There is no limitation. The trade, if you 
like, was a maximum of five ministries of state to be set up 
by proclamation. Now provision has been made for scruti- 
ny by the other place of each individual creation, so the 
number five has been taken out. This is the control rather 
than the ceiling. 


Senator Forsey: I am sorry, but I left my glasses behind 
this morning and I had not looked at the amended version. 


The Acting Chairman: This was not in the original print of 
the bill. It came only after the amendment in the other 
place on third reading. 


Senator Frosey: I know that, but it was five in the original 
print? 


The Acting Chairman: Yes, it was. 


Senator Forsey: That is how I came to make the mistake. I 
had not had an opportunity to look at it again. I am 
throwing out a number of ideas. The other thing that 
occurs to me is why there was not perhaps considered to 
be some opportunity here to reduce the size of the Cabinet 
as such, and set up something like a two-tier ministry and 
cabinet ala English practice of long standing. We did have 
the germ of that here in the creation of the solicitor gener- 
alship and the controllerships of customs and inland reve- 
nue, I think it was, under the acts of 1888, if I remember 
correctly. From 1892 to 1895 we had a ministry which 
included the solicitor general and the controller of cus- 
toms and inland revenue, and a cabinet that excluded 
those ministers. Then, right from 1892 to 1915, the solicitor 
general was never in the cabinet. After that, until about—I 
have forgotten just when—1930 or 1935 he had a sort of ‘in 
again out again, on again off again, gone again Finnegan” 
existence. Sometimes he was in the cabinet and sometimes 
he was not. He was still a subordinate personage in the 
Department of Justice, but when he was in the cabinet he 
was a fully-fledged cabinet minister. 


I remember that the front page of Hansard in 1915, when 
Meighen was Solicitor General and was put into the cabi- 
net, described him as minister without portfolio with 
“Solicitor General” in brackets. 


But we had the germ then of this two-tier system. It 
seems to me that the cabinet is getting so very large now, 
some consideration might have been given to the possibili- 
ty of placing, for example, a department like National 
Revenue under the authority of the Minister of Finance, 
and having a sub minister for National Revenue outside 
the cabinet. Similarly, the Post Office could be put in the 
same kind of relationship to the Department of Communi- 


cations. Perhaps that was considered, I do not know; but I 
am really rather frightened by the growing size of the 
cabinet and I am not by any means certain that it is a case 
of the larger the cabinet the more efficient the process of 
decision-making. It seems to me that quite possibly it 
might be the reverse. 


Hon. Mr. Drury: Mr. Chairman, the senator has raised 
quite a broad issue and it is one of, I suppose, a value 
judgment, as to what works best. Ideally, in theory, the 
most efficient in the decision-making process would be to 
have one minister only, call him the prime minister, and 
there would not-be much of a problem then of co-ordinat- 
ing ministers. 


Senator Forsey: That is a reductio ad absurdum. Nobody 
proposes that. 


Hon. Mr. Drury: I agree that that is so, but there are these 
two extremes. The other is to have every elected represen- 
tative as a minister, a decision-maker, a part of the cabi- 
net. Somewhere in between these two extremes lies the 
right answer. 


If the cabinet, the number of decision-makers at the 
political level, is very small, this means that most of the 
decision-making in fact is done by people other than cabi- 
net. They only have so much time, they can only absorb so 
much and understand so many questions. If the number of 
ministers is few, the multiplicity of decisions required to 
be made must be taken by somebody else, which means 
bureaucracy. 


Senator Forsey: Does the minister think that is the state of 
affairs in the United Kingdom now, for example? Their 
cabinet is somewhat smaller than ours, if I recall correctly; 
and their ministry is vastly larger and takes in all kinds of 
parliamentary under-secretaries and I do not know 
what-all. 


Hon. Mr. Drury: This is correct. One gets into a bit of a 
semantic problem. What is the difference between a minis- 
ter in the cabinet and a minister of state not in the cabinet, 
in the United Kingdom? How does this affect the decision- 
making process? Is there any value to having a minister of 
state not of the cabinet, and presiding over a department? 
Why not just have a deputy minister? He is not in the 
cabinet, either. Why insert this fellow? 


Senator Forsey: Do you mean a deputy minister in the 
sense of a parliamentary under-secretary. 


Hon. Mr. Drury: No. Our kind of deputy minister, or a 
permanent secretary. 


Senator Forsey: That is really quite a different thing. 


Hon. Mr. Drury: What is the difference between a minister 
of state not of the cabinet, with no powers to make deci- 
sions, presumably, and a permanent secretary who also is 
not of the cabinet? 


Senator Forsey: One is a civil servant and the other is a 
political personage. I should have thought that was the 
simple answer to that. It seems to me that what the minis- 
ter is overlooking is the difference between policy forma- 
tion, broad policy formation by the cabinet, and a relative- 
ly detailed decision-making by junior ministers. Surely 
there is some possibility of devolution and delegation 
there, so that the people in the cabinet are concerned 
rather with large policy formation and do not have their 
minds cluttered up with a great mass of detail. 
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Hon. Mr. Drury: I agree with this. The Canadian solution 
to this dilemma of, in effect, decentralization is, rather 
than have a formal structure of a cabinet, quite small, and 
a much larger ministry which has to be co-ordinated, we 
have a larger cabinet than the United Kingdom and a 
larger cabinet than the United States, which does not 
really function as a cabinet, anyhow. 


The Acting Chairman: It is not parliamentary. 
Senator Flynn: It is not like ours. 


Hon. Mr. Drury: It is not parliamentary at all. Our solution 
is to establish functional cabinet committees. 


Senator Forsey: Yes, I know that. 


Hon. Mr. Drury: This performs the same kind of function 
which the two-level ministry does in the United Kingdom. 
The time of the cabinet, on what you have described as 
minor subpolicy matters, is not taken up, in the case of the 
cabinet as a whole. These things are performed in the 
cabinet committees. The larger policy issues, which do 
come to cabinet, do come to a larger body, but they have 
already been refined to a limited number of issues. 


Senator Walker: And that is what you are doing at the 
present time. 


Hon. Mr. Drury: That is what we are doing at the present 
time. 


Senator Burchill: Do all those committees report to the 
cabinet? 


Hon. Mr. Drury: They do, sir. 


Senator Burchill: When the report is presented, does that 
not arouse a long discussion with a large group in cabinet? 


Hon. Mr. Drury: No, because the reports and decisions, I 
suggest, are so sufficiently coherent and well-reasoned 
that they do not give rise to discussion. 


Senator Carter: Could I ask, taking the average week, 
how many hours a week are spent in cabinet? 


Hon. Mr. Drury: Are spent in cabinet as a whole? 
Senator Carter: Cabinet meetings, yes. 

Hon. Mr. Drury: Let me see. Roughly, three. 
Senator Carter: Three hours a week? 

Hon. Mr. Drury: Thursday morning, from 10 to 1. 
Senator Carter: Is that all? 


Hon. Mr. Drury: That is the schedule. Now, there are a 
number of occasions when we have a special cabinet meet- 
ing, and there are others when we enjoy a sandwich lunch 
beyond one o’clock. 


Senator Carter: Does that three hours take in your cabi- 
net committees as well? 


Hon. Mr. Drury: Reports from cabinet committees. 


The Acting Chairman: But not the sessions of the cabinet 
committees? 


Hon. Mr. Drury: Oh, no, no. 
Senator Carter: It is cabinet sessions I am talking about. 


Hon. Mr. Drury: That is the full formal cabinet? 


Senator Carter: Let me put it in another way. Perhaps I 
am not phrasing it right. Out of the average working day, 
the average working week, how much of that work week 
does the minister spend in his department, getting to know 
his department, to know the problems of his department; 
and how much of that time is spent talking about his 
department in cabinet? 


Hon. Mr. Drury: I hope he is doing more than talking 
about his department in cabinet. This varies quite a bit 
between ministers. We have provision made for the meet- 
ing of a functional cabinet committee, every morning and 
every afternoon of the work week. 


The Acting Chairman: But all ministers do not have to 
attend all those meetings? 


Hon. Mr. Drury: That is correct. 


Senator Carter: My question is based on personal experi- 
ence, that when a minister spent much time in cabinet, he 
hardly knew his department at all. That applied to practi- 
cally all ministers a few years ago. They could hardly 
discuss the problems in Parliament or in cabinet intelli- 
gently because they did not spend enough time in their 
departments to know what it was all about. 


Senator Smith: I did not know you were formerly a 
member of the cabinet. 


Senator Walker: He was a good member, too. I remember. 


Hon. Mr. Drury: I have been around Ottawa for some time, 
in one guise or another, and despite Senator Forsey’s 
worries I must say that the present cabinet is better 
instructed, both in its own departmental affairs and in the 
general policies of government, than any previous cabinet. 


Senator Walker: It does not show it, does it? 
Senator Forsey: Order. 

Hon. Mr. Drury: Perhaps I laid myself open to that. 
Senator Forsey: That is a matter of judgment. 


Hon. Mr. Drury: I would remind those present, Mr. Chair- 
man, that the problems are rather more difficult today 
than they were in the halcyon days of the past. 


Senator Macnaughton: Much can be said in favour of a 
system of super and junior ministers. For example, the 
Minister of Agriculture has roughly 25 subsidiary acts to 
operate, one of them involving the Research Institute in 
the Department of Agriculture. That in itself is a huge 
affair, involving much money, time and detail. Surely, it 
would be a tremendous help to the Minister of Agriculture 
were he able to delegate just that section on research to 
some junior minister who could then do his own home- 
work and advise the minister. That would be better than 
having the minister rely solely on the deputy minister. It 
seems to me that much can be said in favour of delegating 
this to a junior ministry 


Hon. Mr. Drury: We have what Senator Forsey calls the 
germ of this in the Department of the Secretary of State, 
where there is a junior minister sharing the duties, where- 
as in terms of the statute the responsibility continues to 
vest in the Secretary of State, although he has someone to 
help him. This is perhaps a refinement of the system of 
parliamentary secretaries. Generally, it would be an 
improvement on the operations of the parliamentary 
secretary system. 
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The Acting Chairman: There is no doubt about that. 


Hon. Mr. Drury: Under the prerogative there is no limit to 
the number of ministers without portfolio who could be 
appointed to do just that, as, indeed, the present minister 
assisting the Secretary of State is. He will be given rather a 
more precise designation and a series of duties. Under this 
act he will be called instead a minister of state. 


Senator Macnaughton: The idea is to give authority to a 
man who has the judgment and the power to make 
decisions. 


Hon. Mr. Drury: That is correct. 


Senator Macnaughton: Hence he would assist a 


super-minister. 


The Acting Chairman: Are there any other questions, 
honourable senators? 


Senator Flynn: Mr. Chairman, the minister has said that 
he is going to ask the Senate to relinquish its responsibili- 
ties somewhat. I do not want the Senate to relinquish its 
responsibilities in any way. Therefore, I would move an 
amendment to clause 18 of the bill. I have a formal amend- 
ment which you can read, if you wish, Mr. Chairman. The 
effect of the amendment is to add the words “the Senate” 
wherever they are needed, and it means simply that the 
Order in Council will have to be approved by a resolution 
of the Senate and the House of Commons. 


The Acting Chairman: I assume honourable senators have 
before them a copy of Bill C-207, and will bear in mind the 
wording of clause 18, subclauses (1) and (2). Senator 
Flynn’s amendment reads as follows: 


18. (1) An Order in Council authorizing the issuance 
of a proclamation under section 14 or 16 shall not be 
made until the proposed text of the Order in Council 
has been laid before the Senate and the House of 
Commons by a member of the Queen’s Privy Council 
for Canada and the making of the Order in Council 
has been approved by a resolution of both Houses. 


(2) Where the proposed text of an Order in Council 
has been laid before the Senate and House of Com- 
mons pursuant to subsection (1), a motion in the 
Senate and House of Commons proposed by a member 
of the Queen’s Privy Council for Canada in accord- 
ance with the rules of that House, praying that the 
making of the Order in Council be approved, shall be 
debated in each House for not more than seven hours, 
after which time the question shall be decided in 
accordance with the rules of each House. 


Senator Flynn: Incidentally, Mr. Chairman, I hardly think 
the Senate would require seven hours time for debate, but 
I did not alter that because I did not wish to complicate the 
text any more than it is. 


The Acting Chairman: This will be the first time we have 
had a time limit fixed for the Senate. There is another 
problem, however, in that the Queen’s Privy Council for 
Canada would have to submit the resolution to the Senate. 


Senator Flynn: The Leader of the Government in the 
Senate is a member of the Privy Council. 


The Acting Chairman: There are times when the Leader 
of the Government in the Senate is not a member of the 
Privy Council. That does present a problem. There are at 


all times in the Senate other members of the Privy Council 
who are not members of the Government. 


Senator Flynn: It does not mention “of the Government”. 
It is curious. It says, “‘“member of the Queen’s Privy Coun- 
cil for Canada”’. That could mean any Privy Councillor. 


Senator Forsey: Surely there is a personage who is called 
the Leader of the Government in the Senate who is a 
member of the ministry, is there not? 


The Acting Chairman: There is no question about the 
present situation. 


Senator Forsey: But is it not necessary now? Formerly 
you could have a situation where the Leader of the Senate 
was not a member of the cabinet, as was the case with 
Senator Aseltine; but I thought that now the Leader of the 
Senate had to be a member of the cabinet. 


Hon. Mr. Drury: If I may interject, Mr. Chairman, under 
the Rules of the House of Commons the particular phrase 
“a member of the Queen’s Privy Council for Canada” 
means a member of the ministry. Resolutions, amend- 
ments and so on can be moved only by a member of the 
Queen’s Privy Council for Canada. That does not include 
members of the Queen’s Privy Council on the opposition 
side or ex-members of the ministry. 


Senator Flynn: If this were the only objection, Mr. Minis- 
ter, I would be willing to move an amendment to change 
the text to meet that situation. However, I think we could 
vote on the principle and, if need be, we could amend this 
amendment. 


The Acting Chairman: Is there any further discussion on 
Senator Flynn’s amendment? 


Senator Carter: I should like to ask Senator Flynn if the 
principle involved in his amendment applies only to clause 
18(1)? 


Senator Flynn: No, Senator Carter, it applies to both of 
the subclauses in clause 18. 


Senator Carter: Once you have approved the principle 
there, it follows. 


Senator Flynn: The idea of section 2 is to limit the debate. 
A question could be raised, but I do not mind. It is the 
question of principle only that Iam concerned with. 


Senator Carter: Well, I do not see the principle that 
because the house wants to debate it for seven hours, the 
Senate should want to debate it at all. 


Senator Flynn: I would be satisfied to amend only section 
de 


Senator Burchill: Well this is a matter of the organization 
of the house of Commons, and it is their business. 


Senator Flynn: Well, as I say, I do not mind. We could put 
only ‘‘by resolution of the Senate and the House of Com- 
mons,” in section 1 and leave section 2 as it is, because it 
concerns the House. 


Senator Forsey: We would still have the opportunity to 
debate it under our own rules. 


Senator Martin: I would like to point out in regard to this 
matter, and this is not my only reason for the intervention, 
but there is a practical consideration, and that is that an 
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amendment to the bill at this time would, of course, mean 
its going back to the House of Commons. I agree that that 
is certainly our right and our privilege. But as Leader of 
the Government in the Senate, I have to think of our 
time-table. We have to think of some of the other difficul- 
ties that attend this matter, for example the long delay in 
having this measure passed in the other place which of 
course was not our fault, but that is nevertheless a very 
pertinent fact. Nevertheless, I put my argument on the 
basis of principle. As Senator Burchill has just observed, 
this is a matter which essentially concerns the organiza- 
tion of the ministry and it involves a possible vote of 
confidence in the ministry. While both houses may express 
a vote of confidence, only one house by its vote can affect 
the tenure of the executive, and I think that this provision 
is in consequence quite a proper one and surely in keeping 
with our concept and our practice of responsible govern- 
ment. Moreover, there is ample precedent for one house 
giving to another house powers that it is prepared in 
particular situations not to exercise. The delegation by one 
house of Parliament to another is not new in our system. 


Senator Flynn: It happened only once, I guess. 


Senator Martin: There are at least two cases that I know 
of. In 1963 we had the Divorce Act, when the House of 
Commons gave to the Senate exclusive authority to legis- 
lat in divorce matters. The important point is that we 
should not be precluded from passing an enactment in 
which that delegation is provided, and that is now, of 
course, provided for in this bill. For these reasons I would 
be opposed to this amendment. 


Senator Flynn: In reply let me say this; the delegation of 
the powers from the House of Commons to the Senate in 
matters of divorce was to rid the House of Commons of a 
very burdensome job, whereas here it would not be dif- 
ficult to pass a simple resolution. My second point is that if 
we approve of the creation of a Department of the Envi- 
ronment, I do not see why we should not be called upon to 
approve the creation of a ministry of state for specified 
purposes. 


The Acting Chairman: Are there any other observations 
on this, honourable senators? 


Senator Carter: Question! 

The Acting Chairman: Will those who are in favour of the 
amendment, please raise their hands? 

Three in favour. 


Will those opposed to the amendment, please raise their 
hands? 


Four opposed. 
I declare the amendment lost. 


Are there any other questions arising out of this bill 
which any senator cares to raise while the Minister is still 
with us? 


Senator Flynn: No. We hope for the best. 


The Acting Chairman: Shall I report the bill without 
amendment? 


Some hon. Senators: Agreed. 
The committee adjourned. 
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Order of Reference 


Extract from the Minutes of the Proceedings of the 
Senate, March 30, 1971: 

“Pursuant to the Order of the Day, the Senate 
resumed the debate on the Motion of the Honourable 
Senator Urquhart, seconded by the Honourable Sena- 
tor Cook, for the second reading of the Bill S-9, 
intituled: “‘“An Act to amend the Copyright Act”. 

After debate, and— 

The question being put on the motion, it was— 
Resolved in the affirmative. 


The Bill was then read the second time. 


The Honourable Senator Urquhart moved, seconded 
by the Honourable Senator Laird, that the Bill be 
referred to the Standing Senate Committee on Bank- 
ing, Trade and Commerce. 


The question being put on the motion, it was— 
Resolved in the affirmative.” 


Robert Fortier, 
Clerk of the Senate. 
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Pursuant to adjournment and notice the Standing 
Senate Committee on Banking, Trade and Commerce met 
this day at 9.30 a.m. to further consider the following Bill: 


Bill S-9, ‘An Act to amend the Copyright Act”. 


Present: The Honourable Senators Hayden (Chairman), 
Benidickson, Blois, Burchill, Carter, Connolly (Ottawa 
West), Cook, Desruisseaux, Grosart, Haig, Isnor, Lang, 
Macnaughton, Molson and Sullivan. (15) 


Present but not of the Committee: The Honourable 
Senator Lafond. (1) 


In attendance: E. Russell Hopkins, Law Clerk and Par- 
liamentary Counsel; Pierre Godbout, Assistant Law Clerk, 
Parliamentary Counsel and Director of Committees. 


WITNESSES: 
(Sound Recording Licences (SRL) Limited): 
(Canadian Recording Manufacturers’ Association): 
Mr. Yves Fortier, Counsel; 
Mr. Paul Amos, Counsel; 


Mr. Fraser C. Jamieson, President (SRL); 
Mr. F. T. Wilmot, President (CRMA). 


At 12.15 p.m. the Committee adjourned to the call of the 
Chairman. 


ATTEST: 


Frank A. Jackson, 
Clerk of the Committee. 
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Trade and Commerce 


Evidence 


Ottawa, Wednesday, June 16, 1971 


The Standing Senate Committee on Banking, Trade and 
Commerce, to which was referred Bill S-9, to amend the 
Copyright Act, met this day at 9.30 a.m. to give further 
consideration to the bill. 


Senator Salter A. Hayden (Chairman) in the Chair. 


The Chairman: Honourable senators, we continue our 
hearings on Bill S-9. We have before us this morning the 
representatives of Sound Recording Licences (SRL) Limit- 
ed, represented by Mr. Yves Fortier, their counsel. He will 
now present the other members of his panel. 


Mr. Yves Fortier, Counsel, Sound Recording Licences (SRL) 
Limited; Canadian Recording Manufacturers’ Association: Mr. 
Chairman and honourable senators, I have on my right my 
partner and colleague, Mr. Paul Amos. To his immediate 
right is the president of Sound Recording Licences (SRL) 
Limited, Mr. Fraser C. Jamieson; and to his right is the 
president of the Canadian Record Manufacturers’ Associ- 
ation, Mr. Fred. Wilmot. As i look around me, this could 
well be a joint meeting of the Senate and the Canadian 
Recording Manufacturers’ Association. 


Mr. Chairman, I have had the privilege of hearing pre- 
sentations to your committee on Bill S-9 in the course of 
the last month; and I have also read the transcript of those 
hearings which I did not attend. It appeared to me, on 
listening to presentations and upon reading others, that 
you had been fed a great deal of irrelevant material. I say 
this with the greatest of respect for my learned friends 
who preceded me here, but I still say it. 


I will attempt to stay in what you have called the main 
stream of this hearing, which is Bill S-9, as presently 
before you; and I will be very brief. 


It appears to me, Mr. Chairman and honourable sena- 
tors, that there are only four main points that need to be 
dealt with, and I will take them one by one. I certainly will 
not be reading from the brief, which has been in your 
hands for the last four weeks, I believe. I know that you 
have read through it. We have tried to make it as succinct 
as possible. We have tried to summarize the issues as we 
see them, and we are not going to go through the process 
of summarizing it again. 


The four main points which I think you need to concern 
yourselves with, as you deal with Bill S-9, are, in my 
humble opinion, the following: 


1. What are we dealing with? I am addressing myself 
now, I know, to honourable members of the Senate, some 
of whom are lawyers and businessmen, and Iam sure that 
on none of you will be lost the fact that what we are 
dealing with is in fact an element of property. The Copy- 
right Act deals with what has been referred to by the 
authors, over the years, as intellectual property, but prop- 


erty, nevertheless. It is property of the same kind as 
patent; it is property of the same kind as trade marks. 

The Copyright Act is a very complex piece of legislation, 
even on the admission of those who have spoken before 
me, Mr. Chairman, on Bill S-9. I think it may be useful if, 
very briefly and very slowly, you and I looked at the 
Copyright Act. I do not know if you have been provided 
with copies. If not, since there are only some two or three 
sections I wish to deal with, I will summarize them for you. 


I think it is useful, before we look at Bill S-9, to see what 
the Copyright Act says about copyright. Section 3(1) of the 
Canadian Copyright Act, which has been in existence 
since 1921, says that copyright means the sole right to 
produce or reproduce the work, or any substantial part 
thereof, in any material form whatsoever and to perform 
the work or any substantial part thereof. If I may stop 
there, this is what the definition of copyright is—one, the 
sole right to produce or reproduce work; and, two, the sole 
right to perform. 


Now, what are we dealing with here? What is Bill S-9? 
Contrary to what has been suggested by some people, Bill 
S-9 is not legislation which is going to remove or going to 
do away with copyright in records. It is legislation which 
preserves the copyright in records but which, if I may use 
the word, dismembers the copyright because it removes 
the performing right. 


What does the legislator say at the moment about the 
copyright which exists in records? Well, he says in section 
4, subsection (3) of the act—and he said this in 1921: 


(3) Copyright shall subsist for the term hereinafter 


mentioned . 
And I will deal with that later. 
(3) Copyright shall subsist...in records...in like 


manner as if such contrivances were musical, literary 
or dramatic works. 


This was inserted in the original Copyright Act in 1921. 
At the same time as it was said for the purposes of the 
Canadian legislation in section 3(1) that copyright meant 
the sole right to produce or reproduce a work and the sole 
right to perform that work in public it also said that 
copyright “shall subsist...in records...in like manner 
as if such... were musical... works.” 


Bill S-9, as you are aware, honourable senators, deals 
with section 4, subsection (3), and it consecrates, if I may 
put it that way, or it recognizes that copyright shall contin- 
ue to subsist in records. That is what the minister through 
whom the bill has been introduced is saying. 


The minister is saying that copyright shall continue to 
subsist in records, but—and this is the nature of the 
amendment before you—he says in the new subsection (4) 
of section 4: 
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(4) Notwithstanding subsection (1) of section 3, for 
the purposes of this Act “copyright” means, in respect 
of any record, ... the sole right to reproduce any such 
contrivance or any substantial part thereof in any 
material form. 


I hope I have made my point clear. The legislator does 
not say we were wrong in 1921 to introduce protection in 
the Copyright Act for records. He says we were wrong in 
1921 to introduce full protection as understood within the 
meaning of the Copyright Act of this and other countries. 
He says we were wrong to tie to the copyright the right of 
public performance. He is recognizing, honourable sena- 
tors, that a record is worthy of some protection because he 
says that copyright shall subsist in records in like manner 
as if they were musical works. He recognizes that copy- 
right will continue to subsist in records. He recognizes 
creativity. The copying right is not removed but, as I said 
earlier, the legislator is dismembering the copyright. In 
presenting this bill to you he says, “Let copyright in 
records subsist, but let there not be attached to this copy- 
right the performing right.” 


At the risk of repeating myself, I would remind you of 
section 3(1) of the act: “For the purposes of this Act, 
‘copyright’ means the sole right to produce or 
reproduce’—that is, to preserve, and “the sole right 
to... perform’’. That is what is being removed here. 


I submit that the legislator, or the minister here, in 
introducing Bill S-9 in the form in which he has introduced 
it is being illogical. You cannot dismember copyright. 
Either you wipe it out altogether or you do not. If, by his 
own admission, there is an element of creativity in a 
record, which is worthy of protection under the Copyright 
Act, then I say that that element of creativity should also 
entitle the author—the author of the contrivance or author 
of the record, which is a term well-known to those who 
deal in copyright—the element of creativity should entitle 
the author to full protection; not only to protection from 
reproduction; not only to protection from piracy; but also 
to protection from use of his work by others for profit. 


I will be returning to this very shortly, but this is essen- 
tially what we are dealing with here. Under the Copyright 
Act as presently existing, and as would exist if Bill S-9 
becomes law, we are dealing with the author of a record, 
and we are dealing with that element of copyright by 
which the legislator is saying the author of that record is 
entitled only to some but not complete protection. 


The Chairman: Mr. Fortier, are you saying that Parlia- 
ment cannot or should not dismember? 


Mr. Fortier: I am saying, Mr. Chairman, that Parliament 
should not. I am saying that it is illogical for Parliament to 
say on the one hand that it recognizes that there is creativi- 
ty here which is worthy of protection but, on the other 
hand, that this protection will not carry with it the protec- 
tion which all other copyright has under the law. I realize 
full well that Parliament is supreme and that Parliament 
can dismember copyright, if it wishes. But I say that it 
should not. 


Senator Grosart: Mr. Chairman, Mr. Fortier says that the 
act should not dismember copyright. Is the original 
author’s or composer’s performing right not already dis- 
membered by the compulsory licence section? 


Mr. Fortier: Quite the opposite. with respect, senator. 
Under the compulsory licence section of the act, section 19, 


there are, as you know, compulsory royalties which must 
be paid to the author or composer. 


Senator Grosart: But it is a dismembering, because he 
ceases to have control of that right. 


The Chairman: Dismembering does not involve losing 
control, does it? 


Senator Grosart: That is the very point Mr. Fortier is 
making. The loss of control is the dismembering. 


Mr. Fortier: Iam afraid not. 


Senator Grosart: If you cease to have the right to exercise 
control, that is a dismembering. 


The Chairman: I did not take that as the point Mr. Fortier 
was trying to make. 


Senator Grosart: I did. 


Mr. Fortier: Perhaps I can attempt to answer the question, 
Senator Grosart. By dismemberment of the right I am 
saying that there are two elements to the copyright. On the 
one hand there is the element of protection from reproduc- 
tion and on the other hand there is the element of compen- 
sation for public performance. The author or composer 
either under the terms of section 19 of the Copyright Act 
or under the terms of a non-compulsory licence still 
retains both elements of the copyright. He is still protected 
and compensated when there is a public performance of 
his work and he is still entitled to prevent others from 
producing or reproducing, except under the conditions set 
forth in the act. 


Senator Grosart: But you say he ceases to have the 
Piciitess: 


Mr. Fortier: He continues to have the right, but he is 
compensated for it. 


Senator Grosart: What does “compulsory” mean? He is 
compelled by the statute to allow anybody to make a 
record. 


Mr. Fortier: That is correct. 


Senator Grosart: Once an original record has been made. 
If that is not dismembering of a right, I do not know what 
dismembering is. He is compelled. In other words, his right 
is completely taken away from him. He loses the right to 
say that record manufacturer ‘‘B”’ may or may not use his 
property. 


Senator Cook: That is only limiting the right. It is not 
dismembering. 


Mr. Fortier: For good and valuable consideration. 
Senator Grosart: It depends how far you take the arm off. 
The Chairman: Let us say the little finger. 


Senator Grosart: You are introducing a new concept. that 
the record manufacturer now becomes the author. I sug- 
gest there is nothing in the Copyright Act that gives him 
that right. I suggest to you it does not make him the 
author. 


Mr. Fortier: It may not be too, too important, but I wonder 
if I could direct your attention to section 10 of the Copy- 
right Act with which you must be very familiar and which 
says: 
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10. The term for which copyright shall subsist in 
records, perforated rolls and other contrivances by 
means of which sounds may be mechanically repro- 
duced shall be fifty years from the making of the 
original plate from which the contrivance was directly 
or indirectly derived, and the person who was the 
owner of such original plate at the time when such 
plate was made shall be deemed to be the author of 
such contrivance... 


I did not invent the word; the legislators recognized in 1921 
that the maker of a record was to be deemed to be the 
author of that record. 


Senator Grosart: For 


copyright. 


the purpose of duration of 


Mr. Fortier: Ditto with the author and composer. 


Senator Grosart: The position of the author in the original 
author-composer sense has many other facets within the 
terms of copyright. That is my point, but it is not that 
important. 


Senator Connolly (Ottawa West): This may not get us 
anywhere, but I wonder whether we could deal further 
with this point. You said that the author of a work because 
of copyright had the right to prevent performance by 
others for profit. Would you agree that he has even a 
further right and that is to prevent performance by others 
under any circumstances? For example, if the author of a 
musical work were to decide that a certain artist would 
probably perform the work very badly, I would assume 
that because of copyright the owner of that copyright or 
the author of the work could refuse to allow that artist to 
perform that work. 


Mr. Fortier: It is a very pertinent question indeed, and I 
think there is an answer, Senator Connolly. Under the act 
as it exists today, unless, to use your words, “bad perfor- 
mance”, is equivalent to infringement of copyright, then 
there is no discretion on the part of the author or compos- 
er to prevent that particular performer from recording or 
performing his work under the terms of section 19. This is 
what the Canadian statute says at the moment. But if that 
performance is tantamount to an infringement, because it 
is so bad—and that is a question of degree—then there 
could be an action for infringement and injunction. 


Senator Connolly (Ottawa West): Is infringement the only 
remedy the author has? 


Mr. Fortier: Under the terms of section 19 and the com- 
pulsory licence provisions, senator, once the work has 
been recorded—and to be recorded for the first time the 
consent of the author-composer is required—but after- 
wards under the terms of section 19 there is what Senator 
Grosart referred to as a compulsory licence provision and 
there is no discretion on the part of the author. 


Senator Connolly (Ottawa West): But the action is for 
infringement. It is not in some other area. I suppose dam- 
ages could arise in an action of this kind. 


Mr. Fortier: Right. 


The Chairman: Well, senator, you know the opening 
words in section 19 are: 


19. (1) It shall not be deemed to be an infringement of 
copyright in any musical, literary or dramatic work 
for any person to make within Canada records, per- 
forated rolls, or other contrivances... 


So it would appear to take the ground away from any 
recourse the author might have in wanting to exercise a 
right of selection. 


Senator Connolly (Ottawa West): Selection of performers? 
The Chairman: Yes, of a performer. 


Mr. Fortier: He could not select a performer because, as I 
said earlier, it is well settled, and I know Senator Grosart 
is familiar with this, that if the performer is performing 
the work so badly there could be an action for infringe- 
ment since he could argue that this was not the rendition 
of his work. 


Senator Connolly (Ottawa West): It might derogate from 
his property rights. 


Mr. Fortier: That is right. The point I was trying to make 
is that even under the terms of section 19 where the con- 
tro] has been removed, the right to compensation is recog- 
nized and it flows from the public performance, that if a 
record manufacturer andor producer has made a record 
from an author’s or composer's work and if he has applied 
for and has been granted a compulsory licence, then he 
must pay royalty to the author or composer under the 
terms of section 19. Consequently although control has 
been removed, compensation is recognized. That is the 
point on which I ended this first element of my presenta- 
tion. The right is recognized, as it should be, indeed, in 
favour of the author or composer—that if his work is 
performed in public, he should be paid for it and he is 
being paid for it. The point I am making here is that S-9 is 
not only saying the record manufacturer cannot control 
but it is also saying that we are removing his right to be 
compensated where his work is used in public or per- 
formed in public. 


Senator Connolly (Ottawa West): You are removing the 
record manufacturer's rights here? 


Mr. Fortier: Yes, senator. 


Senator Grosart: Would you say, Mr. Fortier, that section 
19 takes away the special status given to the recordmaker 
in terms of its performing rights where the record is made 
under compulsory licence? 


Mr. Fortier: We have argued that point, senator, before 
the Copyright Appear Board, and although, as you know, 
the Board does not publish the reasons for its decisions, I 
think it is implicit in the decision that such is not the case. 


Senator Grosart: That is going very far in interpreting the 
effect of the Copyright Appeal Board’s decision, particu- 
larly when the Copyright Appeal Board makes it very 
clear that it is not making a decision on that basis. 


The Chairman: I do not think we need to make a decision 
on that basis either. 


Senator Grosart: Would you read section 19, Mr. Fortier. 
Mr. Fortier: Well, it is a very long section, senator. 


Senator Grosart: The particular part that would appear to 
take away the special position respecting performing 
rights given to a record made under compulsory licence. 


Mr. Fortier: With respect, senator, you will have to orient 
my eyes again, because I do not know where in the Copy- 
right Act, whether in section 19 or in other sections, there 
is to be found such a provision. 
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Senator Grosart: It is the one that is generally referred to 
as possibly having that effect. You are well aware of it. 
You have argued it. You are aware of what I am speaking 
of. Would you read it? 


Mr. Fortier: Respectfully, senator, no, I am not. This was 
my point before the Copyright Appeal Board, that there 
was no such subsection in section 19 which purported to 
remove the performing right in records. 


Senator Grosart: Did someone suggest before the Copy- 
right Appeal Board that there was? 


Mr. Fortier: There were many things said before the 
Copyright Appeal Board. 


Senator Grosart: I was not at the hearings of the Copy- 
right Appeal Board. I am asking the question for informa- 
tion. Was there a particular wording in section 19 or else- 
where brought before the Copyright Appeal Board as 
possibly taking away the performing right from a record 
made under compulsory licence? 


Mr. Fortier: Yes. Mr. John Mills, Q.C., counsel to CAPAC 
argued profusely and very eloquently that the whole of 
section 19 should be read as removing the performing 
right. However, if the board so found, it would not have 
granted an award. It was admitted that 99 per cent of the 
work before the Copyright Appeal Board were works pro- 
duced under section 19. The only possible explanation of 
the decision of the board was that it did not retain that 
argument. 


The Chairman: It seems to me that we are getting into an 
area which is not relevant. While a little is all right in order 
that anyone may have an opportunity to show his wide 
scope of reading and understanding, I think we should 
stay with the subject. Whatever the Copyright Appeal 
Board may have decided or did not decide is not an issue 
here, except that it has established a certain tariff. 


Senator Grosart: As a matter of fact, Mr. Chairman, it 
probably goes to the heart of the discussion. If by any 
chance that interpretation, as given to the Copyright 
Appeal Board, was correct, this bill would not be 
necessary. 


The Chairman: If any person feels that he has rights 
under the Copyright Act, in the form of the presentation 
that you suggest was made, he can go to the courts and 
assert them. They are not relevant to this discussion here. 


Senator Grosart: I do not know what could be more rele- 
vant than an argument which might presume to make this 
bill unnecessary. 


Mr. Fortier: If that were the submission, senator, as 
indeed was the point made by you and Senator Flynn two 
weeks ago, that the bill was unnecessary, I would agree 
with you. 


Senator Grosart: I am not asking that. 1am merely saying 
that surely we are talking about something that is the 
heart of this whole discussion. 


The Chairman: You are suggesting that we should inter- 
pret these sections of the bill, come to a conclusion and act 
on that conclusion. I thought the courts were there to do 
the interpretation. 


Senator Grosart: Yes, they are; but we are here to decide 
whether Bill S-9 is necessary. 
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The Chairman: No; we are here to decide whether or not 
it should be enacted. 


Senator Grosart: Which is the same thing. The question of 
the compulsory licence is very much the heart of the whole 
discussion of the bill, and in other respects too, because 
the compulsory licence takes away from the composer- 
author, who is the one I am interested in, the right to 
control his performing right by usage. The composer- 
author wants to assert that right. If there was no compul- 
sory licensing section he would be able to assert that right. 


The Chairman: We are not dealing with the composer 
here. 


Senator Grosart: But we are dealing with the effect on the 
composer and on other people. 


The Chairman: I do not think we are. 
Senator Grosart: Of course we are. 


The Chairman: Of course, the fact that you say so does 
not make it so. 


Senator Grosart: I am talking about the effect of the bill 
on a certain section of the public. Surely you cannot say to 
me that we are not dealing with the interests of a particu- 
lar group. 


The Chairman: All I am saying is that because you say 
that, it does not make it so. 


Senator Grosart: I am asserting it. I do not need to make it 
so. If I want to speak for the interests of any particular 
group affected by a bill before the Senate, I am perfectly 
entitled to do so. 


The Chairman: As long as it is relevant. 
Senator Grosart: It is relevant, because they are affected. 


The Chairman: I suggest that it is not relevant. If the 
committee thinks it is relevant, then we can go ahead with 
NG, 

Senator Cook: I do not think it is. 

The Chairman: Do you want to vote on this matter? 


Senator Grosart: No. If you want to rule that way, I will 
have to accept your rule. I hope you will take a look at it 
and decide why a member of the committee is not entitled 
to say that the effect of a bill on a certain group is relevant 
to the discussion. 


The Chairman: That is not what I have said. 


Senator Grosart: All right; I will let it go. Iam prepared to 
leave the record as it stands. 


The Chairman: So am I. 


Senator Connolly (Ottawa West): For the purpose of the 
record, I would like you to correct a statement that I 
propose to make. I direct my attention to the bill itself, 
which says: 

copyright shall 
contrivances. 
PS eWOriks: 


subsist ... in’ records. Vand? other 
..as if such contrivances were musical- 


Subsection 4, which is a new section, says: 


for the purposes of this act “copyright” means, in 
respect of any record...or other contrivance... the 
sole right to reproduce any such contrivance. 


June 16, 1971 


It does not seem to me that we are talking about perform- 
ance. We are talking about the reproduction of a 
contrivance. 


Mr. Fortier: You have read the two sections well, senator, 
but you have forgotten the first words of subsection 4: 


Notwithstanding subsection (1) of section 3. 
That is the one that I read at the outset of my presentation. 


Senator Connolly (Ottawa West): For the purposes of this 
subsection, would you mind reading section 3(1)? I hope I 
am not taking too much time on this, but it seems to me to 
be the key point. 


Mr. Fortier: With respect, I would agree that this is the 
key point. It is the one that I attempted to make. Section 
3(1) reads as follows: 


For the purposes of this Act, “copyright” means the 
sole right to produce or reproduce the work or any 
substantial part thereof in any material form what- 
ever, to perform, or in the case of a lecture to deliver, 
the work or any substantial part thereof in public; 


Those are the relevant lines of subsection 1 which I wish to 
bring to your attention. 


Senator Connolly (Ottawa West): To summarize section 1, 
copyright exists for the author in the right to produce or 
reproduce, and in the right to perform. 


Mr. Fortier: Correct, senator. 


Senator Connolly (Ottawa West): And by the bill before us 
it is stated that copyright shall subsist in records as if they 
were musical works. “Copyright” means, in respect to any 
record, the sole right to reproduce any such contrivance or 
record. 


Mr. Fortier: This is what I referred to earlier as recogni- 
tion by the legislator of an element of creativity in a 
record. 


Senator Connolly (Ottawa West): By the record maker? 


Mr. Fortier: Yes. This is for his protection. This is what 
copyright is all about. Copyright is recognition of creativi- 
ty and protection of creativity. Copyright includes not only 
the right to prevent others from copying your work, but 
the right to prevent others from using your work for 
profit. 


Senator Connolly (Ottawa West): This is the point that was 
made before. You were not here at the meeting. when we 
heard from the CLC? 


Mr. Fortier: No, I was not, but I have read the transcript. 


Senator Connolly (Ottawa West): They said there was a 
copyright in the record manufacturer, and in addition they 
said the artists he employed to perform also had a right, 
not in the work but in the performance. 


Mr. Fortier: This is a theory to which we subscribe, while 
we make the following two points. First... 


The Chairman: Just one minute, Mr. Fortier. We are now 
wandering, are we not, in another direction. 


Senator Connolly (Ottawa West): I hope not. 
Mr. Fortier: I will be dealing with that. 


Senator Connolly (Ottawa West): If we are wandering, 
then let us not pursue it. 
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The Chairman: Our narrow point is the taking away of 
the right to produce, because the word ‘‘produce” is not 
reproduced in subsection (4) of the bill. 


Senator Connolly (Ottawa West): No, that is right. 


The Chairman: You do find it in section 3(1) of the act in 
the definition of copyright. I understood the point Mr. 
Fortier was making was that this amounts to a dismem- 
berment of the copyright, but the amendment is preceded 
by the language ‘“‘notwithstanding subsection (1) of section 
3”, so whatever appears in subsection 3(1), which Mr. For- 
tier read, that is what copyright is intended to mean as and 
when and if this bill becomes law, and it relates only to 
“reproduced” not to “produced”. 


Senator Connolly (Ottawa West): Not to “produced”’, to 
“reproduced”; that is right. 


Mr. Fortier: And not to “perform”. 


The Chairman: And not to “perform”. 


Senator Connolly (Ottawa West): In other words, it is copy- 
ing a production. 


Mr. Fortier: What is called the performing right, which 
flows from copyright under all legislations where copy- 
right in records is recognized. I will be coming to your 
point about the performer’s right; should I say, in the 
performance embodied in the record. 


Senator Connolly (Ottawa West): Iam not really interested 
in that, because I think have made their case. I think we 
should direct ourselves to your problem, which has to do 
with the making of the record. 


Mr. Fortier: That is correct. I think you have opened the 
door very naturally to my second point, having attempted 
to make the first one. My second point is: why should there 
be copyright in a record? The question has been put by 
honourable senators. It has been suggested to you by 
people who have preceded me here that the record manu- 
facturer was nothing but a presser. I have seen hands used 
in this way, denoting pressing, a number of times. 


You referred to the presentation by Mr. Dodge of the 
CLC and his associates. Let me start developing this point 
by telling you that I am not aware of anything that has 
happened since 1921, when the Copyright Act was enacted 
in Canada, which would justify the legislator today saying: 
“That creativity, which we recognized in 1921 was worthy 
of protection under the terms of the Copyright Act, no 
longer exists. Consequently the copyright in the record 
should not include the performing right. Records were 
made in 1921; records are made 50 years later in 1971. 
However”... 


The Chairman: Mr. Fortier, just stop there. You say noth- 
ing has been said. We have had evidence before us when 
the people making statements have been singing in a high 
key as to the cost, and putting that forward as a factor 
supporting this legislation. 


Mr. Fortier: The cost to whom? 


The Chairman: The cost to them of having to pay a tariff 
to SRL. 


Mr. Fortier: You mean the poor broadcasters? 
The Chairman: Yes. 


Mr. Fortier: I was going to end the sentence by saying 
nothing has happened with respect to the record itself, 
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except of course that the mechanics have developed and 
they are now more refined and more sophisticated, but 
there is a new element that has been introduced since 1921, 
which is broadcasting; that has happened since 1921. The 
only purpose, the only possible purpose, of Bill S-9 is to 
allow the broadcasters, commercial and public—and I will 
have something to say about the CBC very briefly—to use 
the record, to sell time before a record is played and after 
a record is played; to sell it, to make profit from the use 
they make of our records. You have asked the question, 
“Can they afford?” I know that Mr. Estey last week said— 
and I took his words down—that it was an earthshaking 
emergency for broadcasters. He was referring to the tariff 
of 0.15 per cent of their income. 


Senator Connolly (Ottawa West): With deference, Mr. 
Chairman, when we get into the question of cost are we 
not getting into the problem of irrelevancy here? Should 
we not direct our attention to whether or not there is 
property? Is that not our main purpose, and is that not the 
purpose of this bill? 


The Chairman: All I was saying when Mr. Fortier was 
developing his argument was that a further point has been 
developed before us, and it has to do with the question of 
the tariff that has to be paid. 


Senator Connolly (Ottawa West): It has great weight. 


The Chairman: We have to give some regard to it, even if 
it is to dismiss the point. We may say the cost is negligible 
for the benefit obtained, or we may Say it is not relevant to 
the issue, that we should resolve the issue quite apart from 
the question of cost and let the cost fall into its proper 
place. We were told last time about all the money and 
increasing funds made from fees that have been paid. Mr. 
Fortier, have you any figures to show how much the 
broadcasting business has improved dollarwise over the 
same period of time? 


Mr. Fortier: Yes, I do. I would like to submit, though, that 
I am in full agreement with Senator Connolly’s point, that 
this is completely irrelevant to the consideration of Bill 
S-9. I submit that it should not influence your considera- 
tion in one way or another. 


Since that argument has been used against our clients, 
may I quote very briefly from an authority no other than 
your colleagues on the Special Senate Committee on Mass 
Media, which was chaired by Senator Davey. In Volume I 
of the report, at page 57, under the heading ‘“‘Economics of 
Broadcasting”, this committee of the Senate said: 


These revenues... 
of Canada’s television and radio stations... 


have increased enormously in the past decade or so. 
Net advertising revenues in the TV industry have 
grown from $8.6 million in 1954 to about $118 million 
in 1968—an increase of 1,272 per cent! 


The Chairman: We have to give some regard to it, even if 
it is to dismiss the point. We may say the cost is negligible 
for the benefit obtained, or we may say it is not relevant to 
the issue, that we should resolve the issue quite apart from 
the question of cost and let the cost fall into its proper 
place. We were told last time about all the money and 
increasing funds made from fees that have been paid. Mr. 
Fortier, have you any figures to show how much the 
braodcasting business has improved dollarwise over the 
same period of time? 
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Mr. Fortier: Yes, I do. I would like to submit, though, that 
I am in full agreement with Senator Connolly’s point, that 
this is completely irrelevant to the consideration of Bill 
S-9. I submit that it should not influence your considera- 
tion in one way or another. 

Senator Haig: Not all from the use of records though. 


The Chairman: Not just from playing records. 


Mr. Fortier: No. That is not my submission. 


Radio revenues almost tripled between 1954 and 
1968. 


At page 62 Senator Davey’s committee said: 


The other thing to note is how wondrously profitable 
some broadcasting operations can be. The largest 
revenue-group of TV stations, for instance, earned a 
before-tax profit (one quity) of 98.5 per cent in 1964. At 
that rate, even after taxes, shareholders would recover 
their entire investment in two years! 


Senator Moslon: Is he including the CBC there? 


Mr. Fortier: I am afraid he is not, Senator Molson. I think 
that was a loss of $45 million last year. 


Senator Molson: Not the real loss. It was much greater 
than that. That was the book loss. 


Mr. Fortier: He goes on to say: 


In most other industries, that kind of margin would be 
considered fabulous. 


Finally, in Volume II of the Davey Report there is, Mr. 
Chairman, the last table, on pages 571 and 572. It is a table 
showing the total operating revenue, the total operating 
expenses and the net operating profit, of the privately 
owned radio and television stations in the broadcasting 
industry for the years 1965 to 1969. We see that in radio the 
net operating profit between those two years has gone 
from $7 million in 1965 to $14 million in 1969. 


Senator Burchill: The small radio stations afford a very 
meagre profit. 


Mr. Fortier: That is an excellent point, senator. This is 
why you will have noticed that, in the award of the Copy- 
right Appeal Board, there is a provision made for those 
radio stations with gross income of less than $100,000, 
being charged a licence fee of $1 a year. This was not the 
decision of the board. This was a submission by my clients 
before the board, that in respect of the tariff which they 
had filed, it should not apply to those stations with a gross 
income of less than $100,000. So we recognized your point, 
senator. 


Senator Cook: Would it be fair to say that both the major 
contenders before the committee are doing all right, both 
the record industry and the others. 


Mr. Fortier: I think you would be most fair, senator. 
The Chairman: There is no risk of insolvency in either. 


Mr. Fortier: I think it would be most fair. We are most 
fortunate in Canada in having a quasi judicial tribunal 
such as the Copyright Appeal Board to protect the public 
interest and decide, as it has since 1935 whether the argu- 
ment of “biting the hand that feeds you” is a valid one. 


Senator Cook: They decide as to quantum—if the right 
should exist. 
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Mr. Fortier: That is correct. 


Senator Haig: I would ask Mr. Fortier to compare the rate 
of profits made by radio and television companies. Can he 
say that the record companies have made further progress 
than that? 


Mr. Fortier: I can say that record companies have made 
progress. The figures were referred to, as I recall, by Mr. 
Estey two weeks ago, senator, and which we are not 
disputing. 


So, Mr. Chairman and honourable senators, why is a 
record worthy of protection? As I have indicated, it 
appears to me that nothing has happened since 1921 which 
would make a record today less worthy of protection than 
it was in 1921. Why protection under the terms of the 
Copyright Act? Mr. Estey, my learned friend and very 
good friend, I may add, said to you, two weeks ago, that 
there were no judicial authorities for the proposition that a 
performing right in record was justified from the “protec- 
tion” point of view. 


My friend Mr. Estey was in error. May I please direct 
you to page 2 of our brief, wherein we quote a very short 
passage from the leading case, the Gramophone Company 
Limited vs. Stephen Cawardine, which was decided in 
England in 1934. Mr. Justice Maugham in that case, after 
finding, under the terms of legislation similar to that 
which we have in Canada, that the copyright which exist- 
ed in a record was one which carried with it a performing 
right, said this, obviously because of arguments made to 
him by the respondent: 


...I see no injustice or unfairness which is likely to 
arise from my construction of the section. On the other 
hand, I can see considerable objection, from that 
standpoint, to the view that persons may obtain, with- 
out doing anything more than buying a record, the 
advantage of the work, skill and labour expended by 
the makers of gramophone records for the purposes of 
a public performance. 


It has been suggested to me that it is unfair that the user of 
a record should pay because he is really not using some- 
one else’s property. So, after finding in this case that there 
was public performance which accompanied the copyright 
in a record, this is what he found, that there was work, 
there was skill and there was labour expended by the 
makers of gramophone records, and that this work, this 
skill and this labour made the maker of the record entitled 
to compensation when his work was used for profit. 


These, Mr. Chairman and honourable senators, are the 
three elements which we find in any work which is given 
protection under the Copyright Act. We find skill, we find 
labour, which combined together, give that property, intel- 
lectual in kind, a protection recognized by the legislator. 


Senator Grosart: Mr. Fortier, before you go on, is that not 
a case involving a composition which was in the public 
domain, so there was no question whatsoever of prior 
ownership of the performing right? 


Mr. Fortier: Of course, as indeed I am well aware, it was a 
work which was in the public domain but, with respect , 
senator, there is no distinction which is made in the judg- 
ment, as to whether the work is in the public domain or 
not, and I do not see that is makes any difference. 


Senator Connolly (Ottawa West): What is the year? 
Mr. Fortier: 1934. 
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Senator Grosart: It makes a great deal of difference. I just 
call it to your attention because you had not mentioned it 
was a work in the public domain. 


Mr. Fortier: We were dealing with the record, Mr. Chair- 
man and honourable senators. Mr. Justice Maugham was 
going on and was dealing with the record and he said, with 
respect to that record, that it was a performing right and it 
was fair that there should be a performing right. 


It is very difficult, it seems to me, to come before this 
august body and attempt to convince you that the pro- 
ducer of a record is infusing an input of creativity when- 
ever he makes a contrivance. 


You will recall, honourable senators, the evidence 
adduced before you by Mr. Stephen Stewart, Director 
General of the International Federation of the Phono- 
graphic Industry. He said, on this very point, that the 
copyright legislation the world over recognized different 
kinds of creativity. All creativity is not necessarily a stroke 
of genius. He brought to the attention of the committee, for 
example, the fact that the translator of a work was given 
protection under the terms of the Copyright Act and that 
there had never been any suggestion that the translator of 
a work should not continue to be protected under the 
terms of the Copyright Act. He drew a parallel between 
the producer of a record and the translator of a work, 
whose creativity certainly is not as great as the creativity 
of the author of the work but who is entitled to protection. 


I make the same submission to you today. I submit that 
the producer of a record, the man who brings the artist 
into the studio, the man who provides the arrangements in 
a musical sense for the recording of a particular piece of 
music, the man’who uses, with his own experience, the 16 
sound tracks which he has to adjust and on which he has 
to work for days and days before he can produce a record 
which can be pressed in a final and definite fashion—I say 
that with respect to that man the element of creativity that 
man brings to the end product is just as great as that of the 
author or composer and just as great as that of the per- 
former, Senator Conolly, because we subscribe to the 
“trinity theory”, as it has been referred to. 


Senator Connolly (Ottawa West): It is theologically sound. 


Mr. Fortier: Theologically and, I suggest, also ‘‘fairly” 
sound. It is sound that it should be recognized that fora 
record to be made there must be an author andor compos- 
er; there must be a performer; there must be a record 
producer. Without any one of those three elements you will 
not have a record. 


Senator Connolly (Ottawa West): You say that each one of 
these three has a property right? 


Mr. Fortier: I say, senator, that under our law as it exists 
today only two of them have property rights. The author 
or composer and the record producers. The performer 
does not under our Canadian Copyright Act have a prop- 
erty right recognized by the act. We say, and there is 
evidence before you to this effect, that the performer 
should be entitled to share in the royalties which will be 
paid to us by the users of our records. 


Senator Connolly (Ottawa West): That is a matter outside 
this bill. 


Mr. Fortier: With respect, senator, I think it has relevance 
because it has been said here that there has been no deal 
between the record producers and the performers, and 
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that is true. There has been no deal. But three months ago 
there was a firm offer made to the Canadian Union of 
Performing Artists. It was a voluntary offer on our part, 
and with respect to division of the royalties it was identical 
to that which obtains in England. It was a 50-50 proposi- 
tion which we were making to the performers, and I have 
it on good authority that the only reason why the deal has 
not been finalized at the moment is that as between the 
different unions who are members of the Canadian Union 
of Performing Artists there was no agreement as to how it 
should be divided. That is the only reason there has been 
no agreement yet. But there will be. 


So I say that, without the record producer, the author or 
composer would not derive any royalties, obviously, from 
the sale of records. 


The Chairman: Obviously, Mr. Fortier, if you did not have 
the vehicle of records, there would be a limit to the 
number of live performances as compared with the 
number of performances by the use of records. Therefore, 
with respect to the composer, artist and author of musical 
works, there is a greatly increased potential range of reve- 
nue for him. 


Mr. Fortier: Yes, indeed, Mr. Chairman. I agree with you. 
It would be unthinkable today in 1971 that broadcasters 
could dream of bringing into the studio live performers 
and pay them the way live performers would expect to be 
paid. Broadcasters admittedly—and it is in evidence 
before the Copyright Appeal Board—use records to an 
extent as high as 70 per cent of the time. Those stations 
referred to as the top 40 stations you listen to on your car 
radio or in your home on occasion, not always by choice, 
use records for profit up to 70 per cent of the air time, but, 
as I have said, they could not dream of bringing live 
performers into their studios and pay them the way they 
would expect to be paid. So your point is indeed well 
taken. 


Senator Grosart: Mr. Fortier, you have made the point 
that there is an element of creativity in the making of a 
record and that that element should be protected. That isa 
very good point. Have you not also made the point that it is 
already protected, regardless of any change in the Copy- 
right Act and regardless of this bill? That creativity is in 
the making of a record and, regardless of this bill or 
anything else, that remains fully protected. The creativity 
is in the record and that right is still recognized, notwith- 
standing this bill or anything else. So you are really argu- 
ing against yourself. The right is already there in the 
creativity, in the making of the record, in the thing, and 
the copyright in the thing is undisturbed in any way by 
anything we are discussing here. Is that not right? 


Mr. Fortier: With respect, Senator Grosart, that is wrong 
indeed. 


Senator Grosart: Why is it wrong? 


Mr. Fortier: Because copyright in the record is not 
respected in any way, as you say. Quite the contrary. 
Copyright in the record is now defined as meaning only 
the right to prevent reproduction and it excludes the right 
to control public performance of the record. 


Senator Grosart: I agree, but the right to prevent repro- 
duction of the thing created is still there, and that is one 
aspect of copyright, surely. 


Mr. Fortier: What we are dealing with here, senator, is the 


right to use for profit. That is what we are dealing with. 
The minister is saying that he is removing from the Copy- 
right Act the obligation which now exists under the act 
that anyone who uses in public for profit the work of a 
record producer—in other words, a record—must compen- 
sate fairly and equitably the maker of that record. But the 
legislator is saying, “‘no’”’. He says, ‘“‘No matter if there is 
any compensation which should be paid; what Iam saying 
now is that in future it will be used for profit by broadcast- 
ers. They will not have to pay for it”. 


I say that that is unfair. That is a dismemberment of the 
copyright as we know it, as they know it in England, as 
they know it in the jurisdictions of most major countries 
today and as they are going to know it in the United States, 
because there is a bill, as in evidence before you, before 
Congress in the United States which was introduced in 
February of this year which recognizes the copyright in 
records with the right of the public performance attached 
to it. 


Senator Cook: Mr. Chairman, we all recognize that if this 
bill is passed it will result in a grave interference with 
what Mr. Fortier and SRL consider are their rights. I think 
we need hardly go any further on that point. 


The Chairman: I think you are right, Senator Cook. 


Senator Grosart: I agree that if this bill is passed it will 
take away from the record companies a source of revenue 
which they claim to have under the act as it exists. I am 
not arguing that. The point that seems to be lost in this 
discussion, however, is that the record companies live by 
and profit by the statutory compulsory access to the per- 
forming right. The author has no control over that. The 
record companies have the compulsory right to it. That is 
why the composer or author says, “If I am going to be 
forced to give that to you, then take out section 19 altogeth- 
er.’ Would you be happy, Mr. Fortier, if section 19 were to 
come out altogether and you had to deal directly with the 
author or composer? 


Senator Cook: Surely that is another point altogether. 
Senator Grosart: It is very much to the point. 


The Chairman: Senator Grosart, have you given thought 
to the possibility that a substitute for what now exists in 
statutory form might be that you would have to go to the 
Copyright Appeal Board to fix what the tariff would be? 


Senator Grosart: Yes, of course, and no composer or 
author would ever object to going before the Copyright 
Appeal Board. 


The Chairman: This again is a parallel line of argument. 
Because the rights of composers might be said to be affect- 
ed adversely by the compulsory licensing, then this bill 
should pass or should not pass, either one. But I do not 
think that is the argument. The argument may be that this 
bill does not go far enough. That may be your point. But it 
is not an answer to say, “Don’t permit these people to 
retain a right which they have because the authors and 
composers or unfairly dealt with under the section of the 
Copyright Act itself.” There would be some affirmative 
action by them if that is their point. 


Senator Grosart: It is true, and I think every one agrees, 
that the whole Copyright Act is in need of revision. It goes 
back to 1921, as Mr. Fortier has said, and it is out of date in 
many ways. 
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The Chairman: That may be a good reason for not deal- 
ing piecemeal with this. At the moment, while I have not 
finalized my feeling on this, I feel that the Copyright Act 
as it stands has certainly reached the stage where there 
should be wholesale revision. 


Senator Grosart: I would agree with that, but I would not 
agree that this is an argument for not dealing piecemeal. 
We have scores of bills before us each session which deal 
piecemeal with revisions of existing acts. It is a necessary 
way of doing it. 


The Chairman: But we are always told the great urgency 
which makes it necessary to deal piecemeal with such acts, 
but here we are told that the great urgency is the tremen- 
dous increase in cost, and that has been dissipated by the 
decision of the Copyright Appeal Board. 


Senator Grosart: But there is a principle involved here 
and it is that principle I am speaking to. We must always 
remember that the composer author, the original owner of 
the property which is being dealt with, has had his rights 
to negotiate the use of that taken away by statute. 


The Chairman: I thought we had decided a few moments 
ago that this was getting beyond the stage of relevancy 
and that you accepted that. 


Senator Grosart: Well, if you want to rule again... 
The Chairman: I am not ruling again. 


Senator Grosart: Well, if you want to invoke that ruling in 
connection with this which I agree is another aspect of it, 
but is one which I think is vital because the record compa- 
nies are asking that this bill be not passed so that they can 
exercise certain rights which they have not exercised for 
many years. That in itself is not a point. The composer 
author says they should not have this right as long as it 
does not derive by contractual negotiations from the origi- 
nal owner, and that is the whole point, and that is why the 
composer authors would support this bill. They say the 
record companies are taking advantage, and quite proper- 
ly so, of the compulsory licence. I asked Mr. Fortier would 
he be happy to have section 19 taken out of the Copyright 
Act and be in a position where you negotiate the right to 
make that record with the original author-composer. 


The Chairman: Mr. Fortier can protect himself. I do not 
regard the question as being relevant. If he wants to volun- 
teer an answer, I am not going to shut him off. But I do 
respect him as being a very good lawyer. 


Senator Cook: It may confuse some other members of the 
committee too, Mr. Chairman. 


Mr. Fortier: As Senator Grosart knows, we already 
negotiate with the author composer in respect of the first 
record. 


Senator Grosart: Not ‘we’. What percentage of the 
records we are dealing with are under compulsory 
licence? What proportion of the records distributed by 
SRL members in Canada come under compulsory 
licencing? 


Mr. Fortier: More than 90 per cent. 


Senator Grosart: This is what we are dealing with, Mr. 
Chairman, and that is why I say it is highly relevant. The 
records we are dealing with are under compulsory licence. 


The Chairman: Well, you have made your point now for 
the second time as to the relevancy, and I have said that I 
do not think it is relevant. I offered to have the view of the 
committee canvassed and you said it was not necessary. I 
repeat the offer. 


Senator Grosart: You may have to rule against me again. 


The Chairman: Not “again”. I am just calling your atten- 
tion to the fact that a ruling was made. 


Senator Grosart: Well, you may have to call my attention 
to it again because I intend to assert my right to ask 
questions if I think they are relevant, and I expect you will 
assert your right to rule whether they are relevant or not. 


The Chairman: Not my right, my duty. 
Senator Grosart: Both. 


Senator Molson: I would like to ask Mr. Fortier why this 
matter has taken 50 years to come to a head. Why have not 
the record companies exercised this right that they claim 
that they have? I don’t think in fact that they claim they 
have the right; I think it is there. But why have they 
delayed 50 years before worrying about the royalties 
which might accrue in the course of performing records? 


Mr. Fortier: Well, Senator Molson, I think there are possi- 
bly three answers to your question. The first is that the 
performance in public of records—and I think by ‘‘public” 
here you have to understand it is almost exclusively radio 
stations, so let us say we are dealing with radio stations— 
has only reached the intensity which you and I know exists 
today since the end of the second world war. This is one of 
the reasons. Up to that time there was not the extensive 
publie use in Canada for profit made of records. You and I 
will recall that bands were performing live much more 
often until 15 or 20 years ago than they do today, and when 
you say they were performing live, that means not only on 
stage but also on radio. That is one answer, Senator 
Molson. Another answer stems from the fact that I will 
have to admit that amongst the eight major record manu- 
facturers in Canada, there are six which are subsidiaries 
of American companies and until a few years ago there 
was very little furor in the United States for the inclusion 
in the copyright legislation of a copyright in records. It is 
only in recent years that there has been clamour for the 
recognition by Congress in the United States of this right, 
and it is only very recently that there has been an indica- 
tion from one of the committees of the United States 
Senate that this right would be recognized in the very near 
future. Consequently I have to admit that the fact that it 
did not exist in the United States had some bearing on the 
fact it was not exercised in Canada. 


Senator Cook: Did you say that it would be recognized or 
it might be recognized? 


Mr. Fortier: That it would be recognized. It is presently in 
a bill before a United States Senate committee. There is a 
recommendation by a Senate committee, and recommen- 
dations by a Senate committee there are as weighty as 
they are here. 


Senator Connolly (Ottawa West): Flattery will get you 
nowhere. 


Mr. Fortier: This point should be recognized. 


Senator Grosart: In fairness, perhaps you would agree 
that there was a bill approved by the committee of the 
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House of Representatives which did not include the right, 
and that bill was not passed. This occurred a couple of 
years ago. 


Mr. Fortier: That is correct. 


Senator Grosart: Would you say, in connection with the 
bill that is coming from the Senate committee, that it 
might not become law? 


Mr. Fortier: All I can say is that it has come out of a 
Senate committee with the exact wording in the proposed 
legislation, that the copyright in records shall include the 
performing right. 


Senator Molson: Getting back to the question of frequent 
or common performances, what are the reasons for the 
50-year delay? 


Mr. Fortier: There is another answer also, senator, which 
may be of immediate concern to your colleague on your 
right. In Newfoundland that right was recognized as 
recently as 1941. One of the few things that Newfoundland 
lost when it joined Confederation in 1948 was this per- 
forming right in records. 


Senator Cook: They became more sophisticated. 


Senator Molson: There must have been many records 
made there prior to 1941. I wonder what the dollar loss to 
Newfoundland has been. 


Mr. Fortier: I will not venture a guess. However, it is 
interesting to note that it did exist in Newfoundland. It 
also existed to a certain extent in Canada in respect of 
transcription programs, with which you must be familiar. 
We refer to it in our brief. At the bottom of page 14 we say: 


It is often stated that record producers have never 
exercised their performing rights in Canada. This is 
not true. Prior to the introduction of tapes, transcrip- 
tion services provided 16” 33 rpm discs which were 
only permitted to be used by subscribing broadcasters. 


These transcription services were in fact an exercise by 
record manufacturers of the performing right in records. 
This was done until we did away with transcription ser- 
vices about 15 years ago. In the meantime, SRL has been 
formed. 


This may not be a complete answer, Senator Molson, but 
as you are well aware there has never been any attempt by 
record manufacturers to collect public performance fees 
in respect of past public performance. 


The Chairman: The next sentence seems to be pertinent 
to Senator Molson’s question. 


Mr. Fortier: Yes. The Canadian Talent Library is a divi- 
sion of Standard Broadcasting Corporation, which was 
represented by Mr. Estey, has exercised its performing 
right, as we say in our brief, in a very active manner for 
the last six or seven years. Is that approximately the 
period, Senator Grosart? 


Senator Grosart: Yes. 


Mr. Fortier: The Canadian Talent Library is a division of 
one of the largest broadcasting companies in Canada, and, 
I might say, one of the very good ones. 


The Chairman: And it produces records. 


Mr. Fortier: And it produces records. It leases its records 


to radio stations across Canada for a fee. On its records is 
written, “No right to broadcast this record unless public 
performance fees have been paid,” or words to that effect. 
So the very people today, who with author-composers, are 
in favour of Bill S-9 have in fact been enforcing the per- 
forming right in records for some years. 


Senator Grosart: They have really been enforcing the 
basic copyright in supplying the record. If my information 
is correct, they have not been collecting performing right 
fees. 


Mr. Fortier: They are charged for the broadcasting. 


Senator Grosart: They are not performing right fees. They 
cannot collect performing right fees unless they have a 
tariff before the Copyright Appeal Board. 


Mr. Fortier: They are being compensated for the use 
made of their record. That is the way I understand it. 


The Chairman: For the use in public of their record. 


Senator Grosart: But that is a very different thing from 
collecting a performing right fee. 


The Chairman: However you slice it, Senator Grosart, the 
fact still remains that in order to be able to use for broad- 
casting purposes records produced by the Canadian 
Talent Library, you have to pay money. 


Senator Grosart: Any radio station can go out and buy a 
record for $2. The $2 payment gives them the right to 
publicly perform. Any radio station can buy a record for 
$1 or 59 cents and play it. Is that not so, Mr. Fortier? 


Mr. Fortier: Yes. We even give away some of our records. 


Senator Grosart: Was it 6,000 records that you gave away 
last year to CBC alone? 


Mr. Fortier: There are many records given away. 


Senator Grosart: I think somewhere I saw that figure. You 
are so anxious to get public performance, that you gave 
away 6,000 to the CBC. 


The Chairman: That has been said so often that we do not 
need the weight of your statement to add to the strength of 
the evidence. 


Senator Grosart: I do not Know whether we need it, but I 
suggest that I have the right to make a comment. 


Mr. Fortier: I was speaking about the Canadian Talent 
Library. I said it was owned by Standard Broadcasting. It 
is also pertinent to note that the Canadian Association of 
Broadcasters have recently formed a recording company 
called Astra Records Ltd. In their publicity material they 
say that the reason why Astra Records Ltd. has been 
formed is to provide insurance against SRL. Astra 
Records has produced to our knowledge one record to 
date. The label on the record also indicates that perform- 
ing right royalties have to be paid if that record is to be 
used in public. 


Again, broadcasters are acknowledging that there is 
such a thing as a performing right. If their property is 
being used in public for profit, they should be paid for it. 


Senator Molson: That is an extension of the answer to my 
question. I was asking about time. In a great deal of what 
we are allowed to do by law there are prescriptive times; 
there are times after which we cannot do things. If I do not 
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put a fence across my field and it is used consistently by 
you in driving your car, it then becomes a public right-of- 
way after, I think, seven years. What about the time ele- 
ment in a right such as this? We are talking about a term 
of 50 years. Is this without any term of prescription as to 
the type of right? 


Mr. Fortier: The tariffs are annual. Under the terms of the 
Copyright Act a performing right society, CAPAC, BMI, 
and now SRL, must apply every year to the Copyright 
Appeal Board for the approval of their tariff. Perhaps 
another element in your question would go to the term of 
the copyright. As you said, it is 50 years from the making 
of the original contrivance. The meaning of this is that 
after 50 years the work in question becomes, as Senator 
Grosart said earlier, part of the public domain. There can 
be no royalties owing to the producer of a record which is 
in the public domain. Therefore these works are not sub- 
mitted to the Copyright Appeal Board in yearly presenta- 
tions made by the Performing Rights Society. 


Clearly, as I said earlier, there could be no question of 
retroactivity. We are not claiming for the use which may 
have been made in previous years. We are only claiming at 
the moment, for example, with respect to 1971. We will 
make an application at the end of this year, in conformity 
with the act, for 1972. We will have to appear again before 
the Copyright Appeal Board, which will deal once again 
with quantum. 


Senator Molson: Yes, but you are claiming a right which 
was granted 50 years ago and has not been exercised. 


Mr. Fortier: No, there is no element of prescription in the 
picture today. I would defer to my senior colleague, the 
Chairman, if he feels differently. 


Senator Connolly (Ottawa West): In effect you are saying 
that the copyright, by law, is given a life of 50 years. 


The Chairman: It is the life of the author plus 50 years. 


Mr. Fortier: No, not in the case of a record. We have to 
look at section 10. 


Senator Connolly (Ottawa West): A record is 50 years, 
since it is a thing that does not die. 


The Chairman: The life is 50 years from the making of the 
original plate. 


Senator Connolly (Ottawa West): That is what I 


understood. 


Mr. Fortier: This is really all we are dealing with when we 
speak of creativity. I told you I would come back to section 
10. It provides that the owner of the original plate, that 
means the first record producer who cuts the record, as 
they say in the trade, who has the recording studio, hires 
the performers, makes the arrangement in the studio, 
brings in this input of creativity which we submit, as the 
legislator has recognized, is:worthy of protection. 


To my knowledge this has never been argued anywhere, 
even before this committee, that at this juncture, that is 
the time when the first record is made, there is not a high 


element of creativity introduced. Under the terms of sec-. 


tion 10 this is when the author happens. It is of the essence 
of copyright that there must be an author. La loi sur les 
droits d’auteurs. There must be an “auteur”; there must be 
an author. However, section 10 provides that with respect 
to records the first man is the author. All the others who 
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press records from a tape made by the author have no 
more rights than the original one. All the rights flow from 
the author, in the same way that the author of a book 
assigns his rights to a publisher and the creator of the 
patent assigns his rights to users of the patent. The pro- 
ducer who made the record in the studio originally, wher- 
ever that may be in the world—music, as you know, is 
international—the United States, England, France or 
Canada, is the author of the record and he assigns to 
others the right to make records from that tape. 


The records which are made from that original tape are 
entitled to protection under the terms of the act. The 
records made from that tape are entitled to protection in 
the same way that an assignee of a patent is entitled to 
protection under the terms of the Patent Act. 


Senator Connolly (Ottawa West): This bill provides that 
protection, though. 


The Chairman: No, this bill would remove it. 


Mr. Fortier: It removes an integral element of the copy- 
right. Copyright means not only the right to prevent repro- 
duction, as youand!... 


Senator Connolly (Ottawa West): Let us get it straight; 
perhaps I am horribly confused. As I understand it, this 
bill protects your right to prevent the record being copied. 


Mr. Fortier: That is correct. That right can only be given 
to a copyrighted work. 


Senator Connolly (Ottawa West): I assume that you havea 
copyright in that originally pressed record and no one can 
produce that contrivance. 


Mr. Fortier: No one can reproduce it. 


Senator Connolly (Ottawa West): Reproduce it; all right, 
no one can reproduce it or copy it. 


Mr. Fortier: That is correct. 


Senator Connolly (Ottawa West): Without infringing on 
your rights. However, you complain that you should also 
have the right to control the performance of whatever 
copies of the original are made. 


Mr. Fortier: Yes, senator. Copyright means, and this is 
provided by section 3(1), not only the right to reproduce, 
but the right to perform. 


Senator Connolly (Ottawa West): That is right; you say 
that the performing right given you by section 3 should 
also flow through. 


Mr. Fortier: Should continue to flow through, as it does in 
respect of all other copyrighted work. 


Senator Cook: The performing right has now become 
much more valuable than the right of reproduction. 


Mr. Fortier: That is a very important point. Last year in 
the United States in excess of $100 million was lost by 
record manufacturers because of piracy, dubbing, illegal 
reproduction of records. 


Senator Connolly (Ottawa West): In whole or in part. 
Mr. Fortier: In whole or in part. 


Senator Connolly (Ottawa West): That is what you mean 
by dubbing. 
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Mr. Fortier: Yes. This supplied the impetus to the United 
States Congress to bring in legislation earlier this year. 
Senator Grosart knows that that legislation has now grant- 
ed a limited copyright to the record producer, the right to 
prevent reproduction. 


Senator Cook: We already have that here. 
The Chairman: We even have the performing right here. 


Mr. Fortier: It is a moot point as to which is more impor- 
tant. They are equally important; this is why both the right 
to reproduction and the right to public performance flow 
at the bottom of the pyramid from the copyright in any 
work. Whether it be by author, composer or translator, all 
copyrighted work comprises the sole right to reproduction 
and the sole right to perform in public. 


Now the minister is suggesting to you in respect of 
records that we close our eyes to what copyright really 
means and write into our law that copyright in respect of 
records only means the sole right to reproduce, not the 
sole right to perform. 


Senator Cook: That is an interesting figure, $100 million 
estimated loss as a result of piracy in the United States. 


Mr. Fortier: In the United States in 1970. 


Senator Cook: Which means that some well-known 
records, suchas... 


Senator Connolly (Ottawa West): “Hello Dolly!” 


Senator Cook: Yes, ‘Hello Dolly!” is recorded by a very 
well-known company, then taken by another record 
manufacturer. 

Mr. Fortier: These are fly-by-night operators. 


Senator Cook: This is where you obtain the figure of $100 
million? 


Mr. Fortier: That is correct; they dub the music by using a 
small recording machine. They press this new record and 
put on a label. 


Senator Cook: There was no protection against that? 


Mr. Fortier: There was no protection. There now is in the 
United States. 


Senator Grosart: As there is here. 


Mr. Fortier: As there is here, and always has been since 
1921. 


Senator Connolly (Ottawa West): Are you saying that you 
want to live by the present act, and more particularly 
section 3, which gives you a performing right? 


Mr. Fortier: Yes, I am saying that. 


Senator Connolly (Ottawa West): In other words, this bill 
takes the performing right away, and therefore deprives 
you of a property right which your client has in the con- 
trivance he makes? 


Mr. Fortier: I could not have put it any better. That is 
correct. 


The Chairman: Have you another point, Mr. Fortier? I 
think we have shaken this one to pieces. 


Mr. Fortier: I do. Perhaps I might end that point by 
reminding you that we have extended an invitation to 


members of this committee to attend in a recording studio. 
I do not know whether that letter has been communicated 
to you. 


The Chairman: It has been distributed. 


Mr. Fortier: It has been distributed to the members of the 
committee? 


The Chairman: Yes. 


Mr. Fortier: I am reiterating this offer. It seems to me that 
the only way you can convincingly have demonstrated to 
you the input of creativity, work, skill and labour—to use 
the words of Mr. Justice Maugham in the Cawardine 
case—which is expended by the record producer, is if you 
came into a recording studio and saw what the record 
producer does in producing a record. 


A few years ago, in 1967, there was a book published 
entitled Ring Resounding. It is the history of the English 
Decca company’s mammoth venture in recording Wagn- 
er’s ‘“‘Ring” complete for the first time. It took the pro- 
ducer of that record eight years to produce the record. I 
know Senator Grosart is very familiar with it. 


Senator Connolly (Ottawa West): Was it a single record? 
Mr. Fortier: It was 14 L.Ps in all. 


Senator Connolly (Ottawa West): Two-side L.P.s? 


Mr. Fortier: Yes, two-side L.Ps. 
Senator Connolly (Ottawa West): Twenty-eight sides? 


Mr. Fortier: Twenty-eight sides, yes. You could argue that 
it does not take eight years to produce, say, ‘‘Hello Dolly”. 


Senator Cook: Or ‘‘Itsie-Bitsie-Witsie’’. 


Mr. Fortier: No, it does not. I suggest to you, however, that 
it takes an element of creativity. I said earlier there was a 
whole range to creativity. There can be a good book and a 
bad book. There can be a useful patent and a less useful 
patent. I think this is what we are dealing with here. The 
moment there is an element of creativity there is intellec- 
tural property, and it should be protected. Whether it is a 
record that is eight years in the making, spending millions 
and millions of dollars in producing it, or one made in 
eight hours in a recording studio, there is still an element 
of creativity; it should be protected, there should be copy- 
right, and copyright includes public performing right. 


Senator Carter: Extending this line of argument, would 
you not eventually get down to the technician who controls 
the knob having a part in the creativity, and someone who 
puts something here instead of someone else having a part 
in the creativity? Where would you stop? 


Mr. Fortier: Not any more than I would recognize, for 
example, that the person to whom the author of a book 
may have dictated it was entitled to a copyright. If I, the 
record producer, employ a technician, he is working for 
me, but his input is part of the total input that goes to 
constitute the copyright vested in me, the producer. I think 
with respect, I would not carry it that far. 


Senator Cook: Really, are not the producers the share- 
holders of the company, and in the final analysis they own 
the record? 


Mr. Fortier: Yes. 
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Senator Cook: What do they have to do with it being 
creative? They get their dividends, smoke cigars and so on. 


Mr. Fortier: I am sorry that I lost this point on you, 
Senator Cook. 


Senator Grosart: They create capital. 


Senator Cook: In the final analysis, the shareholders of 
the company own the record. 


Mr. Fortier: Whether we are dealing with a company 
which is a producer or whether we are dealing with an 
individual, with respect it does not make any difference, 
because the law of the Copyright Act, no more than the 
Companies Act, does not make that sort of distinction; the 
corporate veil is respected. 


Senator Cook: But it is the person who creates the origi- 
nality who is entitled to the copyright. 


Mr. Fortier: That is what the producer of a record does, 
whether he is employed by a company or whether he is an 
independent producer. 


Senator Cook: He does not get it. The shareholders of the 
company get the royalty. 


The Chairman: But you have a statutory author under 
section 10. 


Mr. Fortier: If you look at section 10 you have the com- 
plete answer, I suggest, to your query. 


The Chairman: You have to use imagination and some 
creativity to understand this. 


Senator Grosart: Mr. Fortier, when we discuss the ques- 
tion that has just been raised, as to how far you proliferate 
the exercise of the performing right, would you say the 
situation at the moment in practice in Canada is that the 
exercise of the performing right in respect to receipt of 
royalties is limited to the original creator, and that you and 
others, performers, who may wish to share in the perform- 
ing right are all users? 


Mr. Fortier: No, I would strongly disagree with that. Your 
statement is doing away with the following very pertinent 
proposition. You are dealing with two different types of 
property. You are dealing with two different works. There 
is embodied in a record the work of the author composer, 
but there is also in the end product the work of the record 
producer, which includes the work of the author compos- 
er. Those are two different works, both protected equally 
under the Copyright Act. 


Senator Grosart: Would you not agree that the performing 
right, which is what I am talking about, as asserted in the 
record, is secondary to and derivative from the original 
author composer? 


Mr. Fortier: If you are making the proposition that with- 
out the author composer there would be no record, I agree 
with you. But I draw your attention to the fact that no 
distinction is made in the Canadian Copyright Act as toa 
primary performing right or a secondary performing 
right. There is no distinction found anywhere in the act, 
which to me is authority for the proposition I make that, 
since the legislators recognized that both were worthy of 
protection, they should both continue to be worthy of 
protection. 


In the same way that the record producer has never said, 
and never will say, that the author composer should not be 
indemnified for the work he has created, I would hope that 
the author composer would realize that without the record 
producer his property rights would not be compensated, 
because there would be no public performance of his work 
on radio stations, on television stations, in dance halls, 
juke boxes and so on. 


The Chairman: Let us say it would be limited. 
Mr. Fortier: It would be very much limited. 


Senator Grosart: What you say would be correct unless 
section 19(3) is read the way some people read it. Perhaps I 
should put it on the record, because it deals specifically 
with the performing right that may or may not subsist. 
Subsection (3) reads: 


For the purposes of subsection (1)... 


. which is the one that grants the compulsory statutory 
licence... 
a musical, literary or dramatic work shall not be 
deemed to include a contrivance by means of which 
sounds may be mechanically reproduced. 


I am not going to argue this point, but merely point out 
that it may well be that subsection (3) takes the record 
completely out of the category in which you want to put it, 
as having, in a compulsory record, an inherent right. 


The Chairman: In what category do you say Mr. Fortier 
wants to put it? 


Senator Grosart: He wants to put it in the category of a 
musical, literary or dramatic work. 


The Chairman: The statute says that. 


Senator Grosart: Of course it does; that is exactly what I 
said. In section 19 (1) the statute says this; in 19(3) it 
appears to take it away. 


The Chairman: You misunderstood the importance... 


Senator Grosart: Let finish sentence, Mr. 


Chairman. 


me my 


The Chairman: I know, but I have to deal with this. You 
are making a statement as to the effect of subsection (3) of 
section 19. What I say is that you have to go back and look 
at what the copyright is that is given. As to the record 
maker, it is as if it were a musical performance. 


Senator Grosart: Perhaps Mr. Fortier might argue that. I 
am surprised that the chairman is arguing it. Iam merely 
saying... 


Mr. Fortier: I think he is only repeating what I said 
earlier. 


Senator Grosart: It may be he is, but I say I am surprised 
to find the chairman arguing on that point. 


The Chairman: It is unusual to find you surprised. 


Senator Grosart: I say that section 19(3) may take it out of 
the category of a musical work as defined in section 19(1) 
which is the compulsory licensing section which, as I say, 
is the heart of the whole argument. 


Mr. Fortier: Senator Grosart, itis... 


Senator Grosart: I am not going to argue. 
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Mr. Fortier: May I be allowed a brief right of reply, Mr. 
Chairman? 

All that section 19(3) says is that you cannot make a 
record from a record. That is all it says. 


Senator Grosart: I do not agree that that is what it says, 
and others do not. 


Mr. Fortier: Mr. Chairman, we dealt very briefly—and it 
was said that it was totally irrelevant—with the matter of 
money. I would very much appreciate an opportunity of 
saying a few words about money, since the main impetus 
of the presentation of Bill S-9 in the Senate has been that 
there was going to be a great sum of money which was 
going to flow out of Canada. I repeat that this is totally 
irrelevant, but since the point has been made, may I deal 
very briefly with Annex M? You have had distributed to 
you this morning a revision of Annex M which, in the top 
right-hand corner bears the words “Annex M (Revised)”. 
Originally, in preparing this brief, we had failed to make a 
distinction between the records made in Canada—that is, 
Canadian recordings—and records made in other coun- 
tries. If you look at Annex M you will see that the flowing, 
the ebbing away of large sums of money, mainly to the 
United States, is nothing but a red herring and it is not—I 
repeat, it is not—based on facts. 


May I ask you to follow me through the first column of 
this Annex M? It refers to that portion of the revenue 
dollar of SRL which will be retained in Canada because it 
is in respect of Canadian recordings. May I remind honou- 
rable senators that since January, 1970, because of a deci- 
sion of the Canadian Radio Television Commission, there 
need be, by law now, 30 per cent Canadian content over 
braodcasting stations in Canada? So, when we are dealing 
with recordings as a whole, we should bear in mind the 
fact that, included in those recordings which are used by 
broadcasters in Canada, will be a minimum of 30 per cent 
of the total use made by radio stations of records; and that 
in respect of this 30 per cent the whole of the revenue 
dollar accruing to SRL, in virtue of the decision of the 
Copyright Appeal Board, will remain in Canada. This is 
what the first column indicates. 


In respect of foreign recordings... 


Senator Grosart: Excuse me, Mr. Fortier, before you go 
on. At the present time, what percentage of the recordings 
of the SRL group is Canadian? 


Mr. Fortier: What we are dealing with, senator, is what is 
played on the air, because that is the basis on which the 
royalties are paid. 


Senator Grosart: Iam asking you what percentage... 
Mr. Fortier: 30 per cent—at least 30 per cent. 


Senator Grosart: 30 per cent of the records now produced 
by the SRL group? That is what I am asking you. 


Mr. Fortier: I am sorry, senator. The answer is less than 
10 per cent. 


Senator Grosart: So we are dealing with less than 10 per 
cent. 


Mr. Fortier: No, we are not, senator. We are dealing with 
at least 30 per cent, because that is the use, the minimum 
use which must be made today, in virtue of that decision of 
the CRTC which came into effect on January 18, 
1971—that in broadcasting, radio stations in Canada must 


now, for a minimum of 30 per cent of thé time, offer 
Canadian recordings. 


Senator Grosart: Yes, but this does not mean that 30 per 
cent of the SRL group recording will be Canadian. 


Mr. Fortier: I think we are arguing at cross-purposes. Iam 
saying that the tariff is based on use made by radio sta- 
tions and I am saying that now, by law, radio stations have 
to use Canadian content recordings for at least 30 per cent 
of the time. So that column represents a minimum of 30 
per cent of all the dollars which will accrue to SRL under 
the tariff approved by the Board, and it has to be, by law. 


Senator Grosart: Oh yes, I agree. 


Mr. Fortier: May I open a parenthesis, senator? 30 per 
cent is an absolute minimum. It is going to be a great deal 
more, because you and I know that there are two native 
recording industries—I almost said “two nations,” but I do 
not want to get into a political or constitutional argument 
here. There are two recording industries in Canada. There 
is the Quebec, the French recording industry, and there is 
the English-Canadian recording industry. 


In Quebec, the evidence before the Copyright Appeal 
Board in April was that in excess of 75 per cent of the 
recordings made in Quebec, the French recordings, are 
actually produced in studios in the Province of Quebec, by 
French-Canadian producers; and over the air, on the 
broadcasting stations in the Province of Quebec, there is 
thus a minimum of 75 per cent of records, which are 
records made in Canada, to wit, in Quebec. So that 30 per 
cent total picture, absolute picture, is a bare minimum. I 
think in reality we are dealing with—no, I am not going 
even to venture a percentage, because I think it would be 
quite misleading and I can err. I am saying that we are 
dealing in fact with more than 30 per cent. 


The Chairman: It may well be 50 per cent? 
Mr. Fortier: I would not wish to hazard a guess. 


The Chairman: Very well. 


Senator Grosart: Whatever it may be, the SRL has not 
contributed very much to it, in the past. 


Mr. Fortier: The SRL was not in existence in the past. 


Senator Grosart: I say the SRL group of companies has 
not been conspicuous in their promotion of Canadian con- 
tent recordings. 


Mr. Fortier: You have heard some grumblings from some 
Canadian producers, which I think are eloquent in them- 
selves. May I make one point, though, Senator Grosart? I 
certainly do not wish to enter into an argument. The evi- 
dence before the Copyright Appeal Board is itself very 
eloquent. There is, as you know now, an obligation on the 
part of broadcasters to use Canadian records. Prior to this 
obligation being decreed by the CRTC, Canadian records, 
senator, were produced, but they were not played by the 
stations. They were not played by the stations because the 
radio stations were more interested in competing with the 
American music which flowed over the border, than they 
were in themselves promoting Canadian records. So the 
Gordon Lightfoots, the Anne Murrays, the Ginette Renods 
and the Jean-Pierre Ferlands, and so on, were being 
recorded yesterday, but they were not being given any air 
play because the radio stations were not obliged to give 
them air play. Now that they are obliged to give them air 
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play, the radio stations are screaming for Canadian 
records. 


Senator Grosart: I am very glad that is so. But you say 
that 70 per cent of the records played on the air in Quebec 
are Canadian-produced. 


Mr. Fortier: That is correct. 


Senator Grosart: So it is not quite true to say that these 
Canadian-produced records, or Canadian-content records, 
have not been performed. As a matter of fact, they have 
been performed in Quebec. What you are saying is correct 
for the rest of Canada, but it is not a correct statement for 
Quebec over the last five to ten years. 


Mr. Fortier: Now, honourable senators, with respect to 
foreign recordings—that is, recordings by the big Ameri- 
can or English ogres—will you please follow me through 
the last column of Annex M? You see that the effect of the 
distribution pattern of $1 is as follows. There is a 124 per 
cent administration charge. That is self-evident. There is 
included 10 per cent of the royalties which will be ear- 
marked for music bursaries and scholarships. This and 
the other items which are recited following this form the 
basis of the offer, Mr. Chairman, which has been made to 
the Canadian Union of Performing Artists. 


Twenty-five per cent of the remaining amount, that is, 25 
per cent of the net, will then be turned over to this union 
voluntarily by the record producer, because the record 
producer recognizes the input of the performer and recog- 
nizes that the performer contributes to the actual produc- 
tion of a record. So 25 per cent will be paid over to those 
unions. 


Fifteen per cent will then be paid to the performers who 
are under contract with SRL members. These can only be 
Canadian performers. Fifteen per cent of the net will then 
go into a fund for additional Canadian recordings to meet 
the increased needs of the Canadian broadcasting stations. 

So that, Mr. Chairman, leaves then 35 per cent of the 
original dollar to be shared by members of SRL. That 35 
per cent of the net represents 30.62 cents. As I said earlier 
in respect of Canadian recordings, all of this money 
remains in Canada and in respect of foreign recordings 
there is no more than 50 per cent of this 30 cents, in other 
words, approximately 15 cents, which will be shared with 
foreign copyright owners. And again this is in evidence 
before the Copyright Appeal Board. 


This is the first time that I have had occasion to say so, 
but may I say that even in respect of the 15 cents, because 
of the purport or the intent of the impetus of the presenta- 
tion of Bill S-9 before the Senate, we advised our clients 
that they should contact their parent companies in the 
United States, England and Holland and obtain from them 
a waiver of this remittance of 50 per cent of the remaining 
30 cents. Whether or not this is relevant, I should like to 
put on record the fact that our clients have obtained from 
their parent companies a waiver along those lines. Thus, 
we are assured that the revenue dollar, which will accrue 
to SRL in respect of performance in public by broadcast- 
ing stations and other users of our work, will remain in 
Canada and will be shared equally between the perform- 
ers and the record producers in the way in which it is 
recited here in Annex M. 


Senator Grosart: Incidentally, Mr. Fortier, I must con- 
gratulate you on this because obviously it means a com- 
plete change in your existing contracts. 
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Mr. Fortier: It means an amendment to the existing con- 
tracts, yes. 


Senator Grosart: Your existing contracts would call fora 
remittance of 50 per cent of gross. 


Mr. Fortier: With respect, senator, no. It was 50 per cent of 
net. The contracts filed before the Copyright Appeal 
Board indicate 50 per cent of net. 


Senator Grosart: But not this kind of net. I am talking 
about the old existing contracts. 


Mr. Fortier: The old contracts filed before the Copyright 
Appeal Board indicate that 50 per cent of net is to be 
shared between the parent company and the subsidiary. 


Senator Grosart: How was that net defined? 
Mr. Fortier: Net is not defined. 


Senator Grosart: What proportion would have gone under 
the existing contracts? 


Mr. Fortier: Fifty per cent. 


Senator Grosart: I mean of gross. What per cent of gross 
would that 50 per cent of net have been? I am just interest- 
ed. That is all. Iam not being critical. 


Mr. Fortier: Clearly that was not evidence allowed before 
the Copyright Appeal Board, because Mr. Justice Thurlow 
said, I think rightly, that this was not relevant to the 
matter which was being considered before the Board. I 
would answer that the contracts were quite clear. They 
spoke to 50 per cent which had to be remitted to the 
foreign copyright owner, being the parent company in 
most instances. That is, 50 per cent of the net amount 
which was received by the Canadian subsidiary. Now, if 
you look at Annex M, senator, you will see that any sum of 
money which a member of SRL will receive cannot exceed 
30 cents. So we are talking of 15 cents today just as we 
were at the time of the hearing before the Copyright 
Appeal 


Senator Grosart: I do not want to get too involved in this, 
but actually, you would have been receiving more than the 
30 cents. 


Mr. Fortier: Not the members, senator. 


Senator Grosart: But your receipt—the moneys paid for 
the exercise of the right. 


Mr. Fortier: But it is not SRL which is paying for the 
foreign copyright owners. It is the members of SRL—the 
same way as it is not the authors and the composers in the 
United States who receive the money from the publishers 
over here. They receive the money from the performing 
rights societies, from CAPAC and BMI. 


Senator Grosart: I was just interested to see how generous 
you had been. I should have liked to compare the 15 cents 
with what it was previously just to congratulate you on 
your surge of generosity. 


Mr. Fortier: For which I thank you. 


Senator Grosart: In connection with the Canadian record- 
ings you will make, will there be any inflow into Canada 
from foreign performing rights royalties? 


30: 20 


Mr. Fortier: Definitely. As you know, these are reciprocal 
arrangements under the terms of international conven- 
tions, with which I am sure you are just as familiar as I. 


Senator Grosart: Is there a mechanism by which there 
will be an automatic inflow to Canada? 


Mr. Fortier: There is reciprocity between those countries 
where the performing rights are recognized by law. 


Senator Grosart: But not necessarily reciprocity between 
parent companies and their subsidiaries. 


Mr. Fortier: I see what you mean. No, not necessarily. 


Senator Grosart: At the moment there is no mechanism 
by which there will be an inflow to Canadians from the 
use of the performing rights of Canadian records abroad. 


Mr. Fortier: I had missed your point. I see. 
Senator Grosart: It is a very important point. 


Mr. Fortier: Yes, it is indeed. I would not want to err here, 
but I think that mechanism exists in most of the contracts, 
if not all of the contracts which were filed before the 
Board by the eight major companies. It is a reciprocal 
arrangement. If, for example, a Canadian recording of a 
Deutsche Grammophon work is played in Holland, then 
there is mechanism for division between the parent com- 
pany and the subsidiary of the performing right royalties 
which accrue in Holland. Absolutely. 


Senator Grosart: So this reciprocity would continue, 
would it, in spite of this very generous decision of the 
foreign owners in your group not to receive any part of the 
money from Canada? 


Mr. Fortier: These are the indications which have been 
given by the parent companies, yes. 


Senator Grosart: You say, then, that, percentagewise, 
there would be an adequate flow back into Canada of 
performing right royalties from the use of a Canadian- 
made record by your group of companies abroad. 


Mr. Fortier: Yes, I would say that, senator. 


Senator Connolly (Ottawa West): Mr. Fortier, you said, I 
believe, that all the profits from the performing right 
royalties from radio stations are going to be held in 
Canada by this group of companies. I suppose this does 
open up quite an area for questioning, but what other 
source of revenue have these companies in addition to the 
performing rights of these records on the air? 


Mr. Fortier: The obvious one is from the sale of records 
for private use. 


Senator Connolly (Ottawa West): Is that fairly substantial? 


Mr. Fortier: I am not going to venture an opinion that it is 
substantial, or more substantial or less substantial. There 
are figures which have been produced before this commit- 
tee by one of my predecessors which indicate that the 
income from the sale of records at the retail level is 
approximately $100 million. Now what percentage of this 
is retained by the retailer Iam not sure. 


Senator Connolly (Ottawa West): You have to work the 
mark-up off. 


Mr. Fortier: My instructions are that we are dealing with a 
$50 million a year business approximately. 
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Senator Connolly (Ottawa West): In other words, it is prof- 
itable for a foreign company to operate here. If it were not 
possible for foreign companies to get a reasonable return 
on their investment in Canada we would lose a record 
industry which would be to the disadvantage of Canada. 


Mr. Fortier: Again, many of the artists who are popular— 
as I said earlier music is international and I do not think I 
would get any argument on that—’’The Rolling Stones,” 
and if I may mention in the same breath— 


Senator Connolly (Ottawa West): The only ones I know are 
“The Irish Rovers’’. 


Mr. Fortier: “The Irish Rovers,” “Mozart,” ‘“‘Beethoven”— 
if I may use them in the same sentence. These are all just 
as much part of our music as they are of the music of 
England and Germany. 


Senator Connolly (Ottawa West): I hope they get ‘‘The 
Irish Rovers” in England. 


Senator Haig: Mr. Fortier, as part of your brief you 
include a letter from Mr. Basford, dated October 29, 1968, 
to Mr. Harrison, President, Sound Recording Licences 
Limited. In the fourth paragraph of that letter, Mr. Bas- 
ford says: 


I wish to express my serious concern about this 
application, and to inform you that I consider it not to: 
be in the public interest. 


What is your answer to that? What is the reasoning behind 
it? 

Mr. Fortier: The reasoning is provided in the next sent- 
ence. He says: (1) that that section has never been used in 
Canada and (2) the Royal Commission on Patents, Copy- 
right, Trademarks and Industrial Designs concluded that 
the manufacturer’s performing right in broadcasting and 
records, etcetera, should be abolished. I think it was in this 
context that the Honourable Mr. Basford was telling us 
that it was not in the public interest. This is the Isley 
Commission report which I am sure you are familiar with 
which in four sentences reproduced on page 17 of our 
brief which you have in your hands at the moment dealt 
with the performing right in records. You will see those 
four sentences at the bottom of page 17 and top of page 18. 
It is of interest to note that they referred to the United 
Kingdom experience because in the United Kingdom there 
had been published prior to the Ilsley Commission report 
a report of a Royal Commission chaired by Mr. Justice 
Gregory—it was called the Gregory Committee Report— 
and that report concluded that the performing right in 
records should be retained, but that report preliminarily 
stated, and it is the preliminaries that the Ilsley Commis- 
sion dealt with, that there had been problems encountered 
in England with the exercise of the performing right. But 
these problems were encountered prior to the setting up in 
England of a performing rights tribunal such as we have 
in Canada, because the performers’ unions and the musi- 
cians’ unions were influencing the record manufacturers 
and record producers in preventing radio stations from 
giving an unlimited air-play to their records. You are 
familiar with the concept of needle-time? In England not 
only does the performing right in a record mean equitable 
compensation to the owner of the work, it also means the 
right vested in the owner or the copyright to restrict unli- 
mited use of the records over the air. And this is one of the 
elements which is submitted to the Performing Right 
Tribunal. For example, in the Isle of Man case in England 
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it was ruled that copyright in a record meant not only the 
right to prevent reproduction, and the right to enforce 
public performance royalties, but also the right to restrict 
needle-time, because one of the main complaints of record 
producers and record manufacturers with respect to air- 
play which is given to their records is that too much 
uncontrolled air-play can kill a record and kill the sale of a 
record. In England this was recognized. 


Senator Connolly (Ottawa West): A case of overexposure. 


Mr. Fortier: Yes, overexposure. What they call “turn-table 
hits’. These records “don’t move’’, if I may use the col- 
loquial expression, in the stores, but they fill up two, three 
or four minutes every hour on the radio station. The radio 
station uses it for profit but it does not mean sales so far as 
the record producer is concerned. 


Senator Haig: Well, we have already heard that this is the 
only way in which a record company can sell its records, 
that is by the public hearing it on the air. 


Mr. Fortier: Yes, you have heard evidence to the contrary 
also. 


Senator Haig: When I used to buy records, I went into the 
little booth and put the record on the turn-table and lis- 
tened. But now you hear a record from a radio station, and 
you get the “Top Ten” each week. Does that not greatly 
improve the sales of the records? 


Mr. Fortier: Do you know what percentage of records 
produced in Canada are played over the air? Less than 10 
per cent of all the records which SRL produce will be 
played on the air. This is a discussion which I would love 
to continue with you which goes to quantum, because I 
discussed this for four weeks before the Copyright Appeal 
Board. I am not disputing that there is an advantage 
derived by members of SRL from the air-play that is given 
to some of their records. 


Senator Haig: There must be if you give the records to the 
radio stations. 


Mr. Fortier: I am not disputing that; but surely you will 
agree with me, senator, that this is a question of quantum. 
This is why we have the Copyright Appeal Board which 
every year is called upon to decide who derives the most 
advantage. Is it the radio station by having access to our 
complete repertoire? Is it the radio station from having 
access for a pittance to what occupies in some instances 
up to 70 per cent of their air time? Or is it the record 
company which is definitely selling some records as a 
result of the promotion given to those records over the 
radio? 

There is here an argument which was made ad nauseum 
before the Copyright Appeal Board. The board obviously 
found that radio stations derived more of an advantage 
than record producers because it said there should be a 
tariff. 

My friends on the other side argued until they were blue 
in the face, after I had become blue arguing the opposite 
picture, that there was a trade-off. The board did not say 
there was a trade-off. The Copyright Appeal Board said 
there should be payments, there should be _ just 
compensation. 


Are record sales affected by the air-play given to 
records? The answer is, “Yes’’. Some records are quite 
definitely affected by the air play given to records. How- 
ever, it is not the sole means of promotion. 


Senator Haig: The record companies, including SRL, do 
not lose by the playing of your record on the air. 


Mr. Fortier: In some circumstances, yes, we do lose. 
Senator Haig: Then the record cannot be very good. 


Mr. Fortier: I am satisfied that some record companies 
can definitely lose money becase of overexposure given to 
some of their records by radio stations. Allow me to quote 
a statement made by the President of the Canadian Asso- 
ciation of Broadcasters in April, 1971. The statement came 
right in the middle of the hearing before the board. The 
Canadian Association of Broadcasters argued against the 
tariff. Their lawyer put the argument which you are put- 
ting now, that record producers were biting the hand that 
fed them, that there was a trade-off. They even argued 
that in effect record producers should be paying broad- 
casting stations because they were deriving more of a 
monetary advantage. Mr. McGregor, the immediate post 
President of the Canadian Association of Broadcasters, 
said in the middle of the hearing and I am quoting from a 
clipping in the Ottawa Journal—that: 


Canadian performers are suffering from overexpo- 
sure because of the recent increase in Canadian con- 
tent on radio and television, W. D. McGregor, Presi- 
dent of the Canadian Association of Broadcasters said 
Sunday night. 


There is another element which you have to bear in mind, 
senator, which is that once Decca, Warner Brothers or 
Deutsche Grammophon are given a record, they are not 
assured that it will be played. There was evidence before 
the board of thousands of records which remained in the 
vaults or libraries of radio stations and were never played. 


Senator Haig: How would you sell them to the public? 


Mr. Fortier: That is exactly my point. We have other 
means of promotion. We have promotion in record shops, 
in newspapers, in magazines. We have promotion in a 
number of other outlets which are available to us. 


My submission before the board was that not one radio 
station in Canada—and I make that statement without any 
reservation at all—could live today without records. Not 
one radio station could live without records. 


Senator Haig: Could your record companies live without 
radio stations? 


Mr. Fortier: Definitely. Absolutely; because there are two 
instances of countries where it happened. It happened in 
Australia and in Germany. This evidence was given to you 
by the members of the International Federation of the 
Phonographic Industry. I was sitting behind either you or 
Senator Connolly when either you or he expressed sur- 
prise when Mr. Stewart said before this committee that if 
there was no air play given to records, record sales would 
increase. 


I stand by that proposition. Speaking for myself, if I 
could not hear my favourite music by flicking a dial, I 
would run to the record shop so that I could have access to 
that music in my home whenever I wanted it, or access to 
that music on the beach whenever I inserted a cassette in 
my little machine. 


The argument could be made that sales of records would 
increase if there were no use made of records by radio 
stations, for the simple reason that music is a commodity 
with which you and I cannot do without. 
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Senator Haig: I can do without it. 
Mr. Fortier: All types of music? 
Senator Haig: No; I withdraw that statement. 


Mr. Fortier: please remember that Bill S-9 does not make 
any distinction between different types of music. 


Senator Grosart: Is there any intention on the part of SRL 
to restrict needle time? 


Mr. Fortier: No, there is not. 
Senator Grosart: Have you ever attempted to restrict it? 
Mr. Fortier: We never have. 


Senator Connolly (Ottawa West): Is there not a questiona- 
ble kind of policy? I do not know much about the televi- 
sion and radio business, but it seems to me that one of the 
major problems with American television, is that stars 
become overexposed. As a result, they have less and less 
air time and appear on shows periodically. Do you not kill 
your product or maim it? 


Mr. Fortier: For some records, yes. The evidence before 
the board on that point was that a new artist, or new 
record air played will promote sales, but in the case of an 
established artist or an old record, air play will not pro- 
mote sales. 


Senator Connolly (Ottawa West): From the point of view of 
the Canadian performer, it seems to me to be a pretty 
important decision, because relatively speaking we have 
not that many Canadian performers. 


Mr. Fortier: At the moment, no, we do not. 


Senator Connolly (Ottawa West): If you overexpose a 
record by a Canadian performer, you may in time do 
damage to that performer, apart from the value of the 
property to the company from that record. Conceivably 
you might get the public to the point where they are fed 
up. 


The Chairman: That is, of course, an observation. It may 
or may not be relative to the question that we have to 
decide. I think it was put forward by Mr. Fortier as an 
answer to a question of Senator Haig as to what was the 
relative contribution by the broadcasting and records 
industry when records were supplied to broadcasters. We 
had evidence which suggested that broadcasting compa- 
nies were doing a great favour to the record industry. At 
one time Senator Cook was prompted to make the remark, 
which I think perhaps he would now regard as being not 
the greatest remark he ever made, that record companies 
were biting the hand that fed them. We have had a lot 
more evidence since then. 


Senator Carter: Regarding the revenue dollar, how much 
of it would be profit from sales? Is it from sales? 


Mr. Fortier: No. This revenue dollar is exclusively from 
public performance rights. 


Senator Carter: Not including sales? 


Mr. Fortier: No. Finally, on the matter of dollars and cents 
may I remind the committee that we originally asked from 
the commercial broadcasters 2.6 per cent of their gross 
income. The award of the Copyright Appeal Board, aftera 
four weeks hearing which included a series of witnesses, 


Banking, Trade and Commerce 


June 16, 1971 


adduced I should add, by the applicant, SRL, with no 
broadcaster appearing to testify and assist the board in 
reaching its decision, was 0.15 per cent. Translated into 
dollars over a year this means approximately $200,000. 


Senator Connolly (Ottawa West): Two hundred thousand 
spread over all the radio stations of Canada? 


Mr. Fortier: Yes. 


Senator Connolly (Ottawa West): And the television sta- 
tions of Canada? 


Mr. Fortier: yes. 


Senator Connolly (Ottawa West): I suppose it is pretty 
hard to say how much it would cost each station, but how 
many such stations used it? 


The Chairman: All stations with earnings of less than 
$100,000 are eliminated. 


Mr. Fortier: There are 339 radio stations in Canada. Since 
no broadcaster appeared before the board to adduce evi- 
dence as to the extent of use, we had to monitor a sample 
of radio stations throughout Canada. The figures obtained 
from this monitoring experience were filed with the board. 
They showed that the 16 representative stations in our 
submission used our music to an extent varying from 14 
per cent to approximately 72 per cent. The CBC was low; 
one of their stations had 14 per cent or 12 per cent. One top 
40 station, I think it was CHUM in Toronto, used our 
products for more than 70 per cent of the time they were 
on the air. 


The answer to your question, how is it divided, would be 
found by making a calculation, Senator Connolly, of fig- 
ures contained in a booklet issued each year by the Domin- 
ion Bureau of Statistics. One such publication, showing by 
categories the revenues of Canadian radio stations, was 
filed with the board. I would be happy to provide you with 
a copy so that you could make the calculation. 


Included in the $200,000 is a $30,000 payment by the 
CBC. Therefore, the figure is $170,000 per year as far as 
the commercial boradcasters are concerned. 


Senator Desruisseaux: All this gives me concern; are you 
fighting only for principles? 


Mr. Fortier: No, senator; we are not fighting only for 
principles. 


Senator Desruisseaux: Would you be ready to use that 
$200,000 as a basis for the years to come? 


Mr. Fortier: If there were approaches made by broadcast- 
ers to SRL, such as are made, as you probably know, 
senator, in European countries, in order that, one, the right 
be recognized once and for all: two, that they would indi- 
cate to the minister that Bill S-9, which favours them and 
them alone, should be withdrawn; and, three, that we 
could see an indication of a reasonable sum of money 
being offered, then quite definitely. 


Senator Desruisseaux: What do you term a reasonable 
sum of money? 


Mr. Fortier: This would be a subject for negotiation, sena- 
tor, surely. We have taken the attitude from the start and 
have even approached some broadcasters and lawyers 
representing them, seeking to effect a settlement. We never 
expected to receive 2.6 per cent, any more than when 
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Senator Macnaughton or any other lawyer takes a damage 
action for $100,000 they expect to be awarded $100,000. A 
little bargaining room must be left. 


Senator Macnaughton: Oh, yes, I do. 


Mr. Fortier: We have never had one of those cases togeth- 
er, senator. 


Senator Molson: That is what you tell the client. 


Mr. Fortier: Exactly, but with negotiations; the door is 
open. I will go even further than that, Senator Desruis- 
seaux. In so far as the CBC is concerned, we are cognizant 
of the fact that it is a drain on the Canadian taxpayer. 
They were subsidized to the extent of some $45 million last 
year, I believe, by you. me and others. The door has been 
open for many months. You asked me what I considered to 
be reasonable. In so far as the CBC is concerned, we 
would entertain a nominal fee. 


Senator Desruisseaux: How could you justify that when 
the others would be treated differently? 


Mr. Fortier: Commercial broadcasters are in business to 
make money. If they are making money with my product, 
they should compensate me. The CBC, as we all know, is 
not in business to make money. 


Senator Desruisseaux: May I ask you what percentage of 
the stations make money? 


Senator Haig: Over $100,000. 
Senator Desruisseaux: Yes, over $100,000. 
Mr. Fortier: We have the figures here. 


Senator Desruisseaux: Yes, and there are more recent 
figures. 


Mr. Fortier: I have here the DBS figures, Senator Connol- 
ly, if you are interested. The operating revenues of private- 
ly-owned radio stations in 1969 varied from $100,000 to 
over $1-12 million. There were 14 stations in Canada which 
had total operating revenue in excess of $1-12 million in 
1969; 15 were between $1 million and $1-12 million; 15 were 
between $750,000 and $1 million. 


Senator Desruisseaux: What is the percentage? I thought 
it was approximately 25 per cent? 


Mr. Fortier: I find it difficult to arrive at a percentage 
from these figures. 


Last week my friend Mr. Estey was asked what had 
happened to the CAPAC tariff in the course of the last 20 
years since they were awarded a percentage of the gross 
income of radio stations. He did not have the answer at his 
fingertips. In 1952 CAPAC’s rate as approved by the board 
in respect of commercial radio stations was 1.75 per cent. 
Today it is 1.85 per cent, representing an increase of only 
.1 per cent awarded by the board over a period of almost 
20 years. May we translate this into dollars now? 


Senator Desruisseaux: It does not matter. 


Mr. Fortier: I would like to put it on the record for the 
benefit of you and Senator Grosart. in 1952 the revenues 
which CAPAC derived from commercial broadcasting 
amounted to $317,000. In 1969, the radio revenue amounted 
to $2 million. Why that increase? 
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Senator Desruisseaux: We all know it is the same as in the 
record companies. You are telling the story of the world 
when you say that. 


Mr. Fortier: I am glad to note you would like to see record 
companies treated in the same way as radio companies. 
They should be paid for the use made of their property. 


Senator Connolly (Ottawa West): What is CAPAC? 


Mr. Fortier: CAPAC is the performing rights society, 
which comprises the authors and composers in Canada. 


Senator Haig: Who assign this right to CAPAC? 
Mr. Fortier: To this society. 
Senator Haig: And also BMI. 


Mr. Fortier: That is right. BMI and CAPAC share 
between themselves the authors and composers in 
Canada. Again on this point—I would not raise it if my 
opponents had not done so before this committee as well 
as before the Copyright Appeal Board—it has been said 
that all these dollars are flowing into the United States. 
May I bring to your attention the fact that by the assess- 
ment of the Canadian Association of Broadcasters, in a 
document they filed before the Copyright Appeal Board, 
they estimated that of the $5 million which the commercial 
broadcasters today pay to CAPAC and BMI, in excess of 
80 per cent is channelled through CAPAC and BMI to the 
United States. What is the expression? What is sauce for 
the goose is sance for the gander. This is the Canadian 
Association of Broadcasters saying that already... 


Senator Desruisseaux: Maybe they should be looked at 
too 


Mr. Fortier: That is certainly not the essence of my plea. 


Let me end on this note, because I have already taken 
much to much time, honourable senators. I think that Bill 
S-9 is a bad bill. It proposes legislation that should never 
be introduced by any government. You will have noticed 
that clause 2 of the bill makes the effect of the bill retroac- 
tive to January 1, 1971. In effect, the Bill S-9 becomes law, 
the award that the Copyright Appeal Board has rendred, 
after a hearing which lasted, as I said earlier, in excess of 
four weeks, after all parties were given their day in court, 
so to speak, would be wiped out altogether. This would be 
an intrusion, in my humble submission, by the legislative 
arm of the Canadian Parliament into what by law since 
1935 has been entrusted to this quasi judicial body which 
is called the Copyright Appeal Board. 


There is another element that I think should be brought 
to your attention. It has happened only in the course of the 
last 10 days. There is a new court now in existence in 
Canada, as you are all well aware, called the Federal 
Court. It came into being on June 1, 1971. Section 28 of the 
Federal Court Act provides now for an appeal to the 
appellate division of the Federal Court from a decision of 
an administrative tribunal such as the Copyright Appeal 
Baord. May I put on record and bring to the attention of 
honourable senators, that 10 days ago counsel for the 
Canadian Association of Broadcasters filed an application 
before the Federal Court, under section 28, in order to 
obtain an extension of the delay for appealing the decision 
of the Copyright Appeal Board. In effect, the Canadian 
Association of Broadcasters, the CAB, has put this mat- 
ter—I do not want to strain the meaning of the word, but I 
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will use it in the way in which I mean it, which is very 
loosely—sub judice; they have sought to refer the award of 
the Copyright Appeal Board to the Federal Court. 


The Chairman: What you are suggesting is that they have 
selected their forum. 


Mr. Fortier: They have made their bed, yes. I should be 
totally and completely fair to the Canadian Association of 
Broadcasters. One of the reasons for making this applica- 
tion, which is recited in the motion, is that Bill S-9 is 
presently pending, and they say they should not be called 
upon to pay SRL the tariff, which as you certainly know 
comes into effect on July 1 only; it is a six-month tariff 
which was approved by the Copyright Appeal Board. 
Again a submission we made to the board at the conclu- 
sion of the hearing was that, since this was a new perform- 
ing rights society, any award should not be retroactive to 
January 1, and radio stations in Canada should have the 
discretion of deciding whether they wish to use our 
records or not. 


Senator Connolly (Ottawa West): Bill S-9 would, in effect, 
wash out the decision of the Copyright Appeal Board. 


Mr. Fortier: Completely for this year, and it would pre- 
vent us from going before the Copyright Appeal Board in 
the future. 


Senator Connolly (Ottawa West): On performing rights. 


Mr. Fortier: That is right. I think from a purely legal point 
of view this is bad law. It is retroactive legislation. It is 
taking away a right that has existed since 1935 to go toa 
body which has been set up to protect the public interest. 
As was said by Mr. Stephen Stewart from London, Eng- 
land, three weeks ago, Canada was the first country in the 
world to set up a performing right tribunal and many 
other countries followed suit, and Canada would be the 
first country in the world to do away, in respect of records, 
with the performing right tribunal. 


Senator Desruisseaux: Would this reasoning that we have 
had on this bill reasonably extend to performing rights in 
sports and other fields, such as football, hockey and base- 
ball performers? 


Mr. Fortier: No. The amending legislation deals only with 
records. 


Senator Desruisseaux: They do have sound. 


Mr. Fortier: Yes, but it has to be a record or other 
mechanical contrivance by means of which sound may be 
reproduced. 


Senator Connolly (Ottawa West): Suppose they have a 
record made of a live performance. 


Mr. Fortier: That could be interpreted as being a literary 
or dramatic performance. 


Senator Desruisseaux: It is any contrivance by means of 
which sound may be mechanically reproduced. A film is 
that. 


The Chairman: That is right. What you ordinarily have is 
a live performance. 


Mr. Fortier: A film is protected under another section. 


The Chairman: You have a live performance when there 
is a broadcast or television showing of a hockey, baseball 
or football game, so there is no record involved. 
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Senator Haig: The baseball and hockey performance is 
protected by the owner of the NFL and so on, so it does 
not appear in this at all. 


The Chairman: No. 
Senator Grosart: There is no compulsory licensing. 


Mr. Fortier: No, you cannot force a professional player to 
play for free. 


The Chairman: Is there anything further? 


Mr. Fortier: No, Mr. Chairman. May I thank you on my 
own behalf and on behalf of our clients who are here 
today for your patience. I am very sorry I have taken up so 
much of your time. 


The Chairman: Well, we asked a lot of questions. 


Mr. Fortier: I have enjoyed it, and I hope I have been able 
to answer all your questions. 


The Chairman: Thank you very much. 


Senator Grosart: Mr. Chairman, I should like to bring one 
matter to the attention of the committee and ask Mr. 
Fortier to comment on it. I sometimes read a trade publi- 
cation called Variety, which is said to be the bible of show 
business. In the issue of June 9, 1971, I read the following, 
which I think is relevant, subject to your ruling, Mr. Chair- 
man. It is dated Toronto, June 8, and says: 


With permission recently granted them to charge 
broadcasters across the country a performance fee, 
Canadian-based disk manufacturers are moving full 
swing ahead to hike album prices. 


Companies withheld a price increase in line with 
that which took place recently in the U.S. pending 
federal government approval of their demands. Latter 
originally were made 32 months ago. They took the 
position among themselves at that time that increased 
prices might offend and prejudice their case for a 
performance fee. 


I skip two paragraphs, in which they detail some of the 
increases. The last paragraph reads, in part: 


Of the disk manufacturers, 95 per cent are foreign 
owned and are under orders from head office to 
release a certain number of records over a certain 
length of time whether the market can bear it or not. 


That is a quotation. I am not saying that that is a fact, but I 
would appreciate your comment. Have you seen it? 


Mr. Fortier: What is the source? 


Senator Grosart: ‘“‘Variety”’. 
Mr. Fortier: Who wrote it? 
Senator Grosart: I do not know. 


Mr. Fortier: I am informed of this for the first time, 
senator, so I have no comment. 


Senator Grosart: So am I. I just happened to see it. Per 
haps some of your principals might wish to see it. 


The Chairman: Let us put it this way. If Mr. Fortier, after 
investigating and studying it, decides that there is any- 
thing he wishes to submit, he could write in to us. 


Mr. Fortier: Yes, Mr. Chairman. 
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The Chairman: Honourable senators, this concludes the 
hearing today. 


Senator Macnaughton: Mr. Chairman, I would like to take 
the opportunity of congratulating this very able attorney. 
Whether he is right or wrong, his presentation was 
extremely good. 


Senator Grosart: Hear, hear. 
The Chairman: That is what we expect from Mr. Fortier. 


Senator Macnaughton: Yes, but we do not always get it 
from others. 


The Chairman: Honourable senators, we have given an 
appointment to the minister for next Wednesday morning, 
the date being the date that was suggested by him. I 
mentioned that so that it could not be concluded that we 
had delayed hearing him until that date. We were offered 
his appointments, that he would not be available between 
June 2 and June 22. We had commitments for two of our 
weeks, so we said we would offer him June 23, and asked 
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him to tell us, in any event, whether that was acceptable or 
not. The answer was that it was acceptable. So the minis- 
ter will appear next week. If Mr. Fortier wishes to attend, 
he is perfectly entitled to, and if he wishes to make any 
reply to any of the submissions he would have an oppor- 
tunity to do so. You can use your own judgment, Mr. 
Fortier. 


Mr. Fortier: Thank you very much, Mr. Chairman. I 
should bring to the attention of the committee that on 
Wednesday next the Canadian Association of Broadcast- 
ers is going to be responsible for my attendance before the 
appellate division of the federal court on this very matter. 
Possibly you will be sitting at 9.30? 


The Chairman: Yes. You will have until a quarter to 
eleven. 


Senator Burchill: Did we not have the minister here one 
day on this bill? 


The Chairman: No, senator. 


The committee adjourned. 
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THE STANDING SENATE COMMITTEE ON 
BANKING, TRADE AND COMMERCE 


The Honourable Salter A. Hayden, Chairman 


The Honourable Senators, 


Aird 
Beaubien 
Benidickson 
Burchill 
Carter 
Choquette 


Connolly (Ottawa West) 


Cook 

Croll 
Desruisseaux 
Everett 
Gélinas 
Giguére 
Grosart 


Haig 

Hayden 
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Isnor 

Kinley 

Lang 
Macnaughton 
Molson 
Sullivan 
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Welch 

White 
Willis—(28). 


Ex officio members: Flynn and Martin 


(Quorum 7) 


Order of Reference 


Extract from the Minutes of the Proceedings of the 
Senate, March 30, 1971: 


“Pursuant to the Order of the Day, the Senate 
resumed the debate on the Motion of the Honourable 
Senator Urquhart, seconded by the Honourable Sena- 
tor Cook, for the second reading of the Bill S-9, 
intituled: ‘““An Act to amend the Copyright Act”. 


After debate, and— 

The question being put on the motion, it was— 
Resolved in the affirmative. 

The Bill was then read the second time. 


The Honourable Senator Urquhart moved, seconded 
by the Honourable Senator Laird, that the Bill be 
referred to the Standing Senate Committee on Bank- 
ing, Trade and Commerce. 

The question being put on the motion, it was— 


Resolved in the affirmative.” 


Robert Fortier, 


Clerk of the Senate. 
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Bile: 


Minutes of Proceedings 


Wednesday, June 23, 1971 
(34) 


Pursuant to adjournment and notice the Standing 
Senate Committee on Banking, Trade and Commerce met 
this day at 9.30 a.m. to further consider the following Bill: 


Bill S-9, “An Act to amend the Copyright Act”’. 


Present: The Honourable Senators Hayden (Chairman), 
Beaubien, Benidickson, Blois, Burchill, Carter, Connolly 
(Ottawa West), Cook, Croll, Flynn, Gelinas, Giguére, Gro- 
sart, Haig, Hays, Isnor, Lang, Macnaughton, Martin, Sul- 
livan and Walker.—(21) 


Present but not of the Committee: The Honourable 
Senators Lafond and McDonald. (2) 


In attendance: E. Russell Hopkins, Law Clerk and Par- 
liamentary Counsel. 


WITNESSES: 
Department of Consumer and Corporate Affairs: 
The Honourable Ron Basford, Minister; 
Mr. A.M. Laidlaw, Q.C., Commissioner of Patents. 
Sound Recording Licences (SRL) Limited: 
Mr. L. Yves Fortier, Counsel. 
At 10.30 a.m. the Minister withdrew. 


The Honourable Senator Beaubien moved that the Bill 
be reported now without amendment. The question being 
put, the Committee divided as follows: 


YEAS—7 
NAY S—3 
The Motion was declared Carried. 


At 11.50 a.m. the Committee proceeded to the next order 
of business. 


ATTEST: 


Frank A. Jackson, 
Clerk of the Committee. 
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Report of the Committee 


Wednesday, June 23, 1971 


The Standing Senate Committee on Banking, Trade and 
Commerce to which was referred Bill S-9, intituled: ‘An 
Act to amend the Copyright Act’, has in obedience to the 
order of reference of March 30, 1971, examined the said 
Bill and now reports the same without amendment. 


Respectfully submitted. 


Salter A. Hayden, 


Chairman. 
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Ottawa, Wednesday, June 23, 1971 


The Standing Senate Committee on Banking, Trade and 
Commerce, to which was referred Bill S-9, to amend the 
Copyright Act, met this day at 9.30 a.m. to give further 
consideration to the bill. 


Senator Salter A. Hayden (Chairman) in the Chair. 


The Chairman: Honourable senators, I call the meeting to 
order. 


We propose to consider first this morning Bill S-9, and 
we fixed this date so that we might hear the Minister, Mr. 
Basford, who is here. Mr. Laidlaw, Commissioner of Pat- 
ents is with him. 


The floor is yours, Mr. Minister. 


The Honourable Ron Basford, Minister of Consumer and 
Corporate Affairs: Mr. Chairman and honourable senators, 
thank you for allowing me the opportunity to appear 
before you as a member of the Government on this bill, 
which is a Government bill, and thank you for arranging 
this meeting. Your schedule and mine for the month of 
June is very full, and I appreciate your courtesy in arrang- 
ing a mutually convenient time for my appearance. 


I and the officials in the Department, and particularly in 
the Copyright Branch, have been following the delibera- 
tions of this committee with considerable interest. 


As I have mentioned and as you already know, this is a 
Government sponsored bill, the purpose of which is to 
remove from the Copyright Act any doubts as to the 
meaning of the “rights” or the alleged rights that record 
manufacturers might have to royalties from the public 
performance of their records. 


The Government’s position which I wish to reiterate this 
morning was clearly stated by Senator Urquhart when he 
introduced and sponsored the bill in the Senate, and I 
should like to take this opportunity of thanking him for 
explaining so ably the necessity and the purpose of this 
enactment. It is not my intention this morning to repeat 
what he has already said in his opening statement, or what 
has already been said in detail by some of the witnesses 
before you. However, I should like, if I may, to refer to 
some of the presentations to this committee on behalf of 
SRL Limited in which it was argued that the principal 
ground for this type of copyright was covered by the 
question “What are we dealing with?’ and, ‘Why should 
there be copyright in a record?” 


With respect to the first question asked by SRL it was 
claimed that since the right of performance in a record 
had been embedded in our legislation since 1921, that right 


should not now be dismembered. The Government and I, 
do not accept this argument. The present legislation was 
copied from the English statute of 1919, and no one at that 
time realized what was being provided. The manufacture 
of records was then only in its infancy; broadcasting sta- 
tions were just on the verge of development; tapes did not 
even exist. It was the age of the player piano, and no one 
could foresee the tremendous technological changes that 
lay ahead and that have since occurred. 


Mr. Fortier’s comments regarding dismemberment of 
copyright should, I suggest, be read in the light of condi- 
tions existing in 1921. Any Canadian legislature in those 
days that could have foreseen the future would not, I am 
certain, have permitted a performing right in sound 
recordings to exist. As you know, that right was never 
even claimed until two years ago in Canada. 


With respect to the question as to why should there be 
copyright in records, I quite agree that there is some 
degree of creativity in assembling groups of performers 
and musicians to produce a sound recording. But I do not 
agree that this type of creativity is entitled to copyright in 
the public performance of that sound recording. The 
record manufacturers are, of course, entitled to protection 
against copying or piracy of their recordings, but they 
have this protection under the act and this protection is 
maintained even after the enactment of Bill S-9. That, in 
the Government’s view, is all to which they are entitled, 
and I shall come back to this point later. 


More importantly, the Government has not in any way— 
and this is something I want to make clear this morning 
because I understand that certain suggestions have been 
made informally to the committee—withdrawn its views 
with respect to the passage of this bill. As minister respon- 
sible for Bill S-9, I do not treat lightly the judgment, for 
example, of the Economic Council of Canada which was 
received subsequently to the introduction of Bill S-9, or the 
findings of the Ilsley Commission, both of which urged 
this withdrawal of “rights”? provided in the old Copyright 
Act of 1924, and still extant, for record manufacturers to 
claim fees for the performance of their recordings in 
public. 


The point I wish to make is that in spite of the suggestion 
that has been made to the committee, in spite of the 
findings of the Copyright Appeal Board, it is still the view 
of the Government that Bill S-9 now before the committee 
should be passed. 


May I be permitted, Mr. Chairman, to draw your atten- 
tion and that of honourable senators to what I view as 
certain important considerations. I shall be very brief and 
will then subject myself to whatever questioning that 
honourable senators have. As has been made clear in 
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evidence before you, 95 per cent of the record manufactur- 
ers, through this performing right society known as Sound 
Recording Licences (SRL) Limited, are subsidiaries of, or 
associated with, foreign firms, in very large measure 
American firms. The American principals of the SRL 
group do not have the right in the United States that their 
Canadian subsidiaries are now demanding and trying to 
exercise in Canada. Through the tariff that was accorded 
to them in the recent decision of the Copyright Appeal 
Board. 


What is not available to the record manufacturers in the 
United States is apparently regarded as necessary in 
Canada. What is not available to the foreign parents is 
claimed in Canada. Surely this is an anomalous position 
for us in Canada to find ourselves in, and surely it is an 
inequitable one from the point of view of Canadian users 
of records. 


Another point I would like to make is that Bill S-9 has 
nothing to do with performers in the usual sense of the 
word. Argument before you, I suggest, has been somewhat 
confusing, in my opinion, and has served to confuse this 
issue about performers and the rights of performers. 
“Rights” of artists, of performers and musicians to royal- 
ties for their performance is entirely a separate matter, 
entirely separate from the considerations of Bill S-9 and 
the “right” of the record manufacturer. 


The planning group which I established within the 
department to study the recommendations of the Econom- 
ic Council of Canada on copyright is even now considering 
the “rights” of performers and what “rights” should be 
accorded to them under a revised Copyright Act. Perform- 
ers’ “rights” have no part in the bill before you. 


You will recall, Mr. Chairman, the appearance before 
you of Mr. William Dodge, Secretary Treasurer of the 
CLC, who was spokesman for the various performers’, 
actors’, and musicians’ groups for which he spoke. He was 
against the enactment of this bill. He was relying on 
arrangements between SRL—and I underline and put in 
quotation marks the word “arrangements” and the per- 
formers whereby SRL would share its royalties from per- 
forming rights’ fees with the performers. To quote his 
words ‘A bird in the hand is better than one in the bush.” 
But counsel for SRL, in the presentation before you on 
Wednesday two weeks ago on behalf of SRL, made it 
perfectly clear that no legal contract—and I emphasize 
this—exists between SRL and the performers’ union. 
Counsel stated that SRL ‘made a voluntary offer three 
months ago to the Canadian Union of Performing Artists 
to divide royalties received 50 per cent with the 
performers”. 


It was further admitted there was non-consummation of 
this proposal, as there was no agreement as to how the 
royalties were to be divided amongst the various perform- 
ing unions and performers. If performers need or 
deserve—and I emphasize this, Mr. Chairman—a perform- 
ing right, as may well be the case, the provision of it 
indirectly, through the grace and favour of the record 
manufacturers, is a most uncertain and inefficient way to 
achieve it. 


Bill S-9 does not deal with performers. It deals with 
record manufacturers and their claims to “rights” addi- 
tional to those already available to them through the sale 
of their records. If we as legislators, or as a Government or 
as a Parliament, are to write into the law some performing 


right for performers, artists, and musicians other than that 
for the authors and composers, I think we should do itina 
straightforward way when the Copyright Act is before the 
Senate by way of a general revision of that Act rather than 
this roundabout and indirect and almost back door 
method of some private arrangement or agreement 
between the artists, performers and the _ record 
manufacturers. 


The next point that I would like to make, Mr. Chairman, 
is that there has been, I submit, another element of confu- 
sion introduced into these hearings. It amounts to this: if 
CAPAC and BMI, the two Canadian performing right 
societies, are entitled to royalties for performances, why 
should not the record manufacturers be entitled to enjoy 
the same right? The answer to that is very simple, it seems 
to me. CAPAC and BMI represent the true creators of 
music: the composer and the author. Further, the compos- 
er and the author have no other means available to them 
to obtain rewards for their creative activities. Their 
rewards can only come through public performance of 
their works. 


Let us, then, not be confused with what properly belongs 
to creators, and the rights of the record manufacturers 
whose whole business depends upon the original creativity 
of authors and composers. 


Again, I think I should mention, merely for you to keep 
in mind, that in so far as the vast majority of SRL share- 
holders are concerned, master records are not manufac- 
tured in Canada. The masters of original tapes are import- 
ed. Our record manufacturers make the copies. There is, I 
am sure you will agree, a difference in that situation. If 
creative activity is embodied in a recording, that creative 
activity is carried out in large measure outside this coun- 
try, and we should not provide fees for the ‘‘creations”’ of 
foreign record manufacturers. 


Lastly, I have heard remarks to the effect that the Copy- 
right Appeal Board awarded only a minimum tariff to 
SRL—and this is the point I opened with—and therefore 
there is nothing to be concerned about; there is no urgent 
need for this legislation. I can only disagree with that 
suggestion. 


As you are aware, I received a report from the Copy- 
right Appeal Board setting out the tariff and I would like 
to read into the record a statement from that report. It is 
as follows: 


A large part of the time of the hearing was devoted to 
the question raised in item 6 respecting the quantum 
of the fees to be set and a number of important aspects 
of the matter were raised and discussed. The board is 
of the view that rates of the levels demanded by the 
tariffs as filed would present an undue increase in a 
single year in the operating costs of the users of 
records and that if the fees were ever to reach such 
levels they should do so slowly enough to enable the 
users to adjust to them over a period years. 


I suggest, Mr. Chairman, there is a clear inference here 
that if this bill is not enacted, the fees demanded by SRL, 
and probably awarded, will rise increasingly. If steps are 
not now taken it is unlikely that appropriate steps will ever 
be taken. 


It has been said to me that this matter could be allowed 
to stand until the entire Copyright Act is revised. That, of 
course, I would very much like to do, and this is what I 
endeavoured to do two years ago by having the SRL group 
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agree not to try to claim a tariff until we had before 
Parliament a complete revision of the Copyright Act. But 
this is a complex subject and a complete revision may well 
be two years or more away. The “rights” enjoyed by the 
record manufacturers would by that time, if they rare 
enforced now, be firmly entrenched; and I suggest, Mr. 
Chairman, that the time to act on this matter, if there is 
any time to act, is now. 


I think in that sense there is urgency that the Parliament 
of Canada deal with Bill S-9 and pass it. 


I now refer briefly to the point raised by Senator Gro- 
sart. Most of the record manufacturers are associated with 
music publishing houses, and through these publishing 
companies those that are in that position now enjoy a 
share in the CAPAC and BMI distribution of royalties to 
other composers and publishers. 


Finally, I raise a further point which causes me concern. 
If the right of public performance in recordings is not 
disallowed, some of the foreign principals of Canadian 
subsidiaries will, through these subsidiaries gain access to 
the books of Canadian broadcasting firms. This will come 
about through their auditing of royalties which would be 
due to them through the SRL tariff. This, I submit, Mr. 
Chairman, could be a matter for very serious concern, as 
some of those same foreign principals are in the broad- 
casting business in Canada. You would be, through this 
mechanism, running the risk of allowing the principals of 
the recording manufacturers, in auditing the books of 
their radio broadcasting competitors, to see what their 
competitors in the broadcasting business are doing. That 
seems to me to be a rather serious matter. 


I am, of course, open to any examination or cross-exami- 
nation that you or honourable members may wish. How- 
ever, my purpose here this morning, in spite of the ruling 
of the Copyright Appeal Board and the evidence’that you 
have had, is to wage you on behalf of the Government to 
send back to your colleagues a recommendation that this 
bill be enacted. 


The Chairman: Mr. Minister, when do you expect the new 
Copyright Act to be available? 


Hon. Mr. Basford: Of course, when I was first sworn in as 
a minister I asked when would we receive the report of the 
Economic Council. I was assured it would be presented 
within a matter of months. It was two years before I 
received it, early last spring. 


I had set up an interdepartmental committee within the 
Government to consider various copyright matters. I have 
a review committee working in the department consider- 
ing the recommendations of the Council. They have not 
yet made recommendations to me, nor I to the 
Government. 


It may be at least a year before any legislation sees the 
light of day. It could even be longer, because it is a com- 
plex problem. Even the Council could not find answers to 
many of the problems. I also know that many of those who 
have made representations have difficulty finding 
answers. This relates not only to this question but to the 
whole field of photocopying and the technological changes 
that have taken place. 


A revision of the Copyright Act, in frankness, does not 


enjoy the highest priority with Members of Parliament. 
This is often the difficulty in passing legislation through 


Parliament, and usually the reason why some of these acts 
are so out of date. 


The Chairman: We have heard evidence that at least 23 or 
24 developed countries in the world, including England, 
have a performing right. Have you any comment? 


I bring this to your attention because you said if any 
country in the world was faced with a situation such as we 
have in Canada now they would vote to eliminate any 
performing right. I notice that these countries do have this 
performing right. Most of them have had it for some time; 
England since 1911. 


Do you wish to comment or to revise your statement in 
any way? 


Hon. Mr. Basford: No, I do not. In spite of the fact that 
England has had a performing right in the hands of the 
record manufacturer for those years you have mentioned, 
the Ilsley Commission, which examined the law and the 
practice in this country and many others, reeommended 
that Canada should not copy it. The Gregory Report in 
England recommended that the right be continued but 
only because it had been in existence and they would not 
remove it. They reeommended procedures to deal with the 
right where there had been problems. The Economic 
Council of Canada, again considering both the United 
Kingdom and foreign jurisdictions and trying to work out 
what should be the law in Canada, came to the same 
conclusion as the Ilsley Commission, that the path taken 
by England in 1911 as you suggest, or 1919 when the 
legislation was enacted, is not one we should follow. 


If we wish to consider foreign examples we should possi- 
bly look south of the border. I am no expert in entertain- 
ment nor in copyright, but I would think that here is the 
biggest entertainment market in the world, the United 
States, where no such right exists. Although I was assured 
over two years ago that the United States intended to 
grant this right, it still has not been given. There is a bill 
before the Senate, but I suspect there are more bills not 
passed by the Senate than are passed. This has been a 
suggestion in the United States for many years, but they 
still have not accorded this right in Congress. 


The biggest entertainment market in the world does not 
grant this right to the manufacturers, who have developed 
into very healthy companies and profitable enterprises 
without it. Why then should we, a small country with a 
much smaller entertainment budget and with basically 
foreign manufacturers, accord a right that their parent 
country has not yet given them? 


Senator Connolly (Ottawa West): Do I understand that in 
the United States Senate there is a bill which will give a 
performing right? 


Hon. Mr. Basford: There is a bill before the Senate, but I 
think some of your other witnesses would be more expert 
in this than I. The purpose of the bill is to accord a 
performing right to the manufacturer. There is no such 
right at the moment in the United States and I do not 
believe that we should precede them in this area. This is 
one area in which we should not endeavour to lead the 
United States. 


The Chairman: The evidence before us is that a bill was 
referred to a committee of the Senate of the United States. 
That committee has reported favourably to the Senate, 
which has not yet dealt with the bill. 
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Hon. Mr. Basford: My point is that the committee was 
given this information and senators were almost invited to 
draw the inference that it was imminent that there would 
be such a right in the United States. I wish to make it clear 
that I was assured two and one-half years ago that the 
Americans would very soon accord this right. However, 
two and one-half years later the bill has not been dealt 
with by the Senate. It has been reported to the Senate, but 
I do not think we can take it for granted that the Ameri- 
eans will accord a performing right to record 
manufacturers. 


Senator Walker: How many years has it been in the 
hopper? How long ago was it reported by the committee? 


Mr. A. M. Laidlaw, Q.C., Commissioner of Patents: The 
latest information, which we received from officials in the 
United States Copyright Office, is that there is little hope 
for a long time that this bill will be enacted in the United 
States Congress. 


Senator Cook: Your point is that the creative effort takes 
place in the United States and why should this country, 
where it does not take place, take that step. 


Senator Walker: Perhaps you could answer my question: 
How long has it been since the bill was reported to the 
Senate by the committee? 


Mr. Laidlaw: I believe two years, and then that bill was 
dropped and another presented to a Senate committee. 
That committee presented this bill, I believe, last January. 
However, I may be wrong in that. 


Senator Walker: Did they again report favourably? 
Mr. Laidlaw: The committee did, sir, yes. 
Senator Walker: In the current session of Congress? 


Mr. Laidlaw: Yes. However, as I say, the officials I spoke 
with are pessimistic as to its chances of passing. 


Senator Macnaughton: You mean that there are several 
other bills which have priority; it does not necessarily 
indicate opposition to this bill. 


Mr. Laidlaw: Yes, but they are in difficulties in the United 
States. They want a performing right in the record, but 
that involves the juke box industry. 


Senator Hays: What would it cost the Canadian listener in 
dollars? 


The Chairman: This year? 
Senator Hays: Well, in any one year. 
The Chairman: The fees are only established for a year. 


Senator Hays: What would be the cost? What are these 
people going to receive, these four firms? 


Hon. Mr. Basford: It is set out in the decision I have read. 
Approximately $200,000. 


The Chairman: We have had evidence to show it would 
amount to about $200,000. 


Hon. Mr. Basford: Yes. 
Senator Beaubien: That would go to the American firms. 


The Chairman: Any person in Canada who qualified. 


Senator Connolly (Ottawa West): On the question of quan- 
tum, I take it the $200,000 is not the quantum that would 
disturb you, Mr. Minister. I take it what you are anticipat- 
ing here is a great inflation in that amount over the years? 


Hon. Mr. Basford: I think we are dealing first with a 
question of principle that is totally divorced from quan- 
tum. Reading the record, I take it that is really the view of 
this committee. 


Senator Flynn: That is not the way the sponsor intro- 
duced the bill. Quantum was the only reason. I agree that 
Senator Connolly may have given you a good explanation, 
but that is what the sponsor of the bill said when he 
introduced the bill; it was a question of quantum. 


Hon. Mr. Basford: It is also a question of principle. I think 
Senator Urquhart made that clear. We, along with the 
Ilsley Commission and the Economic Council, do not think 
this is a kind of right that should be recognized in copy- 
right. The other principle is this: if there is to be assistance 
to performers, to musicians and artists, this is an indirect 
way of doing it and the wrong way of doing it. If we want 
to put in the Copyright Act the right to the performer, the 
musician, that is something that would be before this 
Parliament in a year or two in the revision of the Copy- 
right Act. It should not be done via this sort of ex gratia 
system by which the record manufacturers out of their 
great generosity slice in the musicians for a little voluntary 
payment. 


One has to look at quantum. Certainly when this first 
came up quantum was considerably higher than the Copy- 
right Appeal Board awarded, and could have gone to $5 
million. I should not comment on the decision of the Copy- 
right Appeal Board. They reduced that considerably, as is 
obvious. One can always see that these fees are increased 
year by year, and they could be considerably more than 
$200,000. One is concerned with the principle of who has a 
performing right and who has not. It is my position that 
manufacturer, while he is entitled to protection against 
copying, which he obviously should have and which right 
he only recently obtained in the United States, should not 
have a performing right. 


Senator Connolly (Ottawa West): Mr. Minister, I do not say 
this because I have any interest. I never heard about this 
problem before it came before the committee, so I want 
you to understand that. One of the things that has been 
pressed upon us here, although perhaps not in these 
words, is that the people who make these records have a 
property right under the present law, and the effect of this 
law is to deprive them of that property right. It is a 
valuable property right, I would think, because they have 
fought very hard for it. I think it would be helpful to the 
committee if you could address yourself to that point. It 
would certainly help me. Could you address yourself to the 
point why this property right should be taken away from 
them? 


Hon. Mr. Basford: I think this discussion of property right 
somewhat confuses us, because we talk in language that is 
often not really very applicable. I think the better 
approach to use is that adopted by the Economic Council, 
that surely you embody these kinds of rights in legislation, 
not from a point of view of a property right but from a 
point of view of incentive. Do you want invention, do you 
want initiative, in terms of patents, for example? Do you 
want performance in Canada? You use your intellectual 
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property law as a means of intellectual incentives, and you 
do not speak of them as property rights. I do not know 
whether the committee has heard from the Economic 
Council or its staff. It might be useful to do so, and have 
them expound a good deal more clearly and ably than I. 


The Chairman: Who would you suggest, Mr. Minister? 
Hon. Mr. Basford: The chairman. 
The Chairman: Mr. Laidlaw? 


Hon. Mr. Basford: Or Mr. McQueen, who is no longer with 
the council but who was when they published their report. 
Parliament accords certain rights through a patent act or 
a copyright act or a trademarks act, but it does so for the 
purposes of incentives, to generate a certain kind of activi- 
ty. I do not think that this will generate that kind of 
activity. If we want an incentive to performers, let us put 
into the act a performing right society for performers, not 
for manufacturers, who surely are producing articles for 
sale. 


Senator Connolly (Ottawa West): I am the devil's advocate 
here when I say this. I am saying it for the purpose of 
finding out what is in your mind. I wonder if that argu- 
ment does not rebound against you, because if you protect 
the position of the record manufacturer—and the way they 
have put it is that they have a property right here—are you 
not also encouraging innovation, incentive to produce 
better things, improvements in the quality of the article 
they produce, by giving them a performing right? I do not 
say I am in favour of the performing right. I want to find 
out what side I should be on. 


Hon. Mr. Basford: I do not think you are doing that, with 
respect. There is argument that no such right exists. I am 
not making this argument this morning. This is not a court 
of law, but there are those that allege that there is no such 
right. The purpose of Bill S-9 is to make that very clear, 
that there is no performing right. If there is a right, it 
certainly had not been exercised up until two years ago. 


Senator Connolly (Ottawa West): If it is a right, it is one 
that is created by statute. It is not perhaps an inherent 
right. At least, it is recognized by statute now. 


Hon. Mr. Basford: The point I wanted to make was that it 
had not heretofore been exercised in this country up until 
two years ago. Therefore, if it were such a valuable right it 
might well have been exercised a good deal earlier. 


Senator Connolly (Ottawa West): I suppose it has become 
more valuable over a period of time because of the use to 
which these articles have been put, namely the develop- 
ment of television and radio, and other song distributing 
devices such as public address systems and the like. 


Senator Lang: Mr. Minister, we have heard arguments 
here emanating largely from two competing private inter- 
ests. How would you interpret the effect of this bill on the 
public interest as opposed to those private interests, and to 
what extent does it affect the public interest? 


Hon. Mr. Basford: I think the public interest is such that 
this is a charge on the broadcasting business which has to 
be passed on to the ultimate consumer, either in advertis- 
ing costs or in some other way. 


There is that public interest. There is the public interest 
in maintaining a viable broadcasting system, a viable pri- 


vate broadcasting system. One should avoid putting a cost 
to them, if one can; a cost which one does not think is 
justified. There is the public interest of the taxpayer, in 
terms of the levy against the CBC, of course, which is 
almost a conflicting interest. The taxpayers have to pay 
that levy, and that to me is a public interest. 


I think it confuses the issue, in terms of support for the 
artistic community in Canada and support for musicians 
and performers, because I do not think that is the issue in 
this bill. It is not the issue here, although it is alleged it is. 
It is put forward by the manufacturers that this is almost a 
philanthropic effort on their part to assist performers in 
this country; and I think that is not right, and I think it 
confuses the issue to have such a “right” and such an 
arrangement. 


The Chairman: Mr. Minister... 


Hon. Mr. Basford: You asked about the public interest, 
senator. In terms of legislation, this whole issue of copy- 
right in intellectual property will be before Parliament 
within a year or two. It seems to me that that will be the 
time to make that decision, and that up until that time the 
status quo should be maintained. That really is the posi- 
tion of the Government. 


The Chairman: Now are you ready for a question, Mr. 
Minister? 


Hon. Mr. Basford: Yes. 


The Chairman: Do you think that it should be part of 
Government policy, in order to reduce the costs of broad- 
casters, that you take away an existing right which has 
been written and entrenched in a statute of Canada for as 
many years as this right has been entrenched. 


Hon. Mr. Basford: About which there is some argument as 
to whether the “right” exists and which “right” has never 
been exercised. 


The Chairman: I assume, for purposes of my question to 
you, and I assume by reason of the fact that the Govern- 
ment is before us with a bill to take away that right, that 
the assumption is that it is a right that exists at the present 
time by statute. Iam making those assumptions. 


I am trying to confine this thing, as you will see I tried 
during the course of the hearing here if you read the 
record, and to get away from the question of quantum. If 
you are saying we must keep down or reduce the costs of 
the broadcasters, then we are incorporating that as a prin- 
ciple in the legislation and, even if you take away existing 
rights, you justify it on the basis of quantum. I would 
rather go to the other side of the question. I tried to get the 
broadcasters, when they were here, to address themselves 
to the question: Is there anything inherent in a copyright 
or a performing right in a record; is there an element 
there, that carries with it, or could be said to carry with it, 
the right to be recognized as copyright? 


How you present that, I do not know; but, after all, the 
Economic Council faced up to it and made a report and 
surely they should be able to tell us how they distinguished 
those elements. Were they influenced only by quantum; 
were they influenced by the notion that inherently there is 
no element in the nature of a performing right in a record 
which should be recognized under copyright legislation? 


Hon. Mr. Basford: It was the law, surely. These are statu- 
tary rights that exist only by reason of a statute. Surely 
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that was the position of the Council, and surely that was 
the position of the Ilsley Commission. 


The Chairman: I am not sure it was, Mr. Minister, but we 
are entitled to disagree on that question. They sort of 
disqualified themselves, in my reading of the report, by 
indicating that they really did not pose as being experts on 
the question of copyright law. It was quite an intricate 
subject. You referred to Chief Justice Ilsley’s report, 
which also supported the idea that there should not be a 
performing right in records. But Chief Justice Ilsley based 
his report on the Gregory Commission. 


The Gregory Commission was a commission headed by 
Mr. Justice Gregory, in England, which sat around 1952. 
They ended their hearings by recommending that the per- 
formance right be continued, in a different form. In other 
words, it was continued in itself rather than being treated 
as though it were a musical work. 


Hon. Mr. Basford: I am not Mr. Justice Gregory, but I 
understand the surmise is, and it is made clear in the 
report, that this was because there was a right that was 
already being exercised, and they made recommendations 
by which the exercise of that right should be very rigidly 
controlled. 


The Chairman: Wait a minute now; let us stop there. 


Hon. Mr. Basford: I do not think we can accept the Grego- 
ry Report and ignore the Ilsley Report. I do not quite see 
the logic of that. The Ilsley Report is the Canadian one. 


The Chairman: Mr. Minister, sometimes you see what you 
want to see. 


Hon. Mr. Basford: This is general, and it may be true of 
both of us, I think. 


The Chairman: It may be true about me, too. It may bea 
principle on which I operate—and I would expect certainly 
that you would double that in spades. 


So far as the Ilsley Report is concerned, it was based on 
the Gregory Report. The Gregory Report came to a differ- 
ent conclusion, but when we were hearing evidence here 
we were told that they put great restrictions in the Gregory 
Report. The restrictions they put on the performing rights 
were these... 


Senator Connolly (Ottawa West): Mr. Chairman, are you 
quoting Chief Justice Ilsley now? 


The Chairman: No, I am quoting from a well-recognized 
textbook, Copinger and Skone James on Copyright, pub- 
lished by Sweet and Maxwell, London, 1965. I think that 
Mr. Laidlaw is thoroughly familiar with this; it is a recog- 
nized textbook. 


This is what it says on restrictions on performing rights: 
(816) Restriction on performing rights. 


As already mentioned representations were made 
before the 1952 Copyright Committee that the per- 
forming right in sound recordings should be restricted. 
Accordingly it is provided in subsection (7) of section 
12 of the Copyright Act of 1956 that the copyright in a 
sound recording is not infringed by its performance at 
any premises where persons reside or sleep, as part of 
the amenities provided exclusively or mainly for resi- 
dents or inmates, or if it is performed as part of the 


activities of, or for the benefit of, a club, society or 
other organization, which is not established or con- 
ducted for profit and whose main objects are charita- 
ble or are otherwise concerned with the advancement 
of religion, education or social welfare. It is, however, 
provided that the exemption of premises where per- 
sons reside or sleep shall not apply, if a special charge 
is made for admission to the part of the premises 
where the recording is to be heard. It is also provided 
that the exemption shall not apply in the case of an 
organization, if a charge is made for admission to the 
place where the recording is to be heard and any of the 
proceeds of the charge are applied otherwise than for 
the purposes of the organization. 


All I am saying is that while you may in a general way talk 
about restrictions, these are the kinds of restrictions that 
were imposed. That is all I am pointing out, so it is idle to 
put forward is a sound argument that, yes, in England, 
they continued the copyright in records, with restrictions. 
We have to know the nature of those restrictions. I do not 
think those restrictions put any restriction on the merit of 
a copyright as such, but it is the use of it and where they 
may collect fees for it. 


Senator Connolly (Ottawa West): The inference from that, 
I take it, is that in a performance on radio or television or 
over a PA system, where there is a charge for admission to 
the premises where it is used, there is a performing right. 


Hon. Mr. Basford: Yes. 


Senator Cook: Is it not so that in England the performers 
themselves get a large portion of this performing fee? 


The Chairman: I think that is by agreement. 


Senator Cook: It was recognized by the Gregory Commis- 
sion that that was the existing state of affairs when they 
made their report, that they still get a large portion of the 
fees which the record manufacturers collect from the 
players. 


The Chairman: Yes. It was also stated before the commis- 
sion that the musicians’ unions were exercising pressures 
to cut down on the playing of records so as to have more 
live performances. All these things came out, but when all 
the evidence was sifted this was the result. 


Senator Connolly (Ottawa West): The practical effect of 
what you have read, Mr. Chairman, seems to be that for all 
practical purposes what has been contended for here by 
the record manufacturers is what they already have in 
England. However, they have not got it in the United 
States, and at the moment there does not seem to be much 
prospect of their getting it there. 


The Chairman: What they may or may not do in the 
United States could not be used by us as any basis to say 
we should either continue or discontinue copyright. 


Senator Cook: The point is, Mr. Chairman, that if they are 
not doing it themselves, then why should we do it. If what 
they are trying to protect is United States manufacturers, 
then I think that is substantial. 


Senator Hays: Mr. Chairman, we have been dealing with 
this bill for months. Although I have not been at all the 
meetings I have read the evidence. It seems to me that 
laws are made to work for people. In 1911 you could have 
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ridden a horse and buggy on the 401; today you would not 
be allowed to do so. I do not think that the manufacturers 
are going to give one nickel back to the performers, if I 
know business people. Business people keep what they get. 
It is then reflected in what the shareholders get. 


I wish to go on record now as supporting this bill. We 
have dealt with it for a long time and we are now merely 
delaying it. It is time we reported the bill. In my opinion, 
the Government is correct. It is not going to make music 
any better by not having Bill S-9. Just as a farm boy, I 
think we should report the bill. I think it is common sense. 


The Chairman: What was that additional qualification? 
You are just a simple farm boy? 


Senator Hays: I think we should dispose of this matter. 


Senator Beaubien: Perhaps we could have a motion, Mr. 
Chairman. 


Senator Flynn: Mr. Chairman, there is still one point with 
respect to the statement made by the minister that I wish 
to have clarified. Iam sorry if this delay bothers my good 
friend Senator Beaubien, but he can wait another few 
minutes. 


The minister seemed to indicate that he intended to 
amend the Copyright Act eventually in order to give recog- 
nition to performers’ rights which at the present time are 
not recognized in the act. The amounts of money paid to 
CAPAC and BMI are paid under agreements, but not 
because of any rights contained in the act. Did I under- 
stand the minister to say that when the Copyright Act is 
reviewed this aspect will be considered? 


Hon. Mr. Basford: It will be considered. I want to be very 
careful in not making a commitment at this point. What I 
said was this, and I will read it again, senator, just so we 
are clear: 


The planning group which I have set up to study the 
recommendations of the Economic Council of Canada 
on Copyright is even now considering “rights” of per- 
formers. Performers’ “rights’’ have no part in the Bill 
before you. 


The Economic Council of Canada recommended against 
both the public performing right of the manufacturer and 
the right ot the musician, but we are not bound by the 
Economic Council’s recommendation. We can accept it or 
reject it. We are examining it. 


Undoubtedly, when the legislation is before Parliament, 
the artistic community will be coming to Parliament and 
saying, “If the bill says there is no right, we are here to say 
there should be a right given to the performer.”’ What I am 
saying is that I think the legislature should deal with 
incentive or lack of incentive to performers in a straight- 
forward and direct way in the Copyright Act, and not in 
this indirect way by allowing the copyright fee to the 
manufacturer who, out of the generosity of his heart, may 
give something to the performers with no legal obligation 
whatever to do so. 


The arrangement between the manufacturers and the 
artists is not consummated. It could be torn up one week 
after this bill is given royal assent, so far as I read the 
situation. This committee has made certain representa- 
tions to the effect that the manufacturers want to help the 
performers, but there is no obligation upon them to do so. 
There is no contract or anything of that sort. 


Senator Flynn: But what you said, I think, implies support 
for the recognition of the rights of the musician or per- 
former, eventually. 


Hon. Mr. Basford: I wish to be very careful on this point. I 
am indicating neither support for nor rejection of such 
recognition. I simply have not formed a view on this 
matter. I am not being coy with you either when I say so. I 
just do not have a view. 


Senator Flynn: I accept that. Do you not agree, then, that 
the whole problem of performers’ rights or musicians’ 
rights, is tied to the problem of producers’ rights? Iam not 
speaking merely of manufacturers of records but of pro- 
ducers of records. It is all tied together. 


Senator Beaubien: No, no. 


Hon. Mr. Basford: No, I do not think it is. I think they are 
quite different. 


Senator Flynn: You think they are different? 
Hon. Mr. Basford: Yes. 
Senator Beaubien: Sure. 


Senator Flynn: In some countries they have tied those 
rights together. The law has considered this as a package. 


Senator Beaubien: No, they are different. 


Senator Flynn: Senator Beaubien says no, but I have 
other information. 


Senator Beaubien: I do not know what other countries 
you mean, but they are totally different things. 


Senator Flynn: If you do not know the countries, then 
why say no when I say they exist in other countries? 


Senator Beaubien: You said they were tied together, and I 
am saying no to that; afterwards you mentioned the other 
countries. 


Senator Flynn: I suggest to you, Mr. Minister, that there is 
a relationship between the performers’ rights, or musi- 
cians’ rights, and the producers’ rights. I insist on the word 
“producers’”’ because the preparation of a record involves 
much more than simply the stamping of the record. I was 
wondering why the Government had not brought the 
whole problem before Parliament rather than simply deal- 
ing with only one aspect of it and promising that it would 
deal with the rest in a few years. 


Hon. Mr. Basford: The reason for that is that we had asked 
the Economic Council to consider the whole question of 
property rights in intellectual property and to report on 
that to the Government. While that report was in the 
course of preparation, before it had been submitted to the 
Government, SRL endeavoured to exercise an alleged 
right under the copyright that it had never exercised 
before. I suggested to SRL that they wait until the report 
of the Economic Council was published and we knew what 
their recommendations were. They accepted my sugges- 
tion and waited for two years. Then they stopped waiting. 
We had introduced this bill two years ago and had then 
withdrawn it, because we did not want this right estab- 
lished immediately before a revision of the Copyright Act. 


Senator Flynn: Well, whether you take it away in principle 
or take it away in practice, it amounts to the same thing. 
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The Chairman: May I make this comment, Mr. Minister? 
As I understand what we are doing here, it is not that we 
are establishing a right. If we support the bill we will be 
taking away aright. If we do not support the bill we will be 
maintaining a right. 


Hon. Mr. Basford: I am not sure that that is entirely 
correct. What we are trying to do is define what copyright 
means in respect of records. 


The Chairman: But it is already defined in the statute at 
the present time. 


Hon. Mr. Basford: Well, there has been a good deal of 
argument on both sides, and this committee has heard 
both sides. 


The Chairman: Yes, the committee has heard both sides. 


Hon. Mr. Basford: I take it the Chairman, having heard 
both sides, has made up his mind on the legal argument. 


The Chairman: You are wrong in your taking. 


Senator Benidickson: Mr. Minister, in your basic state- 
ment which you read and in the context of reference to the 
SRL representations, and I think in the context of refer- 
ences to the report of the Economic Council, I think you 
twice used the words “tariff” and “low tariff”. What kind 
of tariffs were you talking about? Customs tariffs? 


Hon. Mr. Basbord: No, the tariff under the Copyright Act. 
The Fee that is approved by the Copyright Act is called a 
tariff. It could well be called a fee or a tariff. 


Senator Connolly (Ottawa West): A royalty. 
Hon. Mr. Basford: A royalty, yes. 


Senator Cook: Mr. Chairman, speaking on behalf of the 
fishing interests I am prepared to go along with this bill. 


Senator Hays: I move that we report the bill. 
Senator Beaubien: I second that. 


The Chairman: In view of what the committee approved 
of in procedures at the last meeting, and you can overrule 
me if you wish, but I did offer Mr. Fortier when he was 
here at the last meeting a right of reply. I told him that the 
minister was coming to the next meeting and I invited him 
to attend if he wished. I said that since he was in the 
position of being the only one on one side, and everybody 
else with the exception of one or two being on the other 
side, if he had anything further we would give him an 
opportunity to reply. I did make that offer to Mr. Fortier. 
Senator Hays, who was not at that meeting, is now propos- 
ing a resolution which would withdraw that offer. 


Senator Hays: I will withdraw my motion. 
Senator Benidickson: I heard the offer. I remember that. 
Senator Hays: I certainly think we should hear him. 


The Chairman: When we get to that stage we can havea 
discussion if there is a motion, or we can have a discussion 
without a motion. 


Before we do that, Mr. Minister, is there anything more 
that you would like to add at this time? 


Hon. Mr. Basford: No. Mr. Laidlaw may want to go back to 
your question about the Gregory report or the [Isley 
report. 


The Chairman: He has the floor if he wishes it. 


Mr. Laidlaw: Thank you, Mr. Chairman. I happened to be 
the secretary to the IIsley Commission under the late 
Chief Justice IIsley and the late Guy Favreau the third 
member being Mr. William Buchanan, who was then 
Chairman of the Tariff Board, and when the subject of the 
right of performance in recordings came up, the Gregory 
report was carefully studied. Mr. Fortier was perfectly 
correct in his testimony— 


Senator Connolly (Ottawa West): Would you speak a little 
louder? 


Mr. Laidlaw: I am sorry. Mr. Fortier in his testimony 
before this committee mentioned that there were various 
reasons. There were difficulties in England between the 
various performers’ unions and the record manufacturers, 
and Chief Justice IIsley did not want this type of thing to 
be repeated in Canada. However, that was only one of the 
reasons why Chief Justice IIsley advised in his report that 
this right, if it existed, should be removed. During the 
discussion—and in this regard I am afraid you will just 
have to believe me—the members of that commission were 
very reluctant to add what they called neighbouring rights 
or secondary rights to the original concept of copyright. 
They considered that there were enough rights in the 
Copyright Act already, and the prime purpose of the 
Copyright Act was to protect the original composer and 
author, and no-one else should be added along the line. 
That was the basis for the recommendations of the Isley 
Commission. 


The Chairman: Mr. Minister, if you wish to remain while 
Mr. Fortier is making his reply that is all right, but should 
you have other appointments I am sure the committee will 
see that you are well protected even though you are not 
physically present. 


Senator Grosart: Mr. Chairman, the minister might like 
the right of reply to Mr. Fortier’s remarks. 


The Chairman: Well, we could go on. 
Senator Grosart: I thought you might offer it to him. 


The Chairman: Knowing the views you have expressed so 
far, Senator Grosart, and how close they are to the minis- 
ter’s, I am sure his rights would be well protected by you 
in his absence. 


Senator Grosart: I, do not intend to give evidence, Mr. 
Chairman. 


The Chairman: Or express opinions? 


Senator Grosart: 
evidence. 


Express opinions, yes, but not give 


Hon. Mr. Basford: Thank you very much, Mr. Chairman 
and honourable senators. 


The Chairman: Thank you. Mr. Fortier, have you any- 
thing you would like to add? 


Mr. Yves Fortier, Counsel, Sound Recording Licences (SRL) 
Limited: Yes, I do, Mr. Chairman. 


The Chairman: You understand, Mr. Fortier, that what 
you are doing now is exercising a right of reply, and you 
should not repeat except where it is incidental to the reply. 
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Mr. Fortier: Yes, I understand, Mr. Chairman, and I wish 
to thank you and the members of the committee for allow- 
ing me to reply to the minister’s brief. I will attempt to be 
brief. I took some notes as the minister was speaking and I 
think I can address myself succinctly to the points which 
he has put forth. I think the first point he put forth was 
that the fact that this is a Government bill and he was 
urging that the Government sponsored legislation be 
adopted as is. The second point which I think the honoura- 
ble minister put forth was no one realized in 1921 what 
was being introduced in section 4(3) of the Copyright Act. I 
took this note: “Any legislature which could have foreseen 
what did happen would not have passed such legislation.” 


With this I respectfully disagree. I think the evidence 
before this committee, Mr. Chairman and honourable 
senators, is that the trend in the world is not to do away 
with this right, but rather to recognize this right. I respect- 
fully submit that the minister is in error when he stated 
that today, given the development of radio and given the 
development of record manufacturers, no legislature in its 
right mind would recognize a performing right in a record. 
There is evidence before you that in Australia and in 
Japan in the last five years this performing right in record- 
ings has been recognized. 


May I also remind the honourable senators that in so far 
as the United States is concerned—and here I bow to the 
superior knowledge of Mr. Laidlaw, but I think that it is 
worth correcting a statement which was made—what has 
happened there in recent months is the following: in Feb- 
ruary of this year there was enacted a bill which recog- 
nized a copyright in records to the extent of preventing 
reproduction of records. In other words, it protected the 
record manufacturers against piracy. If we look to the 
most recent development in the field of copyright with 
respect to records in the United States we see that as 
recently as February of this year both the House of 
‘Representatives and the Senate passed a bill affording a 
limited protection to record manufacturers. So the trend, 
even in the United States, the ‘‘mother country” in the case 
of many members of SRL, is not negative as the minister 
stated. The trend is in favour of protecting a performer's 
right in records. 


Senator Benidickson: Would you just describe what the 
United States has done? What is the extent of this protec- 
tion you talk about? 


Mr. Fortier: The extent of this protection I am speaking 
of, senator, is exactly what we find now in Bill S-9. In 
other words, section 4(3) of the Canadian Copyright Act as 
amended would give protection to record manufacturers 
against dubbing or piracy of their records. 


Senator Connolly (Ottawa West): Or use of their records. 
Mr. Fortier: No, against dubbing or... 
The Chairman: —copying. 


Mr. Fortier: That is right. That is one point. The second 
point, and this one was mentioned by the minister, is the 
fact that again as recently as early this year—Mr. Laidlaw 
said January, and I am sure he is correct—a Senate Com- 
mittee in the United States has reported that not only the 
right against copying be granted to record producers, but 
also that the performing right in records be recognized in 
the United States. Two years ago the honourable Mr. Bas- 
ford was given an indication that in the United States 


there would be such legislation, but at that time there was 
no Senate committee which had reported to the Senate. 
Today there is. It is a recent development, and it is one 
which should be appreciated and which should be looked 
at also in the light of what has happened with respect to 
protection against copying. 


If you look, gentlemen, to the United States—and much 
weight seems to be given to the fact that of the eight 
member companies of SRL, six are subsidiaries of the 
United States corporations—in the United States this right 
is not being removed; this right is on its way to being 
recognized. The Minister did not forecast and I am not 
going to forecast when the performing right is going to be 
enshrined in the United States copyright laws, but I can 
say that the trend seems to indicate that there is a growing 
movement in the United States in favour of the recognition 
of a performing right in records, and that a competent and 
habilitated body of the United States Senate aided and 
abetted by members of the Copyright Office of the United 
States—and I think this is very important—has published 
this unanimous report that there should be a copyright in 
records, a performing right in records. 


Senator Connolly (Ottawa West): You say this report sup- 
ported the establishment of a performing right in the 
United States; that this has been contained in a report 
from the United States Copyright Office? 


Mr. Fortier: No. I say the United States Copyright Office 
has assisted a Senate committee which is deliberating, and 
I can produce and file before this committee statements 
from members of the United States Copyright Office and 
employees of-the United States Copyright Office where 
they have gone on record as favouring the recognition of a 
performing right in records. 


Senator Benidickson: Surely that is the opposite to what 
Mr. Laidlaw has said. 


Mr. Fortier: Well, I do not think Mr. Laidlaw took any 
position. 


Senator Benidickson: He said that his information from 
the copyright people in the United States was that this 
recommendation of the United States Senate Committee 
was not likely to carry. 


My. Fortier: That was Mr. Laidlaw’s testimony. My infor- 
mation is to the contrary. 


Senator Walker: It is all obiter dicta. Neither one of you 
really knows. 


Mr. Fortier: Very much so. It is rather like when a lawyer 
tells a client that he cannot lose. 


The Chairman: You except lawyers from that category, 
Senator Walker? 


Senator Walker: I except you. 


Senator Grosart: Mr. Fortier, would you not agree that 
over the last 20 years the subject of revision of the Copy- 
right Act has been almost continuously before Congress, 
that there have been bills actually passed by one house 
which did not recommend the recognition of a performing 
right in records, and which did not become law, and that 
this process of attempting to revise the Copyright Act has 
been going on for 20 years? Would you not agree that bills 
supported and sponsored by the Registrar of Copyright, to 
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give him his correct title, have not passed Congress? Is not 
that pretty well the picture? 


Mr. Fortier: I cannot just say yes or no to your statement, 
senator, with respect. 


Senator Grosart: I was so sure that you would have stud- 
ied the history of copyright in the United States. 


Mr. Fortier: That is why I cannot agree fully with you. Let 
me say this: there has indeed been continuous study over 
the course of many years in the field of copyright particu- 
larly with respect to records in the United States. I think 
that this shows that this is not a matter which should be 
treated lightly with a seemingly innocuous piece of legisla- 
tion which at one stroke of the pen removes in Canada a 
right which has been recognized for 50 years. I agree with 
that part of your statement. I think that Canada should 
give as much consideration to the matter of copyright in 
records as has been given in the United States, and I think 
this is not given a complete and full consideration in the 
enactment of Bill S-9. This right is so important that for 
many years in the United States it has been studied and 
examined and reported upon. 


However, may I also say this: there has never to my 
knowledge been a bill which has originated in the Senate 
and which has gone through the committee stages in the 
United States Senate, and which has been reported on, 
where the clear precise and definite recognition of a per- 
forming right in records was mentioned. Your information 
may be different, but mine is to the effect that there has 
never been one so clear and precise as this one, so I say 
that all this talk for many years in the United States has 
produced a concensus among a committee of the senators. 


Senator Grosart: You say your information is that there 
has never been a bill from the Senate in which the ques- 
tion of a performing right in records has been ‘‘men- 
tioned’”’. May I suggest that you are quite wrong in that 
because there have been several bills in which it has been 
mentioned. 


Mr. Fortier: Yes, mentioned, but there has not been any 
bill in which it has been stated in the legislation that there 
shall exist a performing right in records. 


Senator Grosart: That is exactly my point, because what 
has happened in the other bill was that they have rejected 
that. 


Mr. Fortier: Thank you for pleading my case, senator. 


The Chairman: That is the end of that part of it, because 
we get pros and cons. 


Senator Grosart: Surely that is what we are here for, to 
get pros and cons. 


The Chairman: Have we not had enough of them? 
Some Hon. Senators: Yes. 


An Hon. Senator: We just do not want to be conned. 


Mr. Fortier: The next point which I think the minister 
made before this committee, Mr. Chairman, was that there 
was some type of creativity in the manufacturing or pro- 
ducing of a record which was deserving of protection, and 
he mentioned that Bill S-9 in fact continued to recognize 
this creativity. My answer to that, Mr. Chairman, and I will 


not repeat what I said before you last week, is that 
creativity under the terms of the Copyright Act is trans- 
lated in a copyright, un droit d’auteur. Creativity under 
the terms of the Copyright Act is not translated in one 
facet of a copyright; creativity can only spell copyright, 
and copyright means both protection agains reproduction 
and protection against use being made of your property by 
someone else for profit without compensation. And so if 
the minister recognizes that there is a creativity put into 
the record by the record producer, and that this creativity 
is deserving of protection under the Copyright Act, I 
repeat the point which I attempted to make before this 
committee last week, that this creativity should be trans- 
lated into a full copyright and not a dismembered 
copyright. 


Senator Benidickson: I should like to question that. I did 
not get that impression from what the minister said. I 
thought he said the very opposite, that there was not 
creativity in the actual production of a record. 


The Chairman: He even referred to the Economic Council 
report in which they said that there was some input of 
creativity. 


Mr. Fortier: His very words were that there is some type 
of creativity, and I would stake my presence here on the 
minister’s using those words. Would you agree, Mr. 
Laidlaw? 


Senator Cook: I was just going to say that surely copy- 
right is a statutory right, and therefore copyright means 
what Parliament says it means. 


The Chairman: It means what you give. 


Mr. Fortier: I cannot dispute that. Parliament, both in 
Canada and the United Kingdom, and in other legislation 
where there is a copyright in records, has always said that 
copyright shall mean protection against copying, and 
against use by others without just and equitable 
compensation. 


Senator Connolly (Ottawa West): Would you address your- 
self to the question of public interest? The minister said 
basically that the reason why this right is being modified, 
and withdrawn in the case of performing rights, is because 
he believes it will serve the public interest to do so. 


Mr. Fortier: He gave three reasons. 


Senator Connolly (Ottawa West): He did not expand on 
that. He said to us, “you had better ask the Economic 
Council.” Perhaps we should do that. But would you like 
to say what you think about this? 


Mr. Fortier: Yes, senator. I noted your question and also 
the minister’s answers. He gave three reasons. I think 
senator Lang asked, ‘‘Where does the public interest lie?” 
He gave a three-pronged answer. He said that advertising 
costs charged by broadcasters will have to be increased, 
and that is not in the public interest. I think I leave you to 
conclude whether or not it is in the public interest that 
advertising costs should be increased because of the levy 
of 0.15 per cent on the commercial broadcasters. 


Senator Beaubien: But you do not know what that will be. 
Mr. Fortier: Yes, we do. 


Senator Beaubien: Perhaps today, but not tomorrow. 


June 23, 1971 


Banking, Trade and Commerce 


Sle ty, 


The Chairman: You will have to wait until next year until 
the Copyright Appeal Board sets the tariff again. So it is 
speculation either way. 


Senator Beaubien: It will give the CBC a chance to 
approach us for a bigger deficit. I am against it. 


Mr. Fortier: So far as the CBC is concerned, the minister 
said that the taxpayers will have to bear an increased 
burden. Unfortunately, you were not here last week when 
I pointed out on behalf of my clients, the record manufac- 
turers, that they were quite conscious of the fact that the 
CBC was a drain on the Canadian taxpayer, and that it 
was the avowed intention stated publicly before this com- 
mittee of SRL to accept a nominal fee by the CBC in 
exchange for the granting by SRL to a licence which 
would allow the SRL and its affiliated stations across 
Canada to use, as they do today, our records. The award of 
the Copyright Appeal Board in respect to the CBC at the 
moment is $15,000 a year. 


I repeat, I do not think that $15,000 a year, in the light of 
the deficit last year—was it $47 million? 


Senator Beaubien: $183 million, plus interest. 


Mr. Fortier: Then I should increase the nominal fee! I 
repeat, we cannot honestly say that the protection of the 
public interest means that the CBC should not be called 
upon to pay $15,000 a year for use of my product. 


The Chairman: What you are really saying is that this 
should not be looked at on the basis of quatum, but on 
what is inherent in whatever right there is in a record. 


Mr. Fortier: I have always taken that attitude, senator. 
Since the minister and other people have spoken so much 
about quantum, I feel that I should address my mind to it. 
The third argument of the minister as to why this existing 
right was against the public interest was—I do not have his 
exact words, but I translated it as “the poor broadcasters”’. 
I do not think it is valid to come before this committee and 
say that commercial broadcasters in Canada cannot 
afford to pay a tariff to the record producers. I do not 
accept that statement. 


Senator Burchill: The radio station in our small communi- 
ty made representations to me violently opposed to the bill 
because it will increase their expenses, which they cannot 
afford. 


The Chairman: What is the total of their revenue? 
Senator Beaubien: They are for the bill, not against it. 
Senator Burchill: Yes, they are for the bill. 


Mr. Fortier: SRL recognizes that. It is in evidence before 
this committee that SRL said publicly before the Copy- 
right Appeal Board during the month of April, while these 
hearings on the tariff were going on, that it withdrew its 
application for a tariff in respect of those poor little radio 
stations in Canada which had a gross income of less than 
$100,000. Without knowing which radio station you are 
referring to, I would be prepared to guess that the broad- 
caster which made these representations to you fits into 
this category and has a nominal $1 licence to pay to SRL at 
the moment. We are conscious of the fact that there are 
radio stations which cannot afford to pay a tariff, but 
there are those that are. 


Senator Cook: Would it not be a case of “Come into my 
parlour, said the spider to the fly.’’? 


Senator Connolly (Ottawa West): You are operating on the 
principle that the public interest has to be taken into 
account in your operation? 


Mr. Fortier: Absolutely. If you speak about public inter- 
est, I think you must recognize that we have in Canada a 
body which was set up to do just that, to protect the public 
interest. I refer to the Copyright Appeal Board. Canada 
was the first country in the world to set up a performing 
right tribunal. Why was it set up? It was because of exag- 
geration by CAPEC—BMI did not exist in those days—in 
the fees which they were extracting from the users of their 
music. In 1935 the Parliament of the day passed an amend- 
ment to the Copyright Act and said that in future the 
authors and composers would not be able to decide what 
they will charge to the users of their music. They would 
have to go before a quasi-judicial administrative tribunal, 
which would protect the public interest. 


This is what any performing right society has had to do 
since 1935. This is what CAPEC has done for the last 30 
years. This is what BMI has done since it was created, and 
this is what SRL has been obliged to do since it was set up. 


There is a body in Canada which was set up to protect 
the public interest. We have been before that body, and 
that body has said: “The public interest will be protected if 
your fee is lowered from 2.6 per cent to 0.15 per cent.” We 
are not complaining. We are satisfied about that. 


My full answer to your question, Senator Connolly, is 
that the three reasons given by the minister are, I submit 
with the greatest respect, not valid, and that he should 
have referred to this tribunal which exists in Canada and 
which has been set up to protect the public interest. 


On that point I will close by referring to a question by 
Senator Lang: Does not Bill S-9 settle a debate between 
two commercial interests? My submission is that it does 
that and nothing else, and it settles it in favour of the 
broadcasters and against the record manufacturers. I 
think it is not the role of Parliament to take a stand 
between two commercial interests. This is basically what 
we are dealing with. 


Senator Connolly (Ottawa West): Why should not Parlia- 
ment do this? I am trying to elicit information from you 
for the benefit of the committee. Why should not Parlia- 
ment decide what is in the public interest? I put it to you, 
Mr. Fortier, that when you say you will not charge any 
more than one dollar for a licence to a station making less 
than $15,000 a year you are doing that because it is in the 
public interest. However, you do it so that this bill can be 
withdrawn and you can show your sense of responsibility. 
Who is in charge of the public interest or who should be 
the judge of it? 


Mr. Fortier: The Government decided many years ago 
that the public interest should be the concern of the Copy- 
right Appeal Board, which I think should continue. 


The Chairman: We must take the position that certainly if 
a statutory right exists Parliament at any time can deal 
with it for any reason. Whether it will receive public sup- 
port depends on the reasons and their justification. 


Mr. Fortier’s argument could only go as far as to say that 
Parliament has the right to amend and withdraw existing 
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or to grant additional rights. However, the question of 
justification is another matter. Mr. Fortier’s argument is 
that we should not do it on a basis of resolving in favour of 
one commercial interest against another. That is why we 
have continued this inquiry on the basis of what is inher- 
ent in the right. Is there something that should be 
maintained? 


I do not think it is a solid argument to say that because 
we are resolving a difference between two commercial 
groups we cannot act. Maybe you-should say we should 
not act. However, Parliament has the authority to act and 
it is not departing from its role in doing this. 


Senator Beaubien: As a layman sees it, if I buy a 


record... 
The Chairman: A sophisticated layman, senator. 


Senator Beaubien: As a layman I can buy a record and 
play it; that is why I bought it. However, if I happen to own 
a broadcasting station and put it on the air I would be 
charged for broadcasting it. 


Do you argue that if I buy a book and quote it on radio 
the author is entitled to be paid a fee? 


Mr. Fortier: As one layman to another, this is exactly -hat 
copyright is all about. 


Senator Becubien: No; if I buy a book and wish to read it 
that is what I bought it for. 


The Chairman: But you cannot read it to the public with- 
out paying a licence fee or royalty. That is the law. 


Senator Beaubien: I think it is all wrong. 
The Chairman: Yes, but it is the law. 


Senator Beaubien: It will not be the law when you pass 
this bill. 


Senator Haig: Mr. Fortier indicated that the CBC will pay 
$15,000 for the next six months. 


Mr. Fortier: That is correct. 
Senator Haig: Which amounts to $30,000 a year. 
Mr. Fortier: But we have to go back for 1972. 


Senator Haig: If this bill is not passed and the copyright 
fee or tariff is in force, the CBC will pay $15,000 for the 
next six months, rather than the SRL request, which 
amounted to $900,000. 


Mr. Fortier: Do I need to address myself to Senator 
Beaubien’s comment? Again I consider this to be the 
essence of copyright. 


The Chairman: I do not think you need to do more than 
that; Senator Beaubien says it is bad law. 


Mr. Fortier: Bill S-9 is bad law. 
The Chairman: No, the copyright. 


Senator Beaubien: Bill S-9 is required because there is 
some doubt. 


The Chairman: Even if Bill S-9 passes and you take a 
book and read it on radio you could be in trouble for 
royalty. 


Mr. Fortier: I am selling you my property to use in your 
home for 95 cents. If I knew that you were going to use my 
property to make money, which is what broadcasters do 
by the use of a record, I would charge you more than 95 
cents for that record. 


Senator Beaubien: No, you have been paying in some 
cases for people to play your records. 


Mr. Fortier: That is absolutely true in the case of some 
records, but not of our whole repertoire. 


Senator Beaubien: The music has become popular simply 
because it has been broadcast so much. 


The Chairman: The argument may be as good as your 
book argument, which was wrecked. 


Senator Hays: If we continue this exercise on Bill S-9 it 
will take the manufacturers 10 months to catch up to the 
fees received by Mr. Fortier. 


Senator Connolly (Ottawa West): In the course of the min- 
ister’s presentation he spoke of the problem of encourage- 
ment, improvement, invention and development of tech- 
nology. I asked him, simply to clarify that point, if a 
performing right is allowed to continue as it is under the 
present law, surely the improvement of the quality and 
character of productions would be encouraged. The pro- 
ducers would be encouraged to that end by receiving these 
fees and royalties. Have you anything to say with regard to 
that? 


Mr. Fortier: No, except that I agree with your statement, 
senator. 


Senator Connolly (Ottawa West): It is not a statement; it is 
a question. 


Mr. Fortier: I agree with the substance of your question. I 
answer in the affirmative. I attempted to make the point 
last week that because of the recent CRTC regulations 
there was an increased need by broadcasters for Canadian 
content records. The only manner in which Canadian con- 
tent records can be produced by record manufacturers in 
Canada at the moment is by increased access to funds 
such as those which would flow from an SRL tariff. 


This is not a complete answer, but it is one of the 
answers. You will recall that the division of the royalties 
involved three categories. One is to encourage the develop- 
ment of Canadian artists, for which 30 per cent of the SRL 
dollar would be ear-marked. Another was to encourage 
the recording of Canadian content pieces. On that point, 
Mr. Chairman, may I be allowed to say further to Senator 
Hays’ comment that the manufacturers, if he knows them, 
will not give one nickel to the performers— 


Senator Hays: Of this amount. 


Mr. Fortier: With respect, senator, there is evidence before 
the committee to the effect that in all countries where the 
performing right in records is recognized and enforced 
and performers do not have their own separate and 
independent right, there is a division of the royalties 
between the record producers and the performers. It 
cannot be otherwise. 


I agree with the point made by the minister that at the 
moment there is not a contract. It is true we do not have a 
valid contract. We have made an offer to the Canadian 
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Performing Artists’ Union. There is a dispute between the 
members of the Union as to how the money should be 
divided between themselves. This happens not only 
amongst unions, but amongst corporations on occasion. I 
can only go so far as to say we have made an offer, which 
we will not withdraw. Even if the offer is not accepted we 
will pay 50 cents of every dollar we receive into a fund 
which will be available for the performers, because we, the 
record producers, recognize that without the performers 
we cannot cut or produce a record. The argument which I 
made last week was that there were three integral parts of 
the record. It is easy for the minister to say that the record 
manufacturers depend on the creativity of authors and 
composers, but it is conversely true also that the authors 
and composers, in order to get their royalties, depend on 
the creativity of the record producers. If we do not pro- 
duce records, the authors and composers are only going to 
have to sell sheet music; and, as Senator Grosart well 
knows, they do not make that much money by selling sheet 
music. They have to get their works on record, so you have 
a triology. 


Senator Cook: They have to get them played over the air. 


Mr. Fortier: And, in some instances, get them played over 
the air. But there is an assurance, and it cannot be other- 
wise, and the history worldwide, senator, is that when the 
record producers have received money from users of their 
records, they have shared that money with the performers. 
We have said it; we have offered it. Mr. Dodge has come 
before this committee and has said, ‘Yes, we have 
received the offer but because of differences between 
unions we have not been able to accept it yet.”’ I know 
what Mr. Doge told me privately, but I do not wish to go 
any farther. I repeat the assurance which I have given, 
that this is not anything novel; this is normal. In the field 
of copyright, if the record producer is granted a royalty, 
he shares that royalty with the performers. We are not 
obliged to do it under the law, but we are going to do it. 


Senator Grosart: Mr. Fortier, I am sure you are aware 
that the statement made by the minister is that the per- 
former may be entitled to some part of the performing 
right but this should be dealt with separately, and it should 
not be derivative or at the mercy of the record 
manufacturer. 


The Chairman: The minister did not say that. 
Senator Grosart: He did. 


The Chairman: What the minister said was that this was 
one of the factors that the committee reviewing that had 
been asked to look into. The minister was very careful, he 
said he was not committing himself one way or the other. 
He said that two or three times. It will be a subject matter 
for consideration. 


Senator Grosart: Yes. He certainly enunciated it as a 
principle under discussion in respect to the revision of the 
Copyright Act. I am sure, Mr. Fortier, you did not intend 
the mislead the committee when you made a statement, 
which I paraphrase, that the ‘only way” in which the 
funds can be obtained by the record companies to supply 
the records required for the 30 per cent Canadian content, 
would be by access to such additional sources of funds as 
the performing right in the record. 


Mr. Fortier: If I said that was the only way, I made a 
mistake. 


Senator Grosart: I think you did say it was the only way. 
Mr. Fortier: I thank you for correcting me. 


Senator Grosart: I presume you did not intend to mislead 
because I am sure you are aware that there are hundreds, 
perhaps thousands, of Canadian records that have been 
made profitably and are being used to supply that 30 per 
cent Canadian content, without access to any performing 
right. 


’ 


Mr. Fortier: I am also aware that, before the CRTC regu- 
lations in January 1971, there were hundreds of Canadians 
records which were made by these very people who belong 
to SRL, but the broadcasters were not using them, because 
they were not able to compete with the American records; 
and the Canadian broadcasters, although they wave the 
Canadian flag, are very conscious of the fact that they can 
sell their time mainly when they play American records. 
That is one thing that has not been said before this 
committee. 


Senator Grosart: The obvious answer, Mr. Fortier, I think 
you will agree, is that the companies comprising SRL 
probably did, certainly did, less and have done less than 
any other group of companies which could be put togeth- 
er, to assist in the Canadian content in records. 


Mr. Fortier: This is as wrong a statement as I have heard 
before this committee. 


Senator Grosart: Will you tell us, then, what percentage of 
all the records distributed, say in the last year, by the SRL 
group of companies was made in Canada? 


Mr. Fortier: The figure which I gave last week was under 
10 per cent, and I still stand by it. 


Senator Hays: When did you make the offer to the per- 
forming artists? 


Mr. Fortier: The original offer was made two years ago. 
Thank you for asking the question. There was a deal 
which was made two years ago with the Canadian Per- 
forming Artists’ Union of Artists. That is when the SRL 
first filed a tariff, but you will recall that that tariff was 
withdrawn when the Bill S-9—which was then Bill S-20— 
was dropped. So that particular agreement was never 
enforced. 


When we filed the new tariff in 1970, we renewed our 
offer to the performers and their unions, in the fall of 1970. 
I wish to stress that we have been in constant communica- 
tion over the years with Mr. William Dodge, the secretary- 
general of the CLC, who is chairman of this Performing 
Artists’ Union council or committee, so this offer in fact 
has always been before the unions. 


Senator Hays: What were you giving them before? 


Mr. Fortier: That is a very good question. We were not 
giving them 50 per cent. We were offering, then, as I recall, 
35 per cent. Yes, we were offering 35 per cent. In view of 
recent evolution in the United Kingdom, particularly, and 
in some European countries, of a 50-50 division, within the 
last two years we offered 50 per cent. 


Senator Hays: In tne last three or four years, how much 
have you given the performing artists? 


Mr. Fortier: Unfortunately, we have not received anything 
from the broadcasters, so of course have not given any- 
thing to the artists. 
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Senator Hays: You have not given anything? 


The Chairman: This was a sharing of any royalties they 
might get. 


Mr. Fortier: The tariff only takes effect on the 1st July, 
next week, senator. 


Senator Haig: I move that we report the bill without 
amendment. 


The Chairman: Just one second. Mr. Fortier, are you 
through? 


Mr. Fortier: I would make one last comment, if I may, 
senator, before the axe falls. If, as the minister says, we 
are dealing here with a question of principle, then I say 
that you have the opportunity in this committee of pre- 
serving the principle. 


The principle is that there should be no performing right 
in records. May I recommend to this committee, and may I 
strongly suggest, very respectfully and with much humili- 
ty, that you confirm the principle which the minister has 
put forward, and remove the copyright in records. But, for 
goodness’ sake, please recognize the principle that, if 
someone who is managing a commercial concern, a com- 
mercial interest, such as a broadcasting station in Canada, 
uses records which have been paid for by others, that 
person should be obliged to compensate the owner of that 
property. And do as has been done in other countries, and 
recognize that the record producer, although he may not 
have a performing right in his record, should be entitled to 
just and equitable remuneration for the use which is made 
by others for profit—I stress ‘‘for profit’ —of his property. 


This can be done by amending Bill S-9, recognizing the 
principle that there should be no performing right in 
records, but leaving to the Copyright Appeal Board the 
obligation of deciding, on a year to year basis, what is the 
just and equitable compensation that should be paid to the 
record producers when people in Canada use their proper- 
ty for profit. 


That is done in some European countries, Mr. Chairman, 
and I would be very happy to submit to you a text of such 
an amendment. I would be very sad if this bill were report- 
ed without amendment. 


Senator Connolly (Ottawa West): Have you not got this 
proposal which you are making in the present law? 


Mr. Fortier: No, senator. At the moment in the present law 
there is a performing right, and the performing right is 
translated into compensation. 


Senator Connolly (Ottawa West): I am sorry. 


Mr. Fortier: I would be very sorry if this committee 
reported to the Senate favourably, or whatever words are 
used in parliamentary jargon, without having accepted 
SRL’s offer to visit a recording studio and seeing for 
yourselves the element of creativity, or the work, labour, 
and skill, to use in the words of Lord Justice Maugham in 
the Cawardine case in the United Kingdom. What is the 
element of creativity? What is the input of creativity which 
goes into the making of a record? If you think that a 
musician walks into a recording studio with a sheet of 
music and then steps up to a microphone and records a 
performance you are wrong. The record producer is an 
essential creator of that record. I would be very sorry to 


see the day when the Canadian Parliament would say that 
you can create something in Canada, but you are not 
protected. In most countries in the world today if you 
create something like a record you are entitled to be com- 
pensated if someone uses your property. If you write a 
book and someone reads that book in public, then that 
person is using your property and you should be compen- 
sated for it. There can be difference between the author of 
a book or the assigner of a patent and the producer of a 
record. 


I would urge you, Mr. Chairman and members of the 
committee, not to report this bill to the Senate, but rather 
to continue your deliberations, and possibly report it with 
the amendment which I have suggested. 


Senator Benidickson: Do you want to put on record your 
proposed amendment? 


Mr. Fortier: yes, I do, senator, and I would be glad to 
draft it. 


Senator Benidickson: It is not drafted? 

Mr. Fortier: I do not have it with me this morning. 
The Chairman: Is that your submission now? 

Mr. Fortier: Yes, it is. 

The Chairman: Thank you very much, Mr. Fortier. 


The committee has two courses. One is to deliberate 
further, and the other is to abruptly terminate the hearings 
with a motion to report the bill without amendment. The 
question is which course does the committee take? 


Senator Connolly (Ottawa West): I wonder whether we 
should hear from the Economic Council? 


The Chairman: The minister suggested that. We could 
hear from the Economic Council on Monday or Tuesday. 


Senator Connolly (Ottawa West): Yes. We do not have to do 
it today. At least, I do not see any purpose in reporting this 
bill that quickly. Whether the minister had suggested it or 
not, Mr. Chairman, I was going to ask that it be considered 
by the committee. I do not have any motive other than to 
try to get some answers on this question of public interest. 


The Chairman: The first question is: Does the committee 
favour calling some officials from the Economic Council 
to answer questions? 


Senator Beaubien: I would say no. 


The Chairman: Will those who are in favour of hearing 
the Economic Council please raise their hands? Those who 
are opposed? The majority decision is that we do not hear 
from the Economic Council. 


Senator Hays: I move that we report the bill. 
Senator Beaubien: I second that. 


Senator Haig: Mr. Chairman, before the vote is taken I 
want it recorded that I am not voting on this. 


The Chairman: We have a motion to report the bill. Those 
in favour of that please raise your hand? Contrary? The 
motion is carried. 


The committee proceeded to the next order of business. 


Published under authority of the Senate by the Queen’s Printer for Canada 


Available from Information Canada, Ottawa, Canada. 


; +B oa mn 
aur 1h S68 007? 


awa) ay = 
. Sere. RE Gate tk PARLIaleewt 


= _ fi : “wen 
_ “THE SENATE OF C 


i ¥ YROCEEDIN GS 
Phe OF THE 
7 STANDING SENATE COMM Er OW 


BANKING, TRADE AND < 


=o) Tt) © P ; : - 
SAL - ‘ox } A 4 mm ¥ A'S >» 


LNADA 


COM 


The Hangurabix 


INE Zz 


Cunipiet: Protecdlags oe PS) «-Ti%, 
imntetale 


“Aw Act to establish the Canads Dewelugnic 


REPORT OF THY COMNMITTRE 


= . via. + oe 


stilerporstion 


IE RCE 


flo 


Sovernment 


Publications 


THIRD SESSION—TWENTY-EIGHTH PARLIAMENT 


1970-71 


THE SENATE OF CANADA 


PROCEEDINGS 
OF THE 
STANDING SENATE COMMITTEE ON 


BANKING, TRADE AND COMMERCE 


The Honourable SALTER A. HAYDEN, Chairman 


No. 32 


WEDNESDAY, JUNE 23, 1971 


ae ee ee a Pa 3 
rie ee 
Complete Proceedings on Bill C-219,~ ater). FOS 
; j . < =f Pon 
intituled: ~ JUL 2 8 1074 vt 
“An Act to establish the Canada DevelopmentGgrporation” a 
Ne /> eee 
N\ X Bb w- 
‘—° 


REPORT OF THE COMMITTEE 


24021—1 


THE STANDING SENATE COMMITTEE ON 
BANKING, TRADE AND COMMERCE 


The Honourable Salter A. Hayden, Chairman 


The Honourable Senators: 


Aird Grosart 
Beaubien Haig 
Benidickson Hayden 

Blois Hays 
Burchili Isnor 

Carter Kinley 
Choquette Lang 
Connolly (Ottawa West) Macnaughion 
Cook Molson 

Croll Sullivan 
Desruisseaux Walker 
Everett Welch 
Gélinas White 
Giguere Willis—(28). 


Ex officio members: Flynn and Martin 


(Quorum 7) 


Order of Reference 


Extract from the Minutes of the Proceedings of the 
Senate, June 23, 1971: 


“Pursuant to the Order, the Senate resumed to 
debate on the motion of the Honourable Senator 
Hayden, seconded by the Honourable Senator Four- 
nier (de Lanaudiére), for second reading of the Bill 
C-219, intituled: “An Act to establish the Canada 
Development Corporation”. 


After debate, and— 
The question being put on the motion, it was— 
Resolved in the affirmative, on division. 


The Bill was then read the second time, on 
division. 

The Honourable Senator Hayden moved, seconded 
by the Honourable Senator Macnaughton, P.C., that 


the Bill be referred to the Standing Senate Commit- 
tee on Banking, Trade and Commerce. 


The question being put on the motion, it was— 
Resolved in the affirmative.” 


Robert Fortier, 
Clerk of the Senate. 
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Minutes of Proceedings 


Wednesday, June 23, 1971. 
(35) 


Pursuant to notice the Standing Senate Committee on 
Banking, Trade and Commerce met this day at 11.50 a.m. 
to consider the following Bill: 


Bill C-219, “An Act to establish the Canada Develop- 
ment Corporation”. 


Present: The Honourable Senators Hayden (Chairman), 
Benidickson, Burchill, Carter, Connolly (Ottawa West), 
Cook, Croll, Gélinas, Giguere, Hays, Lang and 
Sullivan.—(12) 


Present but not of the Committee: The Honourable 
Senator McDonald.—(1) 


In attendance: E. Russell Hopkins, Law Clerk and Par- 
liamentary Counsel. 
WITNESSES: 
Canadian Chamber of Commerce: 
Mr. E. H. Peck, Vice-Chairman, 
Public Finance and Taxation Committee; 
Mr. H. J. Hemens, Q.C., 
Legal Counsel; 
Mr. W. J. McNally, Manager, 
Government Relations Department. 
Mr. D. J. Gibson, Manager, 
Policy Department. 
At 12.15 p.m. the Committee adjourned. 


Melda\ yoyiao\, 
(36) 
At 2.15 p.m. the Committee resumed. 


Present: The Honourable Senators Hayden (Chairman), 
Beaubien, Benidickson, Carter, Cook, Croll, Gélinas, 
Giguere, Martin and Sullivan.—(10) 


Present but not of the Committee: The Honourable 
Senator McDonald.—(1) 


In attendance: E. Russell Hopkins, Law Clerk and Par- 
liamentary Counsel. 


WITNESSES: 


Department of Finance: 
Mr. W. A. Kennett, Director, 
Capital Markets Division; 


082.04 


Mri be elove, 

Legal Advisor; 

Mr. W. D. Lennox, 
Accounting Consultant. 


Upon Motion it was Resolved to report the said Bill 
without amendment. 


At 2.40 p.m. the Committee adjourned to the call of 
the Chairman. 


ATTEST: 


Frank A. Jackson, 
Clerk of the Committee. 


Report of the Committee 


Wednesday, June 23, 1971. 


The Standing Senate Committee on Banking, Trade 
and Commerce to which was referred Bill C-219, inti- 
tuled: “An Act to establish the Canada Development 
Corporation”, has in obedience to the order of reference 
of June 22, 1971, examined the said Bill and now 
reports the same without amendment. 


Respectfully submitted. 


Salter A. Hayden, 
Chairman. 
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The Standing Senate Committee on Banking, 


Trade and Commerce 


Evidence 


Ottawa, Wednesday, June 23, 1971 


The Standing Senate Committee on Banking, Trade 
and Commerce, to which was referred Bill C-219, to 
establish the Canada Development Corporation, met this 
day at 11.50 a.m. to give consideration to the bill. 


The Chairman: Honourable senators, we will now 
resume our hearing and proceed with Bill C-219. The 
Canadian Chamber of Commerce is represented, and we 
have told them that we will hear them first. They made 
representations in the House of Commons committee, and 
many of those representations were accepted in one form 
or another and were incorporated in the bill. 


Senator Benidickson: On that point, Mr. Chairman, I 
have a copy of the bill as passed by the House of 
Commons. I have compared it to the bill on first reading 
in the House of Commons, and I cannot find anywhere an 
underlining to indicate an amendment. Therefore it must 
simply be an elimination of certain things. 


The Chairman: We can ask that question. The commit- 
tee would be interested in any representations that the 
witnesses wish to make on points where the bill does not 
suit them. I do not want to know where they think the 
bill has been adapted, or where the explanations are such 
that they meet their points. We take that as fait 
accompli. 


From the Canadian Chamber of Commerce we have 
Mr. E. H. Peck, Vice-Chairman, Public Finance and Tax- 
ation Committee; Mr. H. J. Hemens, Q.C., who has been 
before us on many occasions; Mr. W. J. McNally, Manag- 
er, Government Relations Department; and Mr. D. J. 
Gibson, Manager, Policy Department. Mr. Peck, you 
may proceed. 


Mr. E. H. Peck, Vice-Chairman, Public Finance and 
Taxation Committee, Canadian Chamber of Commerce: 
Mr. Chairman and honourable senators, we learned only 
last week that we would be appearing today. In a letter 
which the Executive Council of the chamber sent to 
Senator Hayden we pointed out that we did not really 
have the time to present another brief. We therefore 
simply made some comments in a letter. If it is in order, 
Mr. Chairman, I would like to read that letter. 


The Chairman: Go ahead. 


Mr. Peck: The letter reads as follows: 


Dear Senator Hayden: 


The Executive Council of The Canadian Chamber 
of Commerce appreciate the opportunity of appear- 


ing before your Committee to present the Chamber’s 
views concerning Bill C-219, an Act to establish The 
Canada Development Corporation. 


As there has not been sufficient time since the Bill 
was passed by the House of Commons for prepara- 
tion of a new Brief on this proposed legislation, I am 
appending to this letter copies of the Chamber’s sub- 
missions to the House of Commons Committee on 
Finance, Trade and Economic Affairs. A number of 
copies of this letter and above-mentioned attach- 
ments are also being delivered 10 the Clerk of your 
Committee for distribution to its individual members. 


The present position of the Chamber on the 
Canada Development Corporation was stated quite 
clearly in the Introduction on page 5 of the appended 
Brief. It was explained on the same page of the 
Brief, that these submissions by the Chamber on Bill 
C-219 are being made on the conviction that the 
government fully intends to proceed with this proj- 
ect, as well as with the desire to help achieve legis- 
lation which will be as clearly understood and 
soundly practical as possible. 


Following hearings and study of numerous submis- 
sions by interested parties, the House of Commons 
Committee referred to presented a report recom- 
mending a number of amendments. These amend- 
ments, and no others, were incorporated in the Bill 
as passed by the House of Commons on June 9, 1971. 
While many of the points raised in the Chamber’s 
submission were given consideration in the delibera- 
tions of the said Commons Committee, very few 
amendments to the Bill were, in fact, made. Never- 
theless, we would like to submit to your Committee a 
short commentary on some of the major contentions 
and recommendations contained in the Chamber’s 
earlier submissions on the Bill. These will be dis- 
cussed under the same headings as in our original 
Brief. 


INVESTMENT POLICY 


Although there was considerable discussion of 
Clauses 7 and 6 of the Bill, which cover the objects 
and powers of the Company, no amendments thereto 
were recommended by the said Commons Committee. 
In his comments on this subject during the third 
reading debate in the House of Commons, Mr. P. M. 
Mahoney (Parliamentary Secretary to the Minister of 
Finance) was reported on page 6390 of Hansard for 
June 4 to have said: 


32:7 


“The objects of the CDC are deliberately broad. 
Restrictive terms would hamper the CDC’s mandate 
to fulfill its purpose as set out in the Bill. The 
directors must be free to establish new policies 
to meet new situations. In this respect the CDC 
will be on all fours with other successful Cana- 
dian corporations.” 

(Himphasis Added) 


He went on. to say: 


“Much has been said in and out of Parliament 
about the danger of conflicts between the national 
interest and profitability. Others seem to feel that 
the two are irreconcilable. The government rejects 
that contention...’ The Chamber maintains that, in 
this respect, the CDC will, in fact, not be “on all 
fours” with other Canadian corporations. We still 
content that CDC directors, if they are indeed to 
remain independent from government influence, 
should be provided with more specific guidance as to 
objects and investment policy than is included in the 
Sis 


OPERATING CONTROL 


In its Brief, on pages 9 to 11, the Chamber dis- 
cussed this subject as it relates to CDC subsidiary 
holdings, and we submit that our recommendations, 
in this regard, are still appropriate. In its subsequent 
letter to the Chairman of the said Commons Commit- 
tee, copy appended hereto, the Chamber commented 
on the matter of government control of the CDC 
itself. This was debated at some length on pages 24 
to 27 and 35 to 37 of Issue No. 45 of the Minutes of 
Proceedings and Evidence of the said Commons 
Committee for May 27. 


On page 6391 of the June 4 House of Commons 
Hansard, Mr. P. M. Mahoney is reported to have 
said: 

“Some critics of the CDC concept believe that 
any government participation in the corporation 
will be synonymous with interference in its opera- 
tion. The best protection against such interference 
is a strong and independent Board of Directors 
chosen from the private sector. The Bill explicitly 
contemplates their independence. I am confident 
that as soon as the CDC is incorporated a strong 
Board will be readily formed and will assert its 
independence.” 


The Chamber contends that if the CDC is to be on 
“all fours” with corporate practice in the private 
sector, the directors will, nevertheless, be subject to 
government control and policy influence as the Bill 
now stands. In our view, this will be so at the outset, 
as well as in the event that the government’s voting 
interest is some day reduced to only 10 per cent. 


In commenting on the Chamber’s reference in its 
appended letter to Section 4(2)(G) of Schedule I, on 
page 34 of the Bill, Mr. Mahoney pointed out (page 
25 of Issue No. 45, Minutes of Proceedings and Evi- 
dence of said Commons Committee) that the wording 
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of this particular paragraph is identical with the 
wording of a related paragraph in the Schedule to 
the Canada Corporations Act dealing with con- 
strained share companies. This is quite true. In the 
case of constrained share companies the paragraph is 
necessary to prevent groups of associated non-resi- 
dents or non-citizens, but not Canadian residents or 
citizens, from obtaining a voting influence. On the 
other hand, the paragraph in Bill C-219 prevents 
associated groups of any and all shareholders from 
effectively combining to outvote the government’s 
nominee (the Minister of Finance) at meetings. 


In the practical corporate world, a 10 per cent 
holding sometimes is sufficient to ensure control of a 
company. However, a shareholder group may be 
formed to outvote the previously controlling block, 
or a take-over bid may succeed in obtaining effective 
or ful control. With a limit of 3 per cent of outstand- 
ing voting shares permitted to be held by a single 
shareholder and his associates, clearly there can 
never be an effective challenge of the government’s 
ultimate control of the CDC. Undoubtedly this is as 
it should be. 


I would like to interject here, Mr. Chairman, that the 
Chamber is not averse to the 3 per cent limit, which in 
our view should be more to prevent others from gaining 
control than to permit the Government to dictate policy. 


Again, in practice, it is usual and proper for the 
controlling shareholder or group to be very much 
involved in policy making and very much concerned 
in the process of electing directors and electing or 
appointing senior executive officers. We do not 
believe that as the Bill now stands, the CDC can be 
much different as regards these matters than holding 
companies in the private sector. 


It is not the Chamber’s desire to comment further 
on this situation except to say that, unless it is to be 
clearly stated otherwise in the Bill, we must believe 
that it is the government’s real intention to retain a 
firm control over CDC policies and activities. This 
conclusion would help explain the lack of precision 
in the objects section. In this connection we do 
appreciate the likelihood that it will be a good many 
years before the government’s 100 per cent voting 
interest can be reduced through offerings to the 
public. 


At this point, Mr. Chairman, I would like to reiterate 
the recommendations of this section on investment policy, 
which appear at page 9 of our brief. Our recommenda- 
tions are: 


—That a concise and unequivocal statement of 
CDC investment policy and its role in ensuring 
Canadian control of the Canadian economy be 
included in the Bill. 


—That such a statement of policy include provi- 
sions limiting CDC investments to profitable or 
potentially profitable and sound situations. 


—That the CDC’s freedom from government direc- 
tion be clearly stated in the Bill. 


June 23, 1971 


Senator Benidickson: That relates to the paragraphs 
immediately above taken from the Australian Industry 
Development Corporation Act, 1970. I think that should 
be on the record because it more clearly illustrates the 
objects. 


Mr. Peck: Yes sir; we do refer in our commentary in 
the brief to certain provisions in the bill which estab- 
lished the Australian Industry Development Corporation. 


Senator Benidickson: Would you care to read those 
paragraphs? 


- Mr. Peck: I shall read those three clauses from the 
Australian Act: 


The Corporation shall pursue a policy directed to 
securing, to the greatest extent practicable, participa- 
tion by Australian residents in the ownership of the 
capital and in the control of companies to which it 
provides assistance. 

The Corporation shall act in accordance with 
sound business principles and shall not provide 
assistance in relation to a particular company unless 
it is satisfied that the company will operate on a 
profitable basis. 

In the exercise of its powers the Corporation is not 
subject to direction by or on behalf of the 
Commonwealth. 


Senator Croll: Do you think the second clause means a 
great deal? I would love to be in that position. 


The Chairman: It is similar to provisions included in a 
will which we refer to as the pious wishes of the testator. 


Senator Croll: Do you remember we always termed 
those motherhood clauses? 


Mr. Peck: If I may, Mr. Chairman, I will comment on 
that. There has been some debate on this matter of policy 
and perhaps an inconsistency between objectives. It has 
been argued that there is a possibility that the CDC 
might become involved in investments which would be 
profitable only in the very long term or, conceivably, 
might be only in the national interest and not profitable 
at all. I know that the bill does mention the word 
“profitable’’. 


Senator Burchill: Would that not be a matter of judg- 
ment on the part of the directors? 


Mr. Peck: I have to admit that is true. 


Senator Cook: Some of the provincial governments 
have been involved in unprofitable ventures. 


The Chairman: I am a little concerned with respect to 
the statement in the brief. The statute does provide 
guidelines which are, no matter how hard it may be to 
harness them, the national interest and a degree of 
profitability. 


Senator Beaubien: Only a degree. 


The Chairman: Another way of expressing it would be 
that they will act in accordance with sound business 
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practices and will not give assistance in relation to a 
particular company unless it appears that the company 
will operate on a profitable basis. Nothing requires the 
directors of this company to guarantee the profitability, 
but it must appear that there is a reasonable expectation 
in the minds of men skilful and knowledgeable in the 
field that there will be profit. 


Therefore, it appears to me that the bill provides 
exactly what you say. Clause 2 sets forth the purpose of 
the act, as follows: 


The purpose of this Act is to establish a corpora- 
tion that will help develop and maintain strong 
Canadian controlled and managed corporations in the 
private sector of the economy and will give Canadi- 
ans greater opportunities to invest and participate in 
the economic development of Canada. 


The very points we are discussing are inherent in those 
purposes. It is different language, but the same descrip- 
tion of intent. 


Senator Cook: The reference to the private sector 
excludes the post office. 


The Chairman: I am not sure; we may find that it will 
become a private business operation one day. Let us 
hope. 


Senator Benidickson: There is nothing in the bill as 
specific as the third clause the witness read from the 
Australian act, which states: 


In the exercise of its powers the Corporation is not 
subject to direction by or on behalf of the 
Commonwealth. 


That is very clear; we have had statements of ministers, 
but not a statute. 


The Chairman: Clause 6, dealing with the objects of 
the company, provides that they shall be carried out in 
anticipation of profit and in the best interests of the 
shareholders as a whole. 


Senator Benidickson: That was not my point. The Aus- 
tralian clause provides that the Crown shall not interfere 
and the witnesses told us that according to business 
experience it is quite likely that for many years the 
Crown will have 100 per cent of the shareholdings. At 
the minimum it will hold 10 per cent, which will likely 
provide effective influence in the operation and directions 
to the directors. 


The Chairman: Senator Benidickson, there appears to 
be an anomaly there. Shareholders own the company. 
Because for a period of time these shareholders may be 
the Government of Canada, you suggest that they should 
deny themselves their right as shareholders. It is their 
money. 


Senator Benidickson: I am not saying that at all. I am 
saying that if I were a director of a company I would be 
quite respectful to the shareholders. 


The Chairman: Yes, or you would not be there very 
long. ( " it 
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Senator Benidickson: The shareholders in this case are 
likely to be the Government, and that will probably be so 
for some time. It would be very influential as a share- 
holder, even if it is reduced to a 10 per cent holding. 


The Chairman: As shareholders should be. 
Senator Benidickson: That is right. 


Senator Cook: As a matter of law the Government 
could not veto actions by the directors. 


The Chairman: No. 


Mr. H. J. Hemens, Q.C., Counsel, Canadian Chamber of 
Commerce: That may be subject to question. First of all, 
as a matter of law the Government can always amend 
the statute. That is point number one. 


Senator Cook: Parliament can. 
The Chairman: Parliament can, not the Government. 


Mr. Hemens: Thank you very much. The second point 
is that, in respect of any amendment of the charter, the 
Letters Patent, the views of Parliament, the approval of 
Parliament has to be obtained; so if the directors have 
proposed something which requires supplementary letters 
patent, or their equivalent, Parliament clearly can veto 
it. It is not quite as clear, with respect, sir, as it seems. 


Senator Cook: If you put in the act that Parliament 
could not veto, then at the next opportunity Parliament 
would change that act. You cannot stop Parliament. 


Mr. Hemens: That is quite true. We are just pointing 
out some of the confusions there. May I take a moment 
on some of the confusions? Senator Hayden referred to 
clause 2. Reference was made a little earlier by Senator 
Croll to motherhood, and if ever I saw a definition of 
“motherhood” there it is in clause 2. 


With respect to clause 6 we have the confusion, to me 
at least, that clause 6(1)(c) requires the company to invest 
in shares or securities related to the economic interests of 
Canada. This is a function of the directors. 


The Chairman: When you say that it requires, let us 
get our language straight. These are the objects of the 
company. In the operation of the company, the directors 
determine the course of action. 


Mr. Hemens: That is right. 


The Chairman: And the areas in which they venture 
and the areas in which they do not venture. 


Mr. Hemens: That is correct, sir. 


The Chairman: So because clause 6(1)(c) may read with 
any interpretation that you want to give it, it does not 
mean that the directors must carry out the intent of 
paragraph (c). 


Mr. Hemens: No, but it does mean that they cannot do 
anything which is in conflict with that paragraph (c). 


The Chairman: Why should they? 


Banking, Trade and Commerce 


June 23, 1971 


Mr. Hemens: Because they may not know what are the 
economic interests of Canada. 


The Chairman: Then they should not be directors—and 
we have the power to fire them. Is not that right? 


Mr. Hemens: That is very good. The only difficulty is 
that, from time to time and, on occasion, even in parlia- 
ment, there are different views as to what are the eco- 
nomic interests of. Canada in a particular matter. I sug- 
gest to you that this is a problem which may require 
some clarification. If you look at paragraph (d). 


The Chairman: If you think it does, what do you 
suggest? 


Mr. Hemens: That is a very good question. 


The Chairman: It certainly is. It is easy to take away, 
but I want to know what do you suggest would be better 
language? 


Mr. Hemens: I think what we have suggested, senator, 
is more specific references, more specific statements of 
objects, more specific statements of policy, set out in our 
brief. 


Senator Hays: What page do you have those on? 


Mr. Hemens: We have references to this under ‘“Invest- 
ment Policy”, starting on page 6 and running through to 
page 9. As a matter of fact, Mr. Peck read those recom- 
mendations a few moments ago. 


The Chairman: Do you agree, in relation to your refer- 
ence on page 9, that there should be incorporated into 
this bill the third item that you quote from the Australi- 
an Industrial Development Corporation Act, that in the 
exercise of its powers the corporation—that is the CDC 
here—is not subject to direction by or on behalf of the 
Commonwealth. Would you agree to that going into this 
bill? 


Mr. Hemens: Speaking on behalf of the chamber . 


The Chairman: Yes? 


Mr. Hemens: 
views... 


And without reference to personal 


The Chairman: Yes? 

Mr. Hemens: That is what we stated, sir. 

The Chairman: What you are saying in effect is that 
the Commonwealth, it is all right for it to put its money 
in but it cannot go where its money is going. 

Mr. Hemens: It has a right to persuade the directors to 
the extent of its holdings in the corporation, just as in 
any other corporation. 

The Chairman: That means by firing them? 


Mr. Hemens: That means by firing them, yes. 


The Chairman: They have the power to fire them. 
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Senator Benidickson: The directors have power under 
this bill to elect some other directors—which is not usual. 
Usually, the shareholders elect the directors. 


The Chairman: You are mistaken, senator, may I say, 
with all due respect. Under this bill we provide for a 
minimum of 18 directors and a maximum of 21. So long 
as the Government has 50 per cent or more of the voting 
shares, it can nominate I think it is the Deputy Minister 
of Trade and Commerce and the Deputy Minister of 
Finance. 


Senator Benidickson: Ex officio. 


The Chairman: They are ex officio directors in that 
period, but they have no vote and they get no remunera- 
tion. As to the rest of the directors, the shareholder, the 
Government of Canada, is entitled to designate four or, if 
it does not designate them, it just takes its chances at an 
annual meeting, which is not much of a chance, and it 
could elect the whole board. There is power in the bill 
under which a director may be removed at any time. 


Senator Benidickson: By the board of directors. 
The Chairman: Yes. 


Senator Benidickson: Which 


shareholders. 


is normally done by 


The Chairman: Well, this is different, and this is to 
make absolutely sure that the directors adhere to the 
policy and the guidelines laid down in the bill. If they do 
not, out they go. 


Mr. Hemens: May I speak to that, senator? That is a 
very unusual provision. The shareholders elect the direc- 
tors, the shareholders having elected the directors, four- 
fifths of the directors then fire the directors they do not 
like. 


Senator Benidickson: Yes. I have never heard of that 
before. 


Mr. Hemens: I have never heard of anything of this 
nature. 


The Chairman: It may be you will hear more of it in 
the future. 


Mr. Hemens: We say that this is a corporation which 
will be on all fours with other corporations— 


Senator Beaubien: That is the point. 


Mr. Hemens: 
special powers. 


and then we say it is going to have 


The Chairman: Wait a minute now. We do not say that 
this is a corporation which is going to be on all fours 
with others. We provide certain powers for this corpora- 
tion that you may not find elsewhere. We do give them 
special powers. 


Mr. Hemens: Yes, you do. 
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Senator Benidickson: There is a clause with respect to 
C.D.C., that the Canada Corporations Act will not apply. 


The Chairman: No. There is a clause which says that 
there are certain exclusions from Part I of the Canada 
Corporations Act, but all the other provisions in Part I 
apply. 


Senator Benidickson: I was referring to the exclusions. 


The Chairman: They exclude certain features. I can 
tell you one of them. If the ancillary powers in the 
Canada Corporations Act apply, this corporation might 
have a right to join in amalgamations. That is one of the 
sections which is excluded. But you will find that the 
section is repeated almost word for word as an ancillary 
power, except that the words “other than an amalgama- 
tion” are put in to make the change. You will find many 
instances where they have excluded sections of the 
Canada Corporations Act but they have repeated sections 
that, to a very great extent, are the same. 


Senator Benidickson: They put them back in again. 


The Chairman: Except that they put in qualifications 
that were not in. I would say the qualitications are by 
way of restriction. 


Mr. Hemens: May I make a comment, senator? You say 
that, with the exception of the exclusions, the Canada 
Corporations Act provisions apply. That is true, but they 
apply to the company “with such modification as circum- 
stances require”. I have not the foggiest notion what that 
means, and I would challenge anyone to interpret it. 


The Chairman: I think one of the things it means is 
that this is a special act company, and yet you can 
change the character of the company by supplementary 
Letters Patent. That is a modification. 


Mr. Hemens: Which applies to the utilization of the 
provisions of the Canada Corporations Act? 


The Chairman: Yes, so as to make it applicable. It was 
an oddity until the power was created whereby you could 
amend a company incorporated by statute by supplemen- 
tary Letters Patent under the Canada Corporations Act. I 
think this is one of the things they have in mind. We will 
have the departmental officials here and maybe they can 
pick out other instances. 


Mr. Hemens: It is an extremely broad provision 
favouring the directors. It may be useful, I do not know; 
but, on the other hand, it may be difficult. 


The Chairman: Well, let us put it this way, that if we 
are dealing with the giving of legislative powers in stat- 
utes, our inclination is to be very exact. We are governed 
by the purposes of the bill and sometimes we had 
representations made that the purpose of the bill did not 
lend itself to being so exact, and in that event we would 
broaden it out. Maybe this is the type of bill, having 
regard to the purposes, where there should be a broad 
scope. They should not have to get on the telephone to 
the Minister of Finance to find out whether or not they 
should invest certain moneys. I would expect they would 
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consult him from time to time, if they needed some 
money by way of a loan, and there is provision for 
loaning moneys, on terms that he may dictate. But would 
you have to ask, “Do I have a broad power to do certain 
things?” In talking to the Minister of Finance I would not 
say, “Do you want me to do this?”. I think the position 
the minister would take would be, “Yes, you have 
authority.”’ He would ask you what you were going to do 
with the money, and then he could decide whether or not 
he was going to lend it to you. It certainly inhibits the 
exercise of investment policy to have to get on the tele- 
phone all the time to find out, “Can I do this?”. You 
cannot say to the market, “Just hold that position or, if 
you are going to do anything, go down until I dec:de 
whether I should do this or not.’ You have to take 
advantage of situations as they arise and, therefore, you 
need broader powers. I am sorry, I cut in. Go ahead. 


Mr. Hemens: I think I have finished, senator. 


Mr. Peck: Mr. Chairman, I would like to point out 
what we are trying to point up here, and we did discuss 
this in our brief at pages 6 and 7, where we make the 
point that we believe there is a conflict between the 
objectives of national interests and seeking the most 
profitable investments. We simply discussed this point. 
We feel that without more specific direction the directors 
could perhaps have a hard time resolving this conflict in 
some instances. Again we are... 


The Chairman: Well, if you will stop right there, 
please. Supposing it is a resource industry. The develop- 
ment of resource industries, I think you would agree, 
would be in the national interest. 


Mr. Peck: Yes. 


The Chairman: So, then, the next question I address 
myself to... 


Senator Benidickson: Well, it could be a flop, as hap- 
pened in Manitoba. 


The Chairman: Yes, but this bill does not guarantee 
things. They have to make a decision as to whether it is 
profitable or not. 


Senator Benidickson: And the Quebec flops of Crown 
companies that have been developing resources. 


Senator Cook: In sponsoring the bill, Mr. Chairman, 
you made the point quite clear that with good luck and 
good management the company may have some hope of 
SUCCESS. 


The Chairman: Having money alone is not going to 
make this thing operate well. The key to the whole thing 
is the management and its direction. You make the best 
selections you can; you ride herd on them, but no one 
can guarantee. That is why I made the suggestion the 
other day that I thought that in dealing with resource 
industries maybe they should move in at a higher level. 
For instance, when they get to the stage where the 
feasibility studies have been completed, and they know 
that if they get into production it is normal and reasona- 
ble to expect that it will be profitable, and yet, even at 


that stage, there is tremendous difficulty in finding large 
quantities of money. I could cite so many illustrations of 
that that I have been through. The enterprise would 
become profitable more immediately than if you went 
into the forest in the northland and did all the original 
work. It may be in the national interests to do it, and it 
may ultimately be profitable, but the board of directors 
of CDC will have to say: “Are we going to go in so 
early?” 


Senator Cook: And even when the private sector 
reaches that stage there is still lots of money lost, so you 
have to have good luck. 


Mr. Hemens: With respect, senator, I think you have 
pointed up the conflict for the board of directors as 
between the national interests and profitability. It may 
well be in the national interest to do something immedi- 
ately and it may be that that something, in the judgment 
of the directors, would not be profitable. 


The Chairman: Then, they cannot do it. 

Senator Hays: They cannot do it. 

Mr. Hemens: I hope you are right. 

Senator Beaubien: I think they would probably do it. 


Mr. Hemens: Clause 6(1) states: 


...and shall be carried out in anticipation of profit 
and in the best interests of the shareholders as a 
whole. 


Senator Hays: That would be dollars, would it not? 
Mr. Hemens: I would hope it might be, yes. 


The Chairman: The purpose refers you to the national 
interest, and the only word you are using that I did not 
feel I could accept was that there was a conflict between 
national interests and profitability. I do not think there is 
a conflict. I would say that exercising your judgment to 
harness the two of them will require considerable know- 
how and judgment, but I do not think there is a conflict 
where one is repugnant to the other. 


Mr. Hemens: No, but in particular cases you might 
have this conflict. 


The Chairman: Maybe the directors in those particular 
cases would have some judgment in the matter that 
might even coincide with your judgment. 


Mr. Hemens: They might have. 


Senator Hays: They might even ask the Chamber of 
Commerce about it. 


Mr. Peck: Mr. Chairman, I wonder if I might read the 
summary on page 1 of our brief in this matter? 


The Chairman: Yes. 
Mr. Peck: I might just read that because it goes to the 
problem we are discussing. It reads: 


It is contended that the proposed CDC policy to 
promote greater Canadian control of its economy 
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while, at the same time, to maximize economic 
return may lead to confiicts between these objectives. 
Foreign, and particularly U.S., interests are willing 
to pay a premium for shares of Canadian companies 
in the raw materials and technology fields. There- 
fore, in order to avoid paying excessive prices for 
such interests in open bidding, the CDC will have to 
become involved in joint ventures with foreign con- 
cerns. Government policy with respect to foreign 
ownership remains to be enunciated and a great deal 
of public uncertainty exists in this regard. 


The Chairman: If you would stop right there, please: 
The budget that just came down deals with one of these 
quest ons and the ability of U.S. investors to be able to 
pay a premium, because in the United States the great 
complaint—and, Senators Hays, you will remember this 
was discussed before our White Paper committee—was 
that the investor in the United States who borrowed 
money for the purchase of shares could write off the 
interest. The budget now provides for that, so that has 
been equalized. With respect to the other aspects, I do not 
think anyone is saying that there cannot be conflict or 
repugnancy between national interest and profitability, 
but the bill says both must exist in the opinion of the 
board, so I would assume, and I think we have a right to 
assume, that if there is a confiict between the two aspects 
and you cannot fit them together, then, you do not do it. 


Mr. Peck: The other point which bothered us—and 
this is why we quoted Mr. Mahoney on the subject—is 
the fact that he mentioned that the best protection 
against such interference as Government interference 
was a strong and independent board of directors. 


We find this difficult to understand, because we feel 
that, as the bill stands, the Government itself would have 
this controlling function, and the directors, without more 
specific objects spelled out in the bill would have to refer 
back to the Government on what Government policy 
might be or in connection with matters of national inter- 
est. Therefore it would not be an independent board of 
directors. That is a question that we find puzzling. 


The Chairman: Do you think that there are not enough 
public men in Canada who would take on the job of 
directorship in connection with such an important opera- 
tion as this, that they would not be prepared to assert 
independence when they knew that that was a concept of 
their job? 


Senator Benidickson: Several of our financial journals 
have suggested that it would be difficult to get people to 
take on the job. 


The Chairman: But I do not agree with that. 


Mr. Peck: I do not necessarily agree with that, either. 
Undoubtedly it would be possible to set up a board of 
directors. However, it would be very much easier for a 
board of directors to function effectively if their terms of 
reference were spelled out more clearly. 


Senator Burchill: It will be a difficult job for a director 
of this corporation to steer a course between the national 


interest and profitability. I am thinking of the big enter- 
prise on Cape Breton, Nova Scotia. Money has been put 
into it by the provincial government, and it is a profit- 
able enterprise. However, would the directors have been 
justified in buying stock in that concern before? 


The Chairman: Perhaps not. That was a delayed reac- 
tion. However, that does not condemn or support the bill. 


Senator Burchill: No, but it shows the difficulty that 
exists in following a course between profitability and the 
national interest. 


The Chairman: When the Government of Nova Scotia 
put money into it, they had a purpose for doing so. They 
hoped that it would be profitable and that it would 
provide development for the area. 


Senator Hays: The terms of reference were a little 
different than those that are here. 


Mr. Peck: Continuing with my letter, we Say: 


LEGISLATIVE CONSISTENCY 


We maintain that the comments and recommenda- 
tions under this heading, on pages 11 to 14 and page 
20 of the appended Brief, are still valid. In particu- 
lar, we would like to draw attention to the second 
point made in the Chamber’s appended letter to the 
said Commons Committee. This refers to Section 
20(3) of the Bill and the confusing element which in 
our view would be introduced into the existing body 
of law on the subject of when a person is “ordinarily 
resident in Canada”. As mentioned in that letter, this 
matter was discussed by your Committee on January 
27, 1971, with reference to the Investment Companies 
Act. 


MARKETABILITY OF SHARES 


In the Chamber’s view, the amendments to the origi- 
nal Section 16 of the Bill will do little to improve 
marketability of CDC shares, when and if they are 
issued to the public, as claimed by Mr. Mahoney 
(page 6391 of the House of Commons Hansard for 
June 4). We submit that the complications and 
uncertainties of the Bill’s provisions as discussed on 
pages 14 to 16 of the attached Brief will constitute 
serious inhibitions to satisfactory marketability. It is 
our contention that adoption of the recommendations 
on page 16 of the attached Brief would alleviate the 
problems outlined. However, we admit that these 
will not have to be faced until a public offering of 
CDC shares is actually contemplated. When and if 
this happens, it will always be possible to amend the 
Act should the problems referred to prove 
insurmountable. 


GOVERNMENT PARTICIPATION 


No significant amendments have been made to this 
part of the Bill. We contend that the procedure of 
CDC redemption of government-owned common 
shares at net asset value, and their re-issue to the 
public at a marketable price, may not be possible to 
put into effect. In our view this can be done only 
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when and if a market can be made at a price equal 
to or greater than net asset value. Yet, the market 
prices of closed-end investment and holding company 
shares in Canada, over the years, have been consis- 
tently at substantial discount from net asset values. 
Perhaps the CDC will be so successful in establishing 
an earnings and growth record that such a discount 
in the case of its common share prices will be elimi- 
nated. If it is not, then it would be likely that shares 
should never be issued to the public. The Chamber’s 
discussions and recommendations on pages 17 to 19 
of the appended Brief were made in an effort to 
point out this problem and assist in its solution. 


I do not think that I need touch on the heading ‘“‘Cer- 
tain Technical Aspects”. They were covered in the 
appendix to our brief. We mention in that paragraph that 
a number of amendments were made which we had 
actually recommended. That completes what we have 
submitted to you, sir. 


The Chairman: To summarize the points that you are 
raising, they go to the more general scope in language of 
the objects and purposes of the bill. You think that it 
should be more specific. You feel also that the directors 
should be independent of the influence of the Govern- 
ment of Canada, and you realize that ito do that we would 
have to redefine what are the rights of shareholders. 


It is conceivable that at some stage we might get a bill 
in form and with limitations that even the Government 
would not put money into it. The Government could 
always revert to the present system, like the Cape Breton 
Development Corporation in the Maritimes. The Minister 
of Finance is the responsible minister. They can provide 
capital funds at the direction of the board of directors, 
but that has to meet certain tests and requirements as 
being a proper thing for regional development. Alterna- 
tively, the Government could guarantee. 


That course is always open to the Government. The 
CDC introduced the extra feature to try to create a 
vehicle which at some stage might be attractive for 
public investment; to create it in such a way that nobody 
could get control, and there could be no grouping for 
purposes of getting control; in other words, to try to keep 
it in the public domain. 


True, that cannot happen as long as the Government is 
a substantial shareholder. But conceivably, if this vehicle 
works the way they want it to, they may be able to 
withdraw a substantial part of their money some day— 
although for a long period of time I made my own 
assessment of what I thought about this as a public 
investment. However, Rome was not built in a day. Have 
you anything else to add? 


Mr. Hemens: The Minister of Finance, when speaking 
to the House of Commons committee, referred to the: 
fairly tenuous position controlling a corporation of 10 


per cent, if there really is dissatisfaction at the way 
the corporation is running. 


He then went on to say that if the directors were messing 
things up, and were being supported by the Government 
10 per cent, it would become very difficult because the 


other shareholders will mobilize or somebody will mobil- 
ize them. 


This is not feasible under the act, because of the 
definition of “associates”’. 


The Chairman: The only way that could be done effec- 
tively would be at an annual meeting. 


Mr. Hemens: So long as there is in the judgment of the 
directors an arrangement between two shareholders there 
is an association and therefore a forced sale. 


The Chairman: But if the shareholders feel the direc- 
tors are not taking a proper stand they do not have to go 
further, they can nominate. 


Mr. Hemens: The definition of “associates” raises a 
problem. 


The Chairman: I know it is not easy; that only means 
an associate in the event of pooling of shares to be more 
effective. 


Mr. Hemens: No, sir, it does not. That is what bothers 
me. Section 4(2)(i) of Schedule I of Bill C-219 reads as 
follows: 

(i) both shareholders are parties to an agreement or 
arrangement, a purpose of which, in the op-.nion of 
the Board of Directors, is to require the shareholders 
to act in concert with respect to their interest in the 
company; 


That effectively overcomes any possibility of mobilization 
of shareholders in respect of directors. I suggest that 
should be considered. 


The Chairman: Are you suggesting that if I decided to 
put on a proxy fight I could not go out and solicit proxies 
from all the shareholders? 


Mr. Hemens: I do not think you could. 


The Chairman: I can go and ask them to give me their 
proxies. 


Mr. Hemens: I do not think you could; that would be 
an arrangement with another shareholder. 


The Chairman: Is it? It depends on what I say. 
Mr. Hemens: It is in the opinion of the directors. 
The Chairman: Oh, yes; then there would be a lawsuit. 
Mr. Hemens: That is correct. 


Senator Benidickson: At page 5 of the brief the follow- 
ing appears: 


It is generally known that the Chamber has not 
favoured the formation of the Canada Development 
Corporation. In fact, its Policy Statement on this 
subject in September, 1970.. 


Which is not long ago. It continues: 


was as follows: 


It has not been demonstrated that the Canada 
Development Corporation fulfills an economic need 
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in Canada at the present time or that its proposed 
methods of financing or operating are practicable. (It 
can be questioned that there is an entrepreneurial 
gap or a gap in our capital market and, if there are 
such gaps, that the Canada Development Corporation 
is the best way of closing the gaps.) It is submitted 
that a full exploration should be conducted into the 
use of fiscal policy to encourage savings and their 
investment by Canadians in Canadian equity securi- 
ties. The Chamber, therefore, is of the view that the 
Canada Development Corporation should not be pro- 
ceeded with. 


My observation is that you now take the stand that the 
Government is determined to have this bill passed and 
you question the usefulness of repeating your strong 
statement of last fall. You went further and were helpful 
in suggestions as to simply patching up the bill, but you 
kind of went chicken on your basic objection, in my 
opinion. 
I wonder why that developed? 


Senator Hays: It is similar to the capital gains tax. 


Mr. Peck: We attempted to point out in the brief that 
the Chamber of Commerce has a procedure for develop- 
ing policy, which flows through democratic processes 
from chambers throughout the country. The executive 
council could not make another statement on policy at 
this stage without conflicting with the uSual procedures, 


Senator Benidickson: Yes, but as the chairman has 
pointed out, this reference to the use of the fiscal weap- 
ons was utilized quite effectively on Friday night with 
respect to foreign investment in allowing interest to be 


charged as expense. 


The Chairman: I would think that is the case in other 
parts of the budget. I have not made a particular analysis 
of it as yet. 


Senator Benidickson: At the same time I rather agree 
with the fall statement that some of the faults could be 
remedied better by fiscal methods than by handing over 
a quarter of a billion dollars in the first instance. It will 
certainly be a group very largely influenced by the man- 
darins around Parliament Hill. I think the private sector 
could have done these things. If they had not done them 
properly the Government, by changing ts fiscal and com- 
pany laws, could have solved some of the problems. 


Mr. Hemens: It has taken us approximately 20 years to 
convince the Minister of Finance of the necessity for the 
interest provision in the budget. 


The Chairman: That is right; the fiscal policy some- 
times is a slow, tedious and persistent effort that culmi- 
nates years later. I know for instance in 1948-1949, the 
spearhead being Senator Euler and his chief lieutenant 
the chairman of this committee, that we were fighting for 
two measures and were voted down in the Senate every 
time. We thought that the prohibition against the manu- 
facture and sale of oleomargarine in Canada was wrong 
and invalid. We finally put an innocent motion on the 
Order Paper asking that the constitutionality of that 
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statute be referred to the Supreme Court of Canada. It 
was referred and declared invalid, the decision being 
upheld by the Privy Council. 

The second effort that Senator Euler put forward was 
against a sales tax on margarine. He argued that there 
was no sales tax on butter and that therefore there 
should not be one on margarine. It is a nutritious item of 
food and serves a useful purpose. Now it comes in the 
budget this time, 20 years later. That fits right into the 
pattern. 

Maybe that is one of the answers. If you want some 
immediate economic growth you just cannot afford to 
wait that long. You must try something in the meantime. 


Mr. Hemens: That would be dangerous. 


The Chairman: We will adjourn until 2.15 p.m. 
The committee adjourned. 


—The committee resumed at 2.15 p.m. 


The Chairman: Honourable senators, this afternoon we 
have before us representatives from the Department of 
Finance: Mr. W. A. Kennett, Director, Capital Markets 
Division; Mr. R. B. Love, Legal Advisor; and Mr. W. D. 
Lennox, Accounting Consultant. How many of them we 
will need to call on, in addition to Mr. Kennett, will 
depend on the nature of the questions. There has been a 
rather lengthy airing of the provisions of the bill. With 
that in mind, and without restricting your eloquence, Mr. 
Kennett, you can make an opening statement on this bill. 


Mr. W. A. Kennett, Director, Capital Markets Division, 
Depariment of Finance: Mr. Chairman, thank you very 
much. Honourable senators, this bill was first introduced 
into the house last January. It has been much discussed. 
It has been in the public limelight off and on for some- 
thing like eight years. You had an excellent presentation 
of the technical aspects of this bill in your chairman’s 
aspects of this bill in your chairman’s introduction of the 
bill in the Senate. There is very little, if anything, I can 
add to that technical presentation. It was very complete 
and it represented quite a remarkable grasp of this 
rather complicated legislation. At least, it is complicated 
from my point of view, not being a corporation lawyer. 

A number of amendments were made in the House of 
Commons when the bill was before committee. Many of 
them were rather small, tidying up amendments. 


Senator Benidickson: How are those amendments 
shown? I was saying this morning that usually there is 
an underlining in the final bill that is sent to the Senate, 
and we compare that with the bill as introduced for first 
reading. Then we have an idea as to what the amend- 
ments are. I checked this morning and I could not see 
any underlining or any explanatory notes to indicate 
what changes were made as a result of the discussion in 
the House of Commons Finance Committee. 


The Chairman: I understand that the underlining is 
done where the amendments are amendments in relation 
to a basic act. This is the same bill and it underwent 
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some treatment in committee, but when it comes out of 
committee it comes out in the form in which it leaves the 
committee and there is no underlining in those circum- 
stances. I checked with our Law Clerk and he tells me 
that is right. That is why there is no underlining here. 


Senator Benidickson: Could we hear what amendments 
were made to the original bill as presented on first 
reading? 


Mr. Kennett: Mr. Chairman, we do have a copy of the 
bill where the amendments are underlined. 


Senator Benidickson: I went to Distribution and the 
copy of the bill they gave me is perfectly plain. There is 
nothing to indicate what changes were made between the 
first presentation of the bill, and the final passing at third 
reading stage. 


The Chairman: For your comfort and information, 
Senator Benidickson, here is a special copy of the bill 
with such underlining shown. 


Senator Benidickson: Thank you, Mr. Chairman. That 
is satisfactory. I see the underlining. 


Mr. Kennett: You can flip through the pages, senator, 
and see what in fact was done. This will be better than 
going through these amendments, as many of them are 
highly technical. 


The Chairman: Mr. Kennett, there are but one or two 
things I see that might require some explanation. I am 
thinking of the submission made by the Canadian Cham- 
ber of Commerce. They thought the duties and respon- 
sibilities of the directors were not specific enough. They 
thought the powers were too broadly stated. Those were 
two of the main points they made. The third one was the 
position of the Government as the major shareholder, 
influencing the decisions of the board. Have you any 
comment on those three points? 


Mr. Kennett: My understanding is—and I am speaking 
as an official, I want that to be quite clear. 


The Chairman: That is right. In the case of any ques- 
tion that smacks of policy, do not answer it. 


Mr. Kennett: Thank you. My understanding is that the 
objects of the bill are intentionally broad. They are broad 
because this is a statutory corporation. They are broad 
because it is intended that this corporation will have a 
long life and will want to be able to act in changing 
circumstances. They are broad to give the board of direc- 
tors the power it will need, through time, to act in 
response to particular situations. On the other hand, 
efforts have been made to make the objects sufficiently 
specific, in their philosophy, in the direction in which 
they go, to give some guidance to the board of directors. 


It would be difficult to recruit the kind of directors that 
would be required to make this corporation a successful 
corporation, if they were confined and restrained unduly. 
To get the right kind of people, who will take the dif- 
ficult kinds of decisions which were discussed in this 
committee this morning, it is necessary to give them 


some flexibility in their operations. The general drift of 
this corporation is quite clear in the objects and powers 
of the corporation. 


Senator Cook: The best thing for the Government 
would be to appoint the members of the Senate Commit- 
tee on Banking, Trade and Commerce as the first direc- 
tors, and then it would be sure to be successful! 


Senator Beaubien: It cannot help but succeed then. 


The Chairman: They have some experience in the 
responsibilities and also in the criticism. 


Senator Cook: I do not think this is going to give the 
directors wisdom if they have not got it when they are 
appointed. 


The Chairman: This is something we do not control. 


Senator Cook: I hope I am not being too premature. I 
move that we report the bill without amendment. 


Senator Benidickson: I want to indicate that I have 
lived with this bill for quite a little while. I was a 
member of the cabinet when the concept was first devel- 
oped. At that time I think the emphasis was on buying 
back Canada, and it seemed to be a pretty substantial 
undertaking. This bill in little ways resembles that origi- 
nal concept. I still think it is riddled with ambiguities. I 
do not propose to ask these witnesses in detail about 
some of these points. 


I think the timing is bad, because from the beginning, 
eight years ago, when I was associated with the concept, 
it had a very definite relationship with policy in respect 
to foreign ownership in Canada. 


Before we dealt with this bill—which the Government 
did not consider too urgent for eight years—we should 
have had the Honourable Mr. Gray’s report—he has been 
working on it for some time—as to Government policy on 
this matter of foreign investment and what to do about 
ite 

Mr. Chairman, rather than go into detail on the clauses 
of the bill, I may have a few words to say on third 
reading in the chamber. 


The Chairman: This bill has had ample study in the 
Senate, even before it came to this Committee. I am not 
saying that because I dealt with it as sponsor. We did 
elaborate and develop all the aspects of the bill, so I 
would say there is no feature that is not known. 


Senator Beaubien: There is not much to add. 


The Chairman: On the question of repatriation that 
you are speaking about. 


Senator Benidickson: There is nothing on that here. 


The Chairman: There is nothing in this bill which 
makes any declaration of policy with respect to 
repatriation. 


Senator Benidickson: That is right. 


The Chairman: I would say that the powers of invest- 
ment are such that they could invest in shares of a 
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company which is non-resident owned. It is difficult to 
restrict investment policy. If the terms are national inter- 
est and profitability, there may be non-resident owner- 
ship of a Canadian enterprise that would be a very 
valuable thing to acquire. 


Senator Benidickson: That is not presented by the bill. 
The Chairman: No, it is not presented. 


Senator Benidickson: I am saying that over the years it 
is no longer the main point of emphasis in the concept of 
the Canada Development Corporation. 


The Chairman: That is right. 


Senator Croll: I support this bill, but one thing did 
arise. There is a provision for directors to appoint 
directors. 


The Chairman: It is the usual provision where, if there 
is a vacancy and as long as there is a quorum, the 
remaining directors may appoint directors. 


Senator Benidickson: I was not sure in reading that 
section. That is page 8. 


Senator Croll: That is not the normal corporate 


practice. 
The Chairman: It is. 


Senator Beaubien: During the year, yes. At the end of 
the year the shareholders elect a board of directors. 


Senator Croll: I know. 


The Chairman: Senator, the Canada Corporations Act 
uses the word “elect”? where we heretofore used to talk 
about appointing for the balance of the term. 


Senator Croll: That is right. 


The Chairman: They use the word “elect”, so you use 
the language of the statute. 


Senator Benidickson: But there is no reference to “bal- 
ance of term’. It does sometimes happen that a director 
is appointed for the remaining portion of another direc- 
tor’s term, and then the shareholders are the ones who 
elect the directors for the next term. 


The Chairman: All it says, senator, on page 8, section 
12(4) is: 

The directors may from time to time appoint any 
other person as a director, either to fill a casual 
vacancy or as an addition to the Board, but the total 
number of directors, subject to section 41, shall not 
at any time exceed the maximum number fixed 
under section 11. 


That is a minimum of 18 or a maximum of 21. 


Senator Beaubien: They could only act, then if there 
was a vacancy either in the total number or if someone 
fell out who had already been appointed. 


The Chairman: That is right. 
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Senator Beaubien: That is the normal practice in busi- 
ness. At the end of the year all the people who are 
directors would have to be re-elected or reappointed. 


The Chairman: That is right. When you are elected a 
director you are only a director until your successor is 
appointed. 


Senator Croll: All right. 


The Chairman: Senator Cook, do you have any other 
questions? 


Senator Cook: No. 


The Chairman: 
Senator Gélinas? 


I have noted what your motion is. 


Senator Gélinas: I support the bill. 
The Chairman: Senator Carter? 


Senator Carter: No. 


The Chairman: Senator Sullivan? 

Senator Sullivan: No questions. 

Senator Benidickson: Mr. Chairman... 
The Chairman: We have heard from you. 
Senator Benidickson: May I speak again? 


The Chairman: Yes. 


Senator Benidickson: What is the situation with 
respect to voting for preferred stock? It is optional, is it 
not, that the board can decide whether to allow voting 
privileges on the preferred stock or not allow voting 
privileges on the preferred stock? 


The Chairman: That is put a little differently, senator. 
I think the provisions in the bill are that preferred shares 
may be issued in series. One series, if the directors so 
determine, may carry voting privileges in certain events, 
that is, if there is default in payment of dividends, et 
cetera; but they may also be issued without any voting 
rights. This depends on whatever the conditions are that 

are attached to them. Section 18(2) states: 
In the absence of other provisions on that behalf in 
the by-laws, the preferred shares of the company do 

not carry voting rights. 


But remember that a preferred share that carries a 
voting right in any circumstances is, for the purposes of 
this bill, a voting share. Regardless of whatever restric- 
tion and everything else in the bill, it is in the category 
of a voting share. 


Senator Croll: Will you stop talking this bill out? 


The Chairman: I am so anxious that each senator 
should fully understand that, when he asks a question, 
that I do not want him to feel that the chairman has 
been.. 


Senator Benidickson: We are very careful, Mr. Chair- 
man. We do not often have the free benefit of your 
counsel. 
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Senator Croll: The emphasis was on the ‘“free’’. Mr. Love: No, sir. 


The Chairman: It is free in the sense that I do not get The Chairman: Mr. Lennox? 
any more than the rest of you. Before I put this motion, 
Mr. Kennett, is there anything more that you wish to 
say? The Chairman: We have a motion to report this bill 
without amendment. Those in favour? Contrary? 

Motion carried. 

The Chairman: Mr. Love? The committee adjourned. 


Mr. Lennox: No. 


Mr. Kennett: No, sir. 
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Connolly (Ottawa West) 
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Order of Reference 


Extract from the Minutes of the Proceedings of the 
Senate, June 23, 1971: 

“Pursuant to the Order of the Day, the Senate 
resumed the debate on the motion of the Honourable 
Senator Argue, seconded by the Honourable Senator 
Lafond, for the second reading of the Bill C-239, 
intituled: “An Act to amend the Prairie Grain 
Advance Payments Act’. 


After debate, and— 
The question being put on the motion, it was— 
Resolved in the affirmative. 


The Bill was then read the second time. 


The Honourable Senator Argue moved, seconded 
by the Honourable Senator McNamara, that the Bill 
be referred to the Standing Senate Committee on 
Banking, Trade and Commerce. 


The question being put on the motion, it was— 
Resolved in the affirmative.” 


Robert Fortier, 
Clerk of the Senate. 
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Minutes of Proceedings 


Tuesday, June 29, 1971. 


Pursuant to adjournment and notice the Standing 
Senate Committee on Banking, Trade and Commerce met 
this day at 9:30 am. to consider the following Bill: 


Bill C-239 “An Act to amend the Prairie Grain 
Advance Payments Act”. 


Present: The Honourable Senators Hayden (Chairman), 
Aird, Beaubien, Burchill, Giguére, Haig, Macnaughton 
and Molson—(8). 


Present, but not of the Committee: The Honourable 
Senator Lafond—(1). 


In attendance: E. Russell Hopkins, Law Clerk and Par- 
liamentary Counsel. 


WITNESSES: 
Department of Industry, Trade and Commerce: 


Mr. W. E. Jarvis, Co-ordinator, 
Grains Group; 


Mr. N. A. O’Connell, Executive Secretary, 
Grains Group. 


Upon motion it was Resolved to report the said Bill 
without amendment. 


At 10:10 a.m. the Committee adjourned to the call of 
the Chairman. 


ATTEST: 


Frank A. Jackson, 
Clerk of the Committee. 
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Report of the Committee 


Tuesday, June 29, 1971. 


The Standing Senate Committee on Banking, Trade 
and Commerce to which was referred Bill C-239, 
intituled: “An Act to amend the Prairie Grain Advance 
Payments Act’, has in obedience to the order of refer- 
ence of June 23, 1971, examined the said Bill and now 
reports the same without amendment. 


Respectfully submitted. 


Salter A. Hayden, 
Chairman. 
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The Standing Senate Committee on Banking, 


Trade and Commerce 


Evidence 


Ottawa, Tuesday, June 29, 1971 
[Text] 


The Standing Senate Committee on Banking, Trade 
and Commerce, to which was referred Bill C-239, to 
amend the Prairie Grain Advance Payments Act, met 
this day at 9.30 a.m. to give consideration to the bill. 


Hon. Salter A. Hayden (Chairman) in the Chair. 


The Chairman: Honourable senators, this morning we 
are dealing with Bill C-239, and we have here to explain 
it Mr. W. E. Jarvis, Co-ordinator, and Mr. N. A. O’Con- 
nell, Executive Secretary, the Grains Group, Department 
of Industry, Trade and Commerce. Mr. Jarvis will make 
the opening statement. 


Mr. W. E. Jarvis, Co-ordinator, Grains Group, Depart- 
ment of Industry, Trade and Commerce: Mr. Chairman 
and honourable senators, this bill contains relatively 
minor amendments to the Prairie Grain Advance Pay- 
ments Act. The primary purpose of the act is to give 
producers the opportunity to receive advance payments 
at the beginning of the crop year, on grains which they 
will deliver to the Canadian Wheat Board. The amend- 
ments continue the pursuit of that objective, but some 
changes are involved. 


The most important change is that wheat, oats and 
barley will be given more equal treatment. In the past 
ithe maximum loan was $6,000—as it continues to 
be—but that maximum could only be had by taking an 
advance on wheat. With these amendments, if a producer 
has enough oats or barley and has sufficient quota and 
marketing opportunities available to him, he will be able 
to get a maximum on either oats or barley as well. The 
rate of advance per bushel is set in the statute now at $1 
for wheat, 70 cents for barley and 40 cents for oats. This 
bill provides for a rate to be established at the beginning 
of each crop year, but specifies that it must be in an 
amount approximately two-thirds of the initial price for 
the grade of grain which will be in the largest volume in 
the forthcoming year. So it is geared to adapt itself from 
year to year to the actual quality situation of the crop. 


The Chairman: I notice that the bill is to come into 
force on August 1. That is a significant date, is it not? 


Mr. Jarvis: Yes, that is the beginning of the crop year, 
and we are most anxious to have the bill in effect at that 
time, if possible. 


The Chairman: Is the initial price you talked about the 
basis for determining the advance? 


Mr. Jarvis: That is correct. 
The Chairman: It is determined on that basis. 


Mr. Jarvis: That is right. All the machinery for the 
new year comes into effect on that date. 


With respect to repayment, rather than paying back an 
amount which is different from the rate of advance per 
bushel as it now is in the act, the new provisions will 
make the rate of repayment exactly the same as the rate 
of advance. Moreover, the amount of advance will be 
geared to an individual’s marketing opportunity. He must 
have the quota opportunity available to him to get the 
advance. These two things combine to give much greater 
certainty that the advance which is given at the begin- 
ning of the crop year, shortly after August 1 in most 
cases, will be repaid completely during the year. 


The Chairman: What 
instance, for barley? 


is the rate of advance, for 


Mr. Jarvis: That will be set later, but it looks as 
though it will be in the area of 60 to 65 cents a bushel, as 
of August 1 this year; and then they can repay it at the 
same rate. 


The Chairman: But you mentioned the figure of 70 
cents for barley. What was that figure? 


Mr. Jarvis: That is what is in the act now. This bill 
would have the effect of replacing it with an amount to 
be set each year. 


The Chairman: The amount you mentioned, 60 to 65 
cents, would be the total amount of advance in respect of 
barley, then. 


Mr. Jarvis: Yes, it will be an amount per bushel deter- 
mined at the beginning of the year, and it will also be 
determined by acre. If the quota opportunity for barley 
looks like 12 bushels and the man has been assigned 50 
acres for the delivery of barley, then it is an arithmetical 
calculation of 50 acres, 12 bushels and 60 cents, if that is 
the figure, so long as he has the grain on hand. 


The Chairman: Is this advance paid by instalments? 
That is what I had in mind when I asked the question 
about rates. 


Mr. Jarvis: Normally, producers come in at the begin- 
ning of the year to take out advances. Although an 
increasing proportion of the producers come in, only a 
certain proportion take out advances. Those who do nor- 
mally take the advance in one action. There is nothing to 
prevent their coming back, and some do take advances 
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early in the year and then come back for more a little 
later. 

I should like to comment briefly on two other points. 
Two situations are dealt with in this bill which previous- 
ly had been left to separate legislation. The first is in 
respect of advances for the drying of grain in years of 
very difficult harvesting conditions, when there is a lot of 
grain to dry. There has been legislation from time to 
time to provide advances against the cost of drying. 
These are included in the bill on the basis of a provision 
for Governor-in-Council action. The second is that there 
is a similar provision for advances in an unharvested 
year. Both these depend on the Governor in Council 
taking action in a year in which these kinds of measures 
are required. 


Mr. Chairman, in summary those are the main provi- 
sions of Bill C-239. 


Senator Macnaughion: Mr. Jarvis, who has the right to 
fix the rate? 


Mr. Jarvis: The Governor in Council finally sets it each 
year, prior to August 1. 


Senator Macnaughton: Which means, in effect, the 
Wheat Board. 


Mr. Jarvis: Well, the Wheat Board administers it so 
they will certainly be involved in recommendations and 
will certainly give their advice as to what is going to be 
the largest volume grade associated with it, but then the 
cabinet would decide on the actual rate. 


The Chairman: 
recommendation? 


Which minister who made the 


Mr. Jarvis: I am not sure, just at the moment. 


Senator Haig: It would be the minister who answers 
for the Canadian Wheat Board, surely. 


Mr. Jarvis: That is the practice, yes. 


Senator Haig: The Wheat Board will have to give you 
the mechanics of this whole thing, the quota system and 
what the producers intend to produce. They will set what 
they think will be the ceiling price of that grain. 


Mr. Jarvis: That is right. Indeed, they administer it. 


Senator Smith: This bill does not spell that out, 
though. It is in the act which this bill amends. 


Mr. Jarvis: That is right, except that the act does not 
say that the Canadian Wheat Board shall administer it. 
That is by arrangement. That is the machinery we use. 


Senator Burchill: What is the basis of the price on 
which the advance is made? 


Mr. Jarvis: The price is the initial price which is set 
for the total of the crop year on the basis of the Lake- 
head price or the price at Vancouver. For example, in the 
forthcoming year it has been indicated that the initial 
price on No. 1 C.W. wheat at the Lakehead will be $1.46. 
This bill provides that the cash advance shall be in an 


amount approximating two-thirds of the initial price and 
relating to the largest volume grade. We anticipate that 
No. 1 C.W. will be the largest. Therefore, approximately 
two-thirds of $1.46 will be the rate for wheat. 


Senator Burchill: But this advance is available before 
seeding. 


Mr. Jarvis: No. It is renewed as of August 1. So far as 
this bill and the Canadian Wheat Board are concerned, 
the new year starts on August 1. 


Senator Burchill: Then the initial price is fixed before 
that. 


Mr. Jarvis: Yes. The initial price is set before August 1 
for that crop year. 


Senator Smith: It is a forecast arrangement made to 
the best of the knowledge of the Wheat Board and other 
advisers. It is a kind of determination of what they think 
the price is going to be. They make that and call it the 
initial price. Then, as the crop year progresses, they 
make a final settlement. I know that in many years when 
there has been more they have paid that extra final 
price, but has there ever been a crop year in which the 
initial price was more than the final settlement? 


Mr. Jarvis: That has happened on two or three occa- 
sions, but it has been a rare occurrence. There was a 
pool on oats early in the 1960s when that happened. 
There was a pool on wheat in 1968-69, when there was a 
loss, and I believe in that same year there was a loss in 
barley. ; 


Senator Smith: What happens to the particular farmer, 
if there is a loss, in relationship to the Wheat Board? 


Mr. Jarvis: Well, he has received his initial payment 
and the Canadian Wheat Board has provided over the 
years that the Government picks up any losses on pools. 


Senator Smith: This does not happen very often? 
Mr. Jarvis: It has not happened very often. 


Senator Smith: Just once in a while. In parts of the 
country where they are not familiar with or very well 
informed about western agriculture, the general feeling is 
that the farmers have been heavily subsidized over the 
years. 


The Chairman: I notice that when the question arose as 
to who the minister was, you referred us to the original 
act. In that act, section 15 reads as follows: 


15. As soon as practicable after receiving requests 
therefor from the Board, the Minister of Finance 
shall out of the Consolidated Revenue Fund pay to 
the Board 

(a) interest charges paid or payable by the Board 
with respect to money borrowed by it or advanced 
on its behalf for the purposes of this Act, and 
(b) amounts of advance payments outstanding at the 
time of default, to the extent that the Board has not 
been reimbursed therefor after default. 
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“The Board” there is the Wheat Board, so, in connec- 
tion with the financing arrangements, first of all you 
have to go to the Minister of Finance and then he has to 
go to the Consolidated Revenue Fund. 


Mr. Jarvis: This is an important provision in this bill 
because these are interest-free cash advances, and unless 
a loan goes into default, as the bill provides, there is no 
interest charge. Also if he pays in cash rather than in 
grain, the bill provides that he shall pay interest. 


The Chairman: The Wheat Board handles the wheat, 
barley and oats? 


Mr. Jarvis: That is right. 


The Chairman: And it is the vehicle through which the 
sales are made? 


Mr. Jarvis: That is right. 


The Chairman: Therefore, the Wheat Board can 
receive the proceeds of the sale, and all it has to do is 
look at the ledger and see if “John Jones”, for whom 
they have sold and whom they have credited with a 
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certain quantity of wheat, oats or barley, owes so much 
in respect of advances. So they can do all the arithmetic 
themselves, can they not? 


Mr. Jarvis: Yes, Mr. Chairman, it is a very straightfor- 
ward mechanism in the sense that every producer has a 
permit book and, if he gets an advance, it is recorded in 
this book, and with every delivery there is an offset 
against that. It is a very straightforward method. 


The Chairman: He would never get more than a net 
amount of money. It would always be less what he owes? 


Mr. Jarvis: That is correct. 
The Chairman: Are there any other questions? 


Senator Beaubien: Mr. Chairman, 
report the bill without amendment. 


I move that we 


The Chairman: Is the committee satisfied with the 
explanations we have had? 


Shall I report the bill without amendment? 


Hon. Senators: Agreed. 
The committee adjourned. 
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The Honourable Salter A. Hayden, Chairman 


The Honourable Senators, 
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Order of Reference 


Extract from the Minutes of the Proceedings of the Senate, June 
15, 1971: 
“Pursuant to the Order of the Day, the Honourable 
Senator Robichaud, P.C., moved, seconded by the Honour- 
able Senator Macnaughton, P.C., that the Bill S-22, intituled: 
“An Act to incorporate United Bank of Canada’, be read 
the second time. 


After debate, and— 
The question being put on the motion, it was— 
Resolved in the affirmative. 


The Bill was then read the second time. 


The Honourable Senator Robichaud, P.C., moved, sec- 
onded by the Honourable Senator Macnaughton, P.C., that 
the Bill be referred to the Standing Senate Committee on 
Banking, Trade and Commerce. 

The question being put on the motion, it was— 

Resolved in the affirmative.” 


Robert Fortier, 
Clerk of the Senate. 
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Minutes of Proceedings 


Wednesday, September 15, 1971. 
(38) 
Pursuant to adjournment and notice the Standing Senate 


Committee on Banking, Trade and Commerce met this day at 9:30 
a.m. to consider the following Bill: 


Bill S-22, “An Act to incorporate United Bank of Canada’’. 


Present: The Honourable Senators Hayden (Chairman), 
Beaubien, Blois, Burchill, Carter, Connolly (Ottawa West), Cook, 
Desruisseaux, Everett, Haig Lang, Molson, Smith, Sullivan, Walker 
and Welch—(16). 


Present, but not of the Committee: The Honourable Senators 
Laird and Robichauc—(2). 


In attendance: E. Russell Hopkins, Law Clerk and Parliamentary 
Counsel and Pierre Godbout, Director of Committees, Assistant Law 
Clerk and Parliamentary Counsel. 


Upon motion of the Honourable Senator Molson it was Resolved 
that, unless and until otherwise ordered by the Committee, 800 
copies in English and 300 copies in French of all proceedings of this 
Committee be printed. 


WITNESSES: 


Mr. B. V. Levinter, Q.C., Counsel, 
United Bank of Canada; 

Mr. W. E. Scott, 

Inspector General of Banks; 


Mr. A. S. Goldberg, Counsel, 
United Trust Company. 


At 11:10 a.m. the Committee deferred consideration of Bill S-22 
to a later date and then proceeded in camera. 


At 11:50 am. the Committee adjourned to the call of the 
Chairman. 


ATTEST: 


Frank A. Jackson, 
Clerk of the Committee. 
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Ottawa, Wednesday, September 15, 1971. 


The Standing Senate Committee on Banking. Trade and Com 
merce, to which was referred Bill S-22, to incorporate United Bank 
of Canada, met this day at 9.30 a.m. to give consideration to the 
bill. 

Senator Salter A. Hayden (Chairman) in the Chair. 


The Chairman: Honourable senators, | call the meeting to order. 
We have before us this morning Bill S-22, an Act to incorporate 
United Bank of Canada. 


I suggest that before we proceed with the hearing on this bill we 
pass a general resolution to print all proceedings of this commitee, 
unless in a particular case we decide not to. There seems to be some 
confusion, although I thought the understanding was clear that all 
proceedings would be printed unless we made the decision other- 
wise. A resolution in our Minutes of Proceedings of today would 
clarify the situation. Is that agreed? 


Hon. Senators: Agreed. 


The Chairman: We have appearing before us those proposing the 
incorporation. Mr. B. V. Levinter, Q.C., is appearing as counsel, | 
believe. Also Mr. G. R. Dryden is appearing as counsel. 


As I understand it, the provisional directors are also present, and 
I expect that counsel for the applicants will introduce them. 


The United Trust Company is also appearing, I think on the 
point of protesting against the name; and we expect the Inspector 
General of banks to be here. 


Mr. Levinter and Mr. Dryden, both of you are appearing as 
counsel. Who is going to make the initial presentation? 


Mr. B. V. Levinter, Q.C., Counsel: Iam, Mr. Chairman. 


Mr. G. R. Dryden, Counsel: I had not understood that I was 
appearing as counsel, senator. 


The Chairman: Your name appears on the list as counsel; that is 
all I know, but I did not create the list. 


Will you proceed, Mr. Levinter, and give us a summary of the 
purposes of this bill? 


Mr. B. V. Levinter: Mr. Chairman and honourable senators, I 
come before you as the representative of the provisional Board of 
Directors of the proposed United Bank of Canada; and at the outset, 
may I thank you on behalf of the members of the provisional board 
for the opportunity of appearing before you. I know you have 
pressing problems constantly before you, so vital to the wellbeing 
and interests of our nation. 
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You may ask how the idea for a new bank was first conceived. 
The idea was first engendered roughly a year ago, when the 
Honourable Walter Gordon addressed a group of Jewish people, 
suggesting to them that they had failed to take part in the field of 
banking in Canada, although they had been most active in every 
other aspect of Canadian life. I considered his remarks, for 
undoubtedly they were the truth; but his remarks applied equally to 
many other ethnic groups which represent a considerable and 
significant portion of the Canadian population. 


Canada is a great country, made up of at least 23 different ethnic 
groups, including people of French origin, Anglo Saxon origin, and 
the many others who make up the rich mosaic of Canada today. 


A cosmopolitan bank representative of all people in this country 
was thus conceived; a bank which at this crucial stage in our 
country’s development would provide involvement, dialogue and 
communication with all people, and which would take into account 
the basic needs, and hopes, of people at all levels of Canadian 
society. 


Meaningful involvement, dialogue and communication must start 
at the top—the Board of Directors—because it is here that every 
philosophy and direction of an organization is established. It is from 
the board that the organization is established. It is from the board 
that the organization acquires its character, its beliefs, its prejudices 
and approval in the business society. Thus, in this aspect it is our 
fervent desire to cope with the needs of all peoples in this country 
with the United Bank of Canada. 


We believe a new chartered bank should come into being under a 
board representative of all Canadians and their growing needs. Ours 
will be such a board; ours will be such a bank. At the present time 
the provisional board is made up of a director from our French- 
Canadian community, a director from our Polish community, a 
director from our Italian community, and two directors from our 
Jewish community, namely, my father and myself. May I introduce 
to you our directors: Dr. Gerald LaSalle from Sherbrooke, Quebec; 
Mr. Zenon Gutkowski from Toronto; Mr. A. J. Pianosi from 
Sudbury; my father and myself. 


Perhaps, honourable senators, I might give you a brief break- 
down of the background of the various provisional directors. Firstly, 
may I mention Dr. Gerald LaSalle. In 1940 he obtained his MD at 
Laval University. In 1941 he went into the practice of general 
medicine at Ansonville in Ontario. In 1944 he was a member of the 
Royal Canadian Army Medical Corps. In 1946 he returned to the 
practice of general medicine, in Montreal. In 1952 he became the 
assistant medical director of the Royal Victoria Hospital in 
Montreal. In 1953 he became the director of Montreal University 
Hospital and a director of the Montreal Hospital Council. In 1955 
he was the founder and director of the Superior Institute of 
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Hospital Administration at the University of Montreal and Professor 
of hospital administration at the University of Montreal. In 1956 he 
was the founder and first executive director of the Quebec Hospital 
Association. In 1961 he became the Registrar of the College of 
Physicians and Surgeons of the Province of Quebec. In 1963 he 
became a member of the Board of the Excellence Life Insurance 
Company, in Montreal. In 1964 he was the Dean of the faculty of 
medicine at the University of Sherbrooke and the executive director 
of the University Hospital, executive director of the Health Services 
Centre and a Governor of the College of Physicians and Surgeons of 
the Province of Quebec. In 1968 he became vice-president in charge 
of medical affairs at the University of Sherbrooke. In 1969 he 
became an honorary colonel in the 8th Medical Army Corps. 


Mr. Pianosi is president of Norite Builders Limited in Sudbury 
and president of Pianosi Brothers Construction Company in 
Toronto. He has been active in Sudbury all his life, firstly in the 
groceteria business and then in the building and real estate business. 
He was born in Copper Cliff, where he has since resided. He was 
educated at Copper Cliff Public School, St. Michael’s College School 
and served in the Canadian armed forces from 1941 to 1946. He isa 
life member of the Royal Canadian Legion. He serves on the Board 
of Regents of the University of Sudbury. He is a director of the 
Montessori Club of Sudbury; a director of the Sudbury & District 
Boys Home. He is a trustee of the Italian Society in Copper Cliff 
and a former Vice-president of the Sudbury District Progressive 
Conservative Party. 


Mr. Gutkowski was born in Lodz, Poland, on August 22, 1930. 
He became a landed Canadian immigrant in 1949 and was granted 
Canadian citizenship in 1954. He became a chartered accountant in 
1959 and from 1960 to 1963 successfully completed the course in 
Commerce and Finance at the University of Toronto. From 1960 to 
the present he has been a lecturer in accounting and auditing in the 
Certified General Accountants’ Association of Ontario. From 1960 
to 1966 he was an instructor with the chartered accountants course 
at Queen’s University in the School of Business at Kingston. He was 
an instructor at the University of Toronto in the Department of 
Extension in 1960 and 1961. In 1961 and 1962 he was a class 
assistant in the faculty of commerce at the University of Toronto, in 
the Department of Political Economy. From 1959 to 1960 he was a 
business assessor for the Department of National Revenue. From 
1957 to 1969 he was a director, the treasurer and the manager of 
the St. Stanislaus’ Parish (Toronto) Credit Union Limited and 
increased their assets under his managership from $950,000 to $10 
million when he retired. From 1969, when he retired as president, 
he has been a director and first vice-president of this credit union. 


My father was born in October of 1898 and, as some of you may 
know, graduated from Osgoode Hall Law School in 1921, and has 
practised as a barrister and solicitor ever since. He was appointed 
Queen’s Counsel in 1936; he has served three terms as a Bencher of 
the Law Society of Upper Canada, is presently a Life Bencher of the 
Law Society of Upper Canada and is a director of the International 
Academy of Trial Lawyers, of which there are only three members 
in Canada. He heads the firm of Levinter, Dryden, Bliss, Maxwell & 
Hart. 


The last member of the board is myself. I am also a partner of 
the firm of Levinter, Dryden, Bliss, Maxwell & Hart. I was born in 


Toronto and attended Upper Canada College, Weston and Oakwood 
Collegiates and the Ontario Agricultural College in Guelph, from 
which I graduated in 1947 with a Bachelor of Science in Agriculture 
(Animal Husbandry). I then attended Osgoode Hall, was called to 
the Bar in 1952 and joined the firm in which my father was a senior 
partner. I was subsequently appointed a Queen’s Counsel. I am a 
member of the Advocates’ Society and the International Academy 
of Trial Lawyers. 


One of the best decisions I ever made was to marry the former 
Marion Fischer, granddaughter of the late T. Stewart Lyon, 
one-time editor of the Globe, and later chairman of Ontario Hydro. 
We have four marvellous children, of whom we are eminently proud. 


At this time may I note that our banking system was modelled 
after that which developed and which was still developing in the 
middle 19th century, in England, then the greatest mercantile power 
in the world. The system was the branch system, the advantages of 
which were many. To mention a few: there was the ability to 
harness scarce resources so as to take deposits from one community 
for use in the development of another. There was the ability of an 
enterprise to attract persons of talent, develop specialist expertise, 
to go before the world with the implication that “We are a Canadian 
bank, we are a great bank, and we deal wherever in the world the 
business of banking and the business of Canada takes us.” 


The system was excellent, but the needs of Canada are changing. 
The provisional board has a regional concept. Our concept is to set 
up advisory boards within different areas of Canada. These boards 
will be composed of local people who are familiar with local needs.. 
It is hoped that within guidelines and controls set up by the 
permanent board of the bank, and management, these boards will 
tun their branches within their regions and be, to as great an extent 
as possible, autonomous. 


A further concept relates to what has been said before as to how 
our banking industry grew; that is, by taking funds from one area of 
the country for the development of other areas within Canada, Our 
concept is that, as much as feasible, loans shall be made in areas in 
proportion to the deposits which the area has contributed, so that 
this money will be available for the development of areas in which 
these deposits have been made. This, of course, has its limitations. 
Firstly, there is the availability of proper loans in specific areas. 
Secondly, one must follow good business practice. Thirdly, one 
must practise good banking practice; and, fourthly, the welfare of 
the bank as a whole as management conceives it. This we believe 
merits your consideration with regard to our charter. That is our 
regional concept. 


A further consideration for the granting of the charter is that we 
believe in further competition in the banking industry. The demand 
for financial services is increasing at a rapid rate. It is in the public 
interest that we have more competition in banking; another bank to 
service Canadians and Canadian business. The banking industry is 
well regulated and controlled by the Government by way of the 
Bank Act and the Inspector General of Banking. Depositors are 
protected by the Canadian Depositors Insurance Corporation. 


Banking is a profitable industry now operating to full capacity. 
We are in fact asking for a charter to compete in an industry where 
demand exceeds supply. The averate rate of return on equity after 
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tax has increased from 8.92 per cent in 1963 to 11.82 per cent in 
1971, as calculated by the Canadian Bankers’ Association. 


A new well organized bank cannot help but stimulate the 
Canadian economy, if only through a new approach to solving 
financial problems. The bank sees as its major role that of solving 
customers’ problems. It will establish and maintain leadership in this 
field through the following: firstly, a constant awareness and 
reassessment of consumer wants and needs; secondly, a continual 
reappraisal of all aspects of its operation with a view to improving 
performance; thirdly, an unbiased appraisal of any new technolo 
gical developments that may be used to improve management 
efficiency; fourthly, a willingness to accept the problems which 
inevitably arise from a drive for growth and profits; fifthly, an 
approach that looks for opportunities rather than problems in any 
given situation; and, sixthly, and very important, a strong social 
commitment. 


As regards financing for the new bank, our first move was to hire 
the firm of Chartec Limited to survey the investment community 
with respect to the raising of capital. Chartec was provided with 
four guidelines. Firstly, ownership of the bank was to be held as 
widely as possibly by as many Canadians as possible. Secondly, the 
bank was to have an initial capital of at least $20 million. Thirdly, 
the provincial directors were in no way to control the bank 
financially. And, fourthly, Chartec and its members were to have no 
financial interest in the actual sale of the shares. 


Senator Connolly (Ottawa West): What is Chartec? 


Mr. B. V. Levinter: Chartec is composed of Mr. Dennis Dwyer, 
Mr. Robert Wilson, and Mr. Bernard Charest. They are located in 
Montreal and are financial consultants. Mr. Dwyer has had a great 
deal of experience in the marketing of securities. Mr. Wilson has had 
a great deal of experience in institutional buying, and Mr. Charest 
has had a great deal of experience in management of investment 
funds. They came to us very highly recommended. 


We are pleased to advise that on the basis of their investigations, 
which we have very closely examined, we are assured that upon 
receipt of the charter the bank will be able to raise at least $20 
million. 


May I now discuss the topic of management? We admit that we 
were very concerned at first about our ability to attract bankers 
with the qualities, commitments and senior banking level expertise 
required to start and operate a bank on an on-going basis under our 
philosophy. Any doubts that we might have had have certainly been 
dispelled. To date we have had numerous inquiries at all levels 
regarding possible employment, and we are pleased to advise that we 
have a commitment from a senior Canadian banker to join our 
board and become president and chief executive officer if and when 
we are granted a charter. We have tentatively reviewed our 
manpower policies and requirements with him, and we can assure 
you that our organization will be manned with bankers who are 
wholly professional and wholly Canadian. 


Our priorities during the first year will be to hire and train 
personnel, the establishment of uniform systems, methods and 
procedures, and formalization of the personnel, credit, adminis- 
tration and marketing functions. At the same time we will be laying 


out the operating manuals—routine procedures and bank forms 
required to provide the day-to-day basis of the banking services 
available through chartered banks today. 


Our prime objective is to develop a solid basis from which the 
bank can build and expand. This task will involve considerable 
detailed work in the areas of manpower planning, compensation, 
employment, training, public relations, accounting, management 
information systems, control, capital budgeting, profit planning and 
analysis, purchasing, premises, service mix, pricing, advertising, 
market research, liquidity management, consumer loans, commercial 
loans, et cetera, and in some stages will of necessity overlap with our 
branch expansion program. 


We will establish branches as soon as it is practicable in the key 
commercial sectors of Canada. The exact locations and priorities 
are, of course, a decision for management. We are also aware of the 
tremendous role Canadian banks play in the international financial 
markets, and we intend to move in this direction from a solid 
Canadian base by establishing strong correspondent bank relation- 
ships, and thereby evolving a reputation for soundness and integrity 
in the international money market, and ultimately establish repre- 
sentative offices abroad and expand by whatever means are available 
and appropriate in the future. 


Therefore, in summing up my submission may I say to you the 
following. It is in the public interest that this application to 
Parliament for the charter for the United Bank of Canada should be 
granted. The applicants have proceeded as carefully and as respon- 
sibly as they could with every aspect of the matter, and we shall 
continue to do so. 


Enlarging to some extent on why I say it is in the public interest, 
may I say it is in the public interest that we have more competition 
in Canadian banking. Particularly, we should have a new national 
bank to compete with the others. It is in the public interest, quite 
apart from the aspect of competition, that we have another bank to 
serve Canadians and Canadian business, by broadening the credit- 
granting base; that is, taking money into financial institutions to 
broaden the credit base. 


Senator Beaubien: Mr. Chairman, may I ask the witness a 
question? Do you know any country that has more banks to serve 
its population than Canada? Though you do not seem to think this 
committee knows very much about banking, we have gone into this 
subject quite fully, I believe, and I do not think there is a committee 
in this country that knows more about banking than this one. When 
you talk of broadening the base, do you know any country that has 
anything like as many banks that serve the population as this 
country? 


Mr. B. V. Levinter: Senator, if you are referring to branches, that 
is one thing. When it comes to banks, there are many. 


Senator Beaubien: What serves the public? It is the pranches. If 
you are in any town in Canada there may be four different banks 
you can go to. They may be branches, but they are there. 


Mr. B. V. Levinter: With respect, I submit that there are nine 
banks in this country. 
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Senator Beaubien: How many branches, and how many branches 
per bank? 


Mr. B. V. Levinter: There are a great number of branches, but 
you have nine banks competing with one another. There are many 
branches. 


The Chairman: I am wondering why you draw the distinction 
between banks and branches. The branches are the tools, are they 
not? 


Mr. B. V. Levinter: Yes, sir. 
The Chairman: You are proposing to have branches? 
Mr. B. V. Levinter: Yes, of course. 


The Chairman: Therefore, there must be some virtue and some 
need in order to operate a bank in having branches to serve people. 


Mr. B. V. Levinter: Unquestionably. Of course, I agree with the 
branch system completely. It is the same as with car manufacturers. 
If there are five manufacturers of cars, they may have thousands of 
dealerships, but the fact remains that there are only five makes of 
cars competing with one another. That is my only point. 


The Chairman: But all the banks have the same product, do they 
not—that is, money? 


Mr. B. V. Levinter: That is very true, sir. 
Senator Molson: The head office, I presume, will be Toronto? 
Mr. B. V. Levinter: Yes, sir. 


Senator Molson: I suppose the first branch would be in Toronto. 
How many branches is it contemplated to open initially? 


Mr. B. V. Levinter: Establishing branches is expensive. 


Senator Molson: I know that very well. I just want to know what 
your plans are initially. Are you going to start with one branch, five 
branches, ten branches? What is the contemplated number? 


Mr. B. V. Levinter: What I, as a member of the board, would like 
to see is five branches opened—in Montreal, Toronto, Winnipeg, 
Calgary and Vancouver. I would think the first priorities would be 
Toronto and Montreal, and I would hope they would open almost 
simultaneously. Then, as management considers it advisable—and we 
must rely on our experienced management—I would like to see 
branches open in these other centres as quickly as is reasonable. 


Senator Molson: You are talking of raising $20 million. How 
much of that would be capital and how much would be paid-in 
surplus? 


Mr. B. V. Levinter: We anticipate forming shares at $5 a share. 
Subject again to what our investment counsellors and the people 
who will be marketing the stock advise, we are now working with a 
tentative figure of $25 per share, which would leave a $20 spread. 
This would be subject again to advice from the experts. 


The Chairman: Mr. Levinter, at the beginning of your remarks 
you stressed the racial origins in connection with the establishment 
of this bank. In operation is it proposed that there be any direction 


of policy for loaning, for soliciting deposits, and so forth, on the 
basis of racial origins of people? What was the purpose of stressing 
racial origins in connection with this application? 


Mr. B. V. Levinter: This is not stressed. It is no more important 
than any other of the aspects I have mentioned. It is submitted that 
various ethnic groups have not taken part in banking. I believe it is 
an acknowledged fact. This is one of the things that we want to 
accomplish, to give all people—and I stress all people—the oppor- 
tunity to participate in banking at all levels. If one asks whether the 
purpose of the bank is only to look after specific European ethnic 
groups, the answer is no. The answer is that this bank is a bank of 
Canadians. We are all Canadians. I do not care what our ethnic 
background is, we are all Canadians. However, as banking has 
developed, many Canadians of various ethnic backgrounds have not 
had the opportunity to take part in, or they have not in any event 
taken an active part in, banking, so we conceived that this would 
create the vehicle. 


Senator Connolly: Do you think the Scots have had the 
monopoly so far? 


Mr. B. V. Levinter: I would prefer not to make any comment on 
that, senator. 


The Chairman: Do you know how many of the various ethnic 
groups aré presently shareholders of existing banks? 


Mr. B. V. Levinter: No, sir, I do not. 


The Chairman: So when you make the statement that they are 
not taking part, it is at best a surmise? 


Mr. B. V. Levinter: Well, sir, it depends on the area of “taking 
part” we are discussing. I have no doubt that there are a number of 
ethnic groups that have investments in banks. For instance, I might 
have in my portfolio, as I did have, a certain amount of money in 
banks. What I am talking about in referring to “taking part” is being 
on the board, taking an active part in management, and in the 
operations of the bank. I am not talking about the investment 
sector. 


The Chairman: Are there any other questions? 


Senator Carter: In establishing this new bank are you trying to 
fill any gap that is not being filled by the present banking system, 
the nine banks? Will you have a different policy? Are your 
objectives in any way different from those of the existing banks? 


Mr. B. V. Levinter: Our first and primary objective is to have a 
successful bank. Our second objective is related to social conscience. 
We cannot deal with the largest accounts, because we will not have 
enough money. We want to try to encourage and develop smaller 
businesses. Yes, I think that we will try to look at small business 
with more understanding, knowing the problems that small business 
has in getting operating capital to expand. 


Senator Connolly: How would you have that kind of expertise 
of knowing what small business requirements are? Is this going to 
result from training? 
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Mr. B. V. Levinter: I am sorry, I did not hear the complete 
question. 


Senator Connolly (Ottawa West): I will repeat it. You said that 
what you intended to do was look after the requirements primarily 
of small business, at least at the beginning. To do this you must have 
some expertise as to the requirements, the legitimate and reasonable 
requirements of small business. Where will you get that expertise? 
By Training? 


Mr. B. V. Levinter: From training and from existing banking 
institutions. Our personnel will of necessity come from existing 
banking institutions. Our personnel will be trained but, yes, also in a 
training program we will also train in this direction, because this is 
the policy of the board, to look after small business and we will 
direct management to train themselves and become acquainted and 
make this a certain part of their service mix. 


Senator Connolly (Ottawa West): Apart from the social aspects 
of this, are you satisfied that giving priority to the requirements of 
small business is going to be a good practice for a national bank in 
Canada to proceed upon? You will have to look for larger accounts 
and bigger businesses. 


Mr. B. V. Levinter: Of course, sir, everything is relative. When I 
think of bigger accounts, I think of one groceteria chain that has a 
standing bank loan of $25 million. That is a groceteria chain. A 
thing like this is completely out of our realm. When | am talking of 
small business, I am talking of loans up to $100,000 or $125,000. 
May I please make this clear? I will not be taking part in the 
management. This will be left up to management. I have learned a 
lot about banking in the last year and I have learned a lot about 
mixes, and that you have to have a certain amount of money in one 
direction, a certain amount in another and a certain amount in 
another; but basically this has to be left up to them. They will have 
to have the proper mixes, the proper expertise, to follow through 
with our concepts. I believe that our management is so alert, so vital 
and so vigorous that they will accomplish this. | am very excited 
about management. 


The Chairman: Mr. Levinter, at or about the time the present 
Bank Act was before Parliament, we had a rash of applications for 
bank charters. There were, possibly, four. Only one of them 
survived to the stage of getting into operation. I remember sitting 
here as chairman, with all the provisional directors of this bank 
sitting here, including the premier of the province, who undertook 
to answer all the questions that were asked of him. He prefaced each 
answer by saying, “That is a very important question and I am very 
glad you asked it,” and then we would get a political speech. I can 
remember Wallace McCutcheon, who was a senator and a member of 
the committee and knowledgeable in banking, indicating the capital 
that was proposed for this bank in relation to the capital of existing 
banks, and the thing seemed to be at a fantastic level. However, it 
did get its feet on the ground and it did get an amount of capital 
and it is operating successfully, but in an area that is not as elevated 
as was pictured to us. 


Now, of four, only one made the grade. Have you made any 
analysis as to why? Was the competition too strong? Was the 
difficulty of getting money too great? 


Mr. B. V. Levinter: Sir, I have already been perhaps castigated 
once with regard to making certain statements which perhaps this 
committee already knows. Firstly, | know this committee is more 
intimate with the problems that made these various banks fail I 
know that I would not be so presumptuous as to try to tell you 
these reasons. But, yes, we have made a study of them. I have my 
own very real views as to why these banks did not get off the 
ground. I have my views as to why the Bank of British Columbia 
only raised $13% million. But I do not think that any one of them 
had our concepts, or that any one of them went into the project the 
way we have done. 


If you would like me to expand on the reason why I think the 
Bank of Western Canada failed and why—Is Laurentide one of these 
you are referring to? 


The Chairman: Yes, | think they did not pursue their application 
beyond the first time round. 


Mr. B. V. Levinter: Yes, sir. 


The Chairman: | think we have our own judgment on this, but 
there is a big difference between the hundreds of millions of dollars 
that, for instance, the Bank of Western Canada was going to 
establish as capital, and the amount they actually got. 


Mr. B. V. Levinter: That is why I have said $20 million. I did not 
say forty, fifty or sixty million dollars. I would love to have forty or 
fifty million dollars. We have surveyed the market, and if you are 
interested in my expanding on the financial aspects of this to some 
extent, I will be delighted to do so. I also have Mr. Dwyer to tell 
you what we have done to survey the market. In view of our 
surveys, I think that we are being reasonably conservative in saying 
$20 million. 


The Chairman: I do not think we need that, because there is a 
provision in the Bank Act, as honourable senators know, that even 
though a charter is granted, before the bank can start to operate it 
must get the consent of the Governor in Council At that time, they 
must give an indication of the quantity of money they have 
subscribed for it, and if they have less than their authorized capital, 
then there is provision in the statute for reducing the amount of the 
authorized capital. So we can feel certain that the Governor in 
Council will not give consent unless he is satisfied at the time of 
application that it is a going concern. We have the Inspector General 
here, and we will hear from him on that. 


Senator Cook: On that point, do I understand the witness to say 
that the bank will be selling shares for $25, $5 par value and $20 
surplus? Is there talk about raising it to $100? 


Mr. B. V. Levinter: No, sir, because all we would do is, perhaps, 
issue one million for $25. No, we would not. We would issue less 
than one million shares of stock; we would just take down from the 
treasury less than a million shares and the balance of the shares 
would remain in the treasury. 


Senator Cook: Then the authorized capital would be only $5 
million and the surplus would be $20 million? 


Mr. B. V. Levinter: Yes. 
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Senator Carter: I would like to clear up something. I may have 
misunderstood the witness. His references seemed to imply that he 
had a concept of banking which is somewhat different from that of 
the present banks. Is that a correct interpretation? 


Mr. B. V. Levinter: Our provisional board of management has, I 
think, a somewhat different concept. If I may just reiterate, it is the 
regional concept. In other words, we have considered that if 
deposits are made in, let us say, Nova Scotia, the money raised in 
Nova Scotia by way of deposit should first be made available—again, 
within guidelines—to people who need loans there and for the 
development of the Province of Nova Scotia, instead of bringing it 
down here for the development only of Ontario or only of Quebec. 


Senator Carter: So that each branch bank will be, in effect, a 
sort of regional bank? Is that what you are saying? 


Mr. B. V. Levinter: That is right. Subject, of course, to overall 
control and management at home. One cannot let it go hog wild. 


Senator Molson: In that connection, the board of directors has 
certain responsibilities which they cannot delegate. 


The Chairman: That is right. The directors of this bank will be 
dealing with money that has been invested by shareholders. Do you 
subscribe to the principle that they should follow the regional 
theory of investment, even though investment opportunities and 
earning capacity are greater in another area than where the money 
was raised? 


Mr. B. V. Levinter: No, sir. I was talking strictly about deposits. 
We must remember that the overall concept must be the success of 
our bank. It has to be successful or otherwise every great concept 
and every social concept that we have will fail. Above all, we must 
make sure that our bank is strong. At the beginning it will be tough 
sledding. We will have to look for the very best areas in which to put 
the money. We owe a social duty to various regions, to help or 
facilitate the financing of industry in specific areas. I believe it is 
one of our social duties. 


Senator Cook: I think the history of banking will show that 
most banks that tried the regional theory either failed or merged. 


Mr. B. V. Levinter: That is the reason why we have a national 
concept. We have a national concept unquestionably. When we 
think of this bank, we think of Canada as a whole. As a matter of 
fact, I might say that the world is our market. We cannot even 
confine ourselves to Canada in looking at the prospects for the 
bank. We must look to the wellbeing of the bank anywhere in the 
world. 


The Chairman: Except that in the beginning and for some time 
you would be a long way from the international markets. 


Mr. B. V. Levinter: I am afraid so. 


Senator Molson: Might I ask whether it is proposed in your 
by-laws, or through any other way, to limit the ethnic makeup of 
your board or management? How do you expect to perpetuate this 
situation which you are now starting with a provisional board, 
which no one can quarrel with? How do you expect that it will 
continue? Where do you think you will be in five or ten years, or in 
the future? Do you think you will be able to continue in this way? 


Mr. B. V. Levinter: I do, from a practical point of view. Firstly, 
our goal is to have mass distribution of stock so that nobody has 
control of the bank. 


Senator Molson: That is, on the market, at some stage? 


Mr. B. V. Levinter: That is right. With vast control and with 
nobody being able to control the bank, proxies generally will come 
to either the president or to the chairman of the board. The 
chairman of the board and the directors who have our concept now 
can guide the bank in the future. 


There are so many things with which we will be faced. I 
appreciate that this is a problem, but we hope to be able to cope 
with it. I can only say “hope’’. That is our ambition. 


Senator Molson: Presumably your board will be wider than the 
provisional board? Is it your idea that you would go to further 
ethnic groups, to try to make this as broad as possible? 


Mr. B. V. Levinter: Yes. Not only ethnically. There should also 
be representation from both sexes, and from all age groups, so that 
the philosophies of all Canadians could be transmitted to the bank, 
that they may look after all segments of our population, the young 
and the old and the in between, the female and the male, the ethnic 
groups, everybody. That is our concept—Canada, 


The Chairman: You would not forego the basic concept that 
applies to banking as well as to any other business, which is making 
money? 


Mr. B. V. Levinter: I have tried to make it clear that, with all 
the idealism and with the greatest social conscience, if the bank does 
not make money it is all for naught. That is our primary goal. 


The Chairman: How do you propose to assure yourself that 
there is not a movement at some time to take over the shares in the 
market? I do not mean a legitimate takeover. I mean the other kind 
of takeover that we read about. What in the way of checks or 
controls do you see are possible and practicable? 


Mr. B. V. Levinter: Firstly, we have the Bank Act which, of 
course, limits ownership. In the first instance we are going to limit 
the amount of shares to be held by anybody. We are planning that 
an affidavit will be taken by subscribers of shares setting out in the 
affidavit the number of shares they hold on their own behalf or on 
behalf of others, and the bank, in the initial issue, will be able to 
control the amount that anyone holds in the first instance. With 
very widespread distribution, this is one check. But I suppose that 
other than the Bank Act there is really nothing that anybody can 
do. 


The Chairman: Except that the big banks that exist today 
would not be as vulnerable to that situation, because it would take 
too much money. But in certain instances it might be very valuable 
to have an identifiable entity. If it does not cost too much money it 
might be very attractive at some stage. 


Mr. B. V. Levinter: That is a very valid point. In the first 
instance I ran into a situation where I saw that a group was trying to 
use the Bank as a vehicle for its own purposes. I was very trusting. It 
took me about three weeks to catch on to what was going on, but it 
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took me about twenty minutes to solve the problem, which was to 
completely disassociate myself from the group. I know that we will 
be vexed with these problems. What you say is a very real fact. We 
cannot start any bigger. I do not know what else we can do. We can 
simply appreciate the situation and try to meet it when it occurs, 


Senator Desruisseaux: Mr, Chairman, on a very minor point I 
have noted that the venerable father of the speaker for the group 
was born in 1891, 


Mr. I. Levinter, Q.C., Provisional Director: Senator, I was born 
in 1898. I am not quite that ancient. 


The Chairman: Senator Desruisseaux, I can tell you Mr. 
Levinter is still very alert. 


Senator Desruisseaux: He was born in 1898, so that makes him 
73. | had wondered whether the Bank Act would prohibit him, since 
we are following the Bank Act on the age limit of 75. 


The Chairman: Yes, the limit is 75. There is a statutory 
prohibition at that time. 


Senator Carter: Mr. Chairman, Mr. Levinter mentioned that one 
of the objectives of the new bank would be to help the small 
businessman in the various regions in which the new bank would 
have branches. 


Mr. Levinter, I asked you earlier if you were trying to fill any 
special need or any gap that you felt existed in the present system. I 
think there is a gap, and the gap has to do with the small 
businessman you referred to. From my experience, the greatest need 
of the small businessman has been a need for working capital. He 
has not been very successful in getting it from the established banks. 
As a result he has had to fall back on government, but government is 
very reluctant to set up an agency for that purpose, because 
government does not wish to interfere with the free enterprise 
system or with the present banking system. 


Have you any special ideas on how you are going to help these 
people? Do you expect to be more lenient with respect to working 
capital for small businessmen than the present banks are? 


Mr. B. V. Levinter: Sir, I agree with everything that you have 
said. I do not think it is a question of leniency. It is a question of 
investigating situations and making decisions. It is far easier for a 
manager to say to Domtar, “Yes, you can have another million 
dollars,’ because, basically, that is not a decision. They get the 
million dollars. Head office is going to clap. The manager gets his 
interest rate and there is very little risk. But if this same manager has 
to put out 20 $50,000 loans to small businessmen, he has to make 
40 different decisions. He is going to have to work. He is going to 
have to investigate and he is going to have to stand by his decisions. 


The Chairman: Plus one more thing: he has to study his mix. 


Mr. B. V. Levinter: Of course. I see, Mr. Chairman, you are very 
intimate with banking. 


That is all true, Senator Carter, but we propose to deal with it in 
this way: we will make our managers work and we will make them 
make decisions. That is the point. 


Senator Walker: Mr. Chairman, may I ask Mr. Levinter, whom I 
know very well and whose father is one of the greatest members of 
the bar in Ontario, whether in connection with his bank any capital 
commitments have been made so far? 


Mr. B. V. Levinter: Well, sir, we have all as a matter of course 
qualified, but that is all we have done. We have qualified with the 
Bank Act. 


Senator Walker: You have qualified with the Bank Act, but 
outside that there is no capital commitment? 


Mr. B. V. Levinter: No, sir, not until the charter is obtained. We 
have surveyed a market, but when you say ‘“‘actual commitments’, 
we did not look for actual commitments. We wanted to come before 
you and know we could raise it. 


Senator Walker: Have you any profit and loss projections made 
by your experts or by yourselves in conjunction with your experts? 


Mr. B. V. Levinter: Yes, sir, I do. I] do not have them with me 
today, but, from memory, the experts anticipate a dividend within 
about three years. Again, much will depend on how much money is 
raised and on how a thing like this snowballs. Maybe it will go to 
more than $20 million, but with $20 million we anticipate a 
dividend within about three years. Moreover, considering interna- 
tional financing, et cetera, and that will not be big for the first five 
years, we are hoping for around $400 million in assets. 


That is about all that I can say. They have worked it out very 
carefully and have worked out their opening expenses, operating 
expenses, and training expenses and it is very expensive from the 
point of view that we have a high upper echelon, a high cost for 
administration, because we have to have all of the top people but 
yet few branches. So that, in the first instance, we are kind of top 
heavy, as a new bank would have to be, but our experts anticipate 
$400 million in assets in five years and to declare a dividend in 
three. 


The Chairman: Mr. Levinter, I assume that you are familiar with 
section 10 as to the qualification that provisional directors must 
acquire in the way of subscribing for shares in their own right. 


Mr. B. V. Levinter: Oh, yes, of course. 


The Chairman: I would expect at some stage that would be 
satisfied before you would expect to get a charter. 


Mr. B. V. Levinter: Oh, of course. 


The Chairman: Yes. 


Mr. B. V. Levinter: I can advise the committee that we have 
complied with the section for the subscription of shares as required 
under the Bank Act, and I would be glad to show anyone the 
subscriptions. 


Senator Burchill: Mr. Levinter, I am bothered with one aspect of 
the regional concept you were discussing with Senator Carter. As an 
illustration, at one point you mentioned the province of Nova 
Scotia. You said that the outlay of loans in, say, one province would 
be governed to some extent at least by the deposits that came from 
that province. Is that what your idea was? 
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Mr. B. V. Levinter: No, sir. What I am saying is that it is not the 
outlay of loans on an overall concept, but that we think the province 
or region that has made deposits should have first call on their 
deposits for good industrial loans. Iam only talking about deposits. 
I am not suggesting that if, in Nova Scotia, a good loan on the 
overall concept was available to the bank that the bank would not 
walk in and try to facilitate it. Of course it would. 


Senator Burchill: Regardless of where the deposits came from? 


Mr. B. V. Levinter: That is right, sir. In other words, it can only 
be done with a certain percentage of the funds. We want to do this 
as much as is feasible, but we must never overlook the overall 
concept of the bank as a whole. We must consider it as a bank—one 
bank. 


Senator Lang: Mr. Levinter, did 1 understand you to say that 
you anticipate assets under administration of over $400 million 
within five years? 


Mr. B. V. Levinter: That is what our proposed management has 
calculated. 


Senator Lang: In other words, you anticipate taking $80 million 
a year on average on deposits. 


Mr. B. V. Levinter: I do not know what type of progression they 
used, senator. I think the first year is going to be really rough, but 
they used a certain progression by studying statistics of banks that 
have opened with certain capital in the first instance, and then 
assuming reasonable growth they assumed that with our concepts, 
certain loyalties which we hope to establish in Canada among 
Canadians, that this was a reasonable anticipation. 


Senator Lang: At $400 million what sort of capitalization would 
you have? 


Mr. B. V. Levinter: Capitalization? Do you mean investor 
equity? 

Senator Lang: Yes. 

Mr. B. V. Levinter: We were anticipating at that time $20 


million. 


Senator Lang: With $400 million in assets? 


Mr. B. V. Levinter: Now, of course, that does not necessarily 
mean deposits. When I talk assets I am talking overall money 
available. This can be from international markets or it can be from 
any place. 


Senator Lang: What ratio does that give you in your assets to 
your capital? 


Mr. B. V. Levinter: Twenty to one. 
Senator Lang: Twenty to one? 


Mr. B. V. Levinter: I think that that is pretty well in line with 
the present banks, 


The Chairman: Are there any other questions? 


Senator Molson: Mr. Levinter, have you or any of your people 
consulted with the Bank of British Columbia as to what their 
progress and problems have been in their brief history? I should 
think that would be very useful information. 


Mr. B. V. Levinter: Management, no; financial consultants, yes. 
Senator Molson: What about directors? 


Mr. B. V. Levinter: No, not yet. We consider that the first thing 
we must do is to get a charter, and then, as the Chairman has 
indicated, the Inspector General of Banks and the Governor in 
Council will have to approve our operation. When we originally 
contemplated this bank we said the first thing to do was to obtain a 
charter and then the next thing would be to obtain management. 
Then the next thing we have to have is financing, and we have been 
taking it step by step. 


Senator Connolly (Ottawa West): Can you get the second 
without the third? 


Mr. B. V. Levinter: I do not think that one can get financing 
without the management. That is why we took it in that order. 


Senator Connolly (Ottawa West): Who is going to finance the 
operation while it is under construction? 


Mr. B. V. Levinter: I am. 
The Chairman: Are there any other questions? 


Thank you, Mr. Levinter. Do you have anybody else with you 
who wishes to make representations? 


Mr. B. V. Levinter: No, sir. 


The Chairman: Thank you very much. 
Mr. Scott, would you please come forward? 


Honourable senators, I do not need to introduce Mr. Scott who 
is the Inspector General of Banks. We have had him before us 
previously and now we will get the benefit of his views in relation to 
this application for a bank charter. 


Mr. Scott, you have heard the evidence which has been given, 
and perhaps at the outset you would tell us what your function is 
and what your responsibility is in relation to getting the consent of 
the Governor in Council even after a charter has been approved. 
What requirements would you have to look for and be satisfied 
about? 


Mr. W. E. Scott, Inspector General of Banks: The Bank Act itself 
sets forth certain specific requirements which must be met before 
the approval of the Governor in Council may be given. Now while it 
is not specifically provided for in the Act, presumably there is an 
opportunity to advise the Minister whether in the opinion of the 
Inspector General the project looks like a reasonable starter, and the 
Governor in Council is not obliged to give a certificate to commence 
business even though the specific requirements may have been met. 
There is what I might describe as a grey area there. 


The Chairman: We have heard something about the philosophy 
behind this bank and something about its regional concept, but 
underneath it all they do have a concept which you would expect 
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every institution to have—that is to do the best they can so as to 
make money. Now you say the Governor in Council would look 
at—and this might rest on your advice to some extent—the 
feasibility of the operation in the light of what the people who are 
going to control and operate the bank have to say as to their plans. 
How far would you develop your study of that phase? 


Mr. Scott: I am not sure I can be specific, Mr. Chairman. If one 
were of the opinion that at the contemplated date of opening for 
business there simply was not competent management, presumably 
one would express an opinion to that effect and then it would be up 
to the Governor in Council to decide whether to take the chance on 
whether that management would be forthcoming. 


The Chairman: So you would take a look at the competence of 
the management? 


Mr. Scott: Yes. 
The Chairman: Anything else? 
Mr. Scott: I do not think so, 


The Chairman: You would endeavour to satisfy the statutory 
requirements? 


Mr. Scott: Quite. 


The Chairman: Now are you in a position to tell us or have you 
acquired the information in such a way that you cannot tell us what 
has been the annual rate of deposit received by the Bank of British 
Columbia since it started to operate? 


Mr. Scott: It has now been open to the public for a little more 
than three years, and the last financial statement shows that its total 
resources are now Slightly more than $150 million. It started with a 
capital slightly less than $13 million. 


The Chairman: And as to its deposits, do you recall what they 
amount to? 


Mr. Scott: The total deposits would be $150 million less $13 
million which would be roughly $135 million or $137 million. 


The Chairman: If you average that progressively, it means that 
they have been taking in about $35 million per year in deposits? 


Mr. Scott: Yes, or perhaps a little more. 


Senator Beaubien: Mr. Scott, how much capital do you think a 
new bank would have to raise before you could recommend to the 
Governor in Council to give them an operating certificate? 


Mr. Scott: The Bank Act contains a minimum of $1 million 
subscribed. Presumably if Parliament had felt that some much larger 
amount was essential in all cases, a much higher figure would have 
been stipulated in the Act. But conceivably one might have a 
situation where if the capital raised had been set at a lower point 
and the plans of the bank were quite out of proportion to the 
capital, this would become a factor, but I do not think that one can 
tule out a bank with small capital provided the requirements of the 
Act have been met with if their plans are consistent with that 
capital. I would not want to at any rate. 


The Chairman: Well, you would not expect plans leading to the 
establishment of a substantial number of branches and thinking in 
terms of the international money market as being a relevant 
consideration in relation to a capital of $1 million. 


Mr. Scott: I agree with what Mr. Levinter said this morning that 
branch openings are expensive. If one were to contemplate a 
number of them within a limited period, it might erode a fair 
amount of the initial capital before the bank was paying its way. 


Senator Connolly (Ottawa West): In other words you think it is 
prudent to proceed slowly. 


Mr. Scott: Yes, although the rate might be influenced by the 
extent of capital raised. If you raise a lot of capital you can start 
more ambitiously than if you have a small amount of capital. 


Senator Lang: Mr. Scott, are banks covered by the Canada 
Deposit Insurance? 


Mr. Scott: Yes, they are automatically. 


The Chairman: Under the Canada Deposit Insurance Corpora- 
tion Act the depositor is protected in a limited way to $20,000. 


Mr. Scott: Twenty thousand dollars per account, per institu- 
tion. 


Senator Connolly (Ottawa West): And the bank pays the 
premium, which is geared to the deposits. 


The Chairman: It is not related to its capital. 


Mr. Scott: It is related to the amount of deposits in the area 
which is insured, namely up to $20,000. 


Senator Lang: Does that apply to branches? Could there be 
$20,000 coverage in a head office and $20,000 in a branch, for a 
total of $40,000? 


Mr. Scott: No; the limit is effective on the total deposits in one 
institution. It does not matter if it is spread between a number of 
offices; there can be $20,000 in each institution. 


Senator Lang: One bank would only have $20,000, no matter 
how many branches there were? 


The Chairman: It is cumulative, up to $20,000. 


Senator Connolly (Ottawa West): Mr. Chairman, there is always 
a problem for this committee and for any committee of Parliament 
in respect of applications such as this, because any Canadian can 
come here and make an application for a bank charter. Relying on 
what we hear from the witnesses, the applicants and the Inspector 
General of Banks... 


The Chairman: But we can still say yes or no. The statute does 
not compel us to say yes. 


Senator Connolly (Ottawa West): No, of course not; we have to 
use our judgment. Is it unfair to ask Mr. Scott, “Does the 
application in this case appear to be reasonable? ” 


Mr. Scott: At this point, Senator Connolly, it is very difficult 
for me to say that. 
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Senator Connolly (Ottawa West): Could I perhaps be a little 
more precise? At this point is it possible for anyone to say that any 
application is a reasonable application? 


Mr. Scott: I think it is possible to say that people are 
proceeding in a reasonable fashion. I do not believe anyone can say 
in advance whether the outcome will be financially successful. 


The Chairman: I do not think you can expect guarantees that 
the project will be successful, 


Senator Connolly (Ottawa West): No, and I think the experi- 
ence of this committee in respect of the four banks referred to 
earlier by the chairman was a good experience. 


The Chairman: Yes. 


Senator Connolly (Ottawa West): Those applications were only 
25 per cent successful, 


Mr. Scott: Of course, only one of them had a run at it. 
Senator Molson: What about the Bank of Western Canada? 
Mr. Scott: It never opened its doors. 


Senator Molson: No, but it tried pretty hard for a while, did it 
not? 


Mr. Scott: It was not a failure to generate business or operate 
successfully that caused it to cease. 


Senator Walker: They were in a hurdle race. However, is this 
not a unique bank application, inasmuch as it is appealing to the 
ethnic groups, which are very powerful in Canada now? I believe 
there are approximately 300,000 or more Italians in Toronto, They 
like to have a say in their own banks and would like to have Italian 
directors and other persons interested in them. No one can say that 
the Jewish community is not very powerful financially and in 
population. The other ethnic groups must also be taken into 
consideration, 


Is it not a harbinger of success if they could obtain the backing 
of these very large ethnic groups which, as I understand Mr. 
Levinter, they have in mind? 


Senator Cook: Another way of putting it would be: Is there any 
reason to prevent this group from endeavouring to form the bank at 
the present moment? 


Mr. Scott: From my point of view I do not care where they get 
the money, so long as they get enough to be successful. 


Senator Molson: May I ask the Inspector General whether he 
agrees that there is a need, or a place for a bank such as the one 
proposed? 


The Chairman: He may or may not wish to answer that question. 


Senator Molson: I think the question as to a place for one is fair. 
If there is not a place, he could not possibly recommend the 
application. There must be a place; maybe not a need, 


The Chairman: That would be an element for his consideration 
in advising his minister or the Governor in Council as to the 


feasibility. Maybe he will consider this in that sense; if there is not a 
place, it is not feasible. 


Senator Molson: That is my point. I would like to ask him if he 
agrees that there is a place for another bank such as that proposed, 


Mr. Scott: I might just mention, Senator Molson, that this 
Government and, I think, preceding governments have stated that it 
is government policy to encourage the formation of new banks. 
Therefore it would be inappropriate for me to suggest that that was 
wrong. 


Senator Connolly (Ottawa West): We cannot ask you to 
comment on government policy. 


Senator Molson: I do not ask for a comment on government 
policy but, as Inspector General of Banks and charged with the 
supervision of the banking system, I do not think it is an unfair 
question to ask him if there is a place in Canada for another bank, I 
think this committee takes the same view as the Government, that 
there is a place for properly set up banks, That was the view years 
ago when, as the chairman has said, one out of the four who came 
here was successful, two did not pursue it any further and the third 
raised the money, then backed away. 


Senator Cook: One answer is that there is always room to talk. 


The Chairman: It depends on who is pushing it. Senator Molson, 
maybe the witness can protect himself, but your question bothers 
me, as it puts him on the spot to answer by virtue of his position as 
Inspector General of Banks as to whether there is or is not a place 
for another bank. 


Senator Lang: It is a question rather in the nature of public 
convenience and necessity, Mr. Chairman. 


The Chairman: I am just giving the opportunity. You may not 
feel that you wish to answer that question, in which event I will not 
pursue it. 


Mr. Scott: I am not sure of all the implications of the question. 
For example, is it to say that there is room for another bank and 
imply criticism in some way of the operations of the existing 
banks? 


Senator Carter: Can.we put it this way: one of the objectives of 
the Bank Act revision, as I recall it, is to increase competition 
among the existing nine banks, If competition is a good thing and 
we want more of it among the existing nine, is there any reason that 
there should not be ten, which would improve it further? 


Mr. Scott: There have been ten. 


The Chairman: We have had more than ten at times and they saw 
fit to merge. 


Senator Molson: I think my question has now been answered. 


Senator Connolly (Ottawa West): Under the provisions of the 
Bank Act it is open to a group of Canadians to apply for a charter 
regardless of the existing institutions. It is the right of a Canadian to 
do this and this group is exercising that right. They assumed a great 
deal of responsibility, but I suppose they take that risk when they 
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come to Parliament with their application. We do not necessarily 
endeavour to protect them, except withim the four corners of the 
Bank Act. 


The Chairman: What you are not looking at, senator, is that 
banking is quite different from an industrial company. In an 
industrial company the people who want to get going on it put their 
money into it, but when you are establishing a bank you are dealing 
with depositors’ money. 


Senator Connolly (Ottawa West): That is precisely the point I 
was coming to, and perhaps this is a proper question to ask the 
Inspector General: Is there danger for the public here? In other 
words, by approving an application for a charter are we putting risks 
before the public that are unwarranted and undue? Is it in the 
public interest to consider a further application for a bank, and in 
particular in this case are the circumstances described by the 
applicants such as to warrant a conclusion that it is a reasonable risk 
to allow the public to assume? There are some protections, The 
Canada Deposit Insurance Corporation is protection for the deposit- 
ors. The investor takes chances the same way the applicants would 
take their chances. 


Mr. Scott: I am not sure how to answer your question. Under 
our system, of course, Parliament does accept a large measure of the 
initial responsibility in its judgment of the persons involved and 
their capacity to carry out their intention. There are countries 
where this decision is made by officials, perhaps equivalent to 
Letters Patent. It does not go through Parliament or Congress, or 
whatever. Under our system the initial responsibility lies with 
Parliament after it has informed itself as far as possible as to the 
capacity of the people to carry out their intention. 


Senator Lang: Are banks the only charters left to Parliament 
now? Am I correct in that assumption? 


The Chairman: Railways, telephones. 


Senator Lang: We no longer have any other financial institu- 
tions such as life insurance companies, trust companies? 


The Chairman: No. May I change the subject for a minute? The 
great concern I have, which I raised with Mr. Levinter and I was 
wondering how it concerns you, is the matter of security. We read a 
great deal nowadays about the establishment of fronts for opera 
tions that are not legal. There is no such suggestion in what I have 
said in relation to this application, but if we assume that a charter is 
granted and they commence to operate and there has been a very 
wide distribution of the shares, and the capital involved to move 
into the market and acquire those shares or control of them would 
be much less than of any other banking institution in Canada, is it 
part of your job to be on the alert to see if there is any such 
movement or would you look for it? 


Mr. Scott: Yes, it is, and it was particularly with a view to the 
possibility of new bank proposals coming forward that the 10 per 
cent limitation on any one shareholder and his associates was 
written into the act in 1967. It is theoretically possible for people 
who are not associated in any way to get together and gain control 
of the stock of a bank, no one of them having more than 10 per 
cent, but if they are associated in any other common project such as 


being directors or officers, or whatnot, of any other corporation, 
then their holdings are pooled and they would run into the 10 per 
cent limitation. We would really have to worry about a group not 
associated in any other way, but combining for the first time in 
going after the stock of a bank. As the chairman has said, this 
danger is greater the smaller the amount of stock involved. We do 
watch the records. We get regular returns of the major shareholders 
in banks and we watch for possible associations. 


The Chairman: I think it is almost impossible to lay down a line 
that you could follow with assurance that you would catch such a 
situation. You just have to keep checking. 


Are there any other questions? 


Senator Connolly (Ottawa West): How long has it been since 
there has been a bank failure in Canada? 


Mr. Scott: The Home Bank in 1923. 


Senator Connolly (Ottawa West): And have the safeguards 
which have been built into the Bank Act mitigated against the 
possibility of failure in your view? 


Mr. Scott: Yes. For example, the setting up of the office of 
Inspector General of Banks, following the Home Bank failure, and 
also the provisions concerning the auditors of banks were greatly 
stiffened at that time. 


The Chairman: | learned how not to run a bank when the Home 
Bank failed. One of my first duties in law was working with the 
man who was prosecuting the directors of the Home Bank. I am not 
sure that I ever learned how to run a bank, but I certainly learned 
how not to run a bank. 


Senator Walker: Was that Mr. Tilley? 
The Chairman: No, Mr. McCarthy. 


Are there any other questions? I wanted to ask Mr. Scott a 
further question as to whether he sees any objection to the name 
United Bank, since we are about to hear from a person representing 
the United Trust Company in opposition to the use of that name. 


Mr. Scott: There is no objection on the part of the Government 
to the name. 


The Chairman: Thank you. 


We now have Mr. Goldberg who is appearing on behalf of the 
United Trust Company. 


Mr. A. S. Goldberg, Counsel, United Trust Company: Mr. 
Chairman, honourable senators, I am appearing on behalf of the 
United Trust Company which is an Ontario trust company having 
30 branches in Ontario and approximately 30,000 depositors. The 
name of the company was changed to the United Trust Company as 
of September 1, 1970, and the company since that time has spent a 
great deal of money in expensive radio and newspaper advertising. 
We have no objection to the incorporation or the granting of a 
charter to the United Bank. Our objection to the proposed bill, 
however, is that the name United Bank may be confused with the 
name of United Trust Company. 
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Senator Connolly (Ottawa West): What is the exact name of 
your company? 


Mr. Goldberg: United Trust Company. 

Senator Connolly (Ottawa West): Of Canada? 

Mr. Goldberg: No, just United Trust Company. 

Senator Connolly (Ottawa West): And the name of the bank? 
Mr. Goldberg: I believe it is the United Bank of Canada. 


Senator Connolly (Ottawa West): We have the United Trust 
Company on the one hand, and you are in the trust company 
business which is aligned to banking, and on the other hand we have 
the United Bank of Canada, and you feel these two names will be 
confused. 


Mr. Goldberg: Yes, I do, senator. Our submission is that if you 
look at the two names on two separate pieces of paper they may not 
look alike, but when you get into the question of advertising for 
depositors, the names United Trust and United Bank will be used. I 
cannot see the advertising geniuses at work trying to use the full 
names in each case. They use the catchiest phrase available, and our 
submission is that the public will likely be confused by the fact that 
the two names are so similar. It is unlike the case where you have 
the Bank of Montreal and the Montreal Trust Company, and other 
names like that, which I submit are just as confusing, but at that 
time the trust companies were not competing as directly with the 
banks for depositors as they are today. At the present time the 
banks are advertising for depositors and the trust companies are 
doing the same thing. They each announce different rates of interest 
and different chequing privileges. My submission is that if they use 
the name United Bank it will create confusion in the minds of the 
customers, and particularly so if one considers that the first branch 
of the United Bank is expected to be in Toronto and that the 
United Trust Company does have 15 branches there. 


The problems have been foreseen by Parliament in terms of 
other matters, particularly in terms of the Trade Marks Act, section 
7(b) of which says that no person: 


—shall direct public attention to his wares, services or 
business in such a way as to cause or be likely to cause 
confusion in Canada, at the time he commenced so to direct 
attention to them, between his wares, services or business and 
the wares, services or business of another; 


My submission is that the two names are likely to cause confusion. 
People have gone to court over similar names. I do not want to cite 
a whole series of cases, but there have been several cases dealing 
with names that are similar, particularly where companies are not 
competing directly but are in very closely allied lines, in which the 
courts have held that the names are so similar that the public would 
be confused. The whole purpose of section 7(b) is to avoid 
confusion of the public, and our problem is that we are very 
concerned that the public will be confused, that depositors will 
come into the United Bank and say, ‘“‘You advertized 8 per cent 
credit on savings accounts, and yet you are only giving 7 per cent”, 
and vice versa, they will come into the United Trust and be upset 
because of the United Bank’s advertising. 


Senator Haig: They would not make a deposit in the bank. 


Mr. Goldberg: That is true. The problem is that at that time he 
has already been confused and has gone to the length of going into 
the bank. 


The Chairman: He would still be looking for his 8 per cent, 
would he not? 


Mr. Goldberg: Yes, he would. 
The Chairman: So he would not leave his money with the bank. 


Mr. Goldberg: That is true. My submission is that he would at 
least be enough confused to walk into the wrong place, and that is 
the problem we face and that we are concerned about. We are not 
saying we will end up on the losing side; maybe the United Bank 
advertising will do well for us. 


The Chairman: He would quickly be unconfused if he were not 
going to get 8 per cent, would he not? 


Mr. Goldberg: He would be. The problem is that he was 
confused by even having to go to the bank. I submit at that stage of 
the game he will be upset with perhaps both the United Bank and 
the United Trust. Mr. Levinter indicated to me earlier today that he 
had given deep consideration to the name. I submit that the name is 
not so unique or distinctive that it cannot be changed without 
hurting the bank, and I submit that the name should be changed. 


The Chairman: Suppose they were using symbols and the United 
Bank had the symbol UB, following the lettering that the CNR is 
favouring now, and suppose the United Trust used the letters UT. 
Do you say that in that context there would be confusion? 


Mr. Goldberg: Only if the symbols were very similar. If the 
symbols were similar, then the fact that they are two separate letters 
would not, I submit, unconfuse the public. This is what the courts 
have held. 


The Chairman: Except that you are addressing yourself to 
confusion in the name. 


Mr. Goldberg: Yes. 


The Chairman: When you are talking about symbols, if the bank 
produced a symbol that would lead the public to think it was a trust 
company you would have an action quite independently, would you 
not? 


Mr. Goldberg: Perhaps we might. What we are trying to do is 
head off the possibility of getting involved in that kind of action. 


Senator Connolly (Ottawa West): Do you really think there is 
that kind of confusion in these days of mass advertising, between 
trust companies and banks? Take the Royal Trust and the Royal 
Bank. Does anybody confuse the facilities and the work of the 
Royal Bank with that of the Royal Trust? 


The Chairman: I do not think so. 


Senator Connolly (Ottawa West): Perhaps there was a day when 
that happened. When I think of a trust company I think of 
something altogether different from a bank. 
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Senator Burchill: There is the Montreal Trust and the Bank of 
Montreal. 


Senator Connolly (Ottawa West): The witness used that as an 
example, and it is a good example. 


Mr. Goldberg: I quite agree that you, senator, perhaps do not 
have any risk of confusion between trust companies and banks. | am 
talking about the common depositor who does not associate a trust 
company with the old trust facilities of looking after estates and real 
estate, but who looks at a trust company as a house where he can 
deposit his money. If you walk down Sparks Street, for instance, 
and take a look at the new Toronto-Dominion Bank and the new 
Montreal Trust, from outside one looks the same as the other. The 
names are different, but certainly in appearance each one looks like 
the other. The banks are starting to look more like the trust 
companies. 


Senator Connolly (Ottawa West): Some banks look like steeples, 
but people do not go into them to go to church. 


Senator Lang: Do the applicants have any other name that they 
would just as soon have as “‘United”’, like ‘““‘Home”? 


The Chairman: I do not feel strongly enough that there can be 
any confusion, and I therefore did not ask them the question, but if 
any senator wants to ask about it, that is perfectly all right. 


Senator Walker: It is in the interests of each of them to keep 
themselves distinct, is it not? 


Mr. Goldberg: It is. I am not suggesting that we are going to get 
any advantage, or that they are. My submission is that it will be 
confusing. 


Senator Walker: Your symbols will be distinct too, so there 
would not be any opportunity for confusion, would there? 


Mr. Goldberg: I think there is. 
Senator Walker: Do you? 


Mr. Goldberg: In terms of looking at the kinds of advertising 
that banks and trust companies do at the present time, particularly 
in looking for deposits, and with respect to other facilities, I can 
foresee the public just saying “United” for the United Bank or the 
United Trust, and I submit that for the unsophisticated members of 
the public there is a risk of confusion. 
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The Chairman: Are there any other questions? 


Senator Lang: Mr. Chairman, may I, through you, direct a 
question to the applicants and ask them if there is any other name 
they would be equally happy with? 


Mr. B. V. Levinter: When the name “United Bank” was 
formulated, we were familiar with the fact that back in 1970 the 
company of Mann & Martel had a company the United Trust. We 
were completely cognisant of what a bank is. There is a distinction 
between a bank and a trust company. We considered the name 
because we anticipate being national. The name “United” is a 
uniting of all communities. It was very important to our concept 
that all people would be together in a cosmopolitan way, and we 
would be a united Canada. I do not see how anyone could ever 
mistake a trust company for a bank. If someone is sufficiently 
sophisticated that they know they can get 8 per cent on a deposit, 
they are surely sufficiently sophisticated to know where to go to get 
it. 

The Chairman: The only question at the moment is whether you 
have been thinking in terms of an alternative name. Your answer can 
be“Yes" or “No,”. 


Mr. B. V. Levinter: No, sir. 


Senator Desruisseaux: You mentioned that you were going to 
operate in the Province of Quebec. I see you have incorporated only 
one name. 


The Chairman: No, two names. There are two names in clause 5 
of the bill. 


Mr. B. V. Levinter: Banque Unie du Canada. 


The Chairman: If there are no further questions there are certain 
determinations we should make. We may want to have a discussion. 
When the witnesses have retired we can discuss our views on this. 
Then I want to detain the committee perhaps for five or ten 
minutes, but no more, for an in camera discussion on Bill C-259, 
and the tax summary, just to tell you where we are at. Is that 
agreeable to the committee? 


Hon. Senators: Agreed. 
(The committee hearing continued in camera). 


The committee adjourned. 
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THE STANDING SENATE COMMITTEE ON 
BANKING, TRADE AND COMMERCE 


The Honourable Salter A. Hayden, Chairman 


The Honourable Senators, 


Aird 
Beaubien 
Blois 
Benidickson 
Burchill 
Carter 
Choquette 


Connolly (Ottawa West) 


Cook 

Croll 
Desruisseaux 
Everett 
Gélinas 
Giguére 


Grosart 
Haig 
Hayden 
Hays 

Isnor 

Lang 
Macnaughton 
Molson 
Smith 
Sullivan 
Walker 
Welch 
White 
Willis—(28) 


Ex officio members: Flynn and Martin 


(Quorum 7) 


Orders of Reference 


Extract from the Minutes of the Proceedings of the 
Senate, September 14, 1971: 


“With leave of the Senate, 
The Honourable Senator Hayden moved, seconded 
by the Honourable Senator Denis, P.C:: 


That the Standing Senate Committee on Banking, 
Trade and Commerce be authorized to examine and 
consider the Summary of 1971 Tax Reform Legisla- 
tion, tabled this day, and any bills based on the Budget 
Resolutions in advance of the said bills coming before 
the Senate, and any other matters relating thereto; and 


That the Committee have power to engage the ser- 
vices of such counsel, staff and technical advisers as 
may be necessary for the purpose of the said 
examination. 


After debate, and— 
The question being put on the motion, it was— 


Resolved in the affirmative.” 
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Wednesday, September 29, 1971. 
(39) 


Pursuant to adjournment and notice the Standing 
Senate Committee on Banking, Trade and Commerce met 
this day at 9:30 a.m. to consider: ‘“SSummary of 1971 Tax 
Reform Legislation”’’. 


Present: The Honourable Senators Hayden (Chairman), 
Aird, Beaubien, Benidickson, Blois, Burchill, Carter, Con- 
nolly (Ottawa West), Cook, Flynn, Gélinas, Haig, Lang, 
Macnaughton, Molson, Sullivan and Walker—(17). 


In attendance: E. Russell Hopkins, Law Clerk and Par- 
liamentary Counsel and Mr. Alan J. Irving, Legal Advisor. 


WITNESSES: 


Mr. Arthur A. R. Scace, partner, law firm of McCarthy 
and McCarthy. 

Mr. Stephen C. Smith, partner, 
McCarthy and McCarthy. 


At 12:25 the Committee adjourned. 


law firm of 


2:15 p.m. 
(40) 


At 2:15 the Committee resumed. 


Present: The Honourable Senators Hayden (Chairman), 
Aird, Beaubien, Benidickson, Blois, Burchill, Carter, Con- 
nolly (Ottawa West), Cook, Flynn, Gélinas, Haig, Lang, 
Macnaughton, Molson, Sullivan and Walker—(17). 


Present, but not of the Committee: The Honourable 
Senator Laird—(1). 


In attendance: E. Russell Hopkins, Law Clerk and Par- 
liamentary Counsel and Mr. Alan J. Irving, Legal Advisor. 


WITNESSES: 
Mr. Arthur A. R. Scace; 
Mr. Stephen C. Smith. 


At 5:00 p.m. the Committee adjourned until Thursday, 
30th September at 9:30 a.m. 


Thursday, September 30, 1971. 
(41) 


Pursuant to adjournment and notice the Standing 
Senate Committee on Banking, Trade and Commerce met 
this day at 9:30 a.m. to further consider: 

“Summary of 1971 Tax Reform Legislation”’. 
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Present: The Honourable Senators Hayden (Chairman), 
Aird, Beaubien, Benidickson, Blois, Burchill, Carter, Cho- 
quette, Connolly (Ottawa West), Cook, Gélinas, Haig, 
Lang, Macnaughton, Molson, Smith, Sullivan and Walk- 
er—(18). 


In attendance: The Hon. Lazarus Phillips, Chief Coun- 
sel; E. Russell Hopkins, Law Clerk and Parliamentary 
Counsel and Mr. Alan J. Irving, Legal Advisor. 


WITNESSES: 


Mr. Arthur A. R. Scace; 
Mr. Stephen C. Smith. 


Upon motion of the Honourable Senator Macnaughton, 
it was Resolved that the Leader of the Government in the 
Senate, on behalf of the Committee, request the Minister 
of Finance to submit to the Committee a list of the pro- 
posed amendments to be submitted by his Department 
respecting Bill C-259. 


At 12:15 p.m. the Committee adjourned to the call of the 
Chairman. 
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F. A. Jackson, 
Clerk of the Senate. 
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Ottawa, Wednesday, September 29, 1971. 


The Standing Senate Committee on Banking, Trade and 
Commerce met this day at 9.30 a.m. to give consideration 
to the Summary of 1971 Tax Reform Legislation, and any 
bills based on the Budget Resolutions in advance of the 
said bills coming before the Senate, and any other matters 
relating thereto. 


Senator Salter A. Hayden (Chairman) in the Chair. 


The Chairman: Honourable senators, I call the meeting to 
order. As you know, our purpose this morning is to com- 
mence the study of Bill C-259 and to indulge in a little of 
what I call the educational process of getting some back- 
ground and understanding of it. 


We have two gentlemen here to help us on our way in 
that regard. I will tell you briefly about them, and then I 
would like them to amplify on it. 


A course of lectures was prepared at the request of and 
for the Law Society of Upper Canada, and you are looking 
at the gentlemen who did most of the work on that. A 
series of lectures was delivered to the members of the Law 
Society. I do not know how many were in attendance— 
perhaps 500 or so—and these are the men who did the 
major portion of the work in that regard. I feel this is the 
way we should begin in order to get some understanding 
of this bill. You are certainly not going to master all its 
details in one or two days, but at least when we go back 
over parts of it, when the briefs come in, you may be more 
familiar with and have a somewhat better understanding 
of it. That is the idea of these discussions. 


I should tell you the allocation of headings today. We are 
going to start with the changes in personal tax, with which 
Mr. Stephen Smith will deal. Then we are going to consid- 
er capital gains, which is a very important subject and 
which has a great many ramifications. Mr. Arthur Scace is 
going to deal with that. We have an agenda beyond that, 
but capital gains is bound to take some time. 


Senator Beaubien: We are going to sit this afternoon? 


The Chairman: Yes, this afternoon and tomorrow morn- 
ing. For those who might like to know when Lazarus 
Phillips is going to be here, I can tell you that he will be 
present in the morning. He said he would not miss these 
hearings for anything in the world. He is going to be chief 
counsel for the committee. 


Senator Connolly: Mr. Chairman, this is a matter we will 
have to deal with only once, to make the procedures com- 
pletely regular. What I note is that the two topics which we 
will be discussing this morning—namely, personal tax and 
capital gains—are the first two items in the Summary of 
1971 Tax Reform Legislation, which was the basis of your 


motion in the Senate, and from there you go on to the 
legislation arising therefrom. 


The Chairman: Yes, the selection is just coincidental, not 
deliberate. That is the order in which they appear in the 
summary. 


Senator Connolly: They happen to be the first and second 
chapters of the summary. 


The Chairman: Yes. The other thing I should say is that 
so far as questions are concerned, our two witnesses are 
prepared to accept questions at any time. That is the only 
way we can deal with it. We cannot just go ahead with a 
lecture for half an hour, or something like that, because 
there may be a question, the answer to which would help 
you right at the beginning to understand, so you are free to 
ask questions at any time. 


Mr. Scace, is there a short statement you would like to 
make before Stephen Smith proceeds? 


Mr. Arthur R. A. Scace, partner in the law firm of McCarthy & 
McCarthy: I think you have covered it very well, Mr. Chair- 
man. We are certainly prepared to accept questions, but I 
do not give any undertaking that we can answer them. I 
think at this time, even three or four months after the bill 
has been introduced, nobody in the country has all the 
answers, and we are all struggling to try to get them. 


I think you will all be aware that this is probably the 
most difficult piece of legislation that has ever been placed 
before Parliament. I am not an expert in these matters, 
and you may be able to find something that you think 
ranks with it. It is very complex, and necessarily so. As 
soon as a capital gains tax is imposed the ramifications of 
it necessarily involve a complex tax statute. You have 
probably heard a lot of criticism in the press and from 
various associations about its complexity, with people 
saying they cannot understand it. It is difficult, but I 
believe a lot of practitioners have now come to the conclu- 
sion that it may not be complex enough; that there are 
gaps, that there are things that should be in there and that 
are not. I believe it will get worse before it gets better. 


If I may refer to the order in which we are dealing with 
the different subjects, I think it was fortutious that person- 
al taxation came first and then capital gains. We just 
wanted to give you an initial rundown on the important 
but fairly minor changes in the personal field. Capital 
gains came next, because it is the keystone of the system. 


With that, I would like to turn you over to Mr. Smith. 


Mr. Stephen C. Smith, partner in the law firm of McCarthy & 
McCarthy: The remarks I have to make on the taxation of 
individuals and families are really just a brief summary of 
those areas. They are not a lecture that we prepared for 
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the Law Society, because we felt it was something people 
could read for themselves. These remarks are intended as 
a survey of the matters dealt with in chapter 1 of the 
Government’s summary of Bill C-259, and put the other 
topics, which are much more important, in context. 


Mr. Benson said that the changes in the bill as they 
affect individuals and families—and I am talking about 
individuals apart from their capacities as investors; I am 
not talking about their capital gains or their dividend 
incomes, but basically their employment incomes—the 
changes in those areas were intended, he said, to signifi- 
cantly reduce the tax burden on lower-income Canadians. 
This is done, first, by changes in the progressive rates; 
secondly, by higher personal exemptions; thirdly, by 
broader deductions for wage earners; fourthly, by the 
general income averaging provisions; and lastly, by broad- 
ening the tax base to include a number of types of receipts 
that have not before been included in income. 


I will deal with the last point first, the ways in which the 
tax base has been enlarged. Arthur Scace will deal with 
the treatment of capital gains, but that is the first obvious 
enlargement of the tax base, the inclusion of one half of 
your capital gains in income. 


Secondly, the dividend tax credit has been revised to 
require the inclusion in income of the credit—the gross-up 
and credit system—which is really intended to make that 
credit as progressive as the tax rates themselves. 


The third major enlargement of the tax base is the 
requirement that fellowships, scholarships and bursaries 
be included in income. A $500 exemption applies there. 
Research grants are included where they exceed the 
expenses of doing the research incurred by the researcher 
(sections 56(1)(n) & (0)). 


The fourth area that has been added is medicare contri- 
butions. The amount contributed on an employee’s behalf 
to a public medicare plan by his employer is to be included 
in the employee’s income (section 6(1)(a)). The same thing 
applies to adult training allowances, including benefits 
which may be paid under special programs to assist the 
textile and automotive industries, although the automotive 
industry one may be redundant by now (sections 56(1)(m) 
56(1)(a)(vi) & 56(1)(a)(v). 


Another area is unemployment insurance benefits. They 
now have to be included in income, but the employee is 
given the right to deduct his contributions to the plan 
(section 56(1)(a)(iv) & section 8(1)(k)). 


Payments received under income maintenance are to be 
included where the plan is one to which the employer has 
contributed, but it is only the excess over the employee’s 
own contributions that is taxed, not the total of the 
employer’s and the employee’s contributions. 


Senator Connolly: Is that latter done separately? In other 
words, do you get the deduction as a deduction from 
general income, or do you get it in a specific category, in 
which you report the payments you get and then deduct 
from that? It may not matter. 


Mr. Smith: It is clause 6(1)(/) of the bill. 


Senator Connolly: It may be a detail we can deal with 
later. 
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Mr. Smith: As the clause reads, the amount that is to be 
included is the amount he is paid as a benefit out of the 
plan, but then he deducts what he has contributed from 
that benefit to get the portion of it that is taxable. 


The Chairman: He reports the net, in other words. 


Senator Connolly: It is sort of dealt with as a class benefit, 
a categorical benefit. I am sorry, I should not have asked 
that at this point. 


Mr. Smith: The last inclusion in income that is new is 
really just a refinement of something that has been going 
on all along. That is the personal use of a company car. 
Under the present act the department has ascertained how 
much use of a car was in fact personal, what percentage of 
the use might be attributed to personal use, and has 
required the inclusion in income of that portion of the cost 
of providing the car. Under the tax reform bill, in clause 
6(1) (e) and clause 6(2), there is a minimum taxable value 
set out. At least 1 per cent per month of the original cost of 
the car will be deemed to be a benefit to the employee, or 
one-third of the rental that the employer pays for the car if 
he leases it. That is the minimum. Nobody can report less 
than that amount of personal use as income. But it still 
leaves it open for the department to say that it should be 
half or 100 per cent, depending on the facts. 


Incidentally, if on any of these points you would like the 
clause references, I have them in my notes. I do not know 
whether you want to be bothered with them all, but any 
that you would like to have I can give. 


Senator Carter: If you would not mind reporting that, it 
could go on record. It might be useful to have later on. 


Mr. Smith: I will see that the record has the references for 
the comments already made. 


The Chairman: The comments that have already been 
made and are not annotated in that way will be dealt with 
when we get the typescript and they can included before 
the final printing. 


Mr. Smith: The second category of changes I would like. 
to deal with is the deductions in computing income that 
are new deductions or exclusions from income, which 
really amounts to the same thing. The first area is child 
care expenses, which is dealt with in section 63. This 
permits a taxpayer, usually the wife, to claim up to $500 
per child who is under the age of 14, up to a maximum of 
$2,000 per family. The wife ordinarily claims it, but if the 
husband is a widower or divorced or separated and he has 
custody of the children, the husband can claim it. It can 
only be taken when the child care that is provided is 
necessary for the taxpayer to earn employment or busi- 
ness income. It can cover ordinary baby-sitting costs, day 
nursery care and limited amounts of board where it is paid 
to a school or camp, up to $15 per week per child for 
board. 


Another limitation is that it cannot exceed two-thirds of 
the earned income of the parent who is making the 
deduction. 


The second area is employment expenses. Every taxpay- 
er who is employed will be entitled to a deduction of 3 per 
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cent of his employment income, up to $150 per year. That 
is introduced by section 8(1) (a). The thing to note is that 
the employee does not have to provide any receipts of 
expenses. It is like the standard medical deduction. He just 
claims it. 


Senator Connolly: That is, every person receiving wages 
or salary is entitled to $150, whether he is in business or in 
the public service or in education? 


Mr. Smith: It would not apply to somebody who is in 
business personally on his own account. It is intended to 
cover employees. 


Senator Connolly: Employees in business, but it does 
cover public servants too? 


Senator Benidickson: Not necessarily an architect; it could 
be a schoolteacher. 


Mr. Smith: It is not available to salesmen who could 
otherwise claim expenses under the act; and it is not 
available to a member of the Senate or of the House of 
Commons. 


The Chairman: And it is not available to a director, as a 
director. 


Mr. Smith: That is right, because he would not be consid- 
ered as being employed. 


Senator Macnaughton: Be sure to put the reference in. 
Mr. Smith: It is section 8(1) (a). 


Senator Connolly: Do you intend to give the rationale for 
these changes? I suppose that generally they are thinking 
about situations where a man has to incur heavy expense, 
say to get to his work from his home? 


Mr. Smith: I think it was implicit in many of the briefs, 
and in the White Paper itself, that employees as a class 
have felt hard done by because they cannot claim deduc- 
tions, except those that the act specifically permits them to 
claim. These were very ungenerous. This is an attempt 
now to give some recognition to the fact that an employee 
in many cases has to travel to his job, he has to buy 
clothes, he has to buy in some cases tools and other things 
like that, that his employer does not provide. The employ- 
er could deduct them, where they are necessary for the job 
and he provides them, but in many cases he does not. 


Senator Benidickson: This has been previously very 
narrow. It started with railway men and then it widened a 
little. 


Senator Flynn: When it is a deduction of only $150 as a 
maximum, what about someone who earns a $20,000 
salary? He may have greater expenses of the nature you 
have described. As Senator Connolly says, if he has heavy 
expenses for going to work, the $150 would not carry him 
very far. 


Senator Connolly: From what I have seen a man who is in 
that category probably would have opportunities to get 
additional expense money. For example, if he had to take 
a trip out of Canada or out of his home city, this would be 
an expense against the firm. There would be things like 
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that. I think this is primarily intended for rather personal 
expenses incurred in the earning of money. 


Mr. Smith: Yes. It really means that if the employer did 
pay for them, they would be considered as a benefit to the 
employee and would be taxed anyway. It is a general 
concession to employees. 


Mr. Scace: Senators will note the revenue effect of the 
proposal. It is not broken down completely, but the 
employment expense allowance, moving expenses and 
other deductions which are being talked about, will come 
to somewhere between $205 million and $285 million. 


Mr. Smith: There are a lot of employees. 


Senator Connolly: It covers everyone in the country 
except the self-employed. 


Senator Molson: It does not matter whether he is receiv- 
ing some expense allowances as well? 


Senator Benidickson: That is the same as the Charitable 
Donations Act. 


Senator Molson: You do not have to give to get! 
The Chairman: No, the hand is out. That is a starter. 
Senator Molson: Yes. 


Mr. Smith: Another new kind of deduction for individuals 
is moving expenses. That is provided for in section 62. This 
is made available as a deduction to employees, self- 
employed persons, and full-time students, who are not 
otherwise reimbursed by someone for making a move. It is 
available as a deduction in the year of the move or the 
next following one. One limitation is that the new place of 
residence must be at least 25 miles closer to the new job 
location. Obviously, one does not want people moving 
from one side of Toronto to the other claiming that as a 
moving expense. 


The Chairman: Or moving from one side of the street to 
the other. 


Senator Beaubien: What about senators moving from 
Newfoundland to Ottawa? 


The Chairman: You are dealing with a special category, 
senator. 


Mr. Smith: The expenses defined include the cost of 
travel of the taxpayer and members of his household, their 
board and lodging while they are travelling, transportation 
and storage costs of their personal effects, the cost of 
cancelling a lease and the selling cost of their old resi- 
dence. That is all in section 62(3). 


Senator Molson: There is no limit on that? 


Mr. Smith: No. Another category of expense deduction is 
not really a deduction but rather an exclusion from 
income. Ordinarily expenses of transportation, board and 
lodging may be required to be included in income. They 
broadened the scope of the deduction available to 
employees to cover employees who leave their ordinary 
residence for at least 36 hours for purposes of their work. 
The work site that they move to is to be a temporary one 
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where they could not reasonably be expected to maintain 
an establishment for their family and from which they 
could not reasonably be expected to return home every 
night. 


Where your employer does reimburse you for, say, 
moving to a temporary assignment some distance away, 
ordinarily those personal expenses would be an inclusion 
in your income. He would pay you for your meals and 
board and you would ordinarily have to put that into your 
income. Section 6(6) provides that you do not have to 
include these amounts in your income. It is excluded from 
your income even though he has reimbursed you for them. 


Senator Connolly: What is the check on that, in the event 
of employers absorbing inflated amounts on these items? 


Mr. Smith: There is an overall check in the act on the 
employer trying to deduct unreasonable expenses. The 
other check is the purpose for which they are paid. They 
do not attempt to prescribe how luxurious a motel you put 
your employee up in. 


Senator Benidickson: This is a loop-hole for a small corpo- 
ration that is dominated by one individual. He could 
inflate his moving expenses as an employee of what is 
really his own corporation, could he not? 


The Chairman: Except that even at the present time, 
under the existing law, the employer, if he pays out 
expenses of this kind, would be making a deduction, and 
he would have to support that deduction as being a reason- 
able amount. That still exists. The point is that under the 
bill the employee does not have to include the amount of 
money that he is paid. That is excluded from his income. 
Heretofore it had to be included in his income on the 
theory of the income tax department that if there is a 
deduction or exclusion then somewhere else the person 
who gets it will have to take it as income and pay taxes. 


Senator Burchill: Under the existing law, does not the 
individual, if he includes that in his income, put an 
expense item on the other side to counteract it? 


The Chairman: But he would not have an expense item 
relating to that particular thing, because the money would 
have been provided by his employer. 


Mr. Smith: The employer would deduct the expense. 


Senator Flynn: There is a difference between travelling 
and living expenses. Travelling expenses for other persons 
and employees could be deducted before. Is the living 
allowance to be included? 


Senator Carter: I am not quite clear on that. Is that not a 
double exclusion, because a company writes it off as an 
expense and the receiver does not include it in income? 


The Chairman: Is it not a kind of benefit that should be 
counted as income in the hands of the employee? 


Senator Connolly: Obviously not. 
Senator Beaubien: The receiver has to pay it out. 
Senator Benidickson: It should not be, unless it is padded. 


Mr. Smith: The evil they are trying to get at is the 
employee who perhaps can live modestly while he is in his 
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own home, but all of a sudden he is sent off to a distant job 
site and he is put up in a hotel and eats all his meals ina 
restaurant. That is much more expensive living than when 
he is at home. Yet that benefit would have to be included 
in his income, and he would be left with less after-tax 
income than he would have had he just stayed at home. 


Senator Connolly: Yes. It is quite an administrative load 
for the department to carry, but they have been carrying it 
up until now. I suppose they have their ways of dealing 
with it. 


Mr. Smith: There are limitations on it. He cannot be 
expected to set up his own household in another place for 
as long as he is there, and he cannot be expected to return 
to his home. So they are thinking of job sites that are out 
in the bush, and that sort of thing. 


Senator Molson: Before we completely get away from 
moving expenses, section 62(3), I see that item (e) includes 
the selling costs in respect of the sale of his old residence. 
How would you define that? Would that be his loss or only 
commission? 


Senator Connolly: Commission. 
Senator Molson: What about his loss? 


Mr. Smith: I think that is the cost of selling the house, the 
agent’s commission, legal fees, and that sort of thing. 


Senator Connolly: And any survey, if he has to provide it. 


Senator Molson: Is that defined? Could the selling costs 
include the loss on the house where an employee has been 
married for 12 months and then moved again? He certain- 
ly sustains a loss. 


Mr. Scace: Generally now, and under the bill, that is a 
personal loss. Under the bill it will probably be the princi- 
pal residence. 


Senator Molson: And any capital gains. 


Mr. Scace: That is right. There is provision, both in the 
jurisprudence and the interpretation bulletin published by 
the Department of National Revenue, where you have 
employers who enter into arrangements with their 
employees to reimburse them for any loss up to a fair 
market value, and so on. That is not considered to be a 
gain if they are reimbursed when they are forced to move. 
It must be assumed that will continue, but generally a loss 
on your house is a non-deductible capital loss. 


Senator Cook: In theory, you have lost whether you have 
sold it or not. When you have sold it you have established a 
loss. 


Mr. Smith: That is right. 


The Chairman: But they could not directly allow a loss on 
the sale of a principal residence when they are not taxing 
the gain. 


Senator Flynn: They can. That all depends. If you sell 
because you want to live in an apartment, that is not the 
same thing as if you move to another location where you 
have to work. There is a distinction there. I am not too 
sure that a capital loss on a person’s residence, resulting 
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from the obligation to move for reasons of employment, 
should not be a deductible expense. If he makes a gain, 
then that may be taxable; I do not know. Can you do it as 
often as you want? 


The Chairman: There is a limit. You cannot get yourself 
in the business of acquiring and selling principal resi- 
dences, so-called. 


Senator Flynn: If he makes a capital loss, one has to 
remember that the department would have to offset his 
moving and other expenses, such as the commission to the 
agent, legal fees, and so on. You would consider the whole 
transaction. 


The Chairman: Senator Flynn, there is some relief recog- 
nized at the present time, because usually, certainly in the 
larger corporations, when an employee is asked to move as 
a term of his employment and he owns a house, then, if he 
cannot sell it readily, his employer will take his house over 
and pay the employee the fair market value. Then, if the 
employer makes any more on the subsequent sale of the 
house, the employer will pay the employee that additional 
amount. 


Senator Flynn: I am merely suggesting that the wording 
may be wide enough to allow the inclusion of that kind of 
loss, and, if there is a gain, it would have to be diminished 
by the other expenses applicable, such as moving 
expenses, legal fees and so on. 


The Chairman: In my opinion the wording in section 62(3) 
of the bill is not broad enough in its reference to the selling 
cost in respect of the sale of the old residence. If you 
wanted to cover that, I think you would have to do it 
specifically. 


Senator Connolly: It would be a little different from the 
scheme of the act, if it were done, because of the treatment 
in respect of capital gains in connection with principal 
residences. 


The Chairman: That is right. 
Senator Flynn: It is not the same thing. 


Senator Molson: In my opinion the wording in subpara- 
graph (d) is different in that it would suggest that the 
selling cost there is a narrow definition of commissions, 
fees, and so on. The other refers to the cost to him. 


The Chairman: Of cancelling the lease? 


Senator Molson: Yes. They would probably have worded 
it differently. If there had seen any intention regarding a 
loss on the house it probably would have been the cost to 
him in respect of the sale. 


Senator Flynn: Can we not note that there is a difference 
and, possibly, that the act should make it between the case 
where you are forced to sell for reasons of employment 
and the other case where you sell because you want to? 


The Chairman: That is a point we might very well note, 
and it is now noted in the record. When we come to the 
stage of questioning witnesses or departmental represen- 
tatives this point will come up and it will arise again when 
you are considering your summation. The point is made 
now. 
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Senator Beaubien: Agreed. 


Mr. Smith: If I may move on to the next major change, it 
concerns retirement plans of various sorts. As you know, 
there are registered pension plans to which the employer 
contributes and the employees may contribute, depending 
upon the plan. There are deferred profit-sharing plans to 
which the employer contributes. Then there are registered 
retirement savings plans to which individuals may contrib- 
ute, where each individual has his own plan. 


The upper limits on the deductible contributions to those 
plans have been substantially increased. In the case of 
registered pension plans the upper limit was $1,500 by the 
employer and $1,500 by the employee. Those limits have 
been increased to $2,500. In the case of deferred profit- 
sharing plans, to which the employer contributes, the limit 
there has likewise been increased to $2,500. Contributions 
by individuals to registered retirement savings plans have 
been boosted from $2,500 to $4,000. 


Any taxpayer who has accumulated funds in an existing 
plan may still apply the old section 36 averaging provi- 
sions to remove his contributions. After the new system 
starts, any payments out of such plans out of post 1971 
contributions will be treated under the new averaging 
provisions, which I will come to in a few moments. 


In the case of registered retirement savings plans, in 
section 146 the new act repeals the previous flat rate of 15 
per cent which applied to amounts paid upon the death of 
the individual. These payments are now going to be treat- 
ed as a return of premiums and will be included in the 
taxpayer’s income unless he elects to purchase an income 
averaging annuity with the money he receives out of the 
plan or unless he elects to transfer the payment to another 
plan or to a registered pension plan. 


The Chairman: If he just takes the money, then it is 
income. 


Mr. Smith: That is right. 
Senator Connolly: In that year? 


Mr. Smith: Oh, yes. 


Senator Connolly: The year in which he gets it. 


Mr. Smith: The general averaging provisions would 
apply, but they, of course, are not as broad as the purchase 
of an income averaging annuity which, virtually, defers 
the whole thing. Neither are they as broad as putting it 
into another plan, which has the same effect. 


Senator Connolly: You are talking about registered plans, 
generally, here. 


Mr. Smith: Yes. 


Senator Connolly: Is there any change in the opportunity 
that is available to a professional individual, for example, 
in respect of his retirement savings plan? 


Mr. Smith: That is what I was just referring to. 
Senator Connolly: That is included in all of this? 


Mr. Smith: I was referring specifically to registered 
retirement savings plans. 
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Senator Connolly: I see. 


Mr. Smith: In that case you enter into an agreement with 
a trust company or an insurance company, or an organiza- 
tion such as that, and that organization usually effects the 
registration for you. 


Senator Connolly: And the limit there was formerly $2,500 
but has now been increased to $4,000. 


Mr. Smith: Yes. 


Senator Connolly: Under the present system, if you 
belong to a plan other than a registered retirement savings 
plan, about which we are talking, by how much is the total 
contribution reduced? 


Mr. Smith: It is reduced by $1,500. All they have done in 
this respect is to increase the upper limits on contribu- 
tions. Otherwise they have left the schemes of the various 
registered plans exactly the same. 


Senator Haig: It is taken as a deduction. 
Mr. Smith: Yes. 


Senator Connolly: If you invest it, it becomes a deduction 
from your income that year. 


Mr. Smith: Yes. You have to pay it to the plan. 


Senator Connolly: Part of my interest in this stems from 
the fact that this whole matter has come up a number of 
times in the past. I remember that Senator Beaubien 
referred to this particularly in connection with the retire- 
ment plan of senators. We had quite a discussion on the 
whole question. 


The Chairman: Senator Beaubien, you are being accused 
of something here! 


Mr. Smith: They have also applied new investment res- 
trictions. I believe the department discovered that many 
taxpayers were perhaps taking unfair advantage of the 
contributions, particularly to registered retirement savings 
plans, by investing the, for example, in the preferred 
shares of their own company. As a result, in the future 
there will be restrictions on the types of investment that 
such a plan may allow for, and most notable in that regard 
is a restriction on the foreign investments that they may 
make. There used to be no restrictions on retirement sav- 
ings plans. They are now brought under the same sort of 
restrictions the registered pension plans are under. The 
foreign investment restriction which used to apply to reg- 
istered pension plans has been changed. It used to be 
based on the percentage of foreign income rather than the 
cost of the investments. It is now going to be not more than 
10 per cent of the cost base of your investments which may 
be foreign investments. 


Mr. Benson issued a press release on that subject early 
in July. That release helped to explain the provisions in 
the act. Incidentally, they are set out in sections 205 and 
PAW 


Senator Connolly: Mr. Chairman, this is going to be a very 
complicated part of the bill. Perhaps Mr. Smith could give 
us comparative examples in respect of the present act and 
the proposed measure. Perhaps he could give us an exam- 


ple of what would happen under the present act and an 
example of what will apply under the proposed bill. 


The Chairman: In relation to what? 


Senator Connolly: In relation to the very point he has just’ 


been talking about. 
The Chairman: Yes. 


Mr. Smith: What pension plans could do under the pre- 
sent act was to invest a very large percentage of the funds 
paid into the plan in foreign investments, provided that 
those foreign investments as a total did not produce more 
than 10 per cent of their total income. Now it would be 
very easy to buy American growth equities which paid 
little or no dividends, the type that sell at a very high 
multiple and provide a very low yield. 


The Chairman: Reaching for a capital gain? 


Mr. Smith: Yes, and put those into a plan and perhaps 
have 50 per cent of your assets producing less than 10 per 
cent of your income. Now you are going to be limited to 10 
per cent of the value going into the plan, the original cost 
of the investments. So you will not have the opportunity to 
put such a large percentage of your funds in foreign 
investments. 


The Chairman: I wonder whether they are not missing an 
opportunity for capital gain in those situations now that 
they are bringing in a capital gains tax. The idea of stop- 
ping this in the first place I presume was because untaxed 
capital gains were being made. But now since they are 
being taxed, what is the reason for making the change? 


Senator Beaubien: To keep the money in Canada. 


Senator Connolly: I think Senator Beaubien has put his 
finger on the point. Probably the rationale behind this is to 
encourage investment in Canada. 


Mr. Smith: Not only that, but having increased the upper 
limits there would now be a lot more money going into 
these plans and the effect would be quite substantial if it 
all flowed out of the country. 


Senator Connolly: What do you mean by “increasing the 
upper limits”? Is it simply because the plans have more 
money? 


Mr. Smith: No. An individual can now contribute $1,500 
more per year to such plans, and similarly for registered 
pension plans. 


Senator Connolly: It suggests a trend towards nationalism 
in investment. 


Mr. Smith: The next major topic deals with changes in the 
deductions allowed from income to compute taxable 
income. The first group deals with changes in personal 
exemptions. A single taxpayer under clause 109(1)(c) will 
be able to deduct $1,500, instead of the $1,000 which he can 
deduct at the present time. In the case of a married tax- 
payer the exemption will be increased from $2,000 to 
$2,850. But where the wife’s income is over $250 per year, 
the husband has to reduce his exemption for her—which 
in fact amounts to $1,350—by $1 for every $1 of her 
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income. So if she had an income of $1,600 or more, he 
would lose the exemption. 


The Chairman: 
purposes? 


He would be a single man for tax 


Mr. Smith: Yes. The people who are to be treated as 
married for the purposes of getting this exemptions have 
been expanded to a widow or widower where such person 
is supporting a brother, a child or other relative of that 
sort living in his house. But he does not get the exemption 
for a dependent child at the same time. He gets one or the 
other. 


Senator Connolly: Is the relationship the test, or is the fact 
of living in the house the test? 


Mr. Smith: Both. 


Senator Connolly: Is there any legislation on the relation- 
ship? For example, what is the situation in the case of a 
grandfather or an aged aunt or an aged uncle? Perhaps, 
Mr. Chairman, it is unnecessary to ask these questions. 


Mr. Smith: It would be somebody who was wholly 
dependent for support and who was connected through 
blood relationship, marriage or adoption with the 
taxpayer. 


Senator Connolly: That is almost the whole scope of rela- 
tionship, is it not? 


Mr. Smith: In the same way the married exemption is 
reduced for the wife’s income, so the exemption here 
would be reduced by the dependant’s income. The present 
exemptions for dependent children are retained at their 
present amounts, that is $300 for children under 16 and 
$550 for a child 16 years and over. The income of the 
dependant is treated in a similar fashion to the income of a 
spouse in that it reduces the exemption gradually. There is 
a $1 reduction for every $2 of the dependant’s income in 
excess of $1,000, and where you are entitled to the $550 
exemption, it is one for one. Furthermore there is an 
increased exemption for certain taxpayers over the age of 
65, or for people who are blind or who are confined to a 
wheelchair. The exemption is increased to $650. The guar- 
anteed income supplement under clause 110(1)(/) is going 
to be exempt as well. 


Senator Connolly: That is exempt from tax; it is not a 
deduction. These are anomalies we should take note of, 
Mr. Chairman. It is strange that they should be exempt 
when they include unemployment insurance benefits and 
things of that sort. In this case they are going to exclude 
payments made for guaranteed income supplement. 


Senator Cook: But they would not be liable for tax if they 
were going to get the guaranteed supplement anyway. 
They have to prove need to get the supplement so I do not 
see how it could be regarded as taxable anyway. 


The Chairman: But while proving the need and even 
while there might be need it could be that the income 
would still be up to the limit of the exemptions. 


Senator Cook: But surely that would be very small. 


Mr. Scace: If you had the old age security of $950 or 
$1,000, or whatever it is, but your point is that it would 
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have to be up around $500 before you would become 
taxable as a single person. 


Senator Cook: But when you get to age 65 you get another 
$500 there. 


Mr. Smith: There have also been changes in the treatment 
of charitable deductions. The maximum deduction has 
been increased from 10 per cent to 20 per cent of income. 
The one-year carry forward of charitable deductions is 
retained and the existing $100 standard deduction in lieu 
of providing receipts is retained as well. 


The Chairman: That is clause 110(1)(a). 


Senator Connolly: Is that a percentage of net rather than 
gross income? 


Mr. Smith: That is income. 
Senator Connolly: Taxable income? 
Senator Molson: Income of the taxpayer. 


Mr. Smith: It is a deduction in computing your income, so 
you would be talking about income before these 
deductions. 


Senator Molson: Are not some of these provisions wider, 
such as those for amateur athletic associations and the 
United Nations agencies? 


Mr. Smith: Yes. Clause 110(8)(b) is the national amateur 
athletic associations. They are treated as a charity for the 
first time. Various Olympic organizations have been set up 
to support Olympic sport. Up to now they have not been 
qualified under the usual legal definition of ‘‘charity.” 


Senator Flynn: Should not political parties be treated as 
charitable organizations? 


Senator Cook: Educational. 
Senator Molson: Welfare. 


Mr. Smith: The old treatment of medical expenses has 
been retained with certain exceptions. The contributions 
of an employer to a public medical care plan have been 
included in the employee’s income. Medical expenses are 
defined to include the care of the taxpayer and his family, 
anything paid to an institution for the physically or medi- 
cally handicapped. That is clause 110(1)(c)(vi). 


Senator Connolly: Mr. Smith, in connection with charita- 
ble donations, does the department under the new bill still 
retain the right to rule what type of organization qualifies? 


Mr. Smith: Oh, yes. 
Senator Connolly: That is undisturbed? 


Mr. Smith: Yes. The only real change is to bring in this 
category of amateur athletic associations. 


Senator Connolly: They still have to register. 


Mr. Smith: They still have to qualify under one of the 
various categories. 


Mr. Scace: In the case of revocation of registration of a 
charity there are administrative provisions for appeal 
which were not in the previous act. 
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Senator Flynn: I wish to mention that I was not exactly 
joking when I referred to political parties. The Chamber 
of Commerce, meeting now in Quebec, has recommended 
that contributions to political parties be allowed as deduc- 
tions from income. 


The Chairman: Senator Flynn, you will be able to raise 
that question personally with the Chamber of Commerce 
here next Wednesday. 


Senator Flynn: Now that everyone is covered by Medi- 
care, I understand that expenses which are not covered 
will be deductible from income, but is there a certain 
percentage that has to be attained before the deduction 
applies? 


Mr. Smith: Yes; it is the same system. 
Senator Flynn: Three per cent? 
Mr. Smith: Yes. 


Senator Flynn: How will the taxpayer with Medicare ever 
reach 3 per cent? 


Mr. Smith: Well, that is right. If he pays premiums to a 
private health service plan which applies in addition to 
Medicare, those are deemed to be medical expenses which 
he could deduct. However, he is not entitled to deduct any 
kind of medical expenses for which he is reimbursed by 
any plan. 


Senator Connolly: He does not receive it twice. 
Mr. Smith: No, that is right. 


Senator Flynn: Previously, even if he received payment 
from a private insurance company, he could deduct? 


Mr. Smith: He could deduct the premiums. He pays, but 
he cannot deduct the benefits they pay for him, the 
indemnity. 


Senator Flynn: So that this provision is now more or less 
insignificant. 


Mr. Smith: I suppose the rationale for it is that the Gov- 
ernment is picking up most of the Medicare expense, or a 
large portion of it, so they do not want to double up on it. 


Senator Flynn: I suggest that the minimum should not be 
applicable with the new system. Any amount spent above 
what is paid by Medicare or any additional insurance that 
a taxpayer has should be deductible directly. 


The Chairman: Do you mean that you spend and there is 
no reimbursement? 


Senator Flynn: Yes. 


Senator Gelinas: Dental treatments are included, so that 
you can exceed that 3 per cent. 


Senator Flynn: Occasionally; not very often. 


Mr. Smith: Another major change is the whole field of 
income averaging. There was a considerable amount of 
criticism in various briefs to the effect that taxpayers 
should be given generous averaging provisions to spread 
income where they have peak earnings years followed by 
lower earnings years. There are two kinds of averaging. 


One is usually termed general averaging. It applies to all 
taxpayers automatically and applies each year. It will be 
assessed by the Government’s computer facilities, so the 
taxpayer does not have to worry about it in his return. He 
reports his income and they run his return through their 
program. If it shows that he is entitled to a refund because 
of this averaging provision, then he is given a credit. That 
applies where income in a particular year is 20 per cent 
more than the average of the preceding four years and 10 
per cent more than the immediately preceding year. There 
are provisions to cover those who are just entering the 
labour force to give them an averaging base and so on. 


Senator Lang: What clause is that? 


The Chairman: That is clause 118. That is what you term 
the automatic? 


Mr. Smith: That is the automatic general averaging. The 
more interesting one, really, is what is usually termed 
forward averaging. That is the provision in clause 61, 
which will be of most help to taxpayers who have a very 
high income in one year. Clause 61 permits the taxpayer to 
spread his income by taking any amount of his income and 
buying an income-averaging annuity from an institution. 
He is given a deduction for the premium he pays for the 
annuity under certain limitations. To qualify he must pur- 
chase that annuity within 60 days of the end of the year. 


The annuity can be issued by any company authorized to 
carry on that business, either federally or provincially. It 
must be issued for a single lump sum premium, and the 
first annuity payment must commence within 10 months 
of the purchase of the contract, so that it will be in the year 
following the year for which the deduction is claimed at 
the latest. The contract must provide at least one annual 
payment; it could be any number during the year. The 
annuity must be for life and with or without a guaranteed 
term, which cannot exceed 15 years. It could be simply for 
a guaranteed term not in excess of 15 years. In any case, 
the guaranteed term cannot go beyond the individual’s 
85th birthday, but there is no limit on how short a term the 
annuity must have. It could, for example, be three annual 
payments, if you like. 


The Chairman: The taxpayer settles the amount of money 
that would otherwise be income, he wants to use this to 
buy an income annuity and then he gets it back when the 
income annuity starts paying off. He can really call the 
tune on that, and he gets a deduction for the premium that 
he pays, the lump sum in one year, is that right? 


Mr. Smith: That is right. 


Senator Connolly: In the year in which he pays it, but in 
that year he will also get an annuity payment. 


Mr. Smith: That is right. 


The Chairman: Well, the income he gets on that income 
annuity will be income. 


Senator Beaubien: It will be taxable. 


Senator Connolly: Would an example of this be an artist 
or an athlete who all of a sudden receives a terrific wind- 
fall in the way of either an increase in salary or proceeds 
from the sale of some pictures, or something of that 
nature? 
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Mr. Smith: I will give you an example. They are set out in 
section 61. I have a list here of all the different things that 
would qualify: Taxable capital gains minus your allowable 
capital losses; income from the production of a literary, 
dramatic, musical or artistic work; income from activities 
as an athlete, musician or public entertainer; a single 
payment received from a superannuation or pension plan, 
such as a return of contributions or payment on death; a 
payment on retirement in recognition of long service; a 
single payment out of a deferred profit-sharing plan on 
retirement or withdrawal or death; a payment under a 
death benefit plan for employees; return of premiums 
from a retirement savings plan upon the death of the 
annuitant; proceeds from the disposition of depreciable 
property. That is an important one. A taxpayer who owns 
a building individually, and who would suffer recapture or 
a depreciation on the sale, can in effect use his recapture, 
which would otherwise be income, to purchase the annui- 
ty. Then there are the proceeds of the sale of the goodwill 
of a business; proceeds from the sale of inventory or 
accounts receivable on termination of a business; and the 
benefits under a stock option plan. 


All of the averaging provisions in the act that used to 
apply to those types of payments are washed out complete- 
ly in favour of this income averaging annuity. For exam- 
ple, the treatment of stock option profits in section 85A is 
repealed in favour of this. There are transitional provi- 
sions which allow people to pick up their present options 
under Section 85A, but after the transitional period is over 
they will have to use the stock option profits to purchase 
income averaging annuities in order to avoid being taxed 
on them. 


The Chairman: The attraction of a stock option as such 
was watered down considerably a few years ago. Before 
that it was quite beneficial, and now there is really some 
reinstatement here if you want to use the income that 
would otherwise be taxable to generate an income annuity. 


Mr. Smith: The averaging is perhaps more generous. You 
can spread it further into the future than you could under 
the old section 85A: that is, looking at your previous three 
years average tax rate. 


Senator Molson: In the case of a stock option the profit is 
not realized by the individual. He would have some dif- 
ficulty paying for the annuity unless he took up the stock 
and sold it. 


The Chairman: He would have to sell it, yes. 


Mr. Smith: It is not until he exercises the option that he is 
taxed. 


Senator Molson: He would have to sell it right away. 
Mr. Smith: Yes. 


Senator Connolly: And if he did not sell it, it would be 
considered as part of his income. 


Mr. Smith: He would have to sell enough of the stock to 
get an amount equal to what otherwise would be taxable. 
He would still have some stock left. 


Senator Molson: It takes away some of the general pur- 
poses of stock options. 
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The Chairman: 
holding? 


You mean the acquisition and the 


Senator Molson: Yes. 
Senator Beaubien: It is better than it was. 
The Chairman: Yes. 


Senator Connolly: Mr. Chairman, could we consider that 
a little further? Senator Molson has raised some good 
points. Suppose, for the sake of argument, a man becomes 
entitled to, say, 10,000 shares of stock which is worth, say, 
$2 a share, and he is given the certificates and he holds the 
10,000 shares; he does not liquidate anything. Is he allowed 
to hold those shares in his portfolio as a capital asset to be 
disposed of in due course? 


Mr. Smith: Well, say the value of the stock, when he 
exercises his option and buys it from the company, is the 
$2 a share, as you mentioned, but his option price was $1, 
which means on 10,000 shares he has a $10,000 stock option 
profit which the act would require him to include in his 
income, now he can pay the tax on that or he can buy a 
$10,000 income averaging annuity and spread it into the 
future. Where he gets the cash to buy the income averag- 
ing annuity is his problem, but obviously if he does not 
have the cash he will have to sell part of the stock. 


Senator Connolly: That is a good explanation to have on 
the record. The other question I would like to ask is this: I 
notice that some of these payments or realizations that you 
mentioned occur on death and they become income. Nor- 
mally, I think, under the Succession Duty Act or the Estate 
Tax Act on death, say, a lump sum payment out of an 
annuity arrangement would be a capital asset for the 
purposes of the estate or succession duty tax. I take it it is 
because the estate tax is being done away with that it now 
becomes income. Is that so? 


Mr. Smith: No; it was always income subject to the ave- 
raging provisions that were in Section 36 of the act. Those 
averaging provisions are now being repealed in favour of 
these averaging provisions which are, in the case of the 
income averaging annuity, perhaps more flexible than sec- 
tion 36 was, but as far as inclusion in the estate is con- 
cerned, it would be the net estate after debts, including the 
income taxes payable by the deceased up to the date of 
death, that would be subject to estate tax. 


Senator Connolly: I am just wondering what happens in 
the case of a widow whose husband’s estate, as a result of 
his death, is entitled to a lump sum payment, say, of 
$20,000. That has heretofore been an asset of the estate 
which became taxable for succession duty purposes. I am 
right so far, am I? 


Mr. Smith: Yes. 


Senator Connolly: It was never considered to have been 
part of his income for the year in which he died. I think 
you pay succession duty on it and it is a death benefit. It 
just adds to the capital value of the estate. 


Senator Flynn: If it is in respect of an insurance policy, I 
agree with you. Suppose it was as a result of an annuity. 


Mr. Smith: Well, what happened under the present act 
was that you had an exemption from income tax for cer- 
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tain death benefits up to $10,000, and the balance of the 
benefit would be taxed to the estate, and that income tax 
would be a debt of the estate which would be deductible in 
computing the taxable value of the estate for estate tax 
purposes, so that whatever estate tax might apply on the 
estate would apply in that aspect as well. There are in the 
Estate Tax Act quite extensive exemptions for benefits for 
the surviving spouse, either outright or by way of a life 
interest or annuity, so that there was a fair amount of 
scope for deferring tax until the wife’s or husband’s death, 
as the case may be. 


Mr. Scace: What you are thinking of, senator, might be 
that if you have an annual pension, they would capitalize 
that pension. That would clearly be an asset of the estate. 


Senator Connolly: Yes, they do that. 


Mr. Scace: But the other situation, I think, is the net 
amount after you pay the income tax liability. 


Senator Molson: In the case of an artist or athlete, and so 
on, he can get it spread over 15 years. 


Mr. Smith: Or his lifetime. 


Senator Molson: Or the difference between? 


Mr. Smith: The maximum term would be an annuity for 
life with a guaranteed term of 15 years. 


Senator Molson: Not less than 15 years. 


Mr. Smith: I am just talking about a guarantee, but it can 
be a life annuity, if you like. 


Senator Molson: Presumably he has a career, whether as 
a musician or an athlete, of some years, so in fact year by 
year he could continue this process. Supposing you took 
the minimum time of 15 years, and say he had a 15-year 
career, he could in fact have an annuity spread out in the 
end over 30 years, could he not? 


Mr. Smith: The maximum term would be an annuity 
spread over his entire life, if he survived the maximum 
guarantee period. 


Senator Molson: But a minimum of 30 years in that case, 
if he did it year by year for 15 years? 


Mr. Smith: Yes. 


Senator Molson: And he could avoid the tax other than 
the annuity all the way through. The amount he received 
as an annuity when the payment started is what he would 
be paying tax on. 


The Chairman: That is right. 


Senator Molson: That, of course, would be increasing as 
he kept on buying new ones. 


The Chairman: Of course, you must remember that it 
would then be a carry, the incidence of tax would be levied 
on what his overall income was in that year, and it might 
be that when he stops earning the high income that hockey 
players and musicians may earn his rate would be less and 
he would pay less tax. 


Senator Haig: He gets the premium as a deduction. 


The Chairman: He gets the premium as a deduction. 
Senator Haig: In the year in which he buys the annuity. 
The Chairman: That is right. 


Senator Haig: And when the annuity payment is made it 
is income, and he pays tax on it. 


The Chairman: That is right. 
Senator Connolly: It is spread, so it is reduced. 


Senator Molson: I was worrying about some of these little 
chaps like Bobby Orr, and so on, and wondering how they 
were going to make ends meet. 


Senator Flynn: You should know something about that. 
Senator Molson: Not Bobby Orr, unfortunately. 


Senator Flynn: What about winning a sweepstake? That 
would be a capital gain. 


Senator Beaubien: That is a windfall. 
Mr. Smith: I think that is treated as a windfall. 


The Chairman: That is treated as a prize, I think, in the 
language used in the statute, is it not? 


Mr. Smith: They exempt the gain on a prize won ina 
lottery. I guess a sweepstake is a lottery. 


Senator Gelinas: No tax at all. 


Senator Molson: What about grants from the Canada 
Council and other bodies of that sort? 


Mr. Smith: Earlier I mentioned scholarships, fellowships 
and research grants. 


Senator Molson: I referred to grants. You see, you have 
been specific so far. Are grants in general included? 
Prizes? 


Mr. Smith: Not unless they can be tied to— 


Senator Molson: There is a bank that gives $50,000 every 
year in prizes. Is that taxable? 


Mr. Smith: The Nobel Prize, for example, is not, I think, 
covered. 


Senator Beaubien: That would not be taxable? 


Mr. Smith: I do not think so; not the Nobel Prize or 
something of that sort. 


Senator Connolly: The $50,000 Royal Bank award every 
year is never given to the same person twice. 


The Chairman: What is the basis for it? An educational 
grant? 


Senator Connolly: Eminence generally, excellence. 
Senator Beaubien: Cardinal Léger got it one year. 
Senator Molson: There are several of that sort. 


Mr. Smith: I think paragraphs (o) and (n) of clause 56(1) 
are relevant. 
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Senator Molson: “‘—research or any similar work”’. That is 
specific again. 


Mr. Smith: Clause 56(1)(n) though says “in a field of 
endeavour ordinarily carried on by the taxpayer”’. 


Senator Molson: No. 


The Chairman: “—or a prize for achievement in a field of 
endeavour”’. 


Mr. Scace: This comes into the capital gains area, but 
really what you have with the new bill are three categories. 
First there are items which are clearly income, and always 
were income. Then there are items which are entitled to 
capital gains treatment. Then there seems to be a third 
category which is exempt. It seems to be exempt because 
in order to have a capital gain there must be a disposition, 
so if an amount is received that does not arise by a disposi- 
tion, it seems to go completely untaxed. One example I can 
think of is a gambling gain. In some cases gambling gains 
were income under the old act, but generally they were 
not. 


Mr. Smith: Casual gambling. 


Mr. Scace: Casual gambling. It seems to me that there 
might be that kind of thing in that exempt category. Cer- 
tainly it has to be interpreted. 


Senator Connolly: There is no specific provision for wind- 
falls in either the old act or the new bill. 


Mr. Scace: That is right. 


Mr. Smith: Before we get on to capital gains, which is far 
more interesting than these topics, I will make one or two 
comments about the changes in the rate structure. Basical- 
ly, they have made it one rate instead of all the bits and 
pieces that we have now. The old age security tax, social 
development tax, the three per cent surtax, the tax on 
foreign investment income, and so on are all swept into 
one rate structure. The way provincial taxes are calculated 
has been changed too. Under the present act there is a 
deduction in respect of provincial taxes. Now provincial 
taxes will be calculated as a percentage of the total federal 
tax instead of by the abatement from the basic tax system. 
The standard rate of provincial tax will be 30 per cent of 
total federal tax, but I think any province has the freedom 
to raise that. The result of the new rate schedule would be 
a combined federal and provincial rate that peaks at 61.1 
per cent on income over $60,000. That should be compared 
with the net present peak rate of 82.4 per cent which cut in 
at $400,000. 


Senator Connolly: Perhaps I might ask a question here 
about the 30 per cent provincial tax. This is not a taxation 
question. Is it proposed that that 30 per cent will be paid 
out of the federal treasury to the provinces? 


Mr. Smith: Oh yes, I think the federal Government will 
still be the collecting agent. 


Senator Connolly: It will be the collecting agent for that 
30 per cent? 


Mr. Smith: Yes. 


Senator Connolly: Which will be refunded to the province. 
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Mr. Smith: One thing to keep in mind is that the rate 
structure set out in the bill is just the federal rate. To get 
the true rate 30 per cent of the federal rate has to be 
tacked on to that. 


The Chairman: So your overall would be whatever the 
rate in the bill produces plus 30 per cent of that. 


Senator Beaubien: Quebec gets 50 per cent now. 


The Chairman: The provinces can add any amount to 
that; that is their privilege. 


Senator Cook: There are certain advantages in being a 
hippie! 


Mr. Scace: On that last question I think the bill is confus- 
ing, because if you look at the rates under the present act 
and go to, say, $24,000 or $25,000, the marginal rate there is 
50 per cent. If you go to the bill, the marginal rate is 39 per 
cent. We have really got a nice reduction in tax and what 
you have to do is— 


Senator Beaubien: Add on a third. 


Mr. Scace: Yes, 30 per cent is added to the 39 and pro- 
duces 50.7 per cent. That is your rate at the margin for a 
province levying a 30 per cent tax. But it is not clear, 
looking just at the rates in the bill. 


The Chairman: But if you take that 61 per cent rate in the 
bill, there may be some deception in that rate, because if 
you want to get the overall rate— 


Mr. Scace: The top rate in the bill is 47 per cent and if you 
take 30 per cent of that it gets you up to the 61.1 per cent. 


The Chairman: Yes. Are there any other questions you 
wish to ask on this subject before we change? 


Senator Connolly: Mr. Chairman, there is one idea which 
occurs to me. For the first time this morning we have had 
the introduction of the term ‘‘marginal rate’’. This is going 
to come up very often in our hearings. I wonder whether 
Mr. Smith would like to give a definition, for the record, of 
a ‘marginal rate’’, so that we will know clearly what we 
are talking about? 


Mr. Smith: As you know, the act, in setting out the rates, 
starts with the level of income. For example, if you turn to 
the act, section 117(1)(a) starts off by saying that the tax is 
17 per cent of the amount taxable if the amount taxable 
does not exceed $500. Than in (b) it moves on and says that 
the tax is $85 plus 18 per cent of the amount by which the 
amount taxable exceeds $500 and does not exceed $1,000. 
The marginal rate at that level is the 18 per cent that 
applies between $500 and $1,000. If you step up to, say, 
someone earning in excess of $24,000, once he has hit 
$24,000 his marginal rate becomes the rate that applies on 
the next bracket, and that bracket is between $24,000 and 
$39,000 and the rate set there is 39 per cent plus 30 per cent 
provincial tax. 


Senator Connolly: In other words, in the table the tax on 
$24,000 is specifically set out? 


Mr. Scace: Right. 


B52 116 


Senator Connolly: Then, when he gets over that, into the 
other bracket, the percentage of the other bracket is the 
marginal rate? 


Mr. Scace: Yes. 


Senator Connolly: That is what I wanted to see on the 
record. 


Mr. Scace: If someone says he is at a marginal rate of, 
say. 50 per cent, that means he is earning between $24,000 
and $39,000. 


Senator Lang: Are the rules with respect to general ave- 
raging confined to income, or are there averaging provi- 
sions with respect to capital gains? 


Mr. Smith: The forward averaging provisions apply to 
capital gains as well. Half of your taxable capital gains, 
half of your gross gains, which would otherwise be includ- 
ed in your income—that can be used to purchase an 
income averaging annuity. 


The Chairman: Because that part of it is income. 


Senator Lang: Is there some place in this bill that says 
that part is income? 


Mr. Smith: I think that is a good place for Mr. Scace to 
start. 


The Chairman: Honourable senators, we move now into 
the area of capital gains. Mr. Scace is going to develop that 
subject. It is a subject that will take some time and it is 
important, so we should make sure we understand it as we 
go along. 


First, there will be a brief recess, ten minutes. 
(A short recess) 


The Chairman: Honourable senators, we shall now con- 
sider the second heading, which is capital gains. Mr. 
Arthur Scace will take us through that. It will be fairly 
lengthy. It is the keystone of the bill and I think it is 
important that we should get as good a grasp of it as we 
can. 


Senator Beaubien: Do you expect to sit this afternoon? 


The Chairman: Yes. In checking with some of the sena- 
tors during the break, I reached the opinion that we should 
adjourn at 12.30 and come back at 2.15. I thought we might 
go through until 5 o’clock in the afternoon. I now call upon 
Mr. Scace. 


Mr. Scace: Capital gains is reasonably complex. I would 
like to start out by giving a very brief summary of the 
main aspects of the legislation and we will then go into the 
details. 


Senators, you are probably familiar with most of the 
main aspects. The basic proposition is that one-half of all 
capital gains will be included in income and taxed at 
normal personal or corporate rates depending upon 
whether they are received by an individual or by a corpo- 
ration. Conversely one-half of any capital loss will become 
deductible and the basic rule is that it is deductible against 
one-half of capital gains. 
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The half inclusion of a capital gain is called the taxable 
capital gain, and the deductible portion of a capital loss is 
called the allowable capital loss. We will be using those 
words throughout. 


In addition to being able to deduct an allowable capital 
loss against taxable capital gains during a year, an 
individual, and only an individual, can deduct $1,000 of 
allowable capital losses against his other income in the 
year. 


In addition to this, there will be a one-year carry-back 
and an unlimited carry-forward of allowable capital losses 
against taxable capital gains; and in the case of an 
individual you also get the $1,000 deduction against other 
income. 


Generally, capital gains will become taxable and losses 
deductible upon the sale of an asset or the disposition of 
an asset—we will talk about that a little later; it is a very 
lengthy definition—upon emigration from Canada, ceasing 
to be a resident of Canada, and upon the making of a gift 
or at death. Those are the principal ways that gains and 
losses are realized. 


In certain instances there is a tax-free roll-over or 
exemption from capital gains tax. The main one, I suggest, 
is the exemption on gift and bequests between spouses, 
provided that you qualify within the rules. 


There are also certain other exemptions, in particular 
amalgamations, the incorporation of a company, the trans- 
fer of assets to a partnership, or partnership assets to a 
company, and so on. We will touch on these later on. 


There is an exemption for principal residence. This has 
been given quite a bit of press coverage. The exemption is 
for the principal residence plus up to one acre of subjacent 
and adjacent land. 


Personal property will not be taxed unless the sale price 
of the property exceeds $1,000. 


Another rule is that assets which would have been taxa- 
ble in full under the old act will continue to be taxable in 
full under the new act and will not be entitled to capital 
gains treatment. One senator was mentioning this at the 
break. The most common instance would probably be 
land. In most cases now, if you dispose of land, unless 
there has been a very lenghty period of retention or it has 
been an income-producing property, most people seem to 
get taxed on the gain. If you are taxed under the present 
act, you will continue to be taxed under the new act at full 
rates, and you will not be entitled to capital gains 
treatment. 


Finally—and we will deal with this at some length—there 
are special rules for determining the cost of an asset both 
before and after valuation day, specifically to get us into 
the new system and over the transition. 


Very briefly, that is the summary of the main elements 
of the bill. We would now like to show you how these come 
out in practice, explain what the detailed legislation says, 
and perhaps draw your attention to certain anomalies or 
short-falls in the bill which we hope will be corrected. The 
Department of Finance is aware of many of these short- 
falls and we suspect that they will be dealt with in the 
amending legislation. However, we will touch on this. 
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The starting point for capital gains, and for calculating 
all income under the act, is section 3. Perhaps we could go 
through section 3. The income of a taxpayer for the taxa- 
tion year is the income determined by the following rules: 


Subparagraph (a) says that you calculate the amount of 
your income from employment, business and property, 
other than a taxable capital gain. Essentially that is the 
rule that we have now. 


You do not get to capital gains until you reach para- 
graph (b), which is reasonably complicated. It says that 
you determine the amount, if any, of the aggregate of 
taxable capital gains—that is one-half of the gain—for the 
year from dispositions of property other than listed per- 
sonal property—that gets special treatment—plus the taxa- 
ble net gain from dispositions of listed personal property. 


There you bring in taxable capital gains plus the taxable 
net gain from listed personal property. 


Section (b) also says that you take your capital gains plus 
the taxable net gain and subtract the allowable capital 
losses. 


Subparagraph (c) then permits you to make certain 
deductions. Subparagraph (d) goes on to permit various 
losses from an office, employment, business or property. 


We then pick up capital gains again in subparagraph (e). 
Subparagraph (e) basically gives you the deduction, in the 
case of an individual, of $1,000 against other income. 


It says that you determine the amount if any by which 
the remainder calculated to that point exceeds the lesser 
of either the difference between allowable capital losses 
and capital gains where you are in a loss position, or $1,000 
if you are an individual, and that is your income. 


To show you how this works out, we have put this 
diagram on the board. 


Coming down this column here—E.I. means employment 
income. This means taxable capital gains and allowable 
capital losses. 3(b) is the net amount, that is, the amount by 
which taxable capital gains exceeds allowable capital 
losses. 


3(e) is the additional deduction equal to the lesser of 
either your loss position on capital transactions or $1,000. 


So we come to No. 1. Let us take a man who has employ- 
ment income of $10,000, taxable capital gains of $5,000, 
and allowable capital losses of $2,000. Under 3(b) you 
determine the net amount of your gain, which is $5,000 
minus $2,000. So the inclusion under subparagraph (b) is 
$3,000. 


You then go down to (e), which says that you can deduct 
the lesser of the amount by which your losses exceed your 
gains, which is zero, or $1,000. So you get a nil deduction 
under 3(e) because you are in a positive position. So you 
end up with income of $13,000. 


Coming down here, it is slightly different. The taxable 
capital gains are $2,000, the allowable capital losses are 
$5,000. Therefore under subparagraph (b) you do not have 
a positive amount. Therefore there is nothing included. 
Your losses exceed your gains. 

You come down to subparagraph (e) which says the 
lesser of losses, which would be the net losses, which 
would be $3,000 or $1,000. So you get your $1,000, or an 
income of $9,000. 
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Senator Beaubien: To go back to No. 1, is half your capital 
gain taxable on this? 


Mr. Scace: That is right. By definition the taxable capital 
gain is half the amount of the gain. We would have had a 
capital gain of $10,000; and similarly on losses—the losses 
would have been $4,000. 


Senator Aird: Would you go to column 2 again and 
describe the application of 3(e) as related to the negative 
factor of a $3,000 loss? 


Mr. Scace: We have a situation here where allowable 
capital losses have exceeded our taxable capital gains by 
$3,000. The basic rule is that allowable capital losses can 
be deducted against taxable capital gains, so that gives us 
a net amount of $3,000. We have really taken $2,000 off 
there. The second rule is that where you are in that sort of 
negative capital position, $1,000 in any year of allowable 
capital losses can be applied against other income. That is 
what 3(e) says. You can deduct the lesser of either your 
loss position of $3,000, which was not applied against taxa- 
ble gains, or $1,000. So it is the lesser of the $3,000 or the 
$1,000. We take the $1,000 and we end up with $9,000. 


Senator Carter: What about the other $2,000? Do you 
deduct that in subsequent years? 


Mr. Scace: We will come to that a little later. We will 
complicate it in order to show you how it works. You have 
a net of $3,000 on losses. You take $1,000 off. You now have 
$2,000 still that has not been deducted. We will show you 
how that gets deducted in future years. That is running 
ahead a little bit at this moment, however. 


Now, columns (3) and (4) do not add a great deal. Here 
you can see $4,000 taxable capital gains; $5,000 of losses; 
you are in a net $1,000 loss position. There is no inclusion 
under 3(b) because of that. Here it is the lesser of your loss 
position of one or $1,000, so you end up with $9,000. 


The Chairman: Mr. Scace, I think we had better have that 
chart to which you are referring included as part of the 
record. It would simplify following what you have been 
saying. 


Mr. Scace: Yes, and we could simply refer to these 
columns (1), (2), (3) and (4). 


(The table follows) 


TABLE I 

(1) (2) (3) (4) 
El. $10,000 $10,000 $10,000 $10,000 
T.C.G 5,000 2,000 4,000 4,500 
A.C. 2,000 5,000 5,000 5,000 
3 (b) 3,000 nil nil nil 
3 (e) nil 1,000 1,000 500 
WY $13,000 $ 9,000 $ 9,000 $ 9,500 


Mr. Scace: Now, in column (4), just as a slight wrinkle on 
what we have said, here you have taxable capital gains 
worth $4,500. You have an allowable capital loss of $5,000. 
The net loss position would be $500, and there would be no 
inclusion because of the loss. How much do you deduct? It 
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is the lesser of your net loss position of $500 or $1,000 and 
you get your $500 deduction and you come out with $9,500. 


So in case (4) and in case (3) you have used up your net 
loss position all in the same year. 


Very briefly and basically that is all section 3 says. It is 
relatively simple. There is one problem from a technical 
point of view which has been brought to the attention of 
the Department. I do not know whether they are going to 
do anything about it, but some of the language in section 3 
is a bit vague and could do with some clarification. For 
example, section 3 uses the words ‘‘determine the amount 
by which the remainder, determined under” previous 
paragraphs exceeds this and that. I think it is reasonably 
clear what they are intending, namely, that you add vari- 
ous things and then you deduct various things. But the use 
of the language is vague. “Determine the amount by which 
the remainder” and so on does not make it entirely clear. It 
seems to some of us that it might be open to some 
misinterpretation. 


The Chairman: The same word is being used in different 
contexts and with different connotations, I agree. For 
example, the word “determine” is being tossed around in 
different contexts and with different meanings. It would 
appear that there would be an editing job done on the 
language. 


Mr. Scace: It is not serious, but some clarification might 
be helpful. 


The Chairman: Yes. 


Mr. Scace: Leaving section 3, we go on to subdivision (c), 
which starts with section 38 and then goes on to section 55. 
Subject to a few exceptions, most of the law on capital 
gains is found in sections 38 to 55. Now, to determine what 
a capital gain or a capital loss is for the purpose of the act, 
you start with section 39. If I may paraphrase it, section 39 
says that a capital gain is something that would not have 
been taxed either under the old act. The same applies to 
capital losses. So the net result is that a capital gain is 
something that was entitled to a capital gains treatment— 
that is, no tax under the old act. Again the same applies to 
a capital loss. 


As one senator remarked, this has the result that all of 
the old law and the old distinctions, very imprecise as they 
were, between what was capital and what was income still 
stay with us and we will be litigating them for the next ten 
years, or until we get tax reform again. The only differ- 
ence is that rather than fighting about no tax versus full 
tax we are now talking about half tax versus full tax. So 
the differential has been reduced. 


Another aspect which was raised very briefly this morn- 
ing is the possibility that certain things may be exempt. 


Senator Connolly: Do you mind my interrupting, Mr. 
Scace? On the last point, have you any suggestion to make 
which would clarify the position that you criticize? I take it 
that the burden of the criticism—and it seems to me justi- 
fied—is that it brings into the new law the whole of the old 
law on what was a capital gain and what was income. 


Mr. Scace: I am not sure that I levelled that as a criticism, 
Senator Connolly. As a lawyer I think Iam probably quite 
happy about it. 


Senator Lang: Senator Connolly should be, too. 


Mr. Scace: The cure for it seems to be unpalatable, how- 
ever. That is to say, that any gain, from whatever source, 
should be considered income and fully taxed is not too 
palatable. As soon as you want to give some type of 
income—and here it is capital gains—preferential treat- 
ment, you have to distinguish, and this is probably as good 
a way as any. If you are complaining, you may be com- 
plaining of the imprecision of the old jurisprudence, but I 
have no cure apart from that. 


Senator Cook: The practical effect of this is that in the 
future we will all be pleading capital gains. 


The Chairman: Yes, in other words, you would try to 
identify whatever you have as a capital gain. 


Senator Cook: Otherwise you pay the full tax. In the 
future we will be pleading capital gains whereas at the 
moment we are saying we do not want to plead capital 
gains. 


The Chairman: You still measure the capital gain or not 
under whatever the jurisprudence is now. 


Senator Connolly: All the old decisions are still going to 
be brought to bear. 


Senator Beaubien: We just cannot get the lawyers out of 
business. 


The Chairman: We need to do a little, you know. 


Mr. Scace: Well, there is the possibility here that the 
national revenue may not be quite as severe as they were, 
in that previously they had to assess or they were not 
going to get any tax, whereas now they may say that if you 
accept the capital gains treatment they will not push you 
on and try to get the full inclusion. Similarly, the courts, to 
the extent that they do not have to follow precedent, may 
back away from some of the harsher decisions of previous 
years. 


In order to have a capital gain, apart from what we have 
just talked about, you must have a disposition. It seems to 
us that there are certain types of receipts which are real- 
ized without a disposition. Earlier this morning I men- 
tioned gambling gains. Perhaps Senator Molson’s idea of 
the Nobel Prizes or the Royal Bank awards and things of 
that sort would come in here. 


The Chairman: And grants. 


Senator Beaubien: When you say ‘disposition’, do you 
mean a Sale? 


Mr. Scace: the word “disposition” is defined at great 
length. It certainly includes sales, but it includes a great 
many other things as well. We will come to that later. 


Senator Beaubien: So long as you get rid of it somehow. 
That is the point. 


Mr. Scace: So long as you get rid of it somehow, that is 
right. 


The Chairman: Yes. 
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Mr. Scace: That is what a capital gain is. You then go to 
section 38 which defines the taxable capital gain as being 
one-half of the amount and the allowable capital loss as 
being one-half of any loss. 


In addition there are certain items of property which are 
excluded from the capital gains provisions. There are 
three of these. The first one is eligible capital property. We 
will be talking about that later today or tomorrow. Basical- 
ly, eligible capital property is goodwill or other nothings. I 
think you are all aware that there was a class of expenses 
which were not currently deductible and were not entitled 
to capital cost allowance treatment and they became 
known as nothings. They are now called eligible capital 
property and get special treatment. 


The second exclusion from capital gains are amounts 
receivable for resource properties, and the third one is life 
insurance policies. Capital gains tax will not apply to life 
insurance policies. 


In the case of a capital loss, those three exclusions are 
equally applicable, and in addition you cannot get a capi- 
tal loss from the sale of depreciable property. That is 
explicable because you already have in the act and will 
have in the bill provisions whereby if you sell depreciable 
property for less than your undepreciated capital cost you 
will get a terminal loss and therefore there is no need for 
capital loss treatment of depreciable property. 


The Chairman: Terminal loss means that the sale would 
have to exhaust that class in order that you might have a 
terminal loss. 


Mr. Scace: That is right. Let us take one asset—the sena- 
tor is being more sophisticated than I am in talking about 
classes—but if you just take one item or if you purchase a 
depreciable asset for $100, then you are entitled on a 
depreciable asset to take capital cost allowance on it, ata 
specific rate. Let us say it was a building, then you would 
be entitled to 5 per cent per year on a diminishing balance 
basis. So, after a number of years you could get down to 
where you had taken $50 in capital cost allowance and at 
that point in time the remaining balance of $50 which is 
called undepreciated capital cost—the remaining amount 
from which you can take capital cost—or is the UCC if we 
can use a short form. 


If you then sell that asset for less than the undepreciated 
capital cost, you are entitled to what is called a terminal 
loss. Let us say you sold it for $20, you would have a 
terminal loss of $30, the rationale being that the deprecia- 
tion rates or the capital cost allowance rates were not 
sufficiently generous to allow for the depreciation of the 
asset and therefore you would get a write-off when you 
actually sell it. 


Senator Connolly: In that case when you sell it for $20 you 
have taken a $30 loss. 


Mr. Scace: Yes. 
The Chairman: Which you deduct. 
Senator Connolly: Then that $30 is an ACL, is it? 


Mr. Scace: No; as I say under capital cost treatment it is 
not an allowable capital cost because you have specific 
provisions dealing with losses on depreciable property 
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called terminal losses where you sell for less than the 
undepreciated capital cost. 


The Chairman: It is deducted from what might otherwise 
be income. 


Mr. Scace: Yes. 


Senator Connolly: That is right. You get credit for it. 


Mr. Scace: That is right. 


Senator Connolly: Do you mind if I use an example here. 
Let us suppose for the sake of argument that you buy a 
piece of equipment such as a computer where the time 
over which you depreciate it is 15 years and, in fact, it 
becomes obsolete in 5 years. Now let us say that following 
your example you have written it down to the $50 level 
from $100. Then it is sold for scrap. I take it then that the 
owner of that equipment who had to sell it for scrap does 
not complain about the fact that the depreciable life of 
that equipment was too short. He simply gets the benefit at 
the end in the form of a terminal loss. 


The Chairman: The terminal loss provision scales up his 
write-off. 


Mr. Scace: This works very fairly, and there is no com- 
plaint. The exemption from capital losses for depreciable 
property is quite legitimate and quite fair because of this 
rationale. 


Senator Lang: This is the same as the law is now. 


Mr. Scace: That is right. The only problem is that the 
terminal loss provisions are really found in the existing 
regulations and as I think you are very much aware we 
have not seen the regulations under the new bill, so we can 
only assume that they will be the same in this particular 
area. All indications are to that effect. 


Now, in computing the gain, there is really no problem 
here. The computation of the gain is found in section 40 (1) 
of the bill, and basically what you do to calculate it is to 
take the proceeds of the disposition—that is a defined 
term—and in this case we can say you take your sale price 
and substract from that your adjusted cost base plus your 
sales expenses. 


Let me give you an example. If I have an asset which 
costs me $50 and I sell it for $100. Under the new bill you 
can say the $50 is my cost. However, we will complicate it 
in a few minutes. They refer to the adjusted cost base 
which is a defined term and certain amounts must be 
added to and substracted from your original cost to come 
up with the adjusted cost base. So, here is your sale price 
minus your adjusted cost base minus the expenses of sale, 
and let us say that those expenses amount to $5. This 
would give you a net capital gain of $45. To calculate your 
capital loss, you just reverse that procedure. If we take it 
here where you come up with a gain of $45, of course the 
taxable capital gain is only one-half of that. 


Senator Lang: So we do not need recapture any more. 


Mr. Scace: Yes, we will need recapture and we will still 
have it. 


The Chairman: You can have recapture and capital gain. 
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Mr. Scace: We are going to have recapture. 
Senator Lang: One on top of the other? 

Mr. Scace: That is right. 

Senator Molson: We are going to have everything. 
The Chairman: From soup to nuts. 


Mr. Scace: Now, moving along, here you have an asset 
which you purchased for $100 as original cost, and you 
depreciate it by $50 of capital cost allowance over the 
years, and you then have an undepreciated capital cost of 
$50. 


You then go to the reverse of Senator Connolly’s exam- 
ple in that we have an asset which has appreciated. In fact, 
you would wonder why it would be depreciable property. 
In any event you sell it for $160 and in that case the 
difference between $50 and $100 will be recaptured and 
will be includable in income in full. The difference 
between $100 and $160 is $60 which will be a capital gain, 
but it will be entitled to preferential treatment and only 
half of it will be included in income so you will pay on $50 
plus $30 which is $80. 


Senator Connolly: It is very simple when you have an 
explanation, but try to read that in the act. 


The Chairman: It may now be more intelligible when you 
read the act. 


Mr. Scace: I think that is all we can hope to do. You have 
to study these provisions on your own, but if someone 
gives you an indication before you start of what they are 
trying to say it makes it a little easier. 


The Chairman: You can only tell the judge also, but it 
helps. 


Senator Lang: Are we certain that this act does exclude 
the difference between $50 and $100 from capital gains 
tax? 


Mr. Scace: I am satisfied of that. It excludes it from 
capital gains tax because capital gain is measured as the 
difference between selling price or proceeds of disposition 
and adjusted cost base. 


Senator Lang: So we are back at Section 3? 


Mr. Scace: Yes. To get the doubling up which I think you 
have in mind the definition would have to say undepreciat- 
ed capital cost. 


Senator Carter: Is the present law different from that? 


Mr. Scace: The present law is exactly the same for the 
$50. 


Senator Carter: But the capital gains is contained in the 
new law. 


Senator Flynn: There is no change in what would other- 
wise be considered as capital gains but is presently taxa- 
ble. Is this based on practice rather than the principle of 
the present legislation? 


Mr. Scace: There is nothing in the present legislation. 
Section 3 of the current act provides that tax is paid on 


income and, apart from certain specific items, it is not 
defined. We can only go to the cases in the jurisprudence, 
of which there are literally thousands. 


Senator Flynn: Your conclusion is that the new text does 
not change this principle, even if it is implied in the pre- 
sent legislation? 


Mr. Scace: If I understand your question correctly, yes. 


Senator Flynn: I mean, it is not explicit that this kind of 
capital gain should be considered as income; the sale of 
houses is considered as having created an income, rather 
than a capital gain? 


Mr. Scace: That is right. 


Senator Flynn: And it goes on in the same way, which is 
why it will be taxed in its entirety and not subject to the 50 
per cent deduction provided for the new capital gains 
taxed under the new legislation? 


Senator Beaubien: There is a big difference between the 
present act and this, with depreciation allowance of $60 
and a sale for $160, a full tax of $110 is paid today. 


Senator Flynn: Not necessarily. 


The Chairman: No, if you are in a business, all of it is 
income; if it is a capital gain transaction under our present 
law, then the capital gain part of it would not be taxable. 


Senator Beaubien: If I own a building for which I paid 
$100,000 and depreciate it over the years by $50,000 and 
sell it for $160,000, which is the example there— 


The Chairman: The recapture is only the depreciation 
which comes into the income. 


Mr. Scace: You bring $50 in; the $60 would be a capital 
gain which is not taxable. The rationale is the same now, 
except now half of the $60 becomes taxable. 


Senator Beaubien: I see; I was wrong. 


Senator Flynn: In other words, they do not want you to 
gain by having the new capital gains tax. 


Mr. Scace: You will be worse off because of the capital 
gains tax system; there is no question about that. 


Senator Walker: In other words, the actual capital gain is 
taxed at 50 per cent but the recaptured depreciation is 
taxed at 100 per cent. 


Mr. Scace: That is right. There are a great many special 
rules in section 40. I do not intend to go through each and 
every one in detail. I would like to draw your attention to 
one or two of them, however. The first is that where the 
taxpayer is a corporation he cannot claim a capital loss, or 
an allowable capital loss, where the property is disposed of 
by the corporation to either a parent company, a subsidi- 
ary company or a sister corporation, if there is no loss on 
such a transfer. 


Another rule is that no loss or gain results from the 
disposition of a chance to win a prize or a right to receive 
an amount as a prize in connection with a lottery. You 
might note that there is no definition of a lottery in the bill; 
I am not sure what a lottery is, to be honest about it. It 
might be helpful if such a definition were given. 
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The Chairman: Except that defining very often limits. If 
there the word “lottery” was undefined it would take on 
whatever the custom of the trade has been, and might 
have a broader meaning than would be written in by 
definition. We must think of that. 


Senator Molson: I note the term “lottery scheme” is used, 
which sounds rather more sinister than just a lottery. 


The Chairman: The word lottery would be broadened by 
stating any scheme which approximates a lottery. 


Under paragraph (e) where the taxpayer is a corporation 
and cannot create a capital loss, how does that relate to the 
fair market value? If a corporation sold to another corpo- 
ration that it controlled at the fair market value at the time 
of the sale and the fair market value was less than the 
cost? 


Mr. Scace: So that even by doing it at fair market value 
there was a real loss? 


The Chairman: Yes. 


Mr. Scace: I think Section 40(2)(e) prevents the deduction 
of that loss. 


The Chairman: That is right; certainly under the law as it 
is at the present time it was always safe to proceed on the 
basis of the fair market value. 


Mr. Scace: That is right and we will come into this later, 
senator. However, one of the problems as we see it under 
the new bill is that in non-arm’s length transactions the 
scope permitted for transferring assets, which may have 
very valid and legitimate business reasons, is very much 
diminished because they have to pass at fair market value. 
There are some exclusions, but they are much curtailed 
under the new act, so that will be a problem. 


Senator Lang: Does “‘controlled”’ have the same definition 
as under the old act? 


Mr. Scace: Yes sir; 50 per cent, plus one. 


Another concept contained in Section 40(2)(g) is that of a 
superficial loss. It provides that there will be no deduction. 
That type of loss is defined in Section 54(i) as the loss from 
a disposition of a property in any case where the same or 
identical property—that ‘same or identical property”’ 
becomes “substituted property’’—was acquired during the 
period beginning 30 days before the disposition and 
ending 30 days after the disposition by the taxpayer, his 
spouse or a corporation controlled by the taxpayer and at 
the end of the period the substituted property was still 
owned. 


The Chairman: Does this situation not prevail in the 
United States, where tax losses are created at the end of 
December by sales and the property is repurchased in 
January? 


Mr. Scace: That is correct. To take a very simple exam- 
ple, suppose I own 10 shares of ABC Company and my 
purchase price was $100, and the market has declined to 
$50. On the other hand, I have another asset which 
behaves in completely the reverse way. I have a purchase 
price again of $100 but a current value of $150. For good 
business reasons I sell this asset and make a $50 capital 


gain and a $25 taxable capital gain—over here I am ina 
loss position. I do not want to pay tax on the $25 gain, and 
I do not really want to get rid of that stock—I want to keep 
it in the family—so what I can do is transfer this asset to 
my wife at $50 and that would show as a $50 capital loss 
and an allowable capital loss of $25. 


The Chairman: Do you not mean an allowable taxable 
gain? 


Mr. Scace: No, I have a loss on this side which, apart 
from the superficial loss rules, would be an offset and I 
would not pay any tax on that and this asset is still in the 
family. 


The Chairman: That is an allowable taxable gain? 
Mr. Scace: No, I had a loss on this side. 
Senator Beaubien: But you would not get it back. 


Mr. Scace: That is a wise observation. It is generally true 
of my wife. 


Senator Beaubien: It would be a loss all right. 
The Chairman: That is a personal loss. 
Senator Connolly: So you neutralize the tax? 


Mr. Scace: That is what you would be intending to do, but 
you cannot get a deduction for a superficial loss and, by 
the definition, that would include a sale to your wife. You 
do not get that $25 allowable capital loss. You are stuck 
with the $25 capital gain. 


Senator Connolly: Even if you do not repurchase from 
your wife you do not get it? 


Mr. Scace: Not if she owns it at the end of the period. 
That is the rationale. That is not too serious in most cases 
because what happens is that the wife has paid $50 for it, 
and her adjusted cost base is increased by the amount of 
the loss so that, in effect, her cost base will be the $50 that 
she paid to her husband plus the amount of the loss which 
gets her back up to the $100. If she then sells it later on—a 
true disposition and not within the family, so to speak—for 
a loss she will get that loss. 


Senator Walker: There is no point in doing it, then, is 
there? 


Mr. Scace: No, there is no point with this definition. All 
countries imposing a capital gains tax have this type of 
provision. I have not done a thorough study on it, but the 
provision that we have in the bill is probably less severe 
than most other taxing statutes. For instance, you would 
seem to be able to avoid it possibly by selling to a child, or 
to a company owned by your wife. 


Senator Beaubien: What would be the situation if you just 
sold it on the open market and bought it back on January 
1? 


Mr. Scace: That would be a problem too because you 
have this 60-day period—a 30-day period on either side. 
For example, if we take the day you sell it you cannot 
re-acquire it within a 30-day period. You are just rolling it 
over and they will not allow it. 
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Senator Beaubien: You would have to wait 31 days. 


Mr. Scace: Yes, that is right, and that puts you at risk in 
the market. 


Senator Beaubien: It is good for the broker. 


Mr. Scace: These superficial loss rules will not apply in 
the case of an emigrating resident when a departure tax is 
imposed. It will not apply in the case of death; it will not 
apply to certain trusts and also in one or two other more 
specific situations. 


There is a problem with the definition of a superficial 
loss, and it might be possible for the Senate to draw the 
department’s attention to it. They may be aware of it, but 
it seems to us that you could have a problem where the 
saving of taxes was not an issue at all. In other words, you 
are just acting as a normal prudent investor or 
businessman. 


Let us take an example. Suppose a taxpayer owns 100 
shares of a company stock which he purchased at a price 
of $50 each, and then subsequently the market price goes 
up to $100, say, by December 4, and he then purchases 
another 100 shares at $100. He now has 100 shares which 
he purchased at $50 each, and another 100 shares which he 
purchased at $100 each. Now, assume that during Decem- 
ber the market collapses and the price declines from $100 
to $20, and on December 26, which is within this 30-day 
period, he sells half of his shares, namely, 100 shares, at 
$20— 


Senator Beaubien: What a trader! 


Mr. Scace: I do not know about that. It seems to me on 
the second transaction he has incurred a real loss of some 
amount. If it is his first purchase it is a real loss of at least 
$30, and if it is the second purchase there would be a real 
loss of $80. The act provides for averaging the cost, but 
apart from that situation he would seem to be within the 
definition of a superficial loss, and he would get no deduc- 
tion for his loss. As we said, it is conceivable that if you 
sell to your wife she gets to add the amount of the loss to 
her purchase price, but it appears that in this particular 
situation he gets no deduction for his superficial loss and 
he cannot add it to anything either. You could get a true 
inequity in that particular instance. 


Senator Connolly: There would be no correction for that 
under the draft act we now have except perhaps at the 
discretion of the official who would say: “This is a legiti- 
mate transaction which you have undertaken.” The first 
example you gave was a devised operation. 


The Chairman: There is one way of curing it, I suppose. If 
you establish a real loss, and if it is not recognized as an 
allowable capital loss, the act should go on to provide that 
in those circumstances you would be entitled to add it to 
your cost. 


Mr. Scace: That is the intention of the legislation, Senator 
Hayden, but it just does not work in this one funny 
instance. 


The Chairman: I think we should have a look at it. 


Senator Cook: Just before you go on, Mr. Scace. I would 
like to go back to one of your earlier examples. The wife 


got the depreciated stock at $50 and then you worked out 
what she would pay. What was that again? I missed that. 


Mr. Scace: The amount of the superficial loss incurred by 
the husband. We assumed this is an asset that he sold to 
his wife at a loss and the amount of his loss was $50. He 
has sold the property at fair market value to his wife for 
$50 and she has an acquisition cost of $50, but the act goes 
on to provide that except in this one instance which I have 
just given you the amount of the superficial loss—that is, 
the $50—can be added to the transferee’s or the acquirer’s 
cost base. 


The Chairman: To the wife’s cost base. 


Mr. Scace: Yes, the wife’s cost base in this example, so 
that would bring her up to a cost base of $100 which is the 
same as what the husband had. In other words, there is no 
penalty. She is put right back in the same position as her 
husband was in, so it is eminently fair. 


Another special rule is that you cannot get a deduction 
for a loss from the disposition of property where the 
proceeds are compensation for property unlawfully taken, 
or compensation for property destroyed, arid any amounts 
payable under a policy of insurance in respect of loss or 
destruction. Probably the most important one here is the 
latter. There is no loss if the proceeds of insurance are not 
sufficient to cover the cost of the property. In other words, 
you cannot get a deduction for a casualty loss on insur- 
ance. I think the Government has just said that they are 
not going to be the insurers for private individuals, and on 
that basis it is a reasonable policy decision. On the other 
hand, you get some hardship where it is impossible to 
insure property for 100 per cent coverage. 


The Chairman: Which section is that? 


Senator Flynn: Suppose you make a gain out of the pro- 
ceeds of the insurance? Suppose you have insurance for 
the increased value of the asset? 


Mr. Scace: That can be a capital gain. 
Senator Flynn: It could be a capital gain? 
Mr. Scace: Yes, sir. 


Senator Flynn: The other way it would not be a capital 
loss. 


Mr. Scace: That is right. 
Senator Flynn: That seems unreasonable. 


Mr. Scace: You gentlemen are more experienced than I 
am about insurance. I am not wholly familiar with it. I 
think the problem usually is that you cannot get 100 per 
cent insurance. 


Senator Flynn: Oh yes. 


Mr. Scace: It is rarely that you get insurance in excess of 
100 per cent. 


Senator Flynn: Oh yes, you can certainly get insurance 
for more than your costs. 


Senator Connolly: Yes. 


Senator Walker: Not your loss. 
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Senator Flynn: If I pay $25,000 for a house and it is worth 
$50,000, I can get, if not $50,000, certainly $40,000 insurance 
on it. 


Senator Lang: I think what Mr. Scace is referring to is the 
case where the insurer requires that the owner act as a 
co-insurer. 


Senator Flynn: Let us forget about that. It seems unrea- 
sonable, if I get the proceeds of an insurance policy after a 
fire, that there is a capital gain, because there is a deemed 
realization I suppose in such a case, but if I lose by the 
same token, because I have not enough insurance or no 
insurance at all, I will not be able to deduct that as a loss. 


Mr. Scace: Let me just make two comments. First, if you 
receive more than the cost of the property—in other 
words, it is a capital gain—you do get an exempt roll-over 
if the insurance is used to buy another property. I agree 
with you in wondering, looking at it from the taxpayer’s 
point of view, why there should be a capital gain with no 
loss. I guess it has to be looked at from the government’s 
point of view, because they would in effect, from the tax 
point of view, become the insurer on every property where 
people fail to take out adequate insurance. I think that is 
what they are trying to avoid. 


Senator Lang: I would think that is wrong. I do not think 
they become an insurer. They should have to ride with the 
success and with the failures of each one of us. 


Senator Flynn: If I use the proceeds of the insurance 
policy to build a new house, am I still taxed on the 
increased value? 


Mr. Scace: I was going to come later to the question of 
re-investing it, but I can do it now if you wish. If it is 
re-invested, you will not get taxed at that time. 


Senator Flynn: But the cost of my new house will be the 
cost of my old house. 


Mr. Scace: That is right, which is also pretty fair, I think. 
I seem to be defending the bill here, and I am not sure I 
want to be in that position. 


Finally on the specific rules, you cannot get a deduction 
where the loss arose from the disposition of personal use 
property. We will tell you what personal use property is in 
a moment. 


Now we come to specific definitions. I start off with the 
definition of ‘Proceeds of disposition’’. That is to be found 
in section 54(h). It is a very extensive definition. This 
answers one of the previous questions. It starts off as 
including the sale price of property that has been sold, and 
goes on to enumerate a number of other specific items. I 
think the one interesting feature of this, from a taxpayer’s 
point of view, is that it is not an exhaustive definition. You 
find this throughout the bill. It uses the words ““proceeds 
of disposition’ of property includes’’, and there are eight 
enumerated proceeds. There could be others that they 
have not thought about, which could still constitute pro- 
ceeds of disposition. It becomes somewhat difficult in 
practice at times to figure out just what else might be 
included, apart from the enumerated items. There are 
some reasonably good battles over what is or is not 
included. 


Senator Walker: I did not realize you were coming to that. 
Would a judgment for damages, for instance, in a tort 
action still be free of capital gains tax, supposing a person 
got a judgment of $100,000? It has been free of tax to date. 


Mr. Scace: That is right. That is a good example. I had 
not thought about it. If you go back to my original 
rationale, if it is a capital gain now it will be taxed as a 
capital gain under the new bill if there is a disposition. If 
you look at the definition of ‘‘disposition’”— 


Senator Walker: It is very difficult to determine. 
Mr. Scace: I do not know. 


Senator Walker: Usually a return in a damage action is 
supposed to be in any event, depending on the lawyer, 
equal return for equal loss. 


Senator Flynn: Material loss. If a house is destroyed by 
fire, for instance, in the case you just mentioned, through 
the fault of a third party, I get judgment against the third 
party for the appraisal value of the house. In accordance 
with what you said before, this would be taxable. It could 
be a different story if I got an amount for bodily injuries, 
for instance. That would not be taxable. 


Senator Walker: It has always been free so far. 


Mr. Scace: I think that is a fascinating question; it is an 
item we have not thought about at all. I think you are right 
and it is an exempt item. 


Senator Walker: Perhaps it would be a good idea to forget 
about it! 


The Chairman: To be subject to tax you have to read on 
in the definition of ‘‘Proceeds of disposition”’. 


Mr. Scace: That is right, of disposition. 
Senator Walker: It is not covered here. 


Mr. Scace: Not specifically. Again it says ‘“‘includes’”’, and 
I do not know what that means. 


Senator Beaubien: It does not exclude. 
Mr. Scace: It is not exhaustive. 


Senator Lang: I do not think the ordinary meaning of the 
words “Proceeds of disposition” would include that sort of 
receipt. 


The Chairman: You mean, to bring it in you would have 
to say the damages were the proceeds of the disposition, 
and that is the causing of the injury to you? 


Senator Lang: Yes, it is going pretty far. 


Mr. E. Russell Hopkins (Law Clerk and Parliamentary Coun- 
sel): What about 54(h)(iii), “compensation for property 
destroyed”? 


Senator Lang: That is the one Senator Flynn mentioned. 


Mr. Scace: Senator Flynn mentioned a personal injury 
action, in which you would be the property destroyed, if 
you want to say you are property. 


Senator Connolly: Your arm or leg perhaps. 
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Senator Walker: That would be ridiculous. You are sup- 
posed to get a damage judgment according to the damage 
that you personally have suffered. When you are compen- 
sated for injuries to yourself, to have to take from yourself 
and pay a capital gains tax on only having yourself res- 
tored to normal does not seem right, does it? 


Mr. Scace: It does not seem right. 


Senator Walker: Perhaps that is why it is not included. It 
would be unjust to include it. 


Senator Flynn: Especially if any human is depreciated. 
The Chairman: I think we have dealt with that now. 


Mr. Scace: We have taken a look at the definition of 
“Proceeds of disposition’’. There is then a very extensive 
definition of a disposition. Again the word “includes”’ is 
used. The opening item says that: 


any transaction or event entitling a taxpayer to pro- 
ceeds of disposition 


is a disposition. They have you chasing your tail on that 
one. There are also a great many other things which in 
general would cover most commercial transactions. 


There are a number of exclusions from the definition of 
a disposition, which are well set out in section 54(c). It does 
not include, for instance, the transfer of property as 
security for a loan. It does not include any transfer where 
there is no real change in the beneficial ownership. It does 
not include the issue of a bond, debenture by a corpora- 
tion, or the issue of a share from the Treasury. All those 
things are excluded. But, generally, most others are 
caught. 


While we are talking about dispositions, as defined, there 
are also certain deemed dispositions or deemed realiza- 
tions. I referred to them very briefly in the summary. 


The first one is what we call a departure tax. You find 
that in section 48 of the bill. Essentially, what that says is 
that a taxpayer, when he ceases to be a resident of 
Canada, is deemed to have disposed of his capital property 
at fair market value. In other words, the tax is imposed at 
that time. There is an exclusion for taxable capital gains, 
up to $2,500. That means you can have a total capital gain 
of $5,000. I will give you an example. If a man has assets 
worth $100,000 and the value had gone up to $200,000, and 
he is a resident of Canada, and decides to move to Ber- 
muda or the Bahamas, when he gives up his Canadian 
residency there is a deemed realization fair market value. 
The difference between the $200,000 and the $100,000 
would be brought into income. He can subtract $5,000 
from that and gets a total capital gain of $95,000, and a 
taxable capital gain of $47,500. 


There is also a provision, which we will talk about later 
on. He need not pay tax on certain assets which are called 
taxable Canadian property. These are specifically defined 
in the bill; they are more or less permanent assets in 
Canada. Non-residents are subject to tax on such assets. 
So, even though he goes to another country, he will still 
remain liable for Canadian capital gains tax on those 
assets. 


Senator Walker: Supposing he decides to come back from 
the West Indies, as some people are hoping to do, how will 
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he be taxed for capital gains tax? Supposing that most of 
the money is raised while he is in the West Indies? 


Mr. Scace: When he comes in, when a person becomes a 
resident, there is a deemed acquisition at fair market 
value... 


Senator Walker: As of that date? 


Senator Burchill: To qualify, would a man have to 
renounce his Canadian citizenship? 


Mr. Scace: No. Residency is not dependent on citizenship. 
The Chairman: It is residence. 

Mr. Scace: You can retain your Canadian citizenship, sir. 
Senator Aird: How would they police this? 


Mr. Scace: That is a real problem. What we are really 
talking about in policing is something other than that 
which is attached to Canadian properties. If you have real 
estate in Canada or something like that, you can get a lien 
on the real estate. For instance, on portfolio investments, 
you can have millions of dollars in portfolio investments 
and accrued gains, and I do not think there is any way we 
can police it, if somebody wants to be fraudulent or 
dishonest. 


Senator Flynn: They would have to apprehend you were 
leaving the country. 


Mr. Scace: That is right. 


The Chairman: I think there is one way, if the transfer 
offices were in Canada, on your investments, and they 
learned about them. 


Senator Flynn: You could have arranged for the transfer 
before leaving. 


Senator Walker: You could have it in certificates. 
Mr. Scace: It would be very difficult. 
The Chairman: It would be very difficult, yes. 


Senator Lang: It would be a question of giving up the 
residency. 


The Chairman: You could mail the letter in Toronto, 
Montreal or Ottawa, and it might take that long to reach 
its destination. 


Mr. Scace: I think this assumes that somebody wants to 
be honest. If anybody wants to go to the length of commit- 
ting fraud, there is very little the government can do. For 
instance, as a resident, you could sell shares and realize a 
capital gain of a million dollars, and you do not have to 
report that until the following year. You then go out. If you 
want to be dishonest about it, you put the money in your 
pocket and leave. 


Senator Flynn: There is a penalty of imprisonment for 
that? 


Mr. Scace: There is a penalty of imprisonment, if you are 
in Canada. 
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Senator Flynn: I was thinking of when you would come 
back for a short visit. Can they arrest you then? 


Mr. Scace: If you are going to do this kind of thing, I 
strongly suggest you do not come back. 


Senator Walker: But you could not be extradited for that? 


Mr. Scace: Other jurisdictions—and this is true of our 
own law—will not enforce the revenue statutes of another 
country. So really, under the current or existing law, you 
can do that with impunity. 


Senator Lang: This concept must involve the imposition 
of some duty on a resident. For instance, if I were buying a 
house, would I have to find out that the person from whom 
I am buying it is still a resident of Canada, or something 
like that? 


Mr. Scace: Yes, sir. This is a very difficult problem. I do 
not know whether we plan to touch on this. I think it is 
serious, but I do not know whether you want to deal with it 
now or later. For me, this would be quite a convenient 
point at which to stop. 


The Chairman: If we postpone that question until we 
resume, this would be a good point at which to break. We 
will come back at 2.15 p.m., full of vim and vigour. 


The committee adjourned. 
Upon resuming at 2.15 p.m. 
The Chairman: The hearing is resumed. 


Mr. Scace: Before the adjournment we were talking 
about the departure tax under section 48. Two questions 
were raised, one before we adjourned, and then another 
one just before we recommenced. 


I will deal with the latter one first. If I can draw your 
attention to section 48(2), the question was whether there 
was any provision for employees of multinational compa- 
nies who get amoved in and out of the country? A person 
may be a resident in Canada for awhile and may be 
transferred to another country for a short period of years 
and then return to Canada. I gather some of the briefs on 
the White Paper were concerned about that. 


Section 48(2) is designed to cover that situation. It pro- 
vides that if a taxpayer who is an individual so elects in a 
prescribed manner and within a prescribed time, and if he 
furnishes the minister with security of some sort or a 
charge on property, or somebody guarantees the potential 
tax, the departure tax will not apply to him. It goes on to 
say that he is really deemed to be a resident throughout his 
period of absence. I think that aspect of it is covered. 


Senator Haig: If a bank, a trust company or a multina- 
tional company sends a man away for a period of three to 
five years, they would arrange his tax position with the 
department. 


The Chairman: He is the one who has to make the election 
under this section. 


Senator Beaubien: What happens if he changes his mind? 


The Chairman: Well, the security is there for that pur- 
pose. He has to furnish the security. 
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Mr. Scace: There is a provision that says that you can do 
it by way of guarantee from another person. The company 
could guarantee it. Mr. Smith whispered in my ear, ‘“‘What 
happens if the employee leaves the company when he is a. 
non-resident? How does the company go after him?” You 
would probably have a law suit. 


Senator Beaubien: 
guarantee. 


The company would put up the 


The Chairman: They would have a problem in trying to 
pursue him in another jurisdiction. 


Mr. Scace: The other question was on non-residence and 
capital gains tax. The taxing or the charging section is 
section 2(3). It says that a non-resident person who has 
disposed of taxable Canadian property is liable for capital 
gains tax. 


Taxable Canadian properties are then defined in section 
115(1)(b). There is a long list. It includes real property 
situated in Canada, or an interest therein. It refers to any 
other capital property used in carrying on a business in 
Canada, one share of capital stock in a private corporation 
and more than a 25 per cent interest in any other kind of 
company. 


There are certain other things too. The way this is to be 
enforced creates a problem. If you assume that you havea 
non-resident vendor who is selling taxable Canadian prop- 
erty, section 116 is designed to enforce that. 


If I can paraphrase almost two pages of the bill, as we 
understand them, firstly it is envisaged that a non-resident 
vendor intending to sell taxable Canadian property, say 
real estate, will write to the department giving a descrip- 
tion of the property, the intended proceeds, the date of 
disposition, the cost of the property, and the amount of the 
gain, and put up either the tax or some security for the tax. 
If he does that, the department will issue a piece of paper 
called a ‘‘certificate limit.’”’ Any time a certificate limit has 
been issued the parties may go ahead and close their deal 
and there will be no problem. 


Senator Haig: That applies to personal plus corporation? 
Mr. Scace: That is right, it would. 
Senator Sullivan: And real estate? 


Mr. Scace: It would certainly apply to real estate and to 
shares of private corporations. If he does not tell about the 
intended sale, a subsequent provision says that once a sale 
has taken place within 10 days, he must give them some 
kind of information and pay the tax. 


We then come down to the last subsection which is 
section 116(5). Essentially it says that where a certificate 
limit has not been issued the Canadian purchaser resident 
is liable for 15 per cent of the amount of the proceeds in 
excess of the certificate limit. 


Senator Haig: Where does he get the certificate limit? 


Mr. Scace: For example, say a non-resident has a proper- 
ty which cost him $100 and he proposes to sell it to a 
Canadian purchaser for $200. He would write into the 
department and they would issue him a certificate limit 
with respect to the $100 gain. If as the transaction eventu- 
ally went through the sale price turned out to be $250 
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instead of $200 as in our example, there would be a gain of 
$150 with $100 cost, and section 116(5) says that the 
Canadian purchaser is liable for 15 per cent of the excess, 
which, in our example, is $50. 


But as we read section 116(5) it seems to say that if the 
non-resident does not obtain the certificate limit, in other 
words, if he does not come forward and nothing is done, 
then the Canadian purchaser could be liable to pay tax 
equal to 15 per cent of the total purchase price, namely, 
$250 as in our example. 


Senator Connolly: You mean just the excess? 
Mr. Scace: I think it is possible to read it— 
Senator Beaubien: You can read it either way. 


Mr. Scace: You can read it that if no certificate limit is 
obtained, then section 116(5) does not apply. However, we 
have talked about this matter on many occasions with a 
number of people, and a good many of them agree with 
the interpretation I am giving you. 


Senator Connolly: What do you think the intention is? Is 
the intention merely to tax the $150 as in the example? 


Mr. Scace: When they set up this section 116(5) I do not 
think they ever thought that it could apply to the whole 
purchase price. I think it is one of those inadvertent 
situations. 


Senator Walker: That is a terrible penalty for an innocent 
person to pay. 


Mr. Scace: Yes, it is. The real problem is, if you are acting 
for a Canadian purchaser of real estate or shares, how do 
you determine the residence of the vendor? You could take 
an affidavit or receive representations, warranties and 
covenants, but if the man is fraudulent those things are 
not worth the paper they are printed on. Alternatively, you 
could escrow the funds. I am not a real estate lawyer, but 
it seems to me that if you were to go to the registry office 
and say that you were going to close but were intending to 
withhold 15 per cent of the purchase price in case the 
vendor was a non-resident, then you just would not havea 
deal. 


Senator Connolly: No, they would not give you the deed. 


Mr. Scace: It would seem that you would almost have to 
go to the Department of National Revenue on almost every 
transaction, unless you are sure. 


Senator Connolly: In other words, anybody closing a real 
estate transaction has an additional search with the 
Department of National Revenue before he can advise his 
client that he can close. The client on his part may very 
well be liable for 15 per cent of the whole purchase price 
under the interpretation we have here. 


Senator Haig: Unless, of course, the vendor has asked for 
a certificate limit. 


Mr. Scace: If you have an honest vendor, or one who is 
going to comply with the act and has either got a certifi- 
cate or, on that second branch, has gone and paid the tax, 
then there is no problem. Supposedly, in most situations, 
that is what will happen. However, if you are looking at 


the bad situation, it could be very serious. Naturally, from 
the point of view of practice you obviously have to guard 
against the bad situations. 


The Chairman: I think there would be another requisition 
on title, and that requisition would ask for evidence that 
the vendor is a resident of Canada. 


Senator Flynn: You know, this may be pushing quite far 
into the province of civil rights. I realize this is ancilliary, 
but this is getting mixed up into the problem of property 
rights. 


Senator Connolly: That is right. 
Senator Walker: This is really rough. 
Senator Flynn: It is very serious. 


Senator Connolly: It is just as much a factor as a sheriff's 
seizure. When you get a sheriff’s certificate to the effect 
that a man has no executions against him you have to have 
one drawn from the registry. 


The Chairman: What is it that you may accept as satisfy- 
ing you, reasonably, that this man is a resident? What do 
you accept? 


Mr. Scace: I think they could amend the section to make 
it clear so that it exempted a Canadian purchaser who 
exercised due care and diligence. It would then become a 
question of fact that he had. I expect representations, 
warranties, affidavits and whatever you want would suf- 
fice. If you have been careful about it, that should suffice. 


Senator Connolly: Your success would depend very large- 
ly on where the onus lay. If the onus lay on the department 
to prove that the vendor was non-resident, that would be 
one thing, but if the onus were on the purchaser to prove 
that the vendor was a resident, then he might be up 
against a difficulty. 


The Chairman: What you are interested in knowing, 
really, is whether the vendor is a resident. If he is a 
resident there are no penalties and no complications. 


Senator Molson: Mr. Chairman, I find this very depress- 
ing. The number of transactions that can occur in any 
given period in this country will be reduced enormously. I 
am not sure whether any advantage will go to the public or 
to the government or to anybody as a result of this legisla- 
tion. It just seems to me that everything we run into is so 
complex that the ordinary man with a camp in the country 
or something of that sort, who tries to sell it to somebody, 
will find it exceedingly difficult. By the time he finishes 
getting his certificate and getting in touch with the depart- 
ment, finding out this and finding out that, it will just have 
made his life extraordinarly difficult. 


Senator Benidickson: He will probably just burn his camp 
for the insurance money. 


Senator Molson: He might just do that. 


Senator Walker: There would seem to be no relief at all 
from this. It is an enormous penalty. 


The Chairman: The answer might be if he is able to 
satisfy himself. 
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Senator Walker: But he cannot satisfy himself. 
The Chairman: On what Mr. Scace has suggested, he can. 


Senator Walker: If you meet a vendor you do not neces- 
sarily know what his situation is. He may assure you that 
he is a resident. He may give you affidavits and you may 
get affidavits from his bank and he may still turn out to be 
a non-resident. If that happens you are it. It does not 
matter what steps you have taken. 


The Chairman: That is right, and that is why I put the 
question earlier: what can you get that will satisfy this 
problem and upon which you can properly act. 


Senator Walker: That is right. I thought that was a good 
question and that it should be incorporated. 


The Chairman: I have made a note here and it will also be 
in the record of today’s proceedings. 


Senator Lang: Mr. Chairman, I assume that a non-resi- 
dent who gets a certificate limit pays the tax in order to get 
that certificate limit. 


The Chairman: Or he puts out a security for the tax. 


Senator Lang: In other words, he has to put out this tax 
before his deal is closed. 


The Chairman: No, he can put out the security. He does 
not have to pay. 


Senator Beaubien: He gets the bank to guarantee that, if it 
is sold, he will pay it. 


The Chairman: If the deal does not go through, then there 
is nothing. 


Senator Beaubien: He pays the Receiver General of 
Canada, it says. 


Senator Haig: The question I should like to raise is what 
is a resident or a non-resident? For example, what is the 
category of the chap who goes out to work for a multi- 
national corporation for three or five years? Is he a perma- 
nent non-resident? And then if a real estate transaction 
goes through, what are you going to do with respect to 
him? 


Senator Lang: If I may come back to my point, Mr. 
Chairman, as I see the mechanics of it, the non-resident 
would pay to the Receiver General of Canada the tax or 
the security for the tax. If the transaction thereafter does 
not close, that non-resident would have to go back to the 
department to get his money. In my experience it would be 
about one year later that he would get it. 


Senator Haig: Two years. 
Senator Flynn: You are an optimist. 


Senator Beaubien: Is there any way we could put the onus 
on the department whereby the purchaser could go to the 
department and indicate that he is ready to buy and ask 
them to inform him whether the vendor is a resident or a 
non-resident. 


Senator Flynn: This morning we were speaking about the 
difficulties of enforcing the payment of the tax on the 
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Canadian who decides to live elsewhere. The Government 
has not provided any remedy for that situation. But in this 
case they have found some kind of remedy by saying that 
the purchaser will be liable. To me that is nonsensical. It is 
penalizing someone who has nothing to do with the prob- 
lem of payment of the tax. If they have not been able to 
find a way to enforce another provision, that does not 
justify trying to enforce it by forcing someone who is not 
responsible. You cannot find a reasonable solution that 
way. It seems to me completely unethical. 


The Chairman: But it is taking the easy course. 


Senator Flynn: I agree that it is. Of course it is. Neverthe- 
less, I think we should object strongly to that. 


The Chairman: Non-residence here, in this case, includes 
just what it says—a non-resident. It does not include only a 
person who decides to depart from Canada. It covers a 
person who may at all times have been a non-resident. 


Senator Lang: Is it not an underlying concept of withhold- 
ing tax that the imposition of liability to withhold is placed 
on the person who has control over the money flow? I 
think of the employer or the company paying dividends. In 
this case you are imposing a liability on an entirely differ- 
ent class of person to withhold a tax. 


Senator Beaubien: The fellow who pays the money out. 


The Chairman: The theory behind it is to impose a liabili- 
ty on somebody who is within the jurisdiction. 


Senator Lang: Yes, but it is a withholding tax, really. 


Senator Flynn: Would it be constitutional to provide that 
in any case the purchaser would be entitled to withhold 15 
per cent of the price for, say, three years in order to give 
time to the department to find out whether the vendor is a 
resident or not? 


The Chairman: The answer to that question is that we can 
make any suggestions to remedy that situation that we 
think are feasible. 


Senator Flynn: We could make it even if it is absurd to 
show the absurdity of the solution provided herein. 


Senator Aird: Mr. Chairman, I should like to ask the 
witnesses on this specific point if there has been any 
discussion in the seminars or have they heard any sugges- 
tions that would relate to the situation of companies insert- 
ing themselves into the middle of such a transaction and 
you could have an indemnification coming forward? It 
seems to me that this is perhaps one of the ways that this 
might be cured. It might be costing a little more money 
and might be creating a whole new area of business but it 
is a way of protecting the purchaser. 


The Chairman: You are speaking of something in the 
nature of a company that might guarantee title? 


Senator Laird: That is right. 


The Chairman: Then you might find a company that 
would guarantee residence. 


Senator Flynn: But that is in favour of the Government. 
That is entirely a new concept. 
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The Chairman: That is right. 


Senator Flynn: And I do not agree with it at all. I think the 
Government should take its own risk and settle its own 
problems, and not ask a purchaser for a guarantee to pay 
the tax of a third party who might commit fraud. 


The Chairman: This arises where you have a capital gains 
tax and everybody who makes a capital gain, with certain 
exceptions, is subject to pay tax no matter where he may 
live. 


Senator Flynn: I know, but let them run after him if they 
want to do it. It is their own business and should not be the 
problem of the purchaser. 


Mr. Scace: There is an interesting twist to this, Mr. Chair- 
man, and to put it into perspective, most of our tax treaties 
now exempt capital gains, so what we are talking about 
right at this moment would only apply to non-residents of 
most countries with whom we do not have treaties. Of 
course, that is not entirely true because I do not think the 
Japan-Canada Convention exempts capital gains. I sup- 
pose Mr. Benson is going to ammend all of our treaties so 
that they will permit taxation of capital gains. 


But to take a situation which you might have now—and I 
give you this more or less tongue in cheek—say you have a 
resident of the United States selling taxable Canadian 
property to a Canadian purchaser. Under the present 
treaty there is no capital gains tax on the US vendor but it 
is conceivable that you might be able to read section 116 as 
saying that there is an additional tax on the Canadian 
purchaser even though the vendor was not liable for tax. It 
seems to me that is possible. 


Senator Walker: But there would be no object in that. 


Mr. Scace: Well, I cannot see it happening, but technically 
it is possible. 


The Chairman: Well, I think we have it ticked. 


Mr. Scace: If we have the same amount of trouble with 
the other deemed realizations as we had with that one, we 
will be here for quite some time. 


The next one is the deemed realization on gifts. Basically 
when you make a gift inter vivos there is a deemed realiza- 
tion at fair market value. Let me give you an example; if I 
own a property which I bought for $100 and it is now 
worth $200 and I give it to my son, there is a realization of 
$100 capital gain and a $50 taxable capital gain. 


Senator Benidickson: Payable by you? 
Senator Flynn: Or by your son if you are a non-resident. 


Mr. Scace: This is section 69. Similarly there is a deemed 
realization on death. With the abolition of estate tax, the 
substitution for that is a deemed realization on death 
under section 70 (5). Now basically so far as that deemed 
realization is concerned, if you are dealing with non-depre- 
ciable capital property, the deemed realization is at fair 
market value. If you are dealing with depreciable capital 
property, the deemed realization is at what has come to be 
called the midway point. That is the undepreciated capital 
cost plus one-half of the difference between fair market 
value and undepreciated capital cost. Let me give you two 
quick examples. 
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If I have non-depreciable capital property and I have a 
cost of $100 and at my death it is worth $200, it is deemed 
to be realized at the fair market value of $200 and there 
will be a $100 capital gain and a $50 taxable capital gain. 
In the case of depreciable capital property, say I bought 
for $100 and I depreciated it down to $50 and on my death 
it is worth $200, the midway point rule says that the 
deemed proceeds are undepreciated capital cost, which is 
$50 here, plus one-half of the difference between fair 
market value at death which is $200 and the $50. That 
differential is $150, and one-half of that is $75. So the 
deemed realization price is $125. Now in this example, if 
we can just take it out, we have $100 plus $50 UCC anda 
deemed realization price of $125, we get a recapture of $50 
plus a capital gain of $25 and half of that of course would 
be $12.50. It becomes a little more complicated where you 
have a number of different assets in a class, but essentially 
that is the rule. 


Senator Benidickson: Is this under the present law? 
Mr. Scace: No, sir, this is under the proposed bill. 
The Chairman: You have two elements of taxation there. 


Senator Flynn: Would the $50 be taxable in its entirety 
here? 


Mr. Scace: That is right. 


Senator Flynn: As if the law were not changed? 


Mr. Scace: So then we have the situation that this $50 
recapture is fully included in income while this $25 is a 
capital gain and therefore you only recognize one-half, so 
therefore it is half an income. 


Senator Beaubien: Let us take the case of a man who died 
a few days after the value date, whenever that might be, 
then they would only recapture part of the captured 
depreciation. Would that not be the case? 


Mr. Scace: We are going to get complicated here. 
Senator Haig: What have we been doing all afternoon? 


Mr. Scace: For example, take an item of non-depreciable 
capital property with a valuation day value of $100. Who 
knows when valuation day is? If it is December 31 and the 
owner died on January 1, it is unlikely that the fair market 
value would be much more than $100, so he has no 
problem. 


Unfortunately, you get a different situation. Over here 
we have a cost of $100 over a undepreciated capital cost of 
$50; the asset has not gone up in value. In that case the 
midway point rule would say redeemed realization $50, 
plus the difference between fair market value and unde- 
preciated capital cost, which is $100 minus $50, or $50. Half 
of that is $25, so your realization price would be $75, which 
would result in $25 of recapture. 


The interesting feature of this is, if you look at section 
20(6)(d) of the current act, on death there is no recapture of 
capital cost allowance. The depreciable property goes to 
the beneficiary, if passed by will, at fair market value. He 
acquires at the fair market value and there is no recapture 
to the testator. 
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Senator Benidickson: That is why I asked the question as 
to the difference between the two. 


Mr. Scace: You can say we are going to change the rules 
for the future; that would be fine, but I have given what 
could be a concrete example, what you are getting is 
retroactive recapture that you would not have had if you 
died before the system came in. If you died on December 
31 you have estate tax, but you have no recapture. How- 
ever, if you died on January 1, assuming those are the 
relevant dates, you would have retroactive recapture. 


Senator Benidickson: Plus the fact that you may have 
provincial taxes by that time. 


Mr. Scace: We have them in Ontario now. For those 
people who receive tax advice, there are ways of avoiding 
this retroactive recapture, but it is still there. 


Senator Beaubien: Everybody would just have cash and 
when they die it would not have gone up or down. 


The Chairman: Have you any suggestions? 
Mr. Scace: I can tell you how to avoid it. 


The Chairman: I know how to avoid it; you just do not 
have any property. That is a simple way of avoiding it, but 
the idea of this complication is because they want to get at 
two taxes, bring in recapture at full marginal rates and 
bring in capital gain and the capital gains tax. 


Senator Walker: That is a double tax. 


The Chairman: There are two taxes; we had this this 
morning with some other items. Perhaps they should draw 
a line on a time basis and recapture to the extent that 
depreciation has been taken before the date of death 
should remain where it is now; that is, it is nowhere. If I 
am disposing of property after this law comes in they 
should only deal with whatever depreciation has been 
taken in that period and against whatever my income 
might be. That would be subject to recapture and could 
well enter into this calculation. They should draw a line, 
and not go back into what I have accumulated in the way 
of write-offs quite innocently and subsequently find the 
position where they are taxable, which they are not at 


Senator Benidickson: That is to avoid this retroactivity? 


The Chairman: Yes; at least, that is my feeling at the 
moment. 


Senator Walker: And that goes back indefinitely. 


Mr. Scace: Let me try to put it into perspective. It has 
reference only to depreciable property, and I can only 
guess that most of it will have come down in value. There- 
fore perhaps the example is a little unrealistic, in that if 
you have an undepreciated capital cost of $50, that may 
come pretty close to the fair market value, in which case 
there is no problem. Certainly to the extent you are in the 
position suggested by Senator Connolly this morning, 
where the asset may have gone up in value—and I guess 
there may be quite a few examples—you would encounter 
this retroactive recapture. 


Senator Benidickson: Perhaps the property has gone 
down in real market value at the time of the death but, on 
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the other hand, it may not have done so, because of the 
inevitable inflation that we have been experiencing over 
such a long period. A property that normally would have 
gone into disrepair, or become not as attractive as a new 
property, has a market value due only to inflation, so you 
are taxing inflation. 


The Chairman: You are arguing two ways. If there is not 
much of this occuring then it is certainly scraping the 
bottom of the barrel to try to deal specifically with it; if 
there is much of this, then the question is whether it is fair 
and equitable to deal with it in this manner. 


I think perhaps we would have to take the latter course 
in deciding if there is anything we can do to catch that 
situation, but it does appear to be something that we 
should have a good look at. We are accumulating a few 
already. 


Senator Macnaughton: The thing to do is not die. 


The Chairman: I do not suppose you can do as is done 
here, where a deemed realization is made; you cannot be 
deemed to be still alive. 


Senator Walker: Do it ahead of time, and get it settled up. 
Senator Carter: Do you have to furnish proof? 


Mr. Scace: The other side of the deemed realizations for 
gifts and death is that the transferee, or the person acquir- 
ing, obtains a cost base equal to the realization price. With 
non-depreciable property, if the cost was $100 to the 
deceased, and the fair market value at death is $200, then 
that is the deemed realization price and that $200 becomes 
the cost base to the beneficiary. 


Similarly with the midway point rule, it is the calculated 
proceeds. I might say, if you have a situation with depre- 
ciable capital property where the fair market value is less 
than undepreciated capital cost, then the rule is reversed. 
Fair market value is the base plus one-half of the differ- 
ence between undepreciated capital cost and fair market 
value. However, that really does not cure the problem. 


The Chairman: Is there an allowable capital loss for that 
circumstance? 


Mr. Scace: You should get a terminal loss, sir, yes. 


Going on to something that really gets extremely com- 
plex, and I do not know how extensively we can deal with 
it, we start off by saying that when you calculate a capital 
gain essentially it is the difference between your proceeds 
and your adjusted cost base. The adjusted cost base is a 
defined term, and it is found in section 54(a)(i) wherein it 
states: 


where the property is depreciable property of the tax- 
payer, the capital cost to him of the property as of that 
time, and in any other case, the cost to the taxpayer of 
the property adjusted, as of that time, in accordance 
with section 53,— 


So that with depreciable property there is no problem. 
With none depreciable property it is the cost as adjusted 
by section 53. If we just go on to the concluding words in 
the definition: 
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—except that in no case shall the adjusted cost base of 
any property at the time of its disposition by the tax- 
payer be less than nil;— 


We will come back to those words in a minute. That is 
adjusted cost base, and the problems come with the 
adjustments to it, and you have to then turn to section 53. 
Section 53(1) contains a number of additions to the cost 
base. They go on for two and one-half pages with the 
subtractions. I only want to give you a few of the additions 
and subtractions, and I will try to do it briefly, if I can. 


To understand the first one we have to go to section 
40(3). Section 40(3) says that where you have a cost of 
property, and by section 53(2) if the subtractions from the 
cost take you below zero the amount that you go below 
zero is a gain. It might be better if I showed you that one 
on the board. Let us say you have a cost of property of 
$100. Section 53(2) states that you have to adjust that cost 
by subtracting $150 which results in a negative amount of 
$50, and that minus $50 is itself a capital gain. 


The most likely way that this could result is where 
corporations have distributed dividends out of their 1971 
surplus. As you probably know, the tax treatment of sur- 
plus in existence in a company at the time of implementa- 
tion of the bill gets reasonably favourable tax treatment. It 
can be taken out at a minimal tax cost, but it comes out in 
the form of a non-taxable dividend, so that when the 
shareholder receives it he pays no tax on it, but he must 
reduce the cost base of his shares by the amount of the 
dividend. In other words, you could own shares in a com- 
pany and receive $150 in non-taxable dividends out of the 
1971 surplus, or the surplus in existence upon implementa- 
tion day, which would reduce you to a negative and that 
will become a capital gain. 


Senator Lang: I have to go home. I have to get a company 
out of existence pretty quickly. 


Mr. Scace: The first addition to the cost base is the 
amount of that gain. It states in section 53(1)(a) that you 
add that negative as a plus to the cost base. I am not sure 
what you add the negative to. Do you add it to the minus 
$50 to come out at zero, or do you start at zero to come out 
at a plus $50 as your cost base? 


In the definition of adjusted cost base it states that in no 
case can the adjusted cost base at the time of disposition 
be less than nil. On the other hand, at this point in time 
you really do not have a disposition, so I think the correct 
result is that you add the $50 to the minus $50 and you 
come out at zero. 


Senator Benidickson: Certainly that should be marked as 
something we should inquire about when we get the minis- 
ter or his representative here. 


Senator Sullivan: The trouble is he will not know. 


Senator Beaubien: 
afterwards. 


And he may change his mind 


Mr. Scace: There are a number of other additions which 
you must make to the cost base. These are generally 
beneficial to the taxpayer. These are certain types of divi- 
dends, and certain capital contributions made to a compa- 
ny. Mr. Smith will be talking about two areas of the law— 


partnerships and international income—at some time. 
Very briefly, foreign accrual property income must be 
added to the cost base and similarly all partnership 
income must be added to the cost base, but you get a 
corresponding reduction when the income of the partner- 
ship is actually distributed. 


Another aspect of this which we dealt with this morning 
is the superficial loss question. You will recall that when 
you get a superficial loss the transferee can add the 
amount of the superficial loss to the cost base, but I 
suggest we still have that gap that we mentioned this 
morning. 


Still another aspect that becomes quite important, and I 
suspect you are going to get some briefs on it so you might 
want to take a serious look at it, arises from section 18(2). 
Section 18(2) disallows the deduction of interest of proper- 
ty taxes from other income with respect to vacant land. 


To the extent that interest and property taxes on vacant 
land are disallowed they can be added to the cost base of 
the land, so you get a deferral of those taxes until you sell 
the property. On the other hand, a deferral of a deduction 
is a tax loss. You are paying taxes sooner rather than later 
and that is a disadvantage. I might say right here that 
where I think you are going to get a lot of queries in the 
briefs in relation to the exclusions under section 18(2). 


That section does not apply apparently where land is 
included in the inventory of a business carried on by the 
taxpayer, or where it is otherwise used in or held in the 
course of carrying on a business, or held primarily for the 
purpose of gaining or producing income from the land. I 
can read those exclusions any number of times, and they 
do not become any clearer on subsequent readings. I have 
seen some correspondence with the department in which 
they come up with interpretations of the exclusions that I 
would not have made, and I think you are going to get a lot 
of discussion over the particular operation of section 18. In 
any event, for present purposes the only reason for men- 
tioning it is that to the extent that the deduction is 
deferred you add it to the cost base of the property. 


You then go on to section 53(2) deductions from the cost 
base, and I have already mentioned what is perhaps the 
main one, namely, dividends in the form of non-taxable 
dividends out of the 1971 corporate surplus. 


Senator Benidickson: That means accumulated surplus up 
to 1971? 


Mr. Scace: That is right, sir. It is technically defined, and 
we will get into it tomorrow. Currently under the existing 
act dividends between two Canadian companies are tax 
free. Inter-corporate dividends are tax free. However, if 
one Canadian company acquires the shares of another 
Canadian company the surplus on hand as of the end of 
the prior fiscal year is designated, and if a dividend is paid 
out of a designated surplus the inter-corporate exemption 
is lost. Essentially the law will be the same under the new 
bill. However, instead of losing the inter-corporate exemp- 
tion, what you get is a penalty tax of 25 per cent of the 
amount of the dividend. As far as a deduction from the 
cost base is concerned, section 53(2) states that where a 
dividend is paid out of a designated surplus you must 
deduct from the cost base the amount of the dividend less 
the tax paid. 


September 29, 1971 


Banking, Trade and Commerce 


55) MS) 


If there is a dividend out of designated surplus from 
company A going to company B in the amount of $100, 
there would be a $25 tax payable by company B, and $100 
minus the tax—the dividend minus the tax—or $75, would 
be deducted from the tax base. There is a similar provision 
in the case of non-resident takeovers. 


One very important provision, which I know was inad- 
vertent on the part of the Department of Finance and 
which I think they will cure,—if they do not I hope some- 
body will—is section 80, which deals with an outstanding 
debt between two taxpayers being settled or extinguished, 
or in some way reduced without payment, or for a lesser 
amount than the principal amount. If there is a dept 
between A and B of $100, A being the father and B the son, 
and the father says, “I forgive that debt of $100’, section 80 
provides that one of several things can happen. First, the 
amount of the foregiveness must be applied against cer- 
tain losses, to reduce various types of losses that B might 
have. If that is not the case, if B does not have any losses, 
then the $100 must be used to reduce the cost base of 
certain of B’s assets. 


Senator Beaubien: And if he has none? 


Mr. Scace: If he has none he is in good shape! Let us say 
he owns two shares of Bell Telephone that are worth $100. 


Senator Haig: No, call it the ABC Company. 


Mr. Scace: Suppose he owns two shares of ABC Compa- 
ny worth $100. It is conceivable that the forgiveness of that 
liability is a subtraction from the cost base and the ends 
up with a cost base of zero, so if he ever sells the shares for 
$100 there will be $100 capital gain. 


Senator Molson: What has his debt got to do with his 
owning some shares in the ABC Company? What is the 
relationship? That is what puzzles me. 


The Chairman: If you forgive a debt there are certain 
consequences. 


Senator Molson: How does he pick out what it applies to? 
That is what I really mean. Just anything? 


The Chairman: Whatever he has, in a certain order. 


Mr. Scace: Talking about losses first, the section says: 
to the extent that the excess exceeds the portion there- 
of required to be applied as provided in paragraph 


(a)— 


Which is the application to reduce losses. 


—to reduce in prescribed manner the capital cost to 
the taxpayer of any depreciable property and the 
adjusted cost base to him of any capital property. 


It would appear that the minister could take any property 
of B’s that he wanted, and reduce the cost basis. 


Senator Beaubien: If B had a house and that was the only 
asset he had, would that affect the house, or is the house 
exempt anyway? 


Mr. Scace: If it is a principal residence it is exempt, so it 
would not really matter. 


Mr. Smith: What they are obviously thinking of is the debt 
that arose on the purchase of the shares from the father, 
but the section is drafted in a broader fashion than that. 


Mr. Scace: The Department of Finance did not intend 
that it should cover the normal situation, the most 
common of which would be if you had an estate freeze 
from father to son, where he transferred assets over to the 
son at fair market value and took back a note, which has 
been a common estate planning device. The normal thing 
was to forgive the note over a period of years. However, if 
you forgive the note you will get this result. It is fairly 
easily avoided if people have tax advice, because if gift tax 
is in fact abolished, which may not be the case, the father 
can give his son $100 in cash, and then the son pays off the 
note and you are out of section 80. But if there is still gift 
tax there is still a penalty. 


Senator Cook: Would it not be covered by saying “forgive 
a debt which was incurred in respect of’’? 


Mr. Scace: In certain transactions, yes, you could do it. 
Do not get me wrong here. The Department of Finance 
was not aware of it. It has been brought to their attention. 
I do not think they intended it should have this kind of 
application. 


The Chairman: You are now talking about the Depart- 
ment of Finance in relation to section 80? 


Mr. Scace: That is right. 
Senator Walker: There is a lot they did not mean. 


The Chairman: Well, this is what happens when you start 
rushing a job like this, and even taking a year is rushing it. 


Senator 
sections! 


Haig: Let us get down to the complicated 


The Chairman: We are coming to them. 
Senator Walker: We have to get conditioned to them. 


Mr. Scace: If you will give me one more moment, I will 
then get to the principal residence provisions, which will 
be a welcome relief. 


Senator Haig: If a person lives in an apartment and hasa 
summer cottage, or an estate, can he declare that summer 
cottage as his principal residence? 


Senator Beaubien: He can declare anything. He has the 
choice. 


Mr. Scace: I say no. I will answer that specifically when I 
go through the principal residence provisions. I think 
there is an easy answer to that, and I think it is no. Let me 
give you two slight complications and then I will get to the 
question of principal residences. Section 53(2)(k) provides 
for the deduction from the cost base of: 


any grant, subsidy, or other assistance from a govern- 
ment, municipality or other public authority. 


This is a fair provision. If you buy a property for $100 and 
you have a $50 governmental grant, your cost base will be 
the difference of $50. The only reason I draw it to your 


_attention is that we have had a comparable provision in 


the act for a number of years in relation to depreciable 
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property in the form of section 20(6)(h). That section has 
been carried forward into the present bill, but in addition 
to the things I have just read off it states that an amount 
paid under an appropriation act need not be deducted 
from the capital cost of depreciable property. We can only 
question why there is a divergence between the treatment 
of non-depreciable capital property and depreciable capi- 
tal property. 


One question I think you should ask the officials who 
appear before you is on section 53(2)(m), which provides 
for the deduction from the cost base of such part of the 
cost to the taxpayer of the property as was deductible—in 
computing the taxpayer’s income for any taxation year 
commencing before that time. I have yet to meet anybody 
who knows what that means, or why it is there. One of our 
partners suggested it was there as a filler between section 
53(2)(l) and section 53(2)(0), but unfortunately there is no 
section 53(2)(o0), so that answer failed. We have no idea 
what it means. 


Senator Walker: It could go back 30 years. 


Mr. Scace: We now come to principal residences. Basical- 
ly, principal residences will be exempt. There will be a 
pro-ration if the residence has not been used during all of 
your ownership of it as a principal residence. In other 
words, if you bought it initially for rental and you had it as 
a rental property for ten years, and then you moved into it 
yourself for ten years, and then you sold it, one-half the 
gain would be exempt. 


There is a difficulty with the bill in the way it is drafted 
now, that in setting up this pro-ration, they are going to 
take into account years prior to 1972. This was not intend- 
ed and I gather there is going to be an amendment to it. 
The pro-ration will only be based on years after 1971. This 
can be beneficial or harmful to a taxpayer, depending on 
what the use was in the relevant years, so I do not know 
what the exact result will be. 


Senator Beaubien: Mr. Scace, if you had only one proper- 
ty and it happened to be in the country, and you lived 
there part of the time but not all of the time, could you say 
that that was your principal place of residence? 


The Chairman: I would say that if there you carry ona 
way of living that indicates that this is your chief resi- 
dence—you have maintained it, furnished it, and it looks 
like a house— 


Senator Haig: Mr. Chairman, let us get at an uncomplicat- 
ed situation. I have a summer cottage which I use during 
May, June, July, August and September. And I live in an 
apartment. Can I declare that summer cottage as my prin- 
cipal place of residence? 


Mr. Scace: The definition of principal residence is that it 
must be a housing unit “ordinarily inhabited” by you, the 
taxpayer. I do not know what “ordinarily inhabited”’ 
means. All I can suggest is that if for ten months of the 
year you live in an apartment, then that is the housing unit 
you ordinarily inhabit, not your summer cottage. 


Senator Haig: Now you complicate it again. Some people 
have a residence in Toronto, Montreal, or one of the big 
cities, and they go away for six to eight months, to Florida 
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or the Bahamas. They have a principal place of residence 
in the city. Is that considered their principal place of 
residence? 


Mr. Scace: Senator, I cannot tell you. It depends on what 


‘the meaning of “ordinarily inhabited”’ is. I suspect that, in 


that situation, probably they would be able to claim for the 
house in Canada that they have for four or five months a 
year. 


Senator Haig: Rank discrimination. 


Mr. Scace: Very good. I think all you can say is that there 
is going to be an immense amount of litigation on this 
particular subject. 


Senator Molson: Actually, if the other house we are talk- 
ing about, the secondary place, is outside of the country, it 
might be rather easier that if it were just a camp up in the 
country within Canada, because if it is outside the country 
at least his residence would have to be established. So 
there would be some indication, if he is a person who can 
have a house in Toronto and go to Florida for eight 
months, that it would have to be known whether he is a 
resident of Canada or Florida. 


The Chairman: No, you can have a number of residences 
for tax purposes, but this must be the principal place of 
residence. 


Senator Haig: I want to get the principal residence. Iam 
thinking of an apartment dweller who has no real property 
except a summer cottage in Canada. Can he declare that 
as his principal residence? 


The Chairman: Principal residence does not necessarily 
need to be real property. If he lives in an apartment, that 
can be his principal place of residence. 


Senator Haig: It is capital gains I am talking about. 


Mr. Scace: I do not know what the alternative is. I agree 
with you that there may be inequities. If the alternative is 
to try to set up specific rules, they may lead to even greater 
unfairness. I suspect that what is going to happen is that 
we will have lots of litigation and certain rough ground 
rules will get established. I cannot really give you any help 
on it. Ido not know. 


Senator Molson: Was there this complication in the back- 
ground of previous legislation, showing a difficult situa- 
tion in regard to residence and so on, or is this more or less 
a new one? 


Mr. Scace: I think this is a new one for Canada, sir. 


Senator Beaubien: What about the Americans? What do 
they do? 


Mr. Scace: I am not sure how they deal with principal 
houses. Can you say, Mr. Smith? 


Mr. Smith: No. 


Mr. Scace: This is more in line with the U.K. Perhaps we 
could have a search done of the U.K. jurisprudence, to see 
what they came up with. I cannot answer that question 
offhand. 
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Senator Beaubien: It would be interesting to know about 
that. 


Senator Walker: And what a socialist government does. 


Mr. Scace: On the definition of principal residence, there 
appears to be a gap—which may be remedied. If the 
deceased person has set up a house trust, a trust holding a 
house for his spouse, that may not qualify within the 
definition of a principal residence. I understand that the 
Department of Finance is aware of that and it may be 
remedied. 


Apart from that, the definition seems to be reasonably 
comprehensive. Some briefs have gone in concerning 
leasehold land. Apparently, that problem is very trou- 
blesome out in British Columbia, though not so much so in 
our part of the country. 


Senator Benidickson: Are you thinking of resort land in 
Ontario? 


Mr. Scace: Not so much. I gather that there are many 
properties in British Columbia which are more on the U.K. 
system where you enter into a lease for 99 years. 


Senator Haig: Why are we turning so much to farmers’ 
places? 


Senator Molson: Why blame the farmers? 


Senator Beaubien: If you have a property in the country 
which is not your principal residence and which cost you 
$50,000, and you were to sell it for $25,000, can you show a 
capital loss of $25,000? 


Mr. Scace: That is recreational property. Recreational 
property, if you want to call it that, is personal-use proper- 
ty, and one of the rules I read this morning was that there 
can be no loss on personal-use property. 


Senator Beaubien: That is where most of us join hands. 
The Chairman: The law is clear on that. 
Mr. Scace: It is defined in section 54(/): 


(/) ‘““‘personal-use property” of a taxpayer includes 


(i) property owned by him that is used primarily for 
the personal use or enjoyment of the taxpayer or for 
the personal use or enjoyment of one or more 
individuals each of whom is either the taxpayer or a 
person related to him— 


And there are other items as well. 


In the case of a principal residence, a farmer is also 
entitled to principal residence treatment. He gets an option 
of either pro-rating the part of the farm on which his 
principal residence is—he takes his principal residence 
plus one acre and pro-rates his proceeds over the total 
disposition price and gets that exemption—or, alternative- 
ly, he can take $1,000 a year over the number of years over 
which the property was occupied as a principal residence, 
whichever gives him the better treatment. 


Senator Haig: That is a deduction. 


Mr. Scace: It is an exemption. It means it is exempt and 
not subject to tax. 
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Senator Benidickson: This would apply to a gentleman 
farmer who may reside on some very valuable land, 
adjoining a very large city. He can only use one acre of 
that land, plus his residence. Is that so? 


Mr. Scace: If he is a farmer, that is correct. Anybody, 
though, can get an exemption on up to one acre of land on 
which his principal residence is situated. He can get an 
additional amount, if it was necessary in some fashion for 
the use and enjoyment of the taxpayer. It is hard to see 
situations which would fall under that, unless the extra 
land were needed for access, or unless municipal legisla- 
tion required the additional land. Those would be two 
possibilities. 


Senator Beaubien: If you had a property that you were 
using as a farm, and you sold it at a loss, would you use 
that as a capital loss? 


Mr. Scace: Yes, I think that would be a capital loss. 


The Chairman: I suppose the other situation is at the 
discretion of the minister, where you may have an area of 
more than one acre. I can conceive of a situation, certainly 
in some zoning provisions and in some real estate subdivi- 
sions, where the requirement is, say, one-half to three or 
five acres of land. There is a provision in the bill under 
which you could apply in the discretion of the minister, to 
have a larger area as part of the principal residence. 


Senator Benidickson: Because he could not have less 
under the zoning law? 


The Chairman: Yes, that is right. 


Mr. Scace: The way it reads is that any excess over one 
acre shall be deemed not to have contributed to the 
individual’s use and enjoyment of the housing unit as a 
residence unless the taxpayer establishes that it was neces- 
sary for such use and enjoyment. 


The Chairman: You could not have it if there were that 
zoning provision. He could not have the residence without 
the acreage. 


Mr. Scace: The next item is personal-use property. We 
have gone through the definition, which includes most 
things in your house, such as automobiles, recreational 
property, and so on. 


Basically the rule is that there is no capital gain unless 
you sell the property for an amount in excess of $1,000. If 
you sell it for less than $1,000 there is no tax. If you go 
above $1,000 your cost is the greater of $1,000 or your 
actual cost. 


Senator Benidickson: This is on an individual item, and 
not ona class as a whole? 


Mr. Scace: Yes, it is on an individual basis. Suppose you 
have a piano which you bought for $500 and you sell it for 
$450. There would be no tax consequences. 


Senator Benidickson: And in the case of pictures, it 
applies to each individual picture if its costs is not over 
$1,000? 


Mr. Scace: Within limits. There are certain rules in rela- 
tion to sets of things. If you have an item which costs you 
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$500 and you sell it for $1,500, your cost is the lesser or the 
greater of your actual cost of $500 or $1,000. So you bring 
in a gain of $500, and so on. 


The Chairman: Senator Benidickson, you could not break 
up a set of, say, 12 cups and saucers and sell one of each 
and have that limitation on each. 


Senator Benidickson: But the cups and saucers might be 
worth $500 each. 


Mr. Scace: The provision in relation to sets is found in 
46(3). It states that where you have personal-use property 
which would ordinarly be disposed of as a set, and they 
are disposed of by more than one disposition and are 
acquired either by one person or a group of persons not 
dealing at arm’s length, you then prorate the cost and the 
proceeds. So, in effect, you do not get the advantage of the 
$1,000 exemption on each item. You prorate it down and 
you will be taxed as though you sold the whole group as a 
set. 


There is perhaps a gap here. If you sell it to a group of 
persons, say, dealers, all of whom are dealing at arm’s 
length, it seems that you can avoid this set rule. If you 
were selling your china, and you went to separate dealers 
in downtown Ottawa who were unrelated, and who dealt 
at arm’s length, you could avoid it. 


Senator Walker: You spoke about a car. Would that apply 
to airplanes and boats? 


Mr. Scace: I think so, if they are for personal use. You 
then get another concept called listed personal property. If 
you will recall, when we started off we looked at section 
3(b), which said that you brought in taxable capital gains 
other than from listed personal property, plus the taxable 
net gain from listed personal property. 


Listed personal property is defined by section 54(e) as 
including prints, etchings, drawings, paintings, sculpture 
or other similar works of art, jewellery, rare folios, rare 
manuscripts, or rare books, stamps or coins. 


Listed personal property is set out as receiving special 
treatment. It is a category, though, of personal-use proper- 
ty, and consequently the $1,000 exemption or limitation 
would be equally applicable. 


The term that has been used throughout is taxable net 
gain from dispositions of listed personal property, and you 
take one-half of that amount. To obtain the net gain, you 
take your gains in a year from selling listed personal 
property and you subtract any losses from selling listed 
personal property in a given year, and you can carry back 
and forward losses from listed personal property incurred 
in prior or subsequent years. 


Senator Haig: What do you do about gifts that you 
receive? Senator Hayden has received many gifts of trays, 
and so on. That is personal-use property. What happens if 
he disposes of them? Does he place a value on them? 


Mr. Scace: Firstly, if you receive a gift, under section 69 
your acquisition cost is the fair market value. 


Senator Haig: But suppose you cannot ascertain that fair 
market value. 
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Mr. Scace: Let us say it is zero. If it is zero, and subse- 
quently you sell that tray or whatever it is for $2,000 then, 
as it is personal-use property, you apply the rules and 
there will be a $1,000 gain. You subtract $1,000. It might 
behoove a person who felt the tray was worth more than 
$1,000 when he received it, to go out and get a valuation on 
it. 

Senator Beaubien: That would apply only if you could 
prove that it had gone up from the valuation day, would it 
not? This is all in the future. If you have a tray and the 
valuation day is in December and you sell it in June of the 
next year, you cannot prove there is any difference in the 
value of it. 


Senator Haig: I was referring to a tray bearing an inscrip- 
tion that it is given in appreciation of services. That is of 
no value to any other person except the family who owns 
it. What do you do with that? You cannot sell it. 


Mr. Scace: If there is no value, there is no problem. 


The Chairman: If you cannot sell it, you cannot make a 
gain. 


Senator Haig: Thank you. 


Mr. Scace: That basically concludes the special cases. 
The only comment I would make on listed personal prop- 
erty is that it seems that they have gone to great lengths to 
provide special rates for these specific types of assets. One 
wonders whether it is all worth it; why they do not say it is 
all personal-use property. 


The Chairman: Except that they are distinguishing 
between the two. On listed personal-use property you can 
have a loss; is that not right? 


Mr. Scace: You can have a loss, senator, but historically— 
this may not be true in the future—the kinds of things that 
are listed as listed personal property have generally 
appreciated. I refer to such things as stamp collections, 
jewellery, and paintings, et cetera. 


Senator Molson: Not necessarily paintings. 


Senator Lang: Do you treat the listed personal properties 
as a class? 


The Chairman: That is right. 
Senator Benidickson: Where is that found? 
Senator Haig: It is on page 84. It is section 54(e). 


Senator Burchill: You mentioned stamp collections. How 
do you put a fair market value on a stamp collection? It is 
something you have built up over the years. How do you 
figure out a profit on that? 


The Chairman: You establish a value on valuation day. 


Senator Beaubien: The value would be the value you 
would get for it. If you value it at the end of this month 
and then sell it next year, it would be hard to say that the 
value had changed in that length of time. 


Senator Walker: Until this matter is clarified, the best 
thing for the taxpayer to do is to ignore it. 
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Mr. Scace: We will be coming to valuation day later, but 
you have the choice. We do not know when valuation day 
will be. You can try to get a value some time between now 
and the end of the year or shortly thereafter. Alternatively, 
if you do not get a valuation done, it really will not become 
a problem until you subsequently sell or dispose of the 
property. Then you will be fighting about what the value 
was when you got it. That may be helpful, if you have a 
large appreciation. It might indicate that perhaps the 
value on V-day was greater than somebody told you he 
thought it was on V-day. You have to make this judgment 
and I think everybody is his own best judge of that, if he 
knows what assets he has. 


Senator Haig: Are you going to deal with shares in per- 
sonal corporations or non-public corporations or private 
corporations? 


Mr. Scace: Yes, sir. We are dealing with corporations 
tomorrow. Shares make no difference. Shares are just 
capital property and are subject to capital gains tax. 


Senator Haig: I am talking about valuations. 
Mr. Scace: We will come to that, if you like. 


Senator Lang: In the future, Mr. Chairman, amateur 
stamp collectors will have an incredible job of bookkeep- 
ing. I doubt if they will do it. 


The Chairman: For those who have the flair for collecting 
stamps—and those people who think little of the art of 
stamp collecting might use other expressions than 
“flair’—there are well-recognized markets all over the 
world for stamps. There are books published offering 
stamps of various types and ages. 


Senator Lang: People who indulge in hobbies such as 
stamp collecting or collecting paintings, and so on, are not 
generally prone to maintaining a set of books to ascertain 
their capital cost. 


Mr. Scace: Just continuing on, there are a number of 
special rules set out in the act and I will deal with them 
very briefly. For instance, if you sell property on which 
you have to give a warranty or covenant with respect to 
certain things in relation to that property and later on you 
have to honour that warranty and pay out some money, 
that pay-out will be a capital loss and it is deductible 
against capital gains in the year the property was disposed 
of, in any of the six immediately following years from the 
date you gave the warranty. 


Senator Haig: It is not against income; it is just against 
capital loss? 


Mr. Scace: It is a capital loss, sir. Therefore, the allowable 
capital loss portion, basically, is deductible against capital 
gains plus $1,000 if you are an individual. I suppose the 
problem with that is that you may not have taxable capital 
gains in the year you have to honour the warranty. It 
might be fairer if you could re-file for the year that you 
gave it or the disposition took place. 


The Chairman: I think the option would be a very 
thoughtful thing to have, because in the year in which this 
occurred you might have other capital gains or losses that 
you could bring in. 
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Senator Haig: What the witness says is that you can push 
it forward. 


The Chairman: You might not have anything to push it 
against, except the $1,000 of general income. 


Senator Haig: That is your tough luck. 


The Chairman: The point is that in the year in which you 
dispose of it you may have had something left there that 
you could write this off against. 


Senator Haig: Mr. Scace said you could take it in that 
year or carry it forward. 


Mr. Scace: If you are required to realize on a warranty 
you can take the loss. You can get the allowable capital 
loss. If that occurred in the year of the original disposition 
or any of the six immediately following years, then all 
right. There are also special rules in relation to part 
dispositions. 


The Chairman: What was that section you were referring 
to? 


Mr. Scace: Section 42. The special rule in relation to part 
dispositions is found in section 43, and section 45 contains 
special rules where you have changed the use of property. 
For example, if you start off with one use, say, a personal 
use, and change it to a business use, you are allowed to 
acquire it at the fair market value at that time and so on. I 
think the rules are generally fair. 


The Chairman: If you are allowed to acquire it at the fair 
market value at that time, you may incur a capital gain. 


Mr. Scace: It depends which way it is going, yes, sir, but I 
think that is fair. 


The Chairman: Yes. 


Mr. Scace: We have a problem with section 47, if you 
would take a look at that. It contains the rules in relation 
to identical properties. What section 47 is trying to do is to 
say that where a person owns identical properties that had 
different costs, what he should do is average the costs. 
That is the intention. For example, if I bought one share at 
$20 and another share at $30, then when I wanted to sell 
one of those shares I should use the average cost, which 
would be $25. Let me take you through it. The most 
common situation with identical properties would be 
shares and bonds. For example, you own a group of prop- 
erties, and if you wanted to dipose of part of the group and 
retain the other part, then subsection (a) says that the 
adjusted cost base of the part disposed of is the proportion 
of the total adjusted cost base averaged out. In other 
words, if in my example I sell the one share for $50, then 
using my average cost as $25, I have a gain of $25 and 
there is then no fight about whether I am selling my $20 
share or the $30 share. 


The difficulty arises when one comes to subparagraph 
(b), which says that the taxpayer is deemed to have dis- 
posed of the part of the group retained at that average 
cost, which in my example is $25, and to have reacquired it 
at that same average cost of $25, thus giving the taxpayer a 
new base of the average of the part retained. The difficulty 
with it is that, although you have this deemed disposition, 
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it does not say what your cost was of the group retained 
prior to this deemed disposition. Paragraph (a) only refers 
to the average cost of the part disposed of and that works 
all right, but I think you can get a problem with subpara- 
graph (b) in that you are deemed to have disposed of the 
part so retained, at the average cost but nobody really tells 
you at the time of that deemed disposition what your cost 
is. It may be historical cost rather than average cost. But 
the intention is clear and I think that this is just a drafting 
technicality which I hope will be cured. 


The Chairman: I think you could argue pretty strongly 
that it is the average for all purposes rather than the 
historical cost. 


Mr. Scace: That is clearly what you would argue, but 
whether you could be successful in court or not, I do not 
know. 


Senator Connolly: Mr. Chairman, just on this one point 
there seems to be a gap in the draftsmanship. Now I 
understand there are a great many amendments coming to 
this first reading draft which we have before us now, and 
it may very well be that some of these are to be picked up 
and clarified when the amendments are made in the House 
of Commons. 


The Chairman: But that will take place in the committee 
of the whole. 


Senator Benidickson: On this point, under the new rules— 
and I am not as familiar with them as I should be having 
been out of the House of Commons for five years—is it 
after second reading itself and before going to committee 
of the whole that the legislation goes to the House of 
Commons committee? 


The Chairman: This legislation will not be going to a 
House of Commons committee at all. It is to be dealt with 
in committee of the whole. 


Senator Connolly: Having arrived at that point, I under- 
stand that the normal practice in the House of Commons is 
to deal with the amendments as the sections are reached in 
discussion. On a complicated bill like this I wonder wheth- 
er despite the fact that it might be a departure from 
parliamentary practice, we might get some agreement that 
all of the amendments, or at least all of them that are 
known before consideration in committee of the whole 
begins, will be made known to us so that we might have a 
chance of looking at them here. We would then know the 
kind of legislation we might actually have to deal with 
when the bill comes. 


The Chairman: We do not have any position on that. The 
usual practice is to move amendments when they are 
dealing with a particular section. I would doubt very much 
if the Minister would want to embark upon the course of 
introducing them all at the very beginning. That is the only 
way we might get the list of the amendments in the begin- 
ning, because certainly the amendments would have to be 
presented in the House of Commons before they could be 
made available to us. 


Senator Benidickson: Then, Mr. Chairman, are we notina 
unique position, and I might add a favourable position, in 
view of the complicated nature of this legislation, in that 
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the House of Commons will not have the opportunity to 
examine outside witnesses such as we will have? 


The Chairman: That is what we will be doing. 


Senator Flynn: We may be in a fortunate position, and the 
House of Commons in an unfortunate position. 


Senator Walker: Is that not the idea behind our hearings 
now? 


Senator Benidickson: Therefore, the responsibility on us, 
as far as the public is concerned, is unusually heavy. 


The Chairman: That is right. You can also be sure that 
the staff we will have in committee will keep up from day 
to day with whatever may be suggested by way of amend- 
ments in the other place. 


Senator Benidickson: This is rather anomalous in that the 
history is that the Senate plays a secondary role in matters 
of finances and taxation. But by this practice we shall be 
playing a very important role. 


The Chairman: We found procedures for moving ahead of 
that position. 


Senator Flynn: It will be sober, second thought ahead of 
time. 


Senator Macnaughton: Mr. Chairman, do you think we 
might have a short recess? 


The Chairman: Yes. 
A short recess. 


Mr. Scace: I will hurry through a few items which I think 
are reasonably dealt with in the bill. There is provision for 
a tax-free roll-over when converting a bond into shares, or 
a bond into a bond. There is a gap in the act; there is no 
provision for conversion of shares into shares. The depart- 
ment is aware of that and, hopefully, that will be one of the 
amendments. Those items are contained in sections 51 and 
ie 


Senator Connolly: Is that roll-over dollar for dollar, so to 
speak? 


Mr. Scace: Yes, sir. 


Senator Connolly: And there is nothing as between 
shares? 


Mr. Scace: I do not believe the conversion of shares into 
shares is covered. 


Senator Connolly: Do you mean shares of one company 
and shares of another on a one-for-one basis, or at least a 
dollar-for-dollar basis? 


Mr. Scace: I am really referring to a conversion. 


Section 52 provides a number of rules for determining 
the cost of an asset where the amount has been included in 
the taxpayer’s income. An example is to be found in the 
present act and its counterpart in the bill of section 8. 
Where there has been an appropriation to a shareholder 
and some property has been given to him. On an asset 
such as a car that amount will be included in the share- 
holder’s income. He then obtains a cost base equal to the 
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fair market value at that time. There are a number of rules 
such as that. 


There are also specific rules dealing with options and, so 
far as we can tell, the option rules work reasonably well. 
They are contained in section 49. 


A very brief description of the option rules is that when 
an option is granted it is deemed to be a disposition of 
property and the consideration for the option is a gain. 
Therefore, if I own property and I give Mr. Smith an 
option to acquire it for $10, that is a disposition, and the 
$10 is a capital gain of mine. If Mr. Smith subsequently 
exercises the option, what happened previously, the inclu- 
sion of $10 as a capital gain, is wiped out and is included in 
calculating the proceeds. For instance, if the acquisition 
price was $100 I add the amount of the option, $10, for 
total proceeds of $110. Conversely, he obtains a cost of 
$110. If it is an option to dispose of property there is a 
deduction rather than addition. It seems to work out rea- 
sonably well. 


Senator Connolly: Does that apply to share warrants enti- 
tling one to buy a certain number of shares on a number of 
warrants presently held? 


Mr. Scace: I do not really know; I am trying to think of it. 
If you had the warrants on the original acquisition in some 
fashion, I suppose you would have the cost of the warrants 
and the cost of the shares you acquired by exercising the 
warrants. This would be the original cost of the warrants, 
plus whatever number of dollars you have to pay for the 
shares. I think that would be the treatment, which is simi- 
lar, but Iam not aware of any particular provision. 


Senator Haig: The warrants are sold at a certain price; 
you buy a bond for a certain number of warrants and their 
value is there. It may go up or down, but that is the cost of 
the warrant to you. 


The Chairman: Plus the cost of whatever is paid when the 
warrant is exercised. 


Senator Haig: Correct; you have the cost of that stock. 


Senator Connolly: There are two problems: first of all, if 
you sold the warrants you might be taking a gain— 


Mr. Scace: It would be property. 


Senator Connolly: I suppose it would; it would be some- 
thing in addition to your shareholding. 


The Chairman: You would be dealing in property. 


Senator Connolly: Yes, but if you did not sell the warrants 
but used them to buy additional shares, the money you 
paid for the shares plus your warrant is the cost. 


The chairman: That is right. It might be variable, I take it, 
Mr. Scace? It might be either the cost at the time of 
acquisition of the warrants or, if they have a market that is 
higher at valuation day, that might be taken. I do not see 
any difficulty in that. 


Senator Beaubien: Do you have the option: either cost to 
you, or valuation day? 


The Chairman: Yes. 
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Mr. Scace: That is right; we will spend some time on that 
in a moment. It is one of the key considerations to 
understand. 


The next major area that you might wish to consider is 
that of the carry forward and carry back of capital losses. 
I have outlined the situation in general terms. The act 
provides that in the event of an excess of allowable capital 
losses over taxable capital gains in a particular year, that 
becomes the net capital loss position for that year less, for 
an individual, $1,000. The definition of net capital loss is 
found in section 111(8). That net capital loss position can 
be carried back one year, or forward, indefinitely against 
taxable capital gains or, if you are an individual, it can 
also be applied against $1,000 of other income. That provi- 
sion is contained in section 111(1)(b). I have calculations 
available, if you would like to see the operation of this 
provision. I think that for the most part it works reasona- 
bly well. 


There are also restrictions, much as in the present act 
under section 27(1)(e), concerning how business losses 
must be used up and so forth. For the most part they are a 
direct reading on the present act and I do not think they 
create any problem; everyone knows how they operate. 


There is one interesting situation where a corporation 
has a net capital loss position. In other words, it has 
incurred more capital losses than it has been able to set off 
against capital gains and when control of that corporation 
changes, which is 50 per cent plus one, the net capital loss 
position is eradicated. So there can be no dealing in capital 
losses where there is a change in corporate control. 


Senator Connolly: Just because of the change in control? 


Mr. Scace: The mere change in control; that is provided 
in section 111(4). 


The Chairman: Oh, yes; this has been quite a stunt over 
the years. 


Mr. Scace: It blocks it completely. 


Senator Connolly: Over the years we have not had capital 
gains tax. 


Mr. Scace: I am referring to business losses; the rules 
have been tightened up over the years in the form of 
section 27(5)(a) of the existing act and they have been 
carried over into the bill. However, there still is an opening 
in the case of business losses. If you have a change of 
control the loss carry forward position will still exist if the 
same business is carried on in which the losses were 
incurred. So you have a chance of maintaining the carry 
forward; you have no chance in the case of a net capital 
loss position. 


Senator Connolly: Operating losses as against capital 
losses incurred? 


Mr. Scace: That is right. 


The Chairman: Are you saying that where there is a net 
capital loss position in a company, that goes on forever, so 
long as the company remains in that business operation? 


Mr. Scace: Are you referring to capital losses, sir? 


The Chairman: Yes. 
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Mr. Scace: No, sir; there is no restriction on its staying in 
that particular operation, so long as there is no change of 
control. 


The Chairman: That is right. 


Mr. Scace: I can perhaps make it more clear with a quick 
diagram. Let us assume you have business losses of $100 
and a net capital loss position of $100 in a company. We 
have Company A and Company B, and Company A 
acquires control of Company B. Immediately that net capi- 
tal loss carry-forward position is eradicated. You do not 
know what happens to the business loss because it is 
deductible if the same business is carried on, but if the 
same business is not carried on you lose it. If it is carried 
on you will get the carry-forward position. 


Senator Connolly: No doubt there are grey areas where it 
is a question of whether it is fully carried on. 


Mr. Scace: It is a question of fact as to whether that has 
happened. 


Senator Flynn: Not grey; dark. 


Senator Connolly: If it is dark you know what your posi- 
tion is. If it is grey you are not clear. 


Mr. Scace: The next area concerns the basic tax-free 
roll-overs. There are a number of instances where you do 
not have a disposition within the definition of a disposition 
in section 54 (c), so they would be one form of tax free 
roll-over. Another form is where you have a disposition 
and receive compensation for property destroyed under a 
policy of insurance or compensation for property taken 
under statutory authority. In that case you get a roll-over 
to the extent that you re-invest the proceeds in new 
property. 


This was Senator Flynn’s point this morning. To the 
extent that you do not re-invest the proceeds there will be 
a gain. I can show you that one on the board. 


If you have property costing $100 and you receive com- 
pensation in the amount of $150, say, under a policy of 
insurance, and you then use $140 of the compensation to 
acquire a new property equivalent to the one that was 
destroyed, your gain will be $10 and the cost of the new 
property for capital gains purposes will be $100. You are 
put back for capital gains tax purposes into exactly the 
same position that you were in before and you only get a 
gain on the amount that you did not re-invest. 


Senator Haig: You pay tax on the $10. 


Mr. Scace: The $10 would be a capital gain, so $5 would 
be the taxable capital gain. 


The other major roll-over is in the case of transfers 
between spouses. In both the case of death and when a gift 
is made, it is exempt if the transfer goes to the spouse 
absolutely or if it goes to a trust for the spouse and the 
trust complies with the following conditions: First, the 
spouse must be entitled to receive all of the income of the 
trust other than taxable capital gains that arose before the 
spouse’s death, and, second, no person except the spouse 
may obtain any part of the capital of the trust. Essentially, 
this is the same type of qualifying trust that you have 
under the Estate Tax Act. 


There is one slight imperfection or lack of clarity in the 
definition. As I said, the spouse must be entitled to all of 
the income other than the taxable capital gains. I think 
what it means is that so long as your trust document states 
that all of the income goes to the spouse, she does not 
necessarily have to get the capital gains. However, you can 
interpret it to mean that she is not entitled to capital gains 
at all. I do not think the latter interpretation will hold, but 
it is possible. 


The qualifying trust is set out in section 70(6). Where 
property is transferred to a qualifying trust if it is non- 
depreciable capital property the property moves over at 
the adjusted cost base, and if it is depreciable capital 
property it goes over at undepreciated capital cost. In 
other words, if I own non-depreciable capital property 
costing $100, and if at the time I die or make a gift of the 
property to my wife it is worth $200, there is no capital 
gains tax, but my wife acquires that property at $100. 


Senator Walker: So they pick it up when she dies. 


Mr. Scace: That is right, but you get the exemption 
between spouses. 


Senator Connolly: Or when she sells it. 


Mr. Scace: Or when she sells it, yes, sir. 


You can also get a tax-free roll-over where you transfer 
property to a corporation in which immediately after the 
transfer you own 80 per cent or more of the shares. This 
exemption would cover the situation where you are incor- 
porating a sole proprietorship, and it would also cover the 
situation where you transfer from a parent company to a 
subsidiary where you had 100 per cent ownership. It would 
not cover the reverse situation where you have a transfer 
from a subsidiary to the parent company. 


There are very complicated election rules. These are set 
out in section 85 of the bill. They get extremely complicat- 
ed, but they do appear to work. You also get a roll-over, as 
I have said, where there is a transfer by a partnership toa 
corporation or a transfer into a partnership. Mr. Smith 
will be talking about that. You can also get a roll-over 
where there are certain re-organizations of capital, and 
also with amalgamations. In the case of amalgamations 
the rules get quite complicated, but essentially if it is a 
straightforward transaction without undue complication 
there is no problem. For example, if there are two pre- 
decessor corporations coming together there will be no 
capital gains tax on their assets. They just come into the 
new company at the adjusted cost base. If you are looking 
at the shareholders and they are getting shares in a new 
amalgamated company they will get those shares at the 
adjusted cost base of the old shares. 


The Chairman: That is section 86, is it? 
Mr. Scace: Section 87, sir. 
The Chairman: Yes, section 86 is the re-organization. 


Mr. Scace: Section 88 provides for a tax-free roll-over in 
the case of a wind-up from a subsidiary to a parent. There 
may be problems in that particular roll-over, but they are 
extremely technical and I think it is probably better to 
avoid them at the present time. 
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Before we get into the valuation day and the transitional 
provisions there is a general tax avoidance provision in 
section 55 which applies specifically to capital gains, and 
basically it states that where you have done something by 
any one or more transactions in a way that may be consid- 
ered to have artificially or unduly reduced the amount of 
the gain or created a loss or increased the amount of the 
loss, the gain or the loss, as the case may be, shall be 
computed in the normal fashion as if this artificial crea- 
tion had not occurred. This was obviously put there to 
cover those situations which they have not thought of, and 
in case there is a glaring loop-hole in the capital gains 
provisions. 


We come now to the transition rules. This has been a 
very hot topic of debate in the papers. I am sure you saw 
Mr. Benson’s letter in reply to Mr. Asper’s column. I think 
Mr. Benson was correct. The transitional provisions are 
found in the transitional rules and the first one is rule 24 
which anticipates that there may be two valuation days. 


The Chairman: What part was that again? 


Mr. Scace: The transitional rules occur after the main 
sections of the act. 


Senator Beaubien: What page? 


Mr. Scace: I am looking at rules 24 and 25 at page 421. 
These are the income tax application rules, 1971. I think 
we will get two valuation days, which will be fixed by 
proclamation. If anybody has any inside knowledge, I 
think you gentlemen will have it far sooner than Mr. Smith 
or I. I do not think anybody on the outside knows. Rule 25 
goes on to state that each of such days must be after June 
18, 1971, and that either or both of them may be before or 
after the coming into force of the act. It is anticipated that 
the act will come in January 1, 1972, so valuation day 
would conceivably be before that, although it might be 
after. I think most people think it will be close to the end of 
the year, but again we do not know. 


Senator Beaubien: Why would there be two, and how 
could you use two? 


Mr. Scace: I am not sure of the rationale for the two. 
Maybe with publicly traded securities they are a little 
concerned about people driving the market up in an 
unreasonable fashion. I do not know. 


Senator Lang: There is not much hope of that today. 


Mr. Scace: I would like to see it go up for one day. 


Senator Connolly: I had not thought about this before, but 
it just occurs to me that if valuation day is prescribed by 
the new legislation, and you say it might be proclaimed 
before the end of the year or after, if it is before the end of 
the year it would still have to be after the passage of the 
legislation would it not? Valuation day only becomes effec- 
tive as a result of the implementation of the legislation in 
Parliament. 


Mr. Scace: Say valuation day was on December 15 and 
the legislation became effective on January 1— 


Senator Connolly: I am not talking about it being effec- 
tive. I am talking about the passage through Parliament 
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with Royal Assent. You would have to have Royal Assent 
before decreeing what would be valuation day, would you 
not? 


The Chairman: If it did not there would certainly have to 
be considerable re-drafting to try to make a valuation day 
prior to the date of coming into force, trying to make it the 
effective date. 


Senator Flynn: They might announce that it will be decid- 
ed valuation day will be such a date, even before the 
passage of the act. 


Senator Connolly: Would such an announcement prior to 
Royal Assent to the bill have any validity? 


Senator Flynn: It would not, but it would be binding on 
the good faith of the government. 


Senator Beaubien: We have often had changes in tariffs 
that have been announced when the minister has got up 
and said, ‘‘This is effective today”. 


Senator Cook: Valuation day in the past. 


Senator Beaubien: This is going to be like a budget 
speech. We have had that in many cases, where the govern- 
ment has said, ‘‘This is effective today.” 


The Chairman: For all practical purposes, if you said, “It 
is not law yet so I will not pay it”, you would have a lot of 
problems by the time it became law. 


Senator Beaubien: We are talking about the effective date. 
Whether you want to pay it or not is another thing. If the 
government says that today is valuation day through the 
minister saying so in the House of Commons, I think there 
are lots of precedents for that. 


Senator McNaughton: I do not think so, not with a taxing 
bill. 


Senator Flynn: It is a conditional decision that the minis- 
ter makes on budget day, because if it is not ratified by 
Parliament it lapses, as we have seen with the two per cent 
tax; it was valid up to the date when Parliament defeated 
the bill. 


Senator Cook: The same thing has happend to wheat 
payments now, although I know it is scandalous. 


Mr. Hopkins: It has to be validated retroactively by the 
legislation coming into force or it is ineffective. It is really 
a declaration of intention until ratified by Parliament. 


Senator Beaubien: Still, it would be valuation day, if the 
minister said that for evaluating stocks today is the date. 


Mr. Hopkins: If the act so reads it could be so, but not 
until the act comes into force. 


Senator Connolly: It will depend on the wording of the 
section when valuation day is. 


Mr. Hopkins: That is right. 


Senator McNaughton: If eventually the bill is never 
passed, all the valuation days in kingdom come will not 
apply. 
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Senator Beaubien: If the bill is never passed we will never 
have a capital gains tax, so it would not matter to us 
whether there were a valuation day or not. 


Senator Flynn: That is wishful thinking. 
The Chairman: We are doing a lot of speculating. 


Senator Lang: I assume rule 26(3) overcomes the problem 
of the cost of the property as opposed to valuation day 
value. 


Mr. Scace: That is right. We are just coming to that. In 
any event, if the Government has a problem on how it gets 
valuation day into effect, from valuation day on, if the 
legislation goes in, that is the base, apart from what I am 
just going to say, for measuring capital gains. 


How do we get into the system? Rule 26(3) is possibly the 
most ingenious piece of drafting you will find. It covers 
property other than depreciable property, and I urge you 
to read it. I think it can be simplified. It talks about an 
amount that is neither the greater nor the least of the 
following three—cost, market value on V-day and pro- 
ceeds of disposition. The way this will work out can be 
simplified diagramatically. In one we show cost and V-day 
value in a situation where you go into the system with a 
winning asset; in the other you have a loser. In both cases 
there is a tax-free zone. I think every example you go 
through would fit rule 26(3). For instance, if there is a cost 
of $100 with a V-day value of $200 and you sell for $300, 
you are taxable only on the difference between $300 and 
$200. 


Senator Haig: At half rates. 


Mr. Scace: At half rates, or half inclusions. If the cost was 
$100 and V-day value $200, if you sell for $150 nothing 
happens; it is in the tax-free zone and is a neutral transac- 
tion, if I may put it that way. With a cost of $100, if you sell 
for $50, the difference between $100 and $50 will be a 
capital loss, and half of that will be the allowable capital 
loss. The same can be done in the other case, depending 
what the proceeds are; whether they fall below the line, 
above the line or in the middle, the gains, losses or neutral- 
ity can be measured. 


Senator Beaubien: If you elect to take the value of a stock 
and it is above the cost and you sell it below the value of 
the stock, if it is above your cost you cannot take it as a 
deduction. It that what you mean? 


Mr. Scace: I think I understand your question. These 
tax-free zone rules apply automatically. As an alternative 
to the tax-free zone rules, under rule 26(7) an individual 
has the option of electing to value all his assets at fair 
market value on V-day. If you owned two assets, repre- 
sented by these diagramatic charts, you could take both 
assets and, as opposed to the tax-free zone rules, you could 
elect to have them start at V-day value. So on this one you 
take that value, and on this one you take that one (indicat- 
ing on blackboard). If that happens, you take V-day value, 
you get your inclusions if it goes above V-day value, and 
you get a deduction if it goes below. Here you will get an 
inclusion if it goes above and a deduction if it goes below. 


May I say one more word? This may become more clear. 
If you look at the tax-free zone, the tax-free zone is not 
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very beneficial to a taxpayer, where he has a winner. The 
reason for that obviously is that if the price goes up he 
immediately becomes taxable, while if it goes down he 
does not start getting an allowable loss in any form until it 
gets below his original cost. On the other hand, when you 
have a loser, the tax-free zone rules are very advanta- 
geous. You start off with your V-day value down here. If it 
begins to drop, you immediately start getting deductions, 
but you are not going to become taxable until you get back 
to your original cost. So the tax-free zones are disadvanta- 
geous for winning assets; they are advantageous for losers. 


As I said, they apply automatically unless you are an 
individual and you elect to have all of your assets valued 
at fair market value on V-day. 


In the debate between Mr. Benson and Mr. Asper the 
confusion arose because rule 26(7) refers to ‘‘each”’ asset, 
and you have to read it carefully. I think the meaning that 
comes out of it is that it means “‘all’’ assets, or “3ach and 
every” asset—that you take all your assets in the tax-free 
zone or you are allowed to take all your assets at market 
value. 


Senator Beaubien: You cannot pick and choose? 
Mr. Scace: No. 


Mr. Beaubien: The minister told us definitely you could 
pick and choose. 


An Hon. Senator: Does that refer to some assets or to all 
assets? 


Mr. Scace: To all assets. These are all non-depreciable 
assets that we are talking about here. 


Mr. Smith: If he wanted you to be able to pick and choose, 
it would be very easy to amend the rule to state that. 


Senator Beaubien: Mr. Chairman, do you not remember 
the minister’s answer? We asked him directly if it applied 
to each and every asset, and he said yes, you can take 
either valuation date or cost, on each and every separate 
asset. 


The Chairman: We were talking about the White Paper 
provisions then. The minister may have said that some- 
where. He was not before us on the White Paper. 


Mr. Scace: I think the confusion arises on rule 26(7), 
which gives an election for fair market value. It says: 


Where, but for this subsection, the cost to an individual 
of any property actually owned by him on December 
31, 1971 would be determined under subsection (3) or 


(4)— 


Which is the tax free zone rule. 


—and the individual has so elected, in prescribed man- 
ner ...in which the disposition of any such property 
occurs, the cost to him of each capital property ...ac- 
tually owned by him on December 31, 1971 shall be 
deemed to be its fair market value on valuation day. 


Certainly, on an initial reading, many of us thought that 
that referred to a specific asset, but from Mr. Benson’s 
letter in the Globe and Mail—and certainly the Depart- 
ment of Finance intends this—it seems that you cannot 
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pick and choose. You must take either the tax free zone or 
the fair market value. It is a case of “eitheror’’. I think they 
have used the wrong word. It may be that the correct word 
is “each”, and it may be grammatically correct and pro- 
duce the result, but it is a little unclear and I think they 
should put in “each and every” or “all” property, and then 
it would be absolutely certain that what they are saying in 
rule 26(7) will give the intended result, and I am telling you 
what is the intended result here. 


Senator Cook: Assuming that it applied to each class of 
persons it seems rather stupid to say “all” classes. 


Mr. Scace: I do not know what the classes would be. 
Senator Cook: I mean shares, and then real estate. 
Mr. Scace: There is no suggestion of that. 


Mr. Smith: There is one further point on the tax-free zone 
rules that I might mention. In order to have them apply, it 
appears that you have to know three amounts. You have to 
know the original starting cost, the V-day value, and the 
proceeds of disposition. The last two are fairly easy to 
arrive at, but many taxpayers may not be able to come up 
with the cost of assets that they may have bought a long 
time ago or that they may have traded in in the meantime. 


Mr. Scace: This is another problem and I think it is a very 
serious problem. There is some dispute about this. We 
think, on our interpretation of the bill, that if you have 
received assets by inheritance or by gift, whether they are 
depreciable or non-depreciable, your cost is zero. 


Senator Beaubien: When you sell them there would then 
be 100 per cent tax? 


Mr. Scace: In the tax-free zone rule, if this is zero then 
what you are talking about is that you can never get a loss, 
because you are coming down to nil and you will never get 
a loss if the value falls. Then you are very wise to take the 
fair market value election, because then you establish a 
base, and whether you go up or down you would be all 
right. 


Senator Cook: May I interrupt you there? If you take fair 
market value of something inherited, and that has not 
depreciated, does that mean the fair market value for 
shares? 


Mr. Scace: You have to have fair market value for every- 
thing. This comes to a situation, when you take the fair 
market value election. You would have fair market value 
election in one situation, where you were in the very fortu- 
nate position that all your assets were winners. 


The Chairman: Or if you had entirely inherited or gifted 
property. 


Mr. Scace: If the preponderance of your assets were 
winners, then you take it. I do not want to come out too 
strongly on this inherited property having no cost base. We 
are firm on our conclusion on it. I gather there is a split in 
the Department of Finance, as to which way it goes. 

I see that some honourable senators have the Clarkson, 


Gordon brief in front of them. I see that they say it is fair 
market value. I am sure I am not telling stories out of 
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school if I add that they had a split about it in their firm. 
They came down on that side. We think they are wrong, 
but they could be right. 


The Chairman: What do you suggest? That it be done by 
way of clarification? 


Mr. Scace: I think they could put in a very simple provi- 
sion, that the cost of assets inherited was the fair market 
value at the time of the bequest of the gift. That would 
solve it. 


Senator Cook: It was a question 25 years ago. 


Mr. Scace: That is right. That would not be too difficult, 
senator, because probably there would have been estate 
tax, succession duty, or a return filed of some sort, and 
you might have the values there. If they were lower, you 
might be in the peculiar position of arguing that they 
should have been higher. 


Senator Flynn: You are not speaking of taking the value 
at the time the transfer of the property was made 25 years 
ago, are you? 


Mr. Scace: Suppose you inherited one share of the XYZ 
Company 25 years ago which was worth $50 at that time, 
and that amount was entered in the succession duty return 
and you have a value up here of $100. Surely, you are 
better to take that $50 25 years ago as your cost rather 
than taking zero, if our interpretation of the law is correct. 


Senator Flynn: If the share is on the market today, you 
know what the value is on valuation day. 


Mr. Scace: You can elect to take the fair market value 
option. In our example, if you inherited this $50 share 25 
years ago and it is now worth $100, in that case you are 
probably better to take the fair market value election, 
because if it goes up you are taxable and if it goes down it 
is deductible. 


The Chairman: That applies to all others. 


Senator Flynn: It is difficult to imagine that assets that 
were valued 25 years ago, whatever they were, would be 
higher than the fair market value of today on valuation 
day, with inflation and everything. 


Mr. Scace: One of the difficulties with this no cost on 
inherited or gifted assets is that it discriminates between 
two people, both of whom inherited wealth of some kind, 
but one inherited it in specie or kind, and the other 
received cash and then bought the identical asset. 


The Chairman: Is it not the situation that there are cer- 
tain options here. If there are not enough options, perhaps 
we will write some more. 


Senator Cook: It certainly wants to be looked at. 


Mr. Scace: 50 per cent of your assets may be winners and 
50 per cent losers. If you want to keep one tax free zone 
rules for your losers you might say’ ‘How can I get out of 
it?” and you say, “Well, perhaps somehow I can roll over 
my winner by selling it to my wife’’. Let us take an exam- 
ple. We know that the cost of the asset in the example is 
$50. If you sell it to your wife at $100, then within the 
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family you have a new high value of $100, so the tax-free 
zone rules might apply. However, by Rule 26(5), if there is 
a non-arm’s-length transfer, the transferee gets the old 
cost of the transferor, and such a rollover is impossible. 


Senator Flynn: It is a problem of valuation between the 
winners and the losers. 


Senator Haig: Assuming that your gift of 10 shares is at 
zero and they are then divided or subdivided and get to 50, 
what happens then? 


The Chairman: They are still zero. 


Mr. Scace: I do not think that would make any difference. 
There is another possibility that you might think about to 
avoid the rules. Let us say that this was a share of the ABC 
Company which was a listed public company, and you 
decided to sell your shares in the market and buy them 
back and establish a new base. Rule 26(6) intended to say 
that if you re-acquire within a 30-day period you are back 
in the same position that you would have been in if it had 
been a non-arm’s length transaction. Originally I read the 
section as being all right, that it worked; but it has been 
brought to my attention that it does not work. 


If you follow it through very closely it is trying to relate 
it back to 26(5), but it does not have all the connecting 
links. 


As it now stands, rule 26(6) does not do what it says; but 
I think it is fair to assume that before this goes through we 
will have something that does work, which will prevent 
people rolling over to get a new high value within a 30-day 
period. 


There are all kinds of complicated things going on. If 
you owned Canadian bank stock A and you wanted to stay 
in banks but you did not care whether you were in bank 
stock A or bank stock B, you could sell bank stock A and 
buy bank stock B, and obtain a new cost; and that is not 
caught by any of these rules. Some very complicated 
swaps are going on. 


There are two more points. There are also special rules 
during the transition to distinguish between assets 
acquired before the implementation date. Basically you 
get a first-in first-out method of disposition, and that also 
applies where some assets are acquired before and some 
are acquired after. 


The Chairman: Which number is that? 


Mr. Scace: That is found in rule 26(8). Lastly, with depre- 
ciable property you get specific rules. I think it is suffi- 
cient to say that they seem to work, so that any apprecia- 
tion over cost up to the V-day value will not be subject to 
capital gains tax. They have very complicated provisions 
where you have non-arm’s length transfers. I think they 
are basically sound. Some of the drafting may be a little 
tough to deal with, but they appear to work. 


The Chairman: Which one is that? 


Mr. Scace: You find those in transitional rules 20 and 
following. They start at rule 20(1). However, you still have 
the problem with depreciables in that you can get the 
retroactive recapture. We spoke about that at great length. 


Gentlemen, I think those are the capital gains provisions. 


The Chairman: Before we adjourn until tomorrow morn- 
ing at 9.30, it might be of interest to the committee to note 
the order of business for the next few days. We propose to 
proceed with the third item tomorrow, that is, corpora- 
tions and distributions to shareholders. Mr. Scace will deal 
with that rather big item. Mr. Smith will then deal with 
partnerships and professional income. That will certainly 
take the morning. There are other items as well, but we 
will have only a short time in the afternoon, as I see it—up 
to perhaps three o’clock—in which to deal with them. That 
is something we can decide at the time. 


On Wednesday, October 6, the people who want another 
bank will be coming back with certain information they 
had not been able to give us before, which should not take 
too long, and after them we will have the Canadian Cham- 
ber of Commerce to deal with on the subject of taxation. 
That should take us through the morning. 


We are open in the afternoon on Wednesday, and I 
understand Thursday is also an open day. If Mr. Smith 
and Mr. Scace can manage it, perhaps they will come back 
next week. They can let us know. 


Senator Connolly: Are there any bills from the House of 
Commons that are likely to be referred to this committee, 
Mr. Chairman? 


The Chairman: I have been spoken to about the $80 
million bill, and I understand that it will come to this 
committee. I am not sure just when it will get here, 
however. 


Senator Connolly: Will it interfere with the planned sit- 
tings on the tax measures? 


The Chairman: Senator, somehow or other we are going 
to manage to keep Wednesdays and Thursdays available 
for this work. 


Senator Haig: Mr. Chairman, I move we adjourn until 
9.30 tomorrow morning. 


The Chairman: Shall we adjourn? 


Hon. Senators: Agreed. 
The committee adjourned. 


Ottawa, Thursday, September 30, 1971 
Upon resuming at 9.30 a.m. 


Hon. Salter A. Hayden (Chairman) in the Chair. 


The Chairman: Honourable senators, we will resume our 
hearing this morning with Mr. Smith and Mr. Scace. Our 
first subject matter will be partnerships and professional 
income. Stephen Smith is going to deal with that. Then we 
are going to consider corporations and distributions to 
shareholders, which is quite an important and heavy item. 
We hope to complete both of these items by lunch time, but 
do not feel any restraint so far as questions are concerned. 


Senator Beaubien: Very good, Mr. Chairman. 


Senator Connolly: You mean that, do you? 
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The Chairman: Yes. The word “restraint” I meant in 
relation to questions. 


Mr. Smith: There are really two quite separate topics that 
Iam going to talk about this morning, Mr. Chairman. One 
is the new method by which taxpayers in the professions 
are to compute their incomes and the second is the compu- 
tation of partnership income. The only connecting link 
between these two topics in that many professional busi- 
nesses are carried on by partnerships. First I will deal with 
taxpayers in the professions. 


You will recall that the White Paper caused a fair 
amount of consternation among professional taxpayers, 
particularly accountants and lawyers, and more so the 
lawyers, in my opinion, by suggesting that taxpayers in the 
professions generally should no longer be able to compute 
their incomes on the cash basis of accounting for tax 
purposes but rather should go on to a full accrual basis 
which would require them to account for work in prog- 
ress. That was a particular problem for lawyers because 
many lawyers have inadequate records of what their work 
in progress consists of, and they have a real problem when 
it comes to valuing it. 


Perhaps I could read to you two short paragraphs from 
the White Paper which put the whole subject into context. 
Irefer to paragraphs 5.46 and 5.47 of the White Paper: 


5.46 Generally, taxpayers who are in business must 
compute their taxable income on what is known as the 
accrual basis. This means that a merchant must take 
into account the inventory of goods he has on hand, 
the amounts due to him from his customers, and the 
amounts he owes to his suppliers. An exception to this 
general rule has for many years been made for taxpay- 
ers in the professions (doctors, dentists, lawyers, chart- 
ered accountants, professional engineers, etc.). These 
taxpayers have been permitted to choose to report 
their income either on the accrual basis or on the cash 
basis—that is, they could omit the amounts due them 
from their clients and their ‘inventory’ of unbilled 
time. Once a taxpayer chooses one basis he cannot 
switch to the other without the consent of the Minister. 
The government believes that the tax postponement 
permitted by this concession has given professionals 
an unwarranted advantage by comparison to the rest 
of Canadians, and it therefore proposes that profes- 
sionals be required to use the accrual basis. 


5.47 A problem would exist in switching professional 
taxpayers now on the cash basis over to the new 
system. This problem relates to their receivables and 
inventories at the date of the change over. For exam- 
ple, if 1971 is the first year of the new system, the 
problem would relate to the receivables and invento- 
ries as at the end of 1970. These amounts would not 
have been included in the taxpayer’s 1970 income 
because they would not have been collected at that 
time. They would not be included in the 1971 income 
because they were earned before that time. To require 
that the entire amount be brought into 1971 income 
would impose an abnormal tax liability in that year. 
As a consequence, the government proposes that these 
taxpayers be entitled to bring these amounts into 
income over a number of years. Specifically, they 
would bring them into income as their total outstand- 


ing receivables and inventories are reduced. This 
amount would of course be in addition to the amount 
of their income computed on the accrual basis and 
would mean that they would be taxed on the greater of 
a cash-basis income or an accrual-basis income until 
they catch up to other Canadian businessmen. 


Now the representations made by various professional 
groups resulted in the Government’s putting in the bill 
what is essentially a compromise between the Govern- 
ment’s position of full accrual and the representations 
made that professional taxpayers should be entitled to 
remain on a cash basis. Now this compromise is set out in 
section 34 of the bill which sets out rules for computing the 
income of a taxpayer, that is any taxpayer be he an 
individual, a corporation or a partnership from a business 
that is a profession. 


Now there is one thing to note and that is that there is no 
definition of “profession” in the Act, so presumably the 
Courts will have recourse to dictionaries, and perhaps 
there is some jurisprudence on the subject but the defini- 
tion of ‘‘profession” may end up being somewhat broader 
than the traditional professions that the Government obvi- 
ously has in mind. 


Now the rules set out in section 34 are first of all in 
subsection (a) that sections 12(1)(b) and 21(m) of the bill do 
not apply. Section 12(1)(b) is the section that requires the 
inclusion of accounts receivable in income unless the tax- 
payer is already on a cash basis accounting. So they are 
taking that section out. Section 21(m) is the reserve for 
goods and services, rent, etcetera, not yet delivered or 
earned against the inclusion of the amounts received by 
the taxpayer on that account. 


Now subsection (b) says that every amount that becomes 
receivable by the taxpayer in the year in respect of proper- 
ty sold or services rendered in the course of the business 
must be included in income. So as soon as you have billed, 
if you are a professional, the amount of your account 
comes into your income. Subsection (c), however, is intend- 
ed to prevent what some people have referred to as the 
ice-cream scoop theory of law office management—the 
professional who goes along working month after month 
and getting in minor accounts until he runs out of money 
and then he looks around to see what accounts he can bill. 
He may be very tardy in rendering his accounts. 


Subsection (c) says that you are going to be deemed to 
have billed or to have obtained an account receivable on 
the earliest of the day on which you actually billed it, the 
day on which it would have been billed if you had not 
delayed unduly in billing it or the day on which you 
actually collected it. That would be the day on which you 
were paid for your services if you were paid in advance. 
They do not define “undue delay” but obviously it is 
intended to give the department some power over the 
professional who just will not get around to billing. 


The Chairman: This is really a bit childish, isn’t it? 


Senator Walker: Why are they so fussy and meticulous in 
a matter like that? It seems unnecessary. 


Mr. Smith: I think you would have to see in the books of a 
number of professionals to know whether they have a 
point or not. The suggestion is that some people keep 
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building up their work in progress and not billing and 
keep deferring it from year to year and that deferral is 
worth something to them in the sense that they have post- 
poned the taxation of it, but at the same time they have not 
had the use of the money themselves. 


Senator Lang: I think some firms are putting it into their 
trust account and just taking in their fees. This is under 
the old system. However, that has been eliminated now. I 
think we are stewing about nothing. 


Senator Connolly: Either a professional has to bill 
because he wants to eat, or he is going to defer his billing 
and then get a great glob of income in one year that would 
put him into a bad tax bracket. 


The Chairman: And in these times you cannot gamble on 
taxes going down. 


Senator Beaubien: The real effect of this thing would be 
to give the government more money in the year it comes 
irs 


Mr. Smith: It speeds up the collection of tax. 


Senator Beaubien: If over the years you paid on every 
dollar that came in, then all of a sudden you have to pay 
on an amount which you would only have paid in the next 
year because you deemed it to be owed and it would be an 
asset to the income. 


The Chairman: Next year if it becomes a bad debt, you 
charge it off against the income of that year. 


Senator Beaubien: So all you do is give the Government 
more income in one year. 


Mr. Smith: I shall get to it in a moment, but there are 
transitional rules to cover the change-over. 


Senator Connolly: If subsection (c) were removed, then 
you would be on a billing basis. 


Mr. Smith: Yes, (c) is not essential to the scheme. 


Senator the 


discretion? 


Connolly: It gives department some 


Mr. Smith: That is right, but ultimately the court would 
have to decide whether there had been undue delay. 


The Chairman: Then the rather extraordinary position is 
that you will have a layman making a determination as to 
when an account is in shape to be billed. Very often there 
are delays in sending out accounts because the client is not 
in a good position to deal with it right away and, rather 
than have an outstanding account, you just defer billing it. 


Senator Molson: I have just one question which will pro- 
bably show my ignorance. This is all detailed by section, 
and yet when we come to section 34(1)(a) it refers to para- 
graph 12 and so on. Then in dealing with it Mr. Smith says 
that section 12(1)(b) does not apply. 


Mr. Smith: I have always referred in the old act to section 
numbers but I guess they have changed the nomenclature 
somewhat, but I do not think it is significant. 


Senator Molson: But they are described as sections here. 
At the head of these things for section, can we read para- 
graph? Are they really interchangeable? 


The Chairman: When you go back to what they refer to as 
12, you can call it section. 


Mr. Smith: Well, referring to a part of the section—I think 
when they refer to part of a section—in other words to a 
subsection—they call it paragraph. 


The Chairman: When you look at the original place in the 
bill, they refer to it as a section. 


Mr. Smith: Yes, but I think if they were referring to all of 
section 12, they would refer to it as section 12. But if they 
are only referring to subparagraph (b) of subsection (1) of 
section 12, itis a different matter. 


The Chairman: When I look at the bill on that I see it is 
entitled section 12(1)(b). 


Senator Molson: I am not really nit-picking but when I 
read this first I wondered where paragraph 12 would be 
because we are dealing with sections. Maybe this is sheer 
ignorance on my part. 


Senator Beaubien: Well, Mr. Smith answered it very clear- 
ly. It is a subparagraph of the section. 


Senator Lang: For the purpose of the record, I want to 
object to the considering of a business as a profession. 
There is no such thing as a business that is a profession or 
a profession that is a business. 


The Chairman: They are contradictory terms. 


Mr. Smith: If you go along you will see that subsection (d) 
of section 34 says that where a taxpayer elects in his tax 
return he is not required to account for work in progress. 
Now the important point to note for any professional 
taxpayer here is that in his first tax return, presumably, he 
must make this election or he will be required to account 
for his work in progress. One might have expected that it 
would be the other way around, that he wouldn’t have to 
account for it unless he specifically elected to account for 
it. This is something each professional taxpayer will have 
to look out for in his first return under the new system. 
Once you have elected in the first year, that applies to all 
subsequent years unless you are permitted to revoke your 
election with the Minister’s consent. 


Now from section 34 you move to Rule 23 of the transi- 
tional rules. That is the section which deals with the 
change-over from the cash basis to this form of accrual. It 
is at page 419 of the CCH edition. Rule 23(1) says that in 
computing income for the 1972 taxation year the accounts 
payable which were outstanding at the end of the 1971 
year may be deducted. That is to make sure that they are 
in fact accounted for in the 1972 year. Otherwise they 
would not be taken into account in the 1971 year because 
they had not been paid and specific treatment is required 
to obtain the deduction in 1972. 


Senator Connolly: I am sorry, Mr. Smith; but I did not 
follow you. 


Mr. Smith: In 1971 you have been on the cash basis, so 
you have deducted the accounts that you have actually 
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paid, but you have not deducted those that are merely 
outstanding at the end of the year in computing your 
income, so this section 23(1)— 


Senator Connolly: What do you mean by “deducted in 
1971, including the accounts that you have billed and have 
paid?” 


Mr. Smith: I am referring to your expenses, the liabilities 
side of your balance sheet. 


Senator Connolly: Oh, I am sorry. 
Mr. Smith: The amounts that you owe other people. 
The Chairman: These are deductions. 


Mr. Smith: So you have only deducted those that you 
have actually paid in 1971. Therefore in 1972 this gives you 
the deduction of the outstanding balance of those. 


Rule 23(2) provides that where an election has not been 
made not to account for work in progress, the work in 
progress at the beginning of the 1972 year is to be taken on 
the same basis of valuation as at the end of the 1971 year. 
That section has no application to taxpayers who decide 
that they are not going to account for work in progress 
and so elect. 


Rule 23(3) deals with the accounts receivable which were 
outstanding at the end of the 1971 year. To make any sense 
of subsection 3, you have to turn to the definitions in 
subsection 5. The first one is ‘investment interest” and the 
definition of that term depends on whether it be an 
individual taxpayer, a partnership or a corporation that 
may be carrying on a profession. 


The investment interest of a sole proprietor is just his 
accounts receivable at the end of the fiscal period under 
consideration. In the case of a partnership, it is the adjust- 
ed cost base of the partner’s interest in the partnership. I 
will discuss the computing of that later, but basically it is 
the partners’ capital account, with all assets being taken at 
their tax values. It is not only receivables; other assets are 
also taken into account. Basically it is the partner’s equity 
in the partnership. 


In the case of a corporation, the investment interest is 
defined as either the accounts receivable, or a portion of 
them, depending on how many years have elapsed after 
1971. The idea in the case of the corporation is that the 
accounts receivable at the end of 1971 will be brought into 
income gradually over a 10-year period. 


“1971 receivables” is also a defined term in subsection 
(5). It is basically what you would expect it to be, the 
accounts receivable outstanding at the end of the 1971 
year, less debts that became bad before the end of the 
year. These are the accounts which were not previously 
included in income because the taxpayer was on a cash 
basis. 


Going back to subsection (3), this is intended to bring 
into income the 1971 receivables and at the same time 
allow a reserve. This will avoid taxpayers who are making 
this transition being suddenly faced in 1972 with all their 
income on an accrual basis, plus their 1971 receivables, 
which would obviously throw up a much larger amount of 
income. 
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The Chairman: You would really have a balloon there. 


Mr. Smith: That is right. So subsection (3)(a) provides that 
an amount not exceeding the lesser of the amount deduct- 
ed the year before may be deducted. That is to bring in 
this rolling reserve or your investment interest in the busi- 
ness at the end of the year in question. 


For the 1972 year the amount that is deemed to have 
been deducted under that provision for the previous year 
is taken as the amount of the 1971 receivables. In other 
words, for the 1972 year the deduction is of the lesser of 
1971 receivables or the investment interest in the firm at 
the end of the 1972 year. 


For taxation years after 1972 the deduction is of the 
lesser of the amount that was deducted the previous year, 
on your investment interest at the end of the year. 


Subparagraph (c) provides for the inclusion in income of 
the amount deducted under subparagraph (a) for the pre- 
vious year. 


Subparagraph (d) merely picks up bad debts which may 
have accumulated subsequent to 1971. 


I have placed on the blackboard a rather oversimplified 
example of a professional firm to illustrate these rules. 
Not being an accountant, this may be a rather simple- 
minded example; I am sure any accountant would say that 
the figures from year to year do not follow. However, I 
have just assumed some hypothetical numbers and I have 
allowed the profit of the firm to fluctuate. The example 
assumes a four-man partnership which is reasonably prof- 
itable. I have allowed it a profit as a firm across the top. 


Senator Connolly: Mr. Chairman, before Mr. Smith starts 
explaining the table on the blackboard, could we at this 
stage instruct the reporters to leave a space in order to 
have that table inserted in the record? 


The Chairman: Yes. They have already copied the table 
from the board. It will be incorporated in the record. 


Senator Connolly: At this point? 


The Chairman: Yes. It will not go in as an appendix. 


TABLE II 
1971 1972 1973 1974 

Profit for year 200,000 220,000 160,000 240,000 
Net Receivables 50,000 55,000 40,000 60,000 
Other Assets 10,000 10,000 10,000 10,000 
Total Assets 60,000 65,000 50,000 70,000 
Payables 10,000 11,000 8,000 12,000 
Partners’ Equity 50,000 54,000 42,000 58,000 
Adjusted Cost Base 

of each partner’s 

interest 12,500 13,500 10,500 14,500 


Mr. Smith: Across the top of the chart I have four taxa- 
tion years; the numbers are all with the thousands omitted. 
The headings are down the left-hand side. The first head- 
ing is the profit of the firm. The second heading is the 
account receivable outstanding at the end of the year. The 
next heading is the fixed assets or other assets, making a 
total asset which is the fourth heading down. The next 
heading is the accounts payable at the end of the year. 
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“Kquity’” means the equity of all of the partners in the 
firm—the total of all of the partners’ capital accounts. The 
final figure across the bottom is the adjusted cost base of 
each partner’s interest. This assumes that the four part- 
ners each have a 25 per cent interest, so I have just divided 
the equity of the firm by four. I have let the profit fluctu- 
ate from year to year starting out with a base in 1971 that 
rises in 1972 and then falls below the 1971 figure in 1973 
and then recovers to a greater number in 1974, and I have 
allowed the various financial assets to fluctuate in propor- 
tion to it. That is why I say most accountants would take 
the position that this does not follow, but it serves my 
purpose. 


Senator Beaubien: How would the assets be taxable? 


Mr. Smith: These are all balance sheet items from the end 
of the year. 


Senator Beaubien: Yes, but you do not pay income tax on 
the assets. 


Mr. Smith: This is just setting out a typical balance sheet 
which I will use for some examples. If you take a particu- 
lar partner of the firm in 1972 having a 25 per cent interest 
in the profits and the capital of the firm, his share of the 
profits will be $55,000; 25 per cent of the top figure. Now, 
section 23(1) gives him a deduction of the accounts payable 
that were outstanding at the end of 1971. Taking 1972 as an 
example, his interest in the profits would be $55,000, so 
what we are looking at is his 1972 adjustment to income 
under Rule 23. He has income of $55,000 as his share of the 
profits. Under Section 23(1) he can deduct his share of the 
accounts payable that were outstanding at the end of the 
previous year. 


Senator Connolly: The second-last line is his interest in 
the profits? 


Mr. Smith: No, this is the profits. These are the accounts 
receivable; these are the other assets; this is the total 
assets; this is the accounts payable; and this is the total 
partners’ equity and the adjusted cost base. His share of 
the equity, if he has a 25 per cent interest— 


Senator Connolly: The accounts receivable just happen to 
coincide with the equity? 


Mr. Smith: Yes, that is right. 


Mr. Smith: Now, in 1972 you start off with the partner’s 
income of $55,000. Section 23(1) gives him a deduction for 
his portion of the accounts payable which are outstanding 
at the end of the previous year. That is this figure. His 
share of that would be one quarter on $2,500, so he can 
deduct that when computing his income for the year 1972. 
You then move over to section 23(3)(a) under which he is 
entitled to deduct the lesser of his share of the 1971 
accounts receivable which is this figure here and which 
amounts to $12,500 or the adjusted cost base of his interest 
in the partnership at the end of the taxation year 1972; this 
is this figure over here. That gives him a deduction of the 
lesser of the two figures. 


The Chairman: Would you mention the figures? 


Mr. Smith: The lesser of $13,500 or one quarter of the 1971 
accounts receivable, which is $12,500, so he would be 
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allowed to deduct $12,500. Moving over to subparagraph 
(c) of Section 23(3) it says to add the amount that you 
deducted the previous year. Well, you did not deduct any- 
thing the previous year under that subsection so subsec- 
tion (c) says that you add instead your share of the 1971 
accounts receivable which is the figure of $50,000 and 25 
per cent of that is $12,500, so you add $12,500. You have 
deducted $12,500 and you have added $12,500 which 
results in you having no adjustment to income. 


Senator Molson: You still deduct the $2,500. 


Mr. Smith: Yes, the two $12,500 washed themselves out, 
but you have a deduction for the $2,500 for the payables. 
Your net adjustment in 1972, then, would be $2,500. 


In 1973, however, the activity of the firm has fallen and 
the partners’ equity has been reduced. In other words, 
they have taken out a portion of the financial assets; they 
have not maintained their equity at $54,000. They have let 
it drop to $42,000. 


Mr. Smith: I have allowed it to fluctuate with the level of 
income, but there is no necessary connection between the 
two. The key to this is how much you draw out of the firm. 
If you maintain the investment interest or equity that you 
had in 1972, you will not have to make any adjustment to 
income. It is only when you pull out capital, as it were, that 
you run into an adjustment. If you run through the exam- 
ples for 1973 your have income of $40,000 which is 14 of 
$160,000. You have no adjustment to make for the 
accounts payable, 1971, because that has been taken care 
of in 1972. It is just a one-year provision. You then go to 
section 23(3)(a) and you deduct the lesser amount that you 
deducted for 1972, which you will recall was $12,500 or the 
adjusted cost base of your partnership. The interest of all 
of the partners has fallen off and one-quarter of the inter- 
est is now only worth $10,500, so what you deduct as being 
the lesser is the $10,500. You then come to section 23(3)(c) 
and you find you have to add the amount you deducted the 
year before, which was $12,500. Now, you have deducted 
$10,500 and you have added $12,500, so you have an adjust- 
ment to income of plus $2,000. The reason for that is that 
you have allowed your investment interest to drop, and the 
Government says that by allowing your investment inter- 
est to drop you are pulling out some of the accounts 
receivable which were outstanding in 1971, and because 
the Government deems you to be pulling out that money it 
requires you to include a portion of it as income. 


I do not need to run through the example for 1974 
because you will see that the investment interest has risen 
again to a greater number than it was back here, and the 
effect of that is that there will be no adjustment in 1974, no 
inclusion of income as a result of section 23(3). 


Senator Connolly: Mr. Chairman, if other methods of 
preparing income tax returns for other groups in the 
economy are as complicated as these in this act are, I do 
not know where we are getting to. We have many lawyers 
in this committee, and we have two very brilliant young 
men giving us an explanation of this section, yet we are 
having the greatest difficulty trying to understand it, much 
less say that we are able to operate it. Now we are asked, 
in other words, to foist this on the public of Canada and 
say, ‘Here, this is the way that you should run your affairs 
and make up your tax returns.” We have all complained 
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through the years about the complications of the Income 
Tax Act, but it seems to me that this is beyond the bounds. 


The Chairman: Well, Senator Connolly, perhaps what we 
need at this time is a reincarnation of the Gilbert and 
Sullivan era so that we could really put this to music. 


Senator Sullivan: Only you should give it a name other 
than Sullivan! 


The Chairman: Perhaps in that way the public would get 
some understanding of the complications. 


Senator Molson: It might be a bit of a dirge. 


The Chairman: The way to deal with this one is to lam- 
poon it. 


Mr. Smith: I have heard Arthur Scace attempt to sing. I 
think you would need to get a new cast, if you were going 
to do that. 


The Chairman: Perhaps you could take the tenor lead 
yourself. 


Senator Molson: Mr. Smith, this establishes the income of 
the partner in the partnership. Is this correct? What hap- 
pens when he moves that into his own tax return? 


Mr. Smith: I will come to how you account for partner- 
ship income, but the point of this, first of all, is to bring it 
into the 1971 receivables and then allow a reserve. The 
effect of the reserve is that so long as you have a profes- 
sional practice that is increasing in volume and you keep 
your capital account up to not less than what it was in 
1972—in other words, you are not pulling your capital out 
of the firm—you will never have to bring this reserve into 
income until such time as you decide to retire or such time 
as your practice declines in volume and, hence, there are 
fewer financial assets invested in it. 


Senator Molson: You see in 1973, for example, the 
accounts payable are down and therefore pull more out of 
the business and the individual has a bigger income. 


Mr. Smith: Yes. 


Senator Molson: And that is the year when the partner- 
ship’s receipts are down. 


Mr. Smith: I said that these numbers do not necessarily 
add up from year to year, but are just hypothetical 
examples. 


Senator Molson: But that point is still valid. If the receiva- 
bles are down $15,000 and the accounts payable are only 
down $3,000, then the money has gone out. 


Mr. Smith: Yes, it has gone into the hands of the partners. 
Whtat the Government is trying to do is only tax the 1971 
receivables as that money is, in fact, withdrawn from the 
business by the partners—or it could be a sole proprietor 
or corporation. 


The Chairman: If you leave it there as a sort of perma- 
nent capital, there is no tax problem. 


Mr. Smith: That is right. 
The Chairman: At that time. 
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Senator Connolly: What we are trying to get at, Mr. Chair- 
man, is the fact that some professional groups do not 
render accounts, or they wait for a long period of time 
before they do. Is this the thing that these sections are 
trying to correct? 


The Chairman: I think in the course of the White Paper 
hearings there was the suggestion that there were long 
delays in billing and you would have money on account 
that you just kept. 


Senator Connolly: And you would draw on it in the bad 
years. 


The Chairman: Yes. 


Senator Connolly: Perhaps I am being simple-minded 
about this, but suppose for the sake of argument we use 
the example that I am one of the partners and that in 1971 
I am entitled to $55,000 from the firm, that in 1972 I am 
entitled to $55,000, and that in 1973, when I have been 
living at the rate of $50,000-$55,000, I am down to $40,000. 
If we have in this firm money that would give me another 
$10,000, representing accounts which have not been billed, 
and if I bill them in 1973, what is wrong about billing them 
in 1973 and paying at the rate of $50,000 in 1973? 


The Chairman: If you bill them in 1973, then of course 
they are income in 1973. 


Senator Connolly: That is right, and presumably you 
would pay at the rate of $50,000. 


The Chairman: We are talking about the accounts receiv- 
able with which you come into this taxation period. In 
other words, we are talking about the 1971 receivables. 


Mr. Smith: Say your income in 1973 is only $40,000 for 
that year, but they assume that because you have allowed 
your investment interest to drop below what it was in 1972 
you have withdrawn some of this float in 1971 accounts 
receivable at the end of 1971. If you were on a cash basis in 
1971 you would not have accounted for the $50,000 of 
accounts receivable. If you just went on to this accrual 
method you would never account for it. You would have 
that money to pull out in cash and never pay tax on it. So 
Rule 23 says that we are going to make you account for 
this $50,000 which would otherwise be ignored in the tran- 
sition from cash to accrual, but we are only going to make 
you account for it when, in fact, you withdraw it from the 
firm and you do that when you allow your investment 
interest to drop, that is your capital account, to drop below 
what it was in 1972. 


That is really all that they are trying to get at. Otherwise 
you would get your share of the accounts receivable free 
of tax. 


The Honourable Lazarus Phillips (Chief Counsel to the Com- 
mittee): Had you covered the point previously made by 
Senator Connolly, if a bill is capable of being billed in the 
sense that the work is completed and, if you deliberately 
postpone it, it must come into income even though not 
billed? 


Mr. Smith: Yes. 
Hon. Mr. Phillips: You covered that? 
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Senator Connolly: And the department has the discretion 
to tell you that. 


Senator Lang: This has been dealt with in other contexts 
in the act merely by taking the average rate of taxation 
over the preceding three or five years. I do not see why the 
same problem could not be dealt with in the same way 
here. It would not be quite as advantageous. I am sure that 
any professional firm would rather pay an average rate on 
the $50,000 over the succeeding five years than to go 
through this ridiculous computation every year for the 
lifetime of the partnership. 


Mr. Smith: It enables you to defer it until such time as you 
do withdraw it. 


Senator Lang: Indefinitely, in other words. 


Mr. Smith: So it is more generous than requiring you to 
include it in a three-year period. 


Senator Lang: I recognize that it is more generous than 
what I am suggesting, but I am saying that a recognized 
technique in this sort of case where you get a ballon effect 
might be better. 


Mr. Smith: That is, in fact, what they did for corporations. 
They defined the investment interest, if you had a corpora- 
tion carrying on the profession, as being a proportion of 
the 1971 receivables which declines by one-tenth for each 
year for the next ten years so that a corporation could 
bring in one-tenth of it every year. 


Senator Lang: I think that would be much better than 
what is contemplated here. 


The Chairman: It is an alternative we can look at, senator, 
when we get to that stage. 


Mr. Smith: The problem really arises when you have 
people withdrawing from partnerships and not getting 
their full share of all the financial assets of the partner- 
ship. Really, what it is going to force partnerships to do is 
to revise their partnership agreements in the light of these 
rules and the new methods of accounting, which might be 
a good thing. I think many legal partnerships have been 
giving too little attention to their own partnership agree- 
ments and to their own accounting. 


Senator Lang: I agree. I think the ordinary accrual 
method of accounting is far superior to the cash basis 
method. I am in favour of that proposition, but we have 
some complicated roll-over on receivables which is an 
unduly burdensome technique and is going to complicate 
partnership agreements tremendously, especially when a 
partner withdraws and so on. You are going to have infi- 
nite calculations, which any sound person would want to 
avoid even if it meant a little more tax. 


The Chairman: On the point of dealing with a partnership 
when a partner retires or dies, that partner would still 
have an interest in the accounts receivable of 1971 that had 
not been drawn down. 


Senator Lang: He is going to get the balloon effect then. 


Mr. Scace: You would have to amend most partnership 
agreements so that when a man dies or leaves he is given 


enough cash to pay his tax on his share of the receivables 
and other amounts. When there is a withdrawal of one 
partner, there should be a provision that the partnership is 
not dissolved at that time. I think most partnership agree- 
ments in existence now have in effect a dissolution of the 
partnership when one partner withdraws or dies. 


The Chairman: I think with respect to many partnerships 
nowadays, on the pay-out which it becomes necessary to 
make following retirement or death, there is a provision 
for the instalment liquidation of his interest over a period 
of years so that it does not come out. 


Mr. Smith: The other technique is that forward averaging 
by purchase of an income averaging annuity will be avail- 
able, and also Rule 47 of the Transitional Rules perpetu- 
ates the present averaging provisions that are in section 
70, so that a partner who dies could average over 5 years 
the accounts receivable that would come into income at 
death. Or there is the option of filing a separate return as 
if that year those receivables had been received in sepa- 
rate years. You would get another crack at the rates. 


The Chairman: And his marginal rate on that amount 
would only be whatever that amount attracted. 


Mr. Smith: Yes. 
The Chairman: That is the value of a separate return? 


Mr. Smith: Yes. 


If there are no further questions, I will try to give a brief 
survey of how partnerships are to account for tax 
purposes. 


Senator Walker: Isaw you smiling when you said that and 
I think it should be on the record. 


Mr. Smith: I said “brief’’ because there are only two ways 
of doing this, either as a quick survey or getting bogged 
down in some of the detailed provisions. I do not think we 
have time to do the latter. 


Senator Burchill: In comparing the two methods, we had 
representations made during our hearings on the White 
Paper from the professional groups who wanted to retain 
the cash method. That seemed to be the general view. Now 
Iam not quite clear as to why the Government wants to 
make the change. Is there much money involved in it? 


Mr. Smith: There may be. It is really a question of the 
timing of the income, and a cash method of accounting 
gives most taxpayers who are on it a deferral. They don’t 
bring money into income as fast as they may be earning it, 
but only as fast as they are getting paid for it. It comes in 
eventually, but at any time you can defer tax you have the 
use of the money that would otherwise have gone in taxes. 
So it is of some benefit to you, and I guess the government 
thought the benefit was not justified in these cases. But I 
think the point that most of the professions were upset 
about was the fact that they would have to account for 
work in progress, and I say the provisions in the bill are a 
compromise in that it gives the professional the option not 
to account for work in progress. That was the key point. 
Sure, any professional would like to stay on a cash basis of 
accounting, but he is in a sort of midway position if he is 
on accrual method for his receivables but does not have to 
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account for work in progress unless he wants to do so. 
And that compromise is a real benefit at least to lawyers. 


Senator Benidickson: I am glad to hear of that compro- 
mise because practising in a small town, without an expert 
accountant such as you might have in a large office, it is 
practically impossible to get your bills out, if you are 
rushed. Your billing is rather a personal affair. Therefore 
it is not a matter of having the use of any money and not 
paying taxes promptly on the use of that money, because 
you do not get paid until you bill. But the average small 
office of a professional man only gets paid after he bills. 
He does not get what is on his books as a receivable. 


Mr. Smith: Perhaps I could quickly go through partner- 
ship accounting. The basic change made is to require the 
computation of income—and I do not mean taxable 
income; I mean the profit or income of the partnership—at 
the partnership level instead of partner by partner. The 
theory at present is that you compute the income of each 
partner, but from a practical point of view I think most 
accountants have been doing it at the partnership level 
anyway, and then coming down to the partners’ share of it. 
I think the act is just catching up with the accounting 
practice in this case. If you look at section 3 of the act you 
will find that the income of a taxpayer includes among 
other things his income from each business or property. 
You will remember that that was the charging section we 
were looking at yesterday. 


Now section 12(1)(L) provides that there is to be included 
in computing the income of a taxpayer for the taxation 
year as income from a business or property any amount 
that by virtue of subdivision (j) of the bill, is his income for 
the year from a business or property. So you then go to 
subdivision (j) which comprises sections 96 to 103 and you 
find the rules for computing the income of a partnership. 


If you just look at section 96 for a moment you will find 
it is the key section and what it says is to compute the 
income of a partner as if (a) the partnership was a sepa- 
rate person resident in Canada, (b) as if the partnership 
had a tax year the same as its fiscal year and (c) as if each 
partnership activity was carried on by a separate person, 
and you made a source by source computation of each 
taxable capital gain—that is the one-half you have to 
include in income—and each allowable capital loss, that is, 
the half of the capital loss that you can deduct—and each 
income from the business and each loss from the business 
for each year. (d) says you compute all these things as if 
there was no deduction for exploration and development 
or depletion and (e) says that you compute it as if each 
gain from certain farming land was computed without 
capitalizing interest and property taxes. But that is of 
minor significance, I think, in the usual professional con- 
text I have been talking about. 


Now subsection (f) and subsection (g) say that you com- 
pute the income of a partner as if the income or loss of the 
partnership from each source for a taxation year was the 
income or loss of the partner from that source to the 
extent of his interest. The reason for this source-by-source 
computation is that it is not the partnership which gets 
certain deductions in computing taxable income but 
rather the partner. So in order to give the partner his 
dividend tax credit, his depletion, his exploration and 
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development expenses and so on, you have to be able to 
source the income of the partnership. 


Now the partnership takes all the deductions permitted 
under division (c) of the act but those are usually the 
deductions to compute income. But those deductions do 
not include certain things such as charitable donations, 
prior years’ business losses, dividend tax credits and so on. 
The biggest effect of this change requiring the computa- 
tion of income at the partnership level is that capital cost 
allowances will now be taken at that level instead of part- 
ner by partner. And that requires you to transfer the 
depreciation base of each partner at the start of the new 
system to the partnership. That is done with a series of 
detailed rules, which appear to work, and they are com- 
plex only because up to now it was up to each partner to 
decide how much capital cost allowance he actually 
claimed. One partner could claim it faster than another, if 
he wished, up to the maximums provided by the act. So 
there could be situations in which some partners had 
claimed more than others. The bill requires the transfer of 
the base that the partner who has claimed the most would 
have in the assets, as if he had the whole interest. You just 
multiply by 100 over his percentage interest in the firm to 
arrive at the firm’s total depreciation base. A partner that 
had not claimed as much would be left with some balance 
that had not been deducted. So the solution is to allow him 
to write it off as he pleases. 


Senator Connolly: Up to now you have been referring to 
professional partners? 


Mr. Smith: All partnerships. 


Senator Connolly: But, generally speaking, professional 
partners have no depreciable assets. 


The Chairman: They have some. 


Senator Connolly: Well, equipment and furniture; it is 
relatively minor when compared to business partnerships 
dealing in land and so on. 


Mr. Smith: That would be true of a professional partner- 
ship. However, I am now referring to all partnerships, no 
matter what business they carry on. As you know, it is 
relatively rare for most businesses to be carried on as 
partnerships unless there is some impediment to their 
incorporation. 


Senator Connolly: Perhaps professional partnerships 
should be allowed to incorporate. 


The Chairman: You would have to talk to the Law 
Society. 


Senator Connolly: I know. 


Mr. Smith: The non-professional side of a professional 
business can be incorporated. Any large professional part- 
nership will have the clerical help it requires, space, sta- 
tionery and services of that type. It is always open to the 
professional partnership to incorporate that side of it and 
have the corporation charge it for services. That would 
simplify the accounting of most partnerships. 


The Chairman: I am formulating a phrasing for the 
deductions you are explaining as between partnerships 
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and the individual partners. I suppose the real description 
would be that there are partnership deductions and there 
are personal deductions? 


Mr. Smith: That is right. I do not wish to discuss the 
detailed ways in which the depreciation base of the part- 
nership would be transferred. They are set out in Rule 20 
and are rather complex, to say the least, but they appear to 
work. 


Senator Molson: They ask for clarification of Rule 
96(1)(b), which provides: 
SAM AS It: 


(b) the taxation year of the partnership were its fiscal 
period. 


Mr. Smith: They are not taxing the partnership, but com- 
puting the income of the partnership as if it were an 
individual taxpayer. So they must give it a taxation year. It 
does not have one if it is not taxable, so they pretend its 
taxation year is its fiscal period and compute its income 
for that period as if it were the taxpayer. When you come 
right down to it, it is the partner who is taxed, not the 
partnership. However, they are computing the income of 
the firm at the partnership level and then attributing it to 
the partners. 


Senator Molson: The expressions taxation year and fiscal 
period trouble me, because the fiscal period may contain 
different rates because of different taxation years. 


Mr. Smith: It means basically that the partner includes in 
his income this computation of income at the partnership 
level for any fiscal period of the partnership which ends in 
his own taxation year. In the case of a partnership with a 
January 31 year end, the individual partner has a calandar 
year end. For calendar year 1972, the partner’s income 
would include his share of the income of the partnership 
for the 12 months ended January 31, 1972. 


Senator Molson: Then why does it not say so? 
Mr. Smith: That is what it is attempting to say. 
Senator Molson: Oh, Iam sorry; Iam a little dense. 


The Chairman: Let us have a look at where the attempt is, 
Mr. Smith. 


Mr. Smith: It is section 96. 
The Chairman: Do you mean in paragraph (b)? 


Mr. Smith: To tie it all together, in starting I went through 
the relationship between these various charging sections, 
3, 12(1)() and 96. You have to look at all three of those; it 
pulls into the individual partner’s income his share for the 
fiscal period of the partnership that ends in his own taxa- 
tion year. Many of these provisions really have to be set 
out and puzzled over to see what they say. 


Senator Molson: Either you are adjusting the fiscal period 
to meet the taxation year, or you are changing the taxation 
year to agree with the fiscal period to make this work. I 
am not quite clear what you are doing. 


If the fiscal period of the partnership ends at April 30, is 
the taxation period of the partnership the year ending 
April 30? 


Mr. Smith: Yes; it says computing the income of the 
partnership as if it were a taxapayer having that year-end. 
Once that is done and an income figure emerges which is 
attributed to the partners. They include it in their calendar 
year in which the fiscal year of the partnership happens to 
end. 


The Chairman: In the case of a partner on a calendar 
year and a partnership on any month in that year, that 
partnership income would be included in the partner’s 
income in his fiscal period of the calendar year if the 
partnership fiscal period terminated within that year. 


Hon. Mr. Phillips: The individual files on a calendar basis 
and the partnership income at the close of its fiscal year, 
as if it were a taxpayer, is included in the individual 
calendar year. 


The Chairman: It could mean that with a fiscal year 
ending April 30, 1972, and the partner having to account 
for that income in his 1972 calendar year, the partnership 
period would start in 1971. 


Senator Molson: That is right. 


Mr. Smith: To go on to another topic, obviously there are 
two ways of obtaining a capital gain. The partnership can 
sell an asset and realize a capital gain, or the partner may 
sell his interest in the partnership and realize it that way. 
The bill attempts to provide a variety of roll-overs or 
tax-free transfers where no capital gain or loss is recog- 
nized, to permit people to come into, retire from and 
incorporate partnerships, and so on. There are a number 
of types of transactions; transfers of property to a partner- 
ship by either a partner or someone who becomes a part- 
ner at that time; transfer to a partner from a partnership; 
transfer to a corporation from a partnership, where the 
partnership business is being incorporated; sale of an 
interest in a partnership; and sales of property by the 
partnership itself to third parties. 


Generally, the partnership is treated as if it were a 
person for the purpose of computing gains or losses, half 
of either then being attributed to the partners themselves. 
I think it is probably sufficient to say that there are these 
various types of roll-overs. They are quite technical. The 
first one is a roll-over to the partnership from a partner or 
someone who is becoming a partner by transferring 
property. 


The Chairman: What section is that? 


Mr. Smith: Section 97. It is a roll-over if all of the partners 
concur, and it is a Canadian partnership. There are limita- 
tions on the election and it does get rather technical. 


Section 98 has in it roll-overs where there is a disposition 
by the partnership of property to a partner. Section 98(3) is 
the roll-over you get on dissolution. 


Senator Walker: How does that work? 


Mr. Smith: You do not really want to know, do you, 
Senator? 


Senator Walker: I know it is complicated. 


The Chairman: Section 98(3) has a lot of words in it and 
there it is. 
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Mr. Smith: Section 98(6) allows you to dissolve a partner- 
ship and yet not be deemed to have realized capital gains 
provided all of the partners form a new partnership. If 
that takes place they deem the old partnership to have 
continued. In section 85(2) there is a roll-over on the trans- 
fer of property to a corporation; this is similar to the 
roll-over that a sole proprietor would have. There is also a 
roll-over where a partnership chooses to incorporate a 
subsidiary; that is in section 85(3). 


Generally speaking, I think they have been reasonably 
generous with the roll-overs, and the limitations which 
they have imposed on them are really intended to prevent 
tax avoidance by the use of the roll-overs. 


A rather technical subject is the computation of the 
adjusted cost-base of a partner’s interest in a partnership. 
Mr. Scace was mentioning how you compute various kinds 
of adjusted cost bases under section 53, and there are 
special rules for partnerships under that section. 


There are also some transitional rules in Rule 26(9) to get 
your starting adjusted cost base where you have a partner- 
ship in existence, and again those rules are very technical. 
I think with the amount of time we have left we really 
should not get into them. I just mention it because they are 
there, and basically they look at all the tax values of the 
various assets of the partnership and give each partner his 
share of them as a starting point. 


The Chairman: Would you say the rules work reasonably 
fairly? 


Mr. Smith: If they mean what I think they mean, they 
work reasonably fairly, yes. 


The Chairman: Is there any doubt about the meaning you 
have described? 


Mr. Smith: I find if you stare at them long enough, Mr. 
Chairman, the meaning starts to come through. There may 
be some amendments which will make them easier to read. 


The Chairman: I suppose you should assign reading time 
limits and realize then that if you read for that amount of 
time you are guaranteed to understand them. 


Mr. Scace: Do you want a time limit on that? Mr. Smith is 
one of the few people in the country, I think, who com- 
peltely understands the partnership provisions. It took a 
reading time of approximately one month. 


__. Mr. Smith: That was partly because I had my feet off the 
edge of a dock while I was doing it. It always takes longer 
that way. 


The Chairman: You had to dealy while the fish came on 
the line. 


Mr. Smith: Yes. I would like to turn this over to Mr. Scace 
now because he is going to go through corporations, which 
is a very complicated subject and it would be something of 
a whirlwind tour if he finished before lunch. 


The Chairman: There are no other questions on the part- 
nership aspect? There is some reading we have to do, but 
that is to be expected. At least we know where it is now 
and we have the particular references. 
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Mr. Arthur Scace is now going to move into the area of 
corporations and distributions to shareholders. 


Mr. Scace: This is a fairly lengthy topic. I think we can 
only do a gloss on it, but we will try to run through it and I 
will try to do it in a way that will make some sense. It is 
hard to know with corporations just where to start. To 
begin with, I just want to give you two or three definitions 
of the various types of companies and perhaps you will 
keep them in mind as we go along. 


The first definition is of a public corporation. You will 
find that definition in section 89(1)(g). Essentially it is a 
corporation resident in Canada whose shares are listed on 
a prescribed stock exchange or, alternatively, a corpora- 
tion may elect to be a public corporation if it complies with 
certain conditions relating to ownership, shares, and 
market distribution. 


The Chairman: The minister has a discretion, then, does 
he not? 


Mr. Scace: That is right. The minister may designate a 
corporation to be a public corporation if it complies with 
certain conditions. At this point in time we really do not 
know what the conditions are; we just know the general 
range that will be considered. They will come out in the 
regulations. 


The next definition is that of a private corporation. It is 
defined in section 89(1)(/): 


“private corporation” at any particular time means a 
corporation that, at the particular time, was resident in 
Canada, was not a public corporation, and was not 
controlled, directly or indirectly in any manner what- 
ever, by one or more public corporations; 


A subsidiary of a public corporation, therefore, could 
not be a private corporation. It does not get any particular 
name under the bill; I guess you can just call it an ordinary 
corporation. 


There is also no real significance to being a public corpo- 
ration. You just get the general tax treatment, but it is 
necessary to have the definition in order to determine 
whether a company is a private corporation. 


A third important type of company is called a Canadian- 
controlled private corporation. You will find the definition 
for that in section 125(6)(a). It means: 


a private corporation that is a Canadian corporation 
other than a corporation controlled, directly or indi- 
rectly in any manner whatever, by one or more non- 
resident persons, by one or more public corporations 
or by any combination thereof; 


In other words, if you have control by non-residents or 
control by a public corporation you will not qualify as a 
Canadian-controlled private company. The significance of 
being a Canadian-controlled private company is that you 
are entitled to the small business reduction under section 
125. We will talk about that in a moment. 


The Chairman: Mr. Scace, your reference there with 
respect to special tax treatment refers to the small busi- 
ness reduction, does it? 


Mr. Scace: Yes. A Canadian-controlled private corpora- 
tion is entitled to a reduction in tax. We will deal with that 
specifically in a moment. 
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The Chairman: I just thought we should label it. 


Mr. Scace: Yes. The next thing I would like to go on to is 
the dividend tax credit. The dividend tax credit has been 
changed under the new bill. As you know, we now have a 
20 per cent dividend tax credit on dividends received from 
taxable Canadian companies. Under the present system, if 
you receive a $100 dividend from a Canadian company 
your rate of tax is 50 per cent which means your tax is $50 
and you can subtract 20 per cent of the dividend so that 
the deduction of 20 per cent gives you a net tax on that 
dividend of $30. I think we are all familiar with that. It 
really gives you a reduction of 20 percentage points on any 
dividend that you receive. This is going to be changed 
under the new bill by a grossing-up of dividend tax credit. 
The authority for doing that is section 82. 


How this will operate is really fairly simple in concept. I 
will give you the simple way of doing it and then I will 
show you how it actually operates. 


You take a dividend of $300, and because of the dividend 
tax credit being one-third—it is now one-third rather than 
20 per cent because it is easier to deal with either $75 or 
$300—the dividend tax credit under section 82 is one-third 
of the dividend, which would be $100. But you take the 
$100 and you add it to the dividend. That gives you $400, 
which is the amount upon which you will calculate your 
tax. If we still have the 50 per cent tax rate, then at 50 per 
cent we will get $200 in tax. But we are then entitled to 
deduct the amount of the gross-up or the amount of the 
credit so that we will get minus $100 and your tax will 
therefore be $100. 


The actual mechanics of the dividend tax credit are a 
little more complicated than that. Essentially, what you 
would get on a straight dividend where there is no interest 
expense, is that, if you are a 40 per cent taxpayer or under, 
the new credit is more beneficial; if you are 40 per cent, it 
is exactly the same as under the present system; if you are 
over 40 per cent, it is less advantageous. 


The Chairman: Just to get an idea of the application of 
this, the 40 per cent rate would be in relation to about 
$11,000 in taxable income. 


Mr. Scace: Yes, the 40 per cent rate would be on a taxable 
income between $11,000 and $14,000. 


Senator Beaubien: Mr. Scace, what is the reference for 
taking the grossing-up amount off the tax you would 
otherwise pay? 


Mr. Scace: I will come to that, senator. It is a little more 
complicated. The reference is section 121. 


The way this operates, if we take our $300 dividend, we 
gross-up the one-third dividend tax credit. That gives us 
$400. 


Senator Connolly: Would it throw everybody off, Mr. 
Chairman, if I asked why that $100 gross-up is added? Is it 
because of a credit? 


Mr. Scace: You get the credit later on. 


Senator Connolly: I realize that, but what is the antece- 
dent of this? 
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Mr. Scace: I do not know whether I can answer that 
question. A simple answer is that it is because they tell you 
to do it. But I think the real answer is that if you want to 
get integration, well, the dividend tax credit is really par- 
tial integration. You will see when we come to the invest- 
ment income of private companies that it is completely 
integrated under the bill. I think without the gross-up you 
would not get the integration. 


The Chairman: Is there not another suggestion that might 
be made, that a credit is a form of income? 


Mr. Scace: I suppose that is right. 


Hon. Mr. Phillips: I think the real answer, Senator Connol- 
ly, is that this method is a lingering curse of partial inte- 
gration that the other chamber allowed to go in. We recom- 
mended the complete annihilation. This partial integration 
has given us two problems: this being one of them, and the 
other being one which this speaker will come to later, 
namely, the 33 13 per cent tax on the private companies. 
Those are the two bequests of partial integration that the 
other house has given us. 


Senator Connolly: I think Hon. Mr. Phillips is right about 
that. With respect to the 33 13 per cent tax credit, I think 
there is some harking back to the fact that so many 
Canadian companies being resource industries you are 
dealing with a wasting asset and it was a 33 13 per cent tax 
credit because it is a Canadian company. What is the 
genesis of the tax credit? 


Senator Beaubien: Let us deal with this thing first. 


Senator Connolly: Senator Beaubien, the point that both- 
ers me in this is the background. I think that in order to 
understand it thoroughly we have to know the background 
of the whole thing. 


Mr. Scace: The genesis of the tax is obviously an incen- 
tive to buy Canadian shares. The amount of the incentive 
could be anything from 1 per cent to 100 per cent, depend- 
ing on how good you want to make it. The mechanics of it 
could be anything as well. 


One interesting feature you referred to inferentially is 
that you get the dividend tax credit on any dividend from 
a taxable Canadian company, and there is nothing in the 
bill comparable to the White Paper where the Canadian 
company had to have paid tax. So the shareholders of 
resource companies or companies with large capital cost 
allowance deductions will get the dividend tax credit, 
whereas under the White Paper integration they would not 
have received any entitlement. 


Senator Connolly: I think I have enough now. 


Mr. Scace: If you look at the tax rates in the act, the 
specific federal rates are set out and you must add 30 per 
cent of the federal rate for the province. If we take a 40 per 
cent federal rate for this calculation, in addition to that 
there will be a provincial tax of 30 per cent of the 40 per 
cent which will be 12 per cent. Then we are really looking 
at a total of 52 per cent. You have your grossed-up amount 
of $400. You apply 40 per cent to that and it is $160. Section 
121 says that you do not deduct the $100, the full amount of 
the gross-up. Rather you deduct four-fifths of that amount, 
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which would be $80. That would give you a federal tax of 
$80. To get your total tax you then have to add the provin- 
cial tax, which is 30 per cent of $80, or $24. This gives youa 
total tax of $104 for a 52 per cent rate taxpayer. 


The reason they picked four-fifths was, according to my 
understanding, that it was the closest whole number or 
easy fraction that was beneficial to the taxpayer in every 
case. Also, if they did it any other way the provinces would 
have to legislate a dividend tax credit. So this was the easy 
way. I can show you how it comes out with a better result 
doing it this way. If you take your $300 dividend and gross 
it up with the $100 tax credit and then apply the 52 per 
cent rate to the $400, that will produce $208. If you then 
deduct the $100 credit you will end up owing $108 in tax as 
opposed to the $104 in tax arrived at by the way I showed 
you previously. That indicates that with the four-fifths, 
and the slight complication it involves, taxpayers are in 
fact better off. 


One last thing on the dividend tax credit under the 
current Act is this. If you had borrowed money to buy 
shares and you received dividends on the shares, in cal- 
culating your dividend tax credit, you must deduct the 
interest from the dividend. So, if you received a $100 
dividend and you had a $50 interest expense, the amount 
on which you could take the dividend tax credit would be 
$50 so that rather than getting a $20 dividend tax credit 
you would only get a $10 dividend tax credit. This has been 
changed under the bill in that the interest expense does 
not have to be deducted for the purpose of calculating the 
credit. Where there is an interest expense involved, the 
dividend tax credit is much more advantageous for all 
levels of taxpayers under the present bill. 


Senator Lang: If you borrow money. 


Mr. Scace: If you borrow money. Now coming back to 
companies, there will be a flat rate of tax for companies. 
You will find this in section 123. For 1972 it is going to be 
50 per cent. It will then decline by 1 per cent per year until 
1976 when it reaches 46 per cent. You will of course have 
your provincial credits and your provincial taxes as well. 


Senator Connolly: The 30 per cent provincial tax remains 
stationary, does it? 


Mr. Scace: Well, 30 per cent provincial tax for individuals 
is what the federal Government would like the provincial 
governments to impose. 


Senator Connolly: Subject to what the provinces might 
do, the 30 per cent remains despite the decrease in the 
amount of federal taxes. 


Mr. Scace: Right. Now you have this flat maximum rate 
of tax, but you also have what they call the small business 
reduction which is supposed to be the counterpart of the 
split rate of tax we now have, that is 21 per cent of the first 
$35,000. The small business reduction will be 25 per cent in 
1972, and it will reduce with the reduction in the top rate 
until it reaches 21 per cent in 1976. So a company entitled 
to the small business reduction will pay a tax of 25 per 
cent on its eligible income. 


Senator Lang: We are back to pre-1949 now. 


Mr. Scace: Was that the rate at that time, senator? 


The Chairman: But that is limited. 


Mr. Scace: That is right, and I want to tell you about the 
limitations. It is very complex, but section 125 provides for 
the small business reduction starting off at 25 per cent. As 
I said, the only kind of company entitled to a small busi- 
ness reduction is a Canadian controlled private corpora- 
tion. The reduction is limited to income earned from an 
active business, and we cannot really tell you what an 
active business is. There probably will be some litigation 
on that. In addition there is an annual limit of $50,000 per 
year and there is also a total limit of $400,000. Now one 
thing I do not think is particularly clear in the red book, 
the summary, and there seems to be some confusion 
among business people is that if you at any time in a 
Canadian controlled private company earn $400,000 of 
active business income you lose the small business reduc- 
tion. If you have a company that in 1972 is fortunate 
enough to earn $400,000 you will get the small business 
reduction in 1972, but never after that because it has hit 
the total business limit. On the other hand if it only makes 
$50,000 each year, it will take eight years before it gets up 
to the $400,000 limit. 


Senator Connolly: Once it reaches that, is there a change? 


Mr. Scace: Once it reaches the $400,000, it is finished, 
subject to this: the maximum can be reduced by paying 
dividends to the shareholders and for every $3 in divi- 
dends paid to a shareholder, the maximum is reduced by 
$4. Let us take an example. If I have a company that has 
reached the $400,000 limit and there is cash in the compa- 
ny and the company pays the shareholders a $75,000 divi- 
dend, the maximum amount will be reduced by four-thirds 
of that which is $100,000, and when you deduct that $100,- 
000 you end up with $300,000 and so you have recouped 
$100,000 which is available for the small business 
reduction. 


The Chairman: That is the only way to be reincarnated? 
Mr. Scace: It is really the only way, that is correct. 


Senator Molson: This limit that is defined here, does it 
mean net profit? 


Mr. Scace: The maximum is $400,000 minus a thing called 
the cumulative deduction account, and you will find that 
in section 125(b)(i). You will find it is the corporation’s 
taxable income for the year from an active business. So 
what you have then is the maximum of $400,000 minus the 
cumulative deduction account which among other things 
says you add your taxable income from an active business. 
That would be your income after adding deductions to 
compute your taxable income. 


The Chairman: One of the points put forward to us by 
representatives of small business when they were here was 
that they cannot go out and borrow money in the usual 
way as larger operations can do. They have to generate the 
money themselves. Now this new method of calculating 
your entitlement to the lower rate of tax would appear to 
defeat that, because if you want to stay in the ball park 
and enjoy for a period of time that lower rate, you must 
keep paying out dividends to reduce the impact of the 
cumulative effect which will build you up to $400,000. Of 


Bo! 154 


course, the shareholders could take it and accomplish that 
and then, I suppose, lend it back to the small business. 


Senator Lang: After tax—that is the whole problem. 
Senator Carter: It also defines a small business. 


The Chairman: Yes. We wrestled a long time with that, if 
you remember; we had a great deal of evidence. 


Senator Carter: It ceases to be a small business when it 
has over $400,000 of capital. 


Mr. Scace: There are several complicating features to the 
small business reduction. The availability can be lost if the 
tax saving or the tax reduction is not used in the active 
business. A penalty tax is imposed under Part V of the act, 
which starts at section 188. Basically it provides that if the 
business had been entitled to the small business reduction 
and the saving was taken and put into what is termed a 
non-qualified, or ineligible investment, which is defined, a 
tax of 25 per cent on two times the amount of the ineligible 
investment will be levied. So the tax saving cannot be 
taken and put into most normal types of portfolio invest- 
ments. Otherwise this penalty tax must be paid. 


In addition, under Part VI there is another penalty tax. 
This starts at section 191. When a Canadian-controlled 
private company, that is the one entitled to the small 
business reduction, is taken over by a non-resident, the 
amount of the tax will be the tax saving that the acquired 
company had been entitled to, or has taken under the 
small business reduction. This tax will not be fully on 
stream until eight years from now. For instance, a compa- 
ny making $50,000 a year would take eight years before it 
reached the $400,000. The tax saving on that would be 
$100,000, which would be the penalty tax on a non-resident 
acquisition. 


The interesting thing with this particular tax is that if it 
is intended to discourage non-resident take-overs, it possi- 
bly does it, but I think it does it in a funny way, because it 
will not really be a tax on a non-resident. I think its effect 
will be that the price that the Canadian shareholder can 
demand will be reduced, so that the effect will be a tax on 
the Canadian vendor, which will discourage him from 
selling to a non-resident. 


Hon. Mr. Phillips: Any resemblance to a banana republic 
in our country is coincidental. 


The Chairman: Mr. Scace, may I just attempt to get the 
effect of that: if a small business has not reached its 
cumulative limit of $400,000 and it is decided to sell out to 
a non-resident, the penalty tax is on the small company 
and its shareholders. If they waited until they reached 
their cumulative limit, after which time they would no 
longer be entitled to the lower rate of tax, then this penalty 
tax in sections 190 and 199 would not apply, would it? 


Mr. Scace: The tax will apply in the case of a non-resident 
take-over of a Canadian-controlled private company, even 
if it has gone above the limit and that happened some 
years previously. 


However, there is an interesting wrinkle to your ques- 
tion, in that there is no penalty tax when a Canadian-con- 
trolled private corporation which has taken the reduction 
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goes public. If it could comply with the conditions pre- 
scribed for a public company, it might be able to qualify. 
There would be no tax or recapture of the small business 
reduction and then it could sell out. It would probably 
avoid the Part VI tax on a non-resident take-over. 


The Chairman: You mean it might get the minister to 
exercise his discretion. 


Mr. Scace: If he knew what was going to be done I doubt 
if he would, but that is a possibility. 


Also, similar to the low rate of tax we have now, there 
are rules with respect to associated companies. However, 
they have been loosened up a little. The basic rules are 
contained in section 256(1); that is the equivalent of section 
39(4) of the present act. For instance, in a situation of a 
husband owning one company and a wife owning another, 
under the present act if either one of them owns one share 
in the other’s company they are associated. That has been 
relaxed to a 10 per cent limitation. 


We also have the deemed association rules under the 
new bill, section 138A(2) of the present act, section 247(2) of 
the bill. As a result of the association, a Canadian-con- 
trolled private corporation that has taken a small business 
reduction on $200,000 will lose the reduction if it is 
acquired by another Canadian-controlled private corpora- 
tion which has also taken a small business reduction on 
$200,000. The two are combined to come up to the $400,000. 


As I have said, in the case of a public take-over of a 
Canadian-controlled private company it ceases to qualify 
as a private company, let alone a Canadian-controlled 
private company, and the reduction will be no longer 
available, although there is no recapture. 


The next topic is intercorporate dividends. Basically 
under the present act and the bill, intercorporate divi- 
dends between Canadian companies pass tax-free. There 
is a qualification in the case of private companies receiv- 
ing portfolio dividends, which we will come to shortly. 
Intercorporate dividends are essentially the same, the ref- 
erence being section 112. 


However, the designated surplus provisions have been 
altered. Surplus, as we said yesterday, becomes designated 
when one company acquires the shares of another compa- 
ny and the surplus on hand as at the end of the preceding 
taxation year is then designated. A dividend cannot be 
paid out of a designated surplus to the acquired or acqui- 
ror company without paying tax; the exemption is lost. 


The Chairman: You said acquires the shares; you mean 
acquires— 


Mr. Scace: Control; excuse me, senator. 


The method of taxing dividends out of designated sur- 
plus will change. A tax of 25 per cent will be imposed 
under Part VII, starting at section 192. If a dividend is paid 
from Company B to Company A out of designated sur- 
plus, Company A will pay a tax of 25 per cent of the 
amount of dividend which came out of designated surplus. 
As I said yesterday, the dividend less the tax will reduce 
the cost base of the shares. 


The Chairman: That is, the paying company gets the 
special tax. 
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Mr. Scace: The receiving company. 
_ Senator Beaubien: What is the system now? 


Mr. Scace: Take the example of a dividend of $100 going 
up; Company A brings it into income and is entitled under 
section 28(1)(a) to subtract the amount of the dividend, so it 
really shows no dividend. If it is out of designated surplus, 
he loses the deduction, so he has $100-worth of income, on 
which he pays tax at normal rates. 


Senator Beaubien: That is today? 


Mr. Scace: Yes. The rules of designated surplus have also 
been tightened. The definitions of designated surplus and 
control period earnings under the present act had a few 
gaps, which have generally been filled. 


There is also one interesting provision containing very 
ingenious drafting if it works. For instance, if Company B 
has $10,000 surplus and Company C, which is Company 
B’s subsidiary, has $20,000 of surplus and Company A 
acquires the shares of Company B it becomes the ultimate 
parent company. Under the present act, when Company A 
acquires Company B, this $10,000 of surplus will be desig- 
nated and it will lose the inter-corporate deduction. 


However, under the present act nothing happens to the 
surplus in Company C, so it is not designated. It can pass 
tax-free up to Company B. It will be deductible to Compa- 
ny B and, similarly, when it gets to Company B it forms 
part of B’s control period earnings and can be paid to 
Company A tax free. 


They changed this under the bill. The change is very 
complex and it is in section 192(10). Essentially, what it 
says—and it is imported into the various definitions—is 
that when Company A acquires Company B and you have 
Company C down here, the surplus in Company C is 
notionally designated. It may pass tax-free up through the 
chain until it gets to the top company or the acquiring 
company, in which case it becomes taxable. So the net 
result of the new bill will be as before, the $10,000 surplus 
in Company B will be designated and there will be a tax if 
it is paid to Company A. the $20,000 surplus in Company C 
is notionally designated, and by that I mean it can go up to 
Company B, tax-free, but in B’s hands it becomes desig- 
nated surplus and so it cannot be paid up to A without 
having the tax become exigible. If you want to see ingeni- 
ous drafting, I suggest you take a look at section 192(10). 


There is another problem with this too. The definition of 
control in section 192(4) has been altered a little. It is 
possible that the effect is that when Company A acquires 
B, not only is B’s surplus designated but so is C’s. So it 
could not move within the chain. But that is not what they 
intend, and they are going to take a look at it and try to 
satisfy themselves that that is not the result. They would 
not have gone through this lengthy exercise of enacting an 
assumption, if that was to be the result, so it is just a 
technical drafting matter. 


The Chairman: This is something we should follow, to see 
whether the change is made to reflect that? 


Mr. Scace: Yes, sir. 1am moving along much more quick- 
ly than I had thought I would, and I may get through early. 
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The next point we come to is investment income of 
private companies. I think this has to be explained 
graphically. 


Senator Connolly: Before we get to that, would you mind 
my asking an elementary question? In a corporate divi- 
dend, between Canadian companies, tax-free, what is the 
rationale behind the establishment of the concept of a 
designated surplus? Why, simply because a company takes 
over another company, in which it always had shares, 
should it have to pay tax because it has taken over the 
company, to take out those dividends? 


Mr. Scace: It was designed to deal with a form of divi- 
dend stripping. Without designated surplus, Company A 
could acquire Company B by using Company B’s money. I 
will show you how this would work. Let us say that Com- 
pany B has $1 million cash surplus. 


Senator Connolly: Available for dividends. 


Mr. Scace: Yes. Now, Scace comes along. He has no 
money whatever, but he incorporates a shell Company A. 
Then this shell Company A enters into an agreement with 
Company B to purchase the shares for $1 million. Compa- 
ny A borrows $1 million from the bank and the $1 million 
is paid to B’s shareholders. The transaction is closed. 
Company A owns Company B. The $1 million, without the 
designated surplus provisions, would be paid as a dividend 
to Company A which would use it to pay off the bank. You 
would have stripped B and Company A would have 
acquired a company without using any of its own funds. 


Hon. Mr. Phillips: I think it might be pointed out that that 
was in a period when we had no capital gains, so that it 
would create non-taxable income to the vendor of the 
shares. 


Mr. Scace: There is a thought, that perhaps designated 
surplus is not necessary under the bill. Under the present 
act, the top rate of tax is 80 per cent. A dividend to a 
shareholder whose marginal rate is 80 per cent would 
result in a tax of 60 per cent after the dividend tax credit. 
As opposed to that, if you sell your shares, there is no tax. 


Under the bill, the top rate is 61.1, I believe, including the 
provincial tax. After you have subtracted the dividend tax 
credit it comes out to approximately 47 per cent. Your top 
rate on capital gains, is approximately 60 per cent. If only 
half of the gain is recognized you can look at it as being 
only the half rate of tax. Half of 60 is 30, so we have 
reduced the differential from 60 to 17. For 17 points of tax 
I think there is some question as to whether we need 
designated surplus. 


The Chairman: Now we come to investment income of 
private companies. 


Mr. Scace: As the Honourable Mr. Phillips said, we do 
have complete integration for investment income of pri- 
vate compagnies. We also have integration of active busi- 
ness income of a Canadian controlled private company 
that gets the low rate. Once it gets over the maximums, 
there is no integration. I can show you a number of exam- 
ples, possibly. We start with a portfolio dividend from a 
Canadian company to a private Canadian company. Let us 
say the dividend was $300. The recipient company must 
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pay a special tax of $100, it is a third of the dividend. This 
is the dividend, this is the corporate tax. But that corpo- 
rate tax is refundable. The company will then have $300 
available to pay out to those shareholders as a dividend. It 
will have the $200, which is the net after paying the refund- 
able tax, plus the $100 in refundable tax which it will 
eventually get back from the Government. 


Senator Connolly: This is, as between what companies? 


Mr. Scace: This is a portfolio dividend to a private 
corporation. 


The Chairman: From a public company. 


Mr. Smith: Would you make clear what you mean by 
portfolio dividend? 


Mr. Scace: For the most part, it is a dividend from a 
non-controlled company. 


Senator Connolly: It is the ordinary meaning of a 


portfolio? 


Mr. Scace: That is right. If you have control here, it will 
not be a portfolio dividend; it will just be an exempt 
intercorporate dividend. Apart from certain complica- 
tions, it will apply where there is no control. 


Coming back, we have $300 which is available to be paid 
out to the shareholder. So we get a $300 dividend to the 
shareholder. You treat it as a normal dividend. You gross 
it up by one-third, which gets you to $400. Assume that the 
shareholder is at a 50 per cent rate of tax. The tax on $400 
would be $200, minus, the dividend tax credit of $100— 
here I am simplifying the tax credit calculation—which 
comes out to $100. The total tax is $100. 


That is total integration. If the shareholder of the private 
corporation had received that portfolio dividend directly, 
he would have ended up with the same result. You gross 
up to $400, the 50 per cent rate of tax is $200 minus the 
dividend tax credit, which gives you $100. They have 
allowed the dividend to pass right through the company, 
and it is treated in the hands of the shareholder exactly as 
if he had received it directly. 


Senator Lang: It is the same as a personal corporation. 


Mr. Scace: Really it is, except that with a personal corpo- 
ration the income for a year was deemed to be attributed 
at the end of the taxation year. 


That does not happen here. The corporation receiving 
this dividend can keep it and there is no tax effect to a 
shareholder until it is actually paid out. 


To qualify that, there is a tax effect, because this one- 
third tax on portfolio dividends for private companies is 
equal to the tax that would be paid by a 50 per cent 
shareholder. If the shareholder has a marginal rate of less 
than 50 per cent, the ultimate tax, if received directly, 
would be below $100. So more tax is being paid initially 
than if it had gone to him directly. So there is a slight 
penalty there. 


On the other hand, if the shareholder’s marginal rate is 
over 50 per cent, there is a benefit and a deferral because 
the immediate tax is less than it would have been. 


The Chairman: This is the reverse of the new feature they 
have been stressing on the new form of dividend tax 
credit, where the higher your rate the lesser the benefit. 


Mr. Scace: That is right. This is really the only kind of 
deferral that is available. 


Senator Connolly: Could they possibly have made it more 
complicated? 


The Chairman: I do not know what “more complicated”’ 
means, senator. Either a thing is complicated or it is not. 


Senator Connolly: I think they have reached the ultimate. 


Mr. Scace: Mr. Smith and I, and others, have worked long 
enough on it, and although we may not understand it 
completely, we at least can follow it through. 


The one interesting feature is that much of the complexi- 
ty is found in the integration of private company invest- 
ment income and the small business reduction. Generally 
this will apply to small companies and small incorporated 
businesses. Those are the people who will really have a 
tough time figuring the whole thing out and who will need 
professional advice. 


Mr. Smith: And they are the people who are least able to 
cope with the complexities. 


Senator Connolly: They must plan the activities of their 
company so that they will know whether they are afloat or 
not. A lot of the genius, evil or otherwise, behind some of 
these rules is that they have not thought about the prob- 
lems of the businessman. This is just the taxing. He has 
problems of sales, of overhead, labour and public rela- 
tions. Perhaps I am a “nut” about this, but it seems to me 
that we have reached the point where we do not dare to go 
into business. 


The Chairman: I think it might be of some advantage, for 
the purpose of the record, if Mr. Scace would state in a 
very summary way the adverse effect of these complexi- 
ties in relation to small businesses or to those who can 
least afford to take on a deal with these complexities. 


Senator MacNaughton: The final solution is a 100 per cent 
tax. 


Mr. Scace: The difficulty is that they have tried to pro- 
vide incentives in various ways for small businesses and 
private companies. Those incentives are in the form of a 
small business reduction, basically, and the integration 
feature on investment income. There is no possible way 
that they could provide these things without it being as 
complicated as they are. It is a very complicated subject. 
As the senator said, they have been ingenious and have 
done an extremely good job on it. 


Senator Connolly: I did not say that. I said the opposite. 
However, I think you are quite right in drawing the other 
conclusion. 


Mr. Scace: The problem is—and I think Mr. Smith stated 
it very bluntly—that the kind of companies who would be 
entitled to these particular benefits are not the large com- 
panies, but the small incorporated businesses. I do not 
think that a man who is concerned about carrying on his 
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business will ever understand the complexities of the stat- 
ute. He will have to rely on expert advice, and hopefully he 
will get it. 


Senator Burchill: But the expert advice, in a lot of our 
towns and communities across Canada, has come from 
lawyers. People go to lawyers to make out their income tax 
forms. The office of Senator Aseltine made out the income 
tax forms for hundreds of people. But those offices could 
never follow the intricate explanation that we have 
received this morning. 


Mr. Scace: I am not sure that I am doing what Senator 
Hayden wanted me to do, but, if I could put in a word in 
defence, my initial reaction to the bill was like everybody 
else’s in that I was staggered by it. It has required an 
immense amount of work for those of us in the accounting 
and legal professions who do tax work. Initially, we made 
the comment to the Department of Finance that it was just 
too complex and nobody would understand it. 


Part of the problem is that we are starting from a dead 
stop, from zero. For the first time ever—perhaps the only 
other occasion was 1917 when the Income War Tax Act 
was introduced—there are no real guidelines. 


But things are coming out. We have the Clarkson book. 
We have this one from the Law Society. A lot of people are 
publishing. Once the documentation and the information 
is out, I think that people will develop a fairly reasonable 
understanding of what it is all about, much as we have 
now; but it will take time. I think that may happen. That is 
a possibility, sir. 


Senator Connolly: When I seconded the motion for these 
hearings, one of the things I said was that generally I 
thought the new tax act, compared with the White Paper, 
was an improvement and generally applied it. However, 
when I listened to the complexities of the bill, I thought I 
was wrong. Now, when I hear about the results, perhaps 
there is an element of my being right, because it may be 
that the small taxpayer, and perhaps all taxpayers, will get 
some benefit from this over what the situation might have 
been had the provisions of the White Paper found their 
way into the legislation. 


Really, the thing comes down to the use of experts upon 
whom we have to rely. I think Senator Burchill had a point 
when he said that perhaps we can get these experts in the 
bigger centres, but in the smaller centres they will be very 
hard to find. 


Mr. Smith: Perhaps I could just add a word. The com- 
plexities come in large measure from the incentives that 
many taxpayers argued should be preserved, the small 
business reduction being the most important of them, I 
suppose. The complexities come from the limits that have 
been put on it. As you know, the present split rate was a 
very inefficient incentive, because it was a subsidy to those 
who did not lack capital necessarily, those whose busi- 
nesses were not necessarily expanding, as well as those 
who were, so the limits that have been put on it are 
designed to make it an incentive for those people who do 
lack capital in fact, and who are starting out from scratch, 
the theory being that once they have derived a benefit, a 
tax reduction that is worth $100,000 to them, that should be 
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it. The government subsidize them to the extent of $100,- 
000, they have got it, so long as they really need it to carry 
out their active business they can have it, but once they 
start putting it into portfolio investments, why should they 
have it? The complexities come from circumscribing the 
incentives in that way to make it efficient as an incentive. 


Senator Lang: I object to Mr. Smith saying the govern- 
ment subsidizes anybody by taking less blood out of them. 


Mr. Smith: Compared to another taxpayer, where the 
circumstances are similar. 


Senator Beaubien: The torture is a little less. 


Senator Lang: I have had some experience of the average 
assessor in the Department of National Revenue, and I do 
not know how the department will recruit or train enough 
assessors with sufficient expertise to do even a normal 
assessment job. 


The Chairman: They will educate the computers! 


Senator Connolly: To condition the computer they have to 
have experts too. I think this is right. We are talking now 
about the problems that are created for the businessman 
as a result of this complex legislation. We should have 
some concern too for the problem of administering a bill 
as difficult as this. I would think the tax people in the 
Department of National Revenue must be scratching their 
heads very, very hard to try to figure out what the people 
in Finance have really intended with some of these 
sections. 


The Chairman: I would think their interpretation service 
will be overworked, and bulletins may come out very 
slowly. 


Senator Molson: We have not mentioned the increased 
work load that is being put on people, all working for the 
government, trying to understand what the tax is sup- 
posed to be and what is supposed to happen. As Senator 
Connolly said a little earlier, it probably means that a lot 
of them will not be selling anything or doing anything; 
they will merely be sitting scratching their heads and 
trying to get their lawyer and accountant to straighten out 
their tax problems. 


The Chairman: When they get to the finality— 
Senator Molson: They have not got the money. 


The Chairman: —the calculation would be a hypothetical 
problem, “If I had the money”. 


Senator Molson: By that time. 
The Chairman: This is what the answer might be. 


Senator Connolly: It is purely academic; there is no 
money. 


Senator Molson: The big companies will perhaps have 
less difficulty in coping, but that does not mean there will 
not be more people and more time spent on this non-pro- 
ductive business of trying to figure out how much they 
owe the government. 


The Chairman: This is not in aid of unemployment, is it? 
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Senator Beaubien: It will employ a lot of people. 


Senator McNaughton: Surely it amounts to this. We will 
have to pay much higher fees for the expert advice andor 
you will have to hire another 20,000 experts for the Depart- 
ment of National Revenue to explain what they are trying 
to get from you. 


The Chairman: I do not know why you put an “or” in 
there. I do not think it is disjunctive; I think both things 
will have to happen. The department would have to 
acquire an educated staff and business would have to 
acquire it, because very often they have different views 
and end up in law suits. 


Senator Lang: I think also that among the unsophisticated 
high complexity tends to encourage evasion. 


Senator Beaubien: It is bound to. 


Senator Lang: I think this will flow from this type of 
legislation. 


Senator Connolly: Maybe we have reached a kind of 
society that is so complex that to regulate it we have to 
have incomprehensible laws at times. 


Senator Walker: Are not a lot of these complicated fea- 
tures due to the fact that companies have done their best 
to circumvent the law? 


The Chairman: No, I do not think so. I think that would 
be an unfair conclusion. The law is there and you are 
supposed to be your own assessor. You interpret it, and 
very often you have disagreements with the assessor. 


Senator Connolly: Following what Senator Walker just 
said, I think it is a perfectly legitimate exercise for a 
taxpayer to minimize his tax. 


The Chairman: I do not think that was Senator Walker’s 
problem. 


Senator Connolly: If that is evasion— 
The Chairman: No. 


Senator Walker: That is not what I meant. It is plugging 
the loop-holes. 


The Chairman: That is a different problem. 
Senator Walker: Is that not the problem? 
The Chairman: Why do they call them loop-holes? 


Senator Walker: Because the public finds ways of getting 
around them. 


The Chairman: Start at the beginning. The beginning is 
that Parliament devises a scheme of taxation and the 
words they use produce certain results. In those words 
certain situations are not covered. Therefore there is no 
law and no taxation feature applicable to the situations 
they have to cover. When business people discover that 
situation they avail themselves of it. This is why they talk 
about amendments plugging loop-holes. I think “loop- 
hole” is a misnomer. It is just that the scope of the legisla- 
tion at the beginning was not expanded as broadly as they 
subsequently realized they should have done. 


Senator Walker: It has been now. 
The Chairman: The scope is now being enlarged. 


Senator Connolly: This is the first grab. We still have not 
got the amendments that are going to come in the next five 
years. 


The Chairman: That is quite true. I would think the 
immediate amendments would be for clarification, and 
also to make sure that what is in the bill is what they 
mean. 


Senator Walker: Is it a fact that the draftsmen of our 
statutes now are not as well trained as they used to be? 
Honestly, in the last few years things have been getting 
awfully complicated. 


The Chairman: You made it difficult for me to answer 
that question when you said, “Is it a fact”. Ido not know as 
a fact. 


Senator Connolly: I would think the draftsmen are per- 
haps more ingenious and better trained now, but the 
things they are required to put into the statutes are so 
complicated that they cannot possibly write it in terms of 
one syllable. 


Senator Burchill: They invent new words. 


The Chairman: You must underline too the speed with 
which they are expected to produce. That is a very impor- 
tant factor. With bills like this tax bill speed would be a 
very difficult thing to apply if you wanted to have the bill 
completely intelligible. 


Senator Lang: I believe the United States’ revenue code 
has some sort of explanatory paragraph attached to each 
section in lay language, setting out the general purposes of 
the section. Although they do not have legislative effect, 
they sometimes have an interpretative effect. Certainly 
they aid in finding the right places to go for the answers. I 
am wondering if we should not be thinking of a similar 
sort of device to attach to this piece of legislation. 


The Chairman: Maybe the summary of the legislation 
with the raspberry-coloured cover was intended to be an 
indication of the purposes. 


Senator Lang: Perhaps that summary should be put in the 
bill. 


The Chairman: What good would it serve? There is no 
correlation between the two, so that just printing the sum- 
mary as part of the bill for its persuasive and interpretive 
effect would not prevent our having to wade through the 
whole of the bill. 


Senator Lang: That is not what I meant. I meant to follow 
the U.S. procedure. As I understand it, each section of the 
U.S. act has an explanatory paragraph preceding it, deal- 
ing with the very section. It seemed to me it would be of 
great assistance to the lay person and lawyer if such 
explanatory sections were inserted in this bill. 


The Chairman: That is on record now and when we come 
to think about this in summation we can see about that. 


Do you wish to continue now, Mr. Scace? 
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Mr. Scace: I hesitate to become more complex, but if you 
would like to see it, I can show you how interest income 
and capital gains income in a private corporation are 
integrated. 


The Chairman: Have you the sections there? 


Mr. Scace: Yes. All these things are a combination, but, 
basically, for interest you look at section 129. 


Now, to take an example, let us say you have $100 of 
interest income. The corporation will have a flat rate of 
tax of 50 per cent. So $50 is the flat rate of tax in this 
amount. 


Senator Connolly: What do you mean by interest? 
Mr. Scace: On a bond or debenture. Anything like that. 
Senator Connolly: I see. 


Mr. Scace: Twenty-five percentage points of the tax, in 
this case $25, is potentially refundable. So $25 of the $50 is 
refundable to the corporation. As with the portfolio divi- 
dend, this means that the corporation has $75 available to 
pay out as dividend to a shareholder. It has the net 
between the $100 and the $50, which is $50 plus the $25 of 
the $50 which is potentially available as a refund. 


So if the dividend is $75 and it is paid to the shareholder, 
we then go through the normal grossing-up procedure. 
One-third is $100. Let us say the shareholder is a 50 per 
cent rate taxpayer. There is a $50 tax. You subtract from 
this the amount of the gross-up or the dividend tax credit, 
which produces $25 in tax. The total tax is $25 to the 
shareholder plus $25 up here, because $25 of the original 
$50 got refunded. 


Similarly, if the interest was received directly by the 
shareholder of the private company without the interven- 
tion of the private company, there would be $100 of inter- 
est income. He is a 50 per cent taxpayer. Therefore, there 
would be $50 in tax for a net of $50, which is exactly the 
same. 


With capital gains it is a little more complicated. Let us 
say the corporate capital gain is $200. One-half of that is 
taxable. So you get a taxable capital gain of $100. The 
non-taxable portion of the gain, this other $100, goes into a 
thing called a capital dividend account. We will come back 
to that in a moment. 


Looking at the taxable portion, the corporate tax is 50 
per cent, or $50. But as in the case of interest income, 
one-half of the corporate tax is potentially refundable. So 
$25 of the $50 can get refunded to the corporation. Just 
looking at the taxable half of the dividend, we have the $50 
still available plus the $25 refund. So we can pay a divi- 
dend to the shareholder of $75, gross it up to $100 and he is 
at the 50 per cent rate so his tax is $50 minus the gross-up 
which produces $25 tax. So at that point of time the tax 
which has been paid is $25 by the shareholder and $25 by 
the corporation, the original $50 less the $25 refund. 


The non-taxable half, the $100, as I said before, goes into 
the capital dividend account persuaded under section 
83(2). 


Senator Connolly: That is segregated on the company’s 
books. 
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Mr. Scace: That is right. It is a sort of notional account. 
Senator Lang: Can you borrow money against it? 


Mr. Scace: I do not think it is a real asset. The real asset is 
$100 in cash. It goes into this notional capital dividend 
account and you may pay dividends out of the capital 
dividend account tax-free to the shareholder. So that you 
have $100 going over to the capital dividend account and it 
comes out as a tax-free dividend to the shareholder. So the 
total or net result is that the tax that has been paid is $25 
plus $25, which is $50, and the total tax is $50. The net to 
the taxpayer is $150. 


Now, if he had done that directly, the taxpayer would 
have realized the $200 capital gain. One-half of that would 
have been the taxable capital gain. If he is a 50 per cent 
rate taxpayer as in our example, then that is 50 per cent of 
$100 and it is $50 tax so that it is exactly the same tax and 
the same net. That is how it goes through. The only wrin- 
kle with respect to the capital dividend account is that it 
does not come into play until you have taken out the 1971 
surplus in the company. That is the next topic. 


In those three calculations you see how the total integra- 
tion of private company investment income is achieved. 


Senator Lang: So we are now going up from the present 
15 per cent to 25 per cent. When you extract tax-free 
capital gain from the corporation now you are going to 
have to pay 15 per cent tax before the undistributed 
income goes out. 


Mr. Scace: That is right. For example, let us say a corpo- 
ration realizes a $200 capital gain now, there is no tax in 
the company. So you have zero tax. But that gain gets 
locked in behind the undistributed income in the company, 
and, you are right, to get at it you cannot distribute it 
tax-free until you have paid out all your undistributed 
income, which means the 15 per cent tax under section 105 
of the existing act. That really results in an approximate 
37 per cent tax rate, because on the dividend out you do 
not have your dividend tax credit. So it is better, if you are 
under 37 per cent, to pay it out as a straight dividend. If 
you are over the 37 per cent, it is better to go with section 
105 of the present act. 


We then come to the 1971 surplus. This is really what we 
touched on yesterday. At the end of 1971, companies if 
they are not in a deficit position will have a surplus, and 
this surplus will be made up of three things. It will be 
made up of tax paid undistributed income on hand; that is 
income or surplus that the company has earned and upon 
which it has paid the 15 per cent tax under existing section 
105. Let us take an example of this; if in 1970 the company 
has $100 surplus or undistributed income and it paid the 15 
per cent tax, then it has $85 left. But if it does not use it or 
distribute it, then that $85 is in a notional account called 
tax paid undistributed income going into the system. 
There will also be straight undistributed income, and that 
is roughly the same undistributed income as we have now 
with one major change. Undistributed income under the 
present act starts from 1917 and is calculated up to the 
present time. Undistributed income for the purpose of 
1971 surplus only covers from the year 1950 to 1971. So for 
companies which were in existence prior to 1950 their 
pre-1950 surplus is no longer considered to be undistribut- 
ed income. 
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Senator Connolly: But in both those cases the corporate 
rate has been paid on the profits, and in case No. 1, in 
addition to that the income that they are holding there as 
undistributed has already been subjected to the 15 per 
cent tax and that is why it is not tax free. 


Mr. Scace: That is right. 


Senator Connolly: And then in case No. 2 the 15 per cent 
tax has not been paid on the undistributed income. 


Mr. Scace: No. We will come to that in a minute and we 
will see what happens to it. 


The third item is capital surplus. Capital surplus is a 
very lengthy definition. It is in section 89. Capital surplus 
is going to be made up of a number of things. Probably 
included in it will be pre-1950 undistributed income, and 
this is one of the great advantages to the method of distrib- 
uting 1971 surpluses. So you will have pre-1950 undis- 
tributed income in there, and you will also have accrued 
capital gains up until implementation of the system. If the 
company has an asset which it bought at $100, and on 
V-day it is worth $200, that $100 is notionally included and 
it will fall into capital surplus if it is ever sold. 


Taking the 1971 surplus out of the company, the tax paid 
undistributed income can just be paid out as a straight 
dividend, not taxable to the shareholder. On the undis- 
tributed income, under section 96 you may pay 15 per cent 
and it can be paid out to the shareholders after the 15 per 
cent tax has been paid. With capital surplus nothing need 
be done. It can go out, after these amounts, tax free to the 
shareholder and no additional tax has to be paid. Now you 
can see that one great benefit of these distribution rules is 
that without the new bill companies which had say $1 
million of undistributed income earned prior to 1950, the 
tax cost of getting that out under section 105, the immedi- 
ate cost, would be 15 per cent or $150,000. Basically that 
pre-1950 undistributed income goes into capital surplus 
and can got out tax free. This caught some people who 
were trying to preplan for what the bill might do. I do not 
think anybody ever expected this would be the result, and 
some people were taking out their pre-1950 surpluses and 
paying the tax and I suspect that they will not be very 
happy when they find out that the tax need not have been 
paid. 


The other feature of these non-taxable dividends out of 
the 1971 surplus—as we mentioned yesterday—is that the 
amount of the dividend must be deducted from the cost 
base and you reduce the cost base of your share by the 
amount of the dividend. So if the shares are ever sold for 
an amount in excess of the cost base, you may get taxed on 
the capital gain. 


Senator Connolly: What is the rationale behind paying out 
the capital surplus tax free? Here I am on the other side 
and I am being the devil’s advocate. Simply because a 
company before 1950 did not bother to distribute surplus 
which it had earned, in 1971 it is able to distribute it to its 
shareholders without any corporate tax of any kind. Pre- 
sumably they paid the going corporate rate before 1950. I 
suppose that would be all right. Then when it gets into the 
hands of the shareholder, he pays at his own rate. 


Mr. Scace: No, he has no tax on that. 


Senator Connolly: Why should he not have tax on it? 


Mr. Scace: I do not know whether I can answer that, but 
we have double taxation and will continue to have to a 
certain extent under the new system. There is corporate 
tax and then again there is taxation when it is distributed 
to the shareholders. The dividend tax credit is a method of 
trying to reduce the element of double taxation, and the 
whole business of section 105 was an effort to allow people 
to take out the surplus at a lesser tax cost and thereby 
minimize the double taxation. I do not know if you can 
rationalize this as anything but a policy to benefit the 
taxpayer in these particular circumstances. The really 
important one is the one concerning the pre-1950 surplus. 
But it is hard to assess what the benefit will be. 


Senator Lang: You still have to pay 15 per cent to get out 
the pre-1950 surplus. 


Mr. Scace: No, sir. That is capital surplus. Formerly you 
would have had to pay 15 per cent, but now you do not. 


Senator Lang: But the pre-1970 surplus? 
Mr. Scace: Between 1950 and 1971, yes. 


Senator Carter: Are there any circumstances where it 
would be beneficial to move No. 2 up to No. 1? 


Mr. Scace: You mean to pay the tax on it? 
Senator Carter: Yes. 


Mr. Scace: To get it out as a tax-free dividend, what you 
could do is to pay it out as a straight dividend and then 
you would be into the normal rules. This is a cheaper way 
of doing it—by paying the 15 per cent. Take the situation 
of a company which owns investments and the value of the 
shares in the company is directly proportionate or com- 
mensurate or related to the value of the assets in the 
company, I think in that case this would be very beneficial. 
You would pay your 15 per cent tax on the 1971 undis- 
tributed income and you would move it up to No. 1 and 
you would pay it out as a non-taxable dividend and it will 
reduce the cost base of your shares in the company. But 
since they are completely related to the assets inside the 
company, there is really no penalty to it at all. It is very 
beneficial. 


Mr. Smith: There is a penalty where an operating busi- 
ness is valued by capitalizing its earnings. Ordinarily a 
payment of a dividend by that kind of company would not 
necessarily reduce the price at which it could sell its 
shares, unless it were a very large dividend which 
impaired the working capital and its ability to produce 
profits. This reduction in the cost base does not really 
reflect the good will inherent in any capitalization of 
earnings. 


Mr. Scace: Our last point is with respect to section 184, 
under Part III, headed “Additional Tax on Excessive Elec- 
tion”. In order to obtain the special treatment on the 1971 
surplus, a company must elect and say it is paying a 
dividend out of tax-paid undistributed income or capital 
surplus. Section 184 provides that if that election amount 
is in excess of the actual amount of tax-paid undistributed 
income or capital surplus, there is a penalty tax of 100 per 
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cent of the excess. This could be a disaster and I think it 
has to change. 


Assume that by a calculation it is determined that the 
1971 surplus is $1 million and an election is made to have it 
paid out as a tax-free or a non-taxable dividend. It is later 
discovered that the 1971 surplus is only $500,000 so the tax 
or, penalty will be $500,000. It is completely unfair that 
there should be that type of penalty tax on something 
against which it is almost impossible to guard. Many of 
you, I am sure, have had dealings in which it was neces- 
sary to calculate the undistributed income of a company. 
It is generally an accounting matter. They are going back a 
great many years and might be accurate, but might not, 
and by pure inadvertence could be out by a substantial 
amount. 


I think a provision should be added that if a mistake 
were made the additional tax may be paid to bring it on 
side without a terrible penalty such as this. However, the 
Department of Finance has been informed of this and it 
may be in the amendments. 


Senator Lang: Is the definition of undistributed income in 
this bill the same as under the old act? 


Mr. Scace: Yes, it is essentially the same. However, one 
major difference is contained in section 196(4). It specifi- 
cally inserts the year 1950 as being the starting point for 
the calculation. 


The Chairman: Will any problems be presented by the 
fact that over the years many companies have maintained 
one surplus account, into which they have added not only 
income, but capital gains? 


Mr. Scace: I think all companies generally have kept one 
surplus account and probably have not kept a running 
calculation or account of undistributed income, or any- 
thing else. They only considered that when it became 
necessary to make a calculation for the current tax. Most 
companies will be in the situation of having it all lumped. 


The Chairman: This emphasizes more than ever the disas- 
trous effect of paying an amount in excess of undistribut- 
ed income and how easily it might develop. I know there 
has been a great problem in trying to analyze surplus 
accounts going back over a period of years and identifying 
capital gains and income items. 


Senator Burchill: Should there not be an item on reserve? 
The Chairman: No; reserve is something else. 


Senator Burchill: What is the difference? I often 


wondered. 


The Chairman: The analysis can be most careful and 
honest, but the penalty for an error of one dollar, or I 
suppose even one cent, is pretty severe. 


Where does that leave us now, Mr. Scace? 


Mr. Scace: Senator, that completes what we were going to 
do today. If you wish to continue, we can discuss estates. 


The Chairman: We have had quite a strenuous morning. 
There are several items left. We have appointments for 
hearings for next Wednesday, but so far we have kept 
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Thursday open. On Thursday we might finish the other 
headings. 


I regard the heading of International Taxation as very 
important, then generally the law relating to estates, real 
estate and corporate acquisitions. Lastly, we have 
resource industries. 


Certainly, later the following week and thereafter, judg- 
ing by the number who now have dates for hearings, the 
presentations will involve international taxation, corpora- 
tions and distributions to shareholders. I think it would be 
a good idea if we were educated a little before we start 
hearing those. 


Senator Carter: Do we resume hearings on this bank bill 
next week? 


The Chairman: Yes, on Wednesday; that will not take 
more than half an hour. They have material which they 
wish to submit regarding the standing of the people who 
made the feasibility studies for them. 


Senator Walker: Could Mr. Scace start discussing estates 
this morning? 


The Chairman: It is almost ten after twelve now. 


Senator Lang: Is it necessary to qualify again by paying 
out the equivalent in dividends in order to acquire status 
to elect on the payment out of tax-paid undistributed 
income? 


Mr. Scace: No, the necessity of a dividend record is abol- 
ished, which is a great advantage. 


Senator Lang: That is quite a change in the ball park. 


Mr. Scace: There is no doubt that the Department of 
Finance has been very, very generous with regard to the 
distribution provisions. I cannot say as a fact, but I have 
heard rumours that the Department of National Revenue 
is not particularly happy with the generosity of the 
Department of Finance. 


The Chairman: There are one or two other things I would 
like to say. This committee may be sitting tomorrow. I am 
not at all sure it will be, but it may be sitting earlier than 
Wednesday of next week. It all depends on Bill C-262 and 
when it is referred to committee. 


Senator Beaubien: The Senate is sitting at 8 o’clock on 
Monday. 


The Chairman: This, I do not know yet. 
Senator Burchill: Yes, at 8 o’clock Monday. 


The Chairman: It may be that they do not want to wait 
until Wednesday. It may be that the debate on the bill may 
go on into Tuesday, in which event it would not come to us 
until Wednesday. For all these reasons I do not think there 
would be any time on Wednesday that we could count on 
having available to continue our study. I think Thursday is 
a more convenient date for Mr. Scace and Mr. Smith. 


Senator Walker: Next Thursday? 


The Chairman: Yes, I think perhaps we will deal with that 
on Thursday. 
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Senator Beaubien: Thursday morning? 


The Chairman: Yes. I would like to make a statement of 
“instalment credit’ and appreciation to both Mr. Scace 
and Mr. Smith for what they have done to date. 


Hon. Senators: Hear, hear. 


The Chairman: I would also like to express the apprecia- 
tion of the committee to our Chief Counsel who is sitting 
right beside me. I think he might like to say a few words to 
the committee before we adjourn. 


Hon. Mr. Phillips: Thank you very much, Mr. Chairman. 
Firstly, I wish to thank the honourable senators for allow- 
ing me to be here to deliberate with them on this bill. 
Naturally, I will have more to say as we continue our study 
of the bill. 


There is only one observation that I would like to make 
at this time, and that is that we are considering the draft 
bill without having the benefit of studying the proposed 
amendments or the regulations, neither of which have 
come down as yet. I am not speaking of the regulations 
that have come down to date, of course, but the ones that 
we are expecting. I think the Chairman is being skilful in 
getting a so-called money bill before the Senate committee 
for consideration while it is still being deliberated on in the 
other house. We are, however, paying a price, in the sense 
that we are dealing with a draft bill only rather than a bill 
that has gone through the other house. We are not really 
dealing with the proposed bill in its final form. 


I cannot understand the logic of the Government in 
having the Committee of the Whole consider the bill with- 
out the amendments being brought down in total. I am 
told, as I am sure other gentlemen have been told, that it is 
proposed to bring the amendments down as each new 
section of the bill is passed. It appears to me, and I put this 
to you gentlemen for consideration, that it would be desir- 
able to have a message conveyed to the other place, 
through the Leader of the Government in the Senate, 
stating that this house through its committee is consider- 
ing the bill and it expresses the view that it would be 
highly desirable that all of the proposed amendments to 
the bill be brought down in the other house immediately so 
that the public of Canada and the legislative body here can 
consider the entire bill in a little more intelligent fashion 
than we are able to do now. 


The Chairman: There would be a benefit to the Commons 
members also. 


Hon. Mr. Phillips: Yes, it would be a benefit to the House 
of Commons as well. 


I think that we ought to crystalize that, if I may suggest, 
Mr. Chairman, and if honourable senators agree, in the 
form of a conclusion of this committee that the Leader of 
the Government be asked to convey that point of view to 
the Minister of Finance or, for that matter, to the Prime 
Minister himself, because I think it is a matter of vital 
importance in order that we can intelligently study this 
bill. 


Before concluding, Mr. Chairman, I would only like to 
say that I realize I missed a great deal in not being here 
yesterday to listen to both Mr. Scace and Mr. Smith. How- 


ever, they have presented it brilliantly thus far, and it isa 
promise of what is to come. 


Generally speaking, tax lawyers studying a bill are 
frightened by it. Someone asked me what I thought of the 
bill and I said it was an avalanche of words juxtaposed to 
other words that produced unintelligible phrases which, 
juxtaposed to other unintelligible phrases, produced 
incomprehensible sentences, and I said only God himself 
could define its meaning, and, leaving blasphemy aside, I 
was not even sure about that. I will admit that that is a 
little bit of literary indulgence. 


The Chairman: Hyperbole. 


Hon. Mr. Phillips: Yes. It is true, however, that if you 
study the bill carefully, broadly speaking, there is consid- 
erable merit in some of it. 


The Chairman: And benefit. 


Hon. Mr. Phillips: But you have to go back and attack it 
and attack it and attack it, until the words begin to have 
some meaning. In the early stages only the younger men 
seemed to have the physical and mental fortitude to keep 
on reading and re-reading it. Those of us of an older 
generation find it a little harder to go back to the attack, 
but I suppose what we lose in fortitude we gain in experi- 
ence and we will catch up with them in understanding the 
bill. 


I look forward, Mr. Chairman and honourable senators, 
to working with you on this bill. 


Senator Macnaughton: Mr. Chairman, before we adjourn, 
should we not have a motion from the floor to instruct you, 
the chairman of this committee, to advise the Leader of 
the Government in the Senate along the lines outlined by 
the Honourable Mr. Phillips? 


The Chairman: If there is such a motion, I will be glad to 
act on it. 


Senator Macnaughton: It is so moved. 
Senator Beaubien: I second it. 
Hon. Senators: Agreed. 


Senator Connolly: We discussed this yesterday, Mr. Chair- 
man, and, of course, it is unusual for us to be sitting here 
in this fashion, according to parliamentary practice. Now 
this is a further departure from parliamentary practice. I 
think it is a desirable one, though, from the point of view 
not only of this committee but, indeed, of the people who 
have to consider this bill in the Committee of the Whole in 
the other place. 


The Chairman: Yes, but a request is never out of order, 
senator. 


Senator Connolly: That is right. 


The Chairman: And whether the request comes from the 
Senate to the Government or from another source, it is a 
part of the function of the Government to deal with 
requests relating to the laws of the country and certain 
requests relating to the convenience of the general public. 
It is not just a matter of convenience to the Senate or to 
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the members of this committee, but it is also a matter of 
convenience to the general public in order for them to 
know what the whole thing is going to encompass and 
what the interpretations are going to be as reflected in the 
amendments. It will also be beneficial to the members of 
the other place in their deliberations. I am not embar- 
rassed by the fact that a Senate committee would request 
that consideration be given to this. We are not passing an 
order or anything like that. 


Senator Connolly: On top of that, I think too that we have 
used a parliamentary process here that does not stick to 
the dead letter of the law. In other words, we did not wait 
until the bill came to us from the other place. The dead 
letter of the law states that we cannot have these amend- 
ments, but if you are going to stick to the dead letter of the 
law all the time you are not going to have Parliament 
operating as efficiently as it should. 


The Chairman: I do not think there is any dead letter of 
the law involved here. Parliament makes the rules and it 
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can change the rules and procedures. Certainly the prac- 
tice in the past may have been that when there are amend- 
ments they are usually proposed when you are considering 
the particular section in the committee as a whole, but I 
am sure if you went back and analyzed you might find 
situations where, for various purposes, some indication of 
the nature of amendments to be proposed has come forth. 
This has even occurred on second reading. 


Senator Macnaughton: Mr. Chairman, we are simply 
asking that the ordinary parliamentary procedure or 
precedent be followed. It is as simple as that. There is a 
tendency now to get away from past parliamentary proce- 
dure, and I am not at all sure that it is a wise thing. It is 
certainly not in the interest of and for the protection of the 
ordinary taxpayer or the ordinary citizen. 


The Chairman: It is not in the interest of the public, and 
that is whom we are here to serve. 


The committee adjourned. 
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THE STANDING SENATE COMMITTEE ON 
BANKING, TRADE AND COMMERCE 


The Honourable Salter A. Hayden, Chairman 


The Honourable Senators, 


Aird Grosart 
Beaubien Haig 
Benidickson Hayden 
Blois Hays 
Burchill Isnor 
Carter Lang 
Choquette Macnaughton 
Connolly (Ottawa West) Molson 
Cook Smith 
Croll Sullivan 
Desruisseaux Walker 
Everett Welch 
Gélinas White 
Giguére Willis—(28) 


Ex officio members: Flynn and Martin 


(Quorum 7) 


Order of Reference 


Extract from the Minutes of the Proceedings of the 
Senate, September 14, 1971: 


“With leave of the Senate, 


The Honourable Senator Hayden moved, seconded 
by the Honourable Senator Denis, P.C.:: 


That the Standing Senate Committee on Banking, 
Trade and Commerce be authorized to examine and 
consider the Summary of 1971 Tax Reform Legisla- 
tion, tabled this day, and any bills based on the Budget 
Resolutions in advance of the said bills coming before 
the Senate, and any other matters relating thereto; and 


That the Committee have power to engage the ser- 
vices of such counsel, staff and technical advisers as 
may be necessary for the purpose of the said 
examination. 


After debate, and— 
The question being put on the motion, it was— 


Resolved in the affirmative.” 


Robert Fortier, 
Clerk of the Senate. 
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Minutes of Proceedings 


Wednesday, October 6, 1971. 
(43) 


Pursuant to adjournment and notice the Standing 
Senate Committee on Banking, Trade and Commerce met 
this day at 9:30 a.m. to further consider: 


“Summary of 1971 Tax Reform Legislation’’. 


Present: The Honourable Senators Hayden (Chairman), 
Aird, Beaubien, Benidickson, Burchill, Carter, Connolly 
(Ottawa West), Cook, Desruisseaux, Flynn, Gelinas, 
Giguere, Haig, Hays, Isnor, Lang, Molson, Smith, Sullivan, 
Walker and Welch—(21). 


Present, not of the Committee: The Honourable Senator 
Heath—(1). 


In attendance: The Honourable Lazarus Phillips, Chief 
Counsel; Mr. C. Albert Poissant, C.A., Tax Consultant. 


Upon motion it was Resolved that 1000 copies in English 
and 400 copies in French of these proceedings be printed 
instead of the usual 800 English and 300 French copies. 


WITNESSES: 


The Canadian Chamber of Commerce: 


Mr. Neil V. German, Q.C., President; 

Mr. Brock Bradley, Chairman, Executive Council; 

Mr. H. P. Crawford, Q.C., Chairman, Public Finance 
and Taxation Committee; 

Mr. D. M. Parkinson, member, Public Finance and 
Taxation Committee; 

Mr. C. B. Mitchell, member, Public Finance and Taxa- 
tion Committee; 

Mr. C. Gajewski, member, Public Finance and Taxa- 
tion Committee; 

Mr. E. Newman, member, Public Finance and Taxa- 
tion Committee; 


Secretariat: (C.C.C.) 


Mr. C. H. Scoffield, General Manager; 
Mr. D. J. Gibson, Manager, Policy Department. 


At 11:20 a.m. the Committee proceeded to the next order 
of business. 


ATTEST: 


Frank A. Jackson, 
Clerk of the Committee. 
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The Standing Senate Committee on Banking, 


Trade and Commerce 


Evidence 


Ottawa, Wednesday, October 6, 1971. 


The Standing Senate Committee on Banking, Trade and 
Commerce met this day at 9.30 a.m. to give consideration 
to the Summary of 1971 Tax Reform Legislation, and any 
bills based on the Budget Resolutions, in advance of the 
said bills coming before the Senate, and any other matters 
relating thereto. 


Senator Salter A. Hayden (Chairman) in the Chair. 


The Chairman: Honourable senators, I call the meeting to 
order. This morning we have the representatives from the 
Canadian Chamber of Commerce to present their brief in 
connection with our consideration of Bill C-259. 


Sometime during the morning, I expect that either the 
Honourable Mr. Pepin or someone delegated by him will 
come in to express their views in connection with three 
amendments to the Employment support bill, which we 
discussed last evening. When that happens, I suggest we 
interject it into our proceedings—it may take about ten 
minutes—so that we can report that bill this afternoon. 


Hon. Senators: Agreed. 


The Chairman: Furthermore, we adjourned the consider- 
ation of the private bill, S-22, to incorporate United Bank 
of Canada, until this morning. However, we had given an 
appointment to the Canadian Chamber of Commerce for 
9.30 this morning. Our procedure should be, therefore, to 
go ahead and hear them and finish their presentation. I 
suggest that we fix 3 o’clock this afternoon to hear further 
representations from the United Bank of Canada. 


Senator Beaubien: The Senate will sit at 2 p.m. 


The Chairman: I do not think it will be a long sitting. 
Therefore, 3 o’clock would be a good time. The main point 
is that, having brought the United Bank of Canada 
representatives here, we should dispose of them today. Is 
that agreed? 


Hon Senators: Agreed. 


The Chairman: Honourable senators, I think we should 
have a motion for the printing of the proceedings. 


Upon motion, it was resolved that a verbatim report 
be made of the proceedings and to recommend that 
1,000 copies in English and 400 copies in French be 
printed. 


The Chairman: Honourable senators, the Canadian 
Chamber of Commerce delegation consists of Mr. Neil V. 
German, Q.C., President of the Chamber; Mr. Brock Brad- 


ley, Chairman of the Executive Council; Mr. H. P. Craw- 
ford, Q.C., Chairman of the Public Finance and Taxation 
Committee; Mr. D. M. Parkinson, Mr. C. B. Mitchell, Mr. C. 
Gajewski and Mr. E. Newman, members of the Public 
Finance and Taxation Committee; and two members of 
the Secretariat; Mr. C. H. Scoffield, General Manager; and 
Mr. D. J. Gibson, Manager, Policy Department. 


We have established a practice here that we hear a 
summation or a statement, rather than hear the brief read. 
The brief has been in our hands for quite a while and we 
can enter into a discussion on it a little later. I understand 
Mr. Crawford will make the opening statement. 


Mr. H. P. Crawford, Q.C., Chairman, Public Finance and 
Taxation Committee, Canadian Chamber of Commerce: Mr. 
Chairman and honourable senators, when you read the 
submission you probably noticed, that for the most part it 
was extremely detailed, in terms of suggesting that the 
wording of a particular subclause, a particular paragraph 
of a particular subsection, may be inappropriate. It seems 
better that I should state what we regard as several of the 
more important points in the submission. 


First of all, I would refer you to the general points made, 
commencing on page 2. There are four recommendations 
there. Recommendation 1, in substance, is our suggestion 
that the procedure of the Department of National Revenue 
for issuing information bulletins and stamp tax rulings, in 
the context of tax reform and uncertainty at this time, is 
even more significant and more important than it has been 
heretofore under the existing law. 


Since that was written there have been one or two deve- 
lopments that make this even more troublesome. For rea- 
sons that I think are understandable the Department of 
National Revenue has indicated that it will be some time 
before it can issue any interpretation bulletins, because it 
is going to take the department some time to organize and 
decide how it is going to interpret various provisions. 
Moreover, for advance rulings they are reluctant to do so 
for the same reasons. 


It is important, however, particularly in view of the 
complexity of the various provisions and the inevitable 
difficulties that will result when particular problems are 
being worked out by corporations in their planning and 
because inconsistencies are inevitably discovered in legis- 
lation, that the Department of National Revenue be pre- 
pared at least to issue on the old basis informal rulings of 
some sort. 


The Chairman: I might say at this point, Mr. Crawford, 
that before we are through we will very likely invite some 
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of the officials from the Department of National Revenue 
in order to ask them how they are going to approach the 
consideration of this matter, because they have a number 
of problems to settle. They have the fair market value 
question to settle in a big way. From what I understand 
they may transpose the present facilities they have in that 
regard in relation to estate tax and import into this field 
those men who have had experience. But the best way of 
finding out how they propose to approach the problem is 
to get them in here and ask them. We will do that before 
we finish our hearings. 


Mr. Crawford: I agree with that idea, Mr. Chairman. The 
point that I am making is one that has been made by many 
others, namely, that they do have a difficult problem. You 
find, for example, that if you sit down to plan transactions 
in many areas such as foreign affiliates in terms of putting 
them together, there is to be no roll-over and you find asa 
result that there are many areas, including foreign affili- 
ates, where there seem to be inconsistent provisions in the 
legislation, and to decide which ones will be applied, and 
so on, is very difficult. That is just one illustration. We 
certainly agree with the approach that we should find out 
from the Department of National Revenue what they 
intend to do, and we would urge that you encourage them 
to try to come up with a system of at least issuing informal 
rulings. Indeed, that might be combined with item 4 of our 
particular recommendations on page 3, that during the 
early years of this new system there be a certain amount 
of leniency in the assessing process. 


It has been stated to us that there will be this leniency 
inevitably, but the difficulty with that is that the assessing 
process sometimes occurs four or five years later, and, 
when the assessor goes in he practises interpretations 
which were unclear two or three years previously but have 
since been formulated and at least in the mind of the 
departmental officials are fairly clear, and this can pre- 
sent numerous problems. 


The Chairman: A few days ago in our consideration of 
this bill we were discussing the aspect of the bill dealing 
with the distribution of undistributed income in hand at 
the 1971 year, and we were informed that there is a very 
severe penalty in that, if you are one cent over the amount 
of your 1971 undistributed income, even though you have 
honestly calculated at that amount and have paid your 15 
per cent tax, which then opens the door to let you do this, 
you would be subject to a 100 per cent penalty. In other 
words, the whole amount would be subject to tax, I 
assume. 


Mr. Crawford: That point is dealt with on pages 6 and 7 of 
our submission, Mr. Chairman. Several suggestions are 
made as to how the resulting possible hardship you refer 
to could be dealt with. 


The Chairman: Would you care to speak to that now? 


Mr. Crawford: I would prefer to finish the two introducto- 
ry points first, if I may. 


The Chairman: All right. 


Mr. Crawford: I appreciate that it is probably not of direct 
relevance to your committee, Mr. Chairman, but it would 
be helpful in our opinion if the minister, or his assistant, in 
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explaining the bill either here or before the Commons 
could make available at an early date at least the amend- 
ments they have drafted up to that time. That would 
certainly be preferable to waiting until you get to section 
248 to find out how it is going to be amended, because that 
might be pretty far along. Again, we do appreciate that 
they have a problem if they have not all of the amend- 
ments drafted or if they are changing them subsequently, 
but, certainly, if something could be done in that area it 
would be a help—certainly, if you could get at least the 
amendments that have been settled at this time so far as 
the Department of Finance is concerned. 


Senator Connolly: We have made that suggestion already. 


The Chairman: I can tell you, Mr. Crawford, that in the 
course of the discussion at the last meeting there was a 
resolution in the committee requesting the Government 
Leader in the Senate to make to the Minister of Finance 
the request that the amendments which have been settled 
be tabled in the course of second reading rather than, in 
accordance with the usual practice, having them presented 
in relation to particular items in the bill. We have indicated 
in the supporting material, which is now in the hands of 
the Minister of Finance, that, if January 1, 1972, is to bea 
realistic date for the coming into force of this bill, we 
should have this material early in committee and the 
people who are going to make representations should have 
it early. Otherwise there will be inevitable delays. Certain- 
ly, our purpose would be defeated if we permitted our- 
selves to be stampeded without having that material and 
allowed ourselves to be crushed against that deadline of 
January 1. We are not going to permit that to happen so 
far as we are concerned—that, at least, is my feeling of the 
temper of the committee. 


Mr. Crawford: I can see that it would be very frustrating 
for your committee, Mr. Chairman, if you were instructed 
to see how you could amend a section and found out 
subsequently, perhaps four weeks later, that they were 
already amending it in the Department of Finance. 


Senator Connolly: Have you made any representations 
either to the Department of Finance or to the Department 
of National Revenue, Mr. Crawford? 


Mr. Crawford: The Chamber of Commerce had a meeting 
with the Minister of Finance and one of his assistant 
deputies. 


Senator Connolly: In respect of the material you have 
given us here? 


Mr. Crawford: Yes. 


Senator Connolly: Was there any indication that any of 
the points you have raised here are to be amended? 


Mr. Crawford: Yes. The Minister of Finance indicated that 


his officials were in agreement with a great many of the 
technical points and that amendments were being drafted. 


Senator Connolly: But you have not seen them. 


Mr. Crawford: No. 
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The Chairman: There is a follow-up question there, if Mr. 
Crawford wishes to answer it; would he care to indicate to 
us which were the sections to which he got that reaction? 


Mr. Crawford: I am afraid the minister was not that 
specific, Mr. Chairman. He said there would be many 
amendments. We did ask him if he could indicate the 
areas, but the only area he indicated was the partnership 
area, in which he said there were going to be substantial 
amendments. However, he did not so indicate specifically 
with respect to any other area. I think a lot of people are 
assuming there will be many amendments in certain areas, 
but nobody is being quoted. 


The Chairman: Perhaps you could correlate what the 
minister had in mind with what you were talking about 
when he made that statement. 


Mr. Crawford: It is almost impossible, in the context. 


Senator Walker: Was he just being pleasant, making a 
general statement? 


Mr. Crawford: Senator, I have been at several meetings 
with his officials— 


Senator Walker: Before that? 


Mr. Crawford: Before that, discussing various aspects 
with them, and obviously there are going to be many 
amendments. Many of the items in this submission do not 
go to policy. They go to technicalities, and in that case I do 
not see any particular reason why they would not be 
amended. When we get our work near the end of July and 
early August, if, according to our interpretation, there 
were a technical problem that needed to be righted, I do 
not see why it would not be amended. 


The Chairman: What do you include in a technical prob- 
lem? I understand what you mean by policy, but how 
broad is the statement of technical problems? Do you 
mean just the failure to put in a comma, a semi colon or a 
period or a crossing of a “‘t’’? 


Senator Connolly: I suppose it would mean a conflict 
between sections, such as you describe here under section 
24, good will. That is a technical amendment in your 
opinion. 


Mr. Crawford: Yes. Mr. Chairman, you have touched ona 
very difficult problem, in crossing the line from a techni- 
cal problem to a policy problem. I suppose in a way it is a 
matter of judgment for the person dealing with it as to 
how he regards it. You can approach things as technical 
matters, but they may turn out to be policy matters. I do 
not think I can state a general rule as to which side of the 
line it would fall on. 


Senator Connolly: Generally speaking, your technical 
problems arise out of the draftsmanship of the sections, do 
they not? 


Mr. Crawford: Yes. There is one item we want to speak to 
here which in a sense is technical and in another sense is 
very important in terms of policy. I refer to the very 
limited corporate reorganization role-over provisions. 
There is a very broad policy aspect here, but there are 
also, of course, many technical aspects to it. 
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Finally, in the opening part, Mr. Chairman, we would 
hope that either here or in the House of Commons the 
minister or his representatives would make some state- 
ments as to the more complicated parts of the statute—not 
in detail but as to what their general philosophy is and 
what their approach is in this area. In fact, if we had had 
that earlier, some of these complex provisions that so 
many people have criticized might have been much more 
understandable because in reading them we would have 
known what their general purpose was. 


The Chairman: Well, Mr. Crawford, perhaps what I am 
about to suggest would meet the problems that you are 
referring to. We would propose in committee to have the 
departmental officers here and have them give us the 
objectives of the particular sections that have been 
discussed. 


Mr. Crawford: That would be very helpful, Mr. Chairman, 
particularly since your proceedings are available and 
could be distributed to the public. 


Coming now to specific points, let me speak first of all 
on what might appear to be a rather small point but is one 
which appears to be causing a great deal of concern and 
anxiety. I am referring now to the so-called departure tax 
which is dealt with on page 31 of our submission. This is 
the tax that applies where if you are a resident in Canada 
and cease to be a resident, you are then deemed to realize 
any accrued but unrealized capital gains at that time 
except with respect to property that would be subject to 
capital gains tax if you were a non-resident. I think many 
of us in our practice—and I am sure, Mr. Chairman, if you 
follow this up you will find it to be the case—are receiving 
perhaps more calls about this problem than any other. 
There are executives who are reluctant to come to Canada 
because of what this could mean when they leave, and 
there are Canadians who are reluctant to leave for a 
two-year posting in England or Australia or the United 
States, or Canadian residents who are citizens of foreign 
countries and who are here now and who are suggesting to 
their corporate employers that they should leave by or 
shortly after valuation day so that this provision would not 
apply to them. 

It is also unsatisfactory in several respects in terms of 
some of the countries with which we have tax treaties, 
particularly the United States and the United Kingdom— 
and there may be others—where they prohibit the imposi- 
tion by Canada of a capital gains tax on residents of, say, 
the United States. That does not prohibit Canada imposing 
a capital gains tax on a resident of Canada at the time he 
ceases to be a resident, but if he makes the election to 
defer the tax until he realizes on the property, which could 
be some years later, and puts up the security, then at that 
later time he is a resident of the United States and not of 
Canada, presumably under the treaty he is protected from 
capital gains tax in Canada and will get his deposit back. 
Then there is also the problem of getting credit. 


The Chairman: At that point you are assuming that this 
exemption in respect of capital gains will be included in 
any new treaties or amending treaties negotiated. 


Mr. Crawford: No, I am assuming that the treaty will not 
be renegotiated before it becomes a problem for one or 
two taxpayers—at least that or the assumption you make, 
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one or the other. We find it troublesome, and we have 
suggested that temporary residents might not be subject to 
this tax. There are various ways it could be dealt with. We 
appreciate that no solution can be perfect, but we quarrel 
with the decision arrived at. 


The Chairman: Well, a departing Canadian who is chang- 
ing his residence from Canada to another country may 
find himself in the position where for Canadian tax pur- 
poses there is a deemed realization, and he has made a 
profit or a loss, and he can pay taxes on that at that time. 
But in fact he has not disposed of the asset. At a later 
period in the country where he becomes a resident, if he 
disposes of it and they have a capital gains tax, he may be 
subject to another gains tax without any credit. 


Senator Connolly: Then what you are suggesting, Mr. 
Crawford, is that there should not be any deemed realiza- 
tion if he is going for a period of, say, two years. 


Mr. Crawford: You are quite right. If you are here up to 
two years and then leave again, either you are treated as 
not having been a resident for the purposes of deemed 
realization or there should be no deemed realization. 
There are various solutions to it. 


The Chairman: Well, Mr. Crawford, did you notice the 
solution we suggested in our report on the White Paper in 
paragraph 17 on page 60? There we said: 


17. In view of the need of Canada to attract investment 
capital, the Committee strongly recommends that all 
of the White Paper doctrines of tax on unrealized 
appreciation should be eliminated. The Committee, 
therefore, recommends the removal from the proposed 
capital gains tax of 


(a) the five-year revaluation rule... 


Now that has been done. And then in the next paragraph it 
says: 


(b) the deemed realization of capital gain or loss on 
individuals giving up Canadian residence... 


(c) the deemed realization of capital gain or loss on 
the value of gifts... 


So, we were with you at that time. Are you now going so 
far as to say that deemed realization on departure should 
be eliminated? 


Mr. Crawford: We do not in our submission. I think in this 
submission we were looking at what we thought was in the 
realm of possibility in terms of influencing the Minister. I 
think we probably would go that far. But we might think 
that by doing so we would have less chance of achieving 
any results in influencing the process of legislative change, 
but we could be wrong in that judgment. 


The Chairman: Obviously what the bill proposes does not 
meet your view of what should be in the bill. So if you 
were asked to rewrite this provision, what would you 
suggest? 


Mr. Crawford: If I had a free hand to rewrite it I would 
suggest what this committee did in its report that you have 
referred to. 
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The Chairman: That is a nice attempt to avoid the effect 
of my question. But my question was; in the light of your 
attitude, that is that you wanted to stay within the realm of 
what was possible, and putting it to you on that basis of 
staying within the realm of what is possible, and accepting 
the principle of dealing with people departing from 
Canada and establishing residence elsewhere, how would 
you rewrite it so as to cure the objections you have raised? 


Mr. Crawford: We would obviously insert in the bill that 
temporary residence for a period of, perhaps, two years 
would not be subject to it. We would also look at the basic 
purpose which to many of us involves Canadian residents 
who have accrued, but not realized, substantial gains upon 
going to live in tax-havens. If they go to live in a country 
with which Canada has a tax treaty, perhaps there should 
be no deemed realized gain. 


Senator Connolly: Can you possibly go that far? Would 
you not say that if there is a tax treaty between Canada 
and the country in which they take up residence, presuma- 
bly they would be saved from the effects of double taxa- 
tion? Would such a treaty not include that? 


Mr. Crawford: Until the treaty could be negotiated, or 
renegotiated with whatever results might flow from that, 
which would save it from the effects of double taxation, I 
would say if you go to a treaty country, most of the 
treaties, with perhaps one exception, which Canada has 
today are not with tax-haven countries, or are not with 
countries that do not levy taxes. Therefore, the person who 
leaves Canada to go to a country with which we have a 
treaty today would not ultimately achieve a big tax saving. 
It is true it might go to a country other than Canada. So, 
until a treaty could be renegotiated, or until a new treaty 
could be negotiated, I would exempt it with respect to 
treaty countries. 


Senator Carter: Mr. Chairman, there would not be double 
taxation if the treaty country did not have a capital gains 
tax? 


Mr. Crawford: That is true. 
Senator Carter: What would be the position then? 


The Chairman: Are you thinking about tax credits in 
these circumstances? 


Mr. Crawford: Yes. 


The Chairman: If a Canadian should establish residence 
in the United States and he takes his assets with him, and 
there is a deemed realization and he pays his tax on the 
gain here when he leaves Canada, and he realizes a capital 
gain a couple of years later in the United States and is 
subject to tax on it, how would you apply the tax credit if 
you say he should be entitled to a tax credit in Canada? 
Should the bill provide in those circumstances that the 
Government of Canada should go back and refund him? 


Mr. Crawford: If you are negotiating a treaty with the 
United States, the Canadian approach is perhaps correct, 
that it would be subject to tax on the gain accrued while a 
resident in Canada and would be paid to the Government 
of Canada; and a gain subsequently accrued in the United 
States would be subject to the United States tax. 
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The Chairman: There would be no question of applying 
the tax credit in those circumstances, is that correct? 


Senator Connolly: And there would be no double 


taxation. 


The Chairman: No, because he would have paid tax on 
the accrued gain in Canada up to the time that he leaves; 
and the only way he would have a further capital gain in 
the United States would be if he realized a gain on a 
subsequent sale as against the value at the time he came 
into the United States. 


Senator Beaubien: Mr. Chairman, what would happen if 
he had a gain when he left Canada, and then he realized a 
loss during the time he was in the United States? 


The Chairman: If he had other capital gains in the United 
States, I would think that he would dispose of them in the 
United States. 


Senator Beaubien: But assuming he only had one asset. 


Mr. Crawford: Part of the difficulty arises with the United 
States tax system whereby a person becoming a resident 
in the United States, or subject to tax in the United States, 
is considered to have a cost base which relates back to his 
original acquisition cost even if this were 10 or 15 years 
earlier. 


The gain that had accrued while he was a resident of 
Canada will be taxed. It is a very complex problem, Mr. 
Chairman. I am sure the committee wrestled with it when 
preparing your earlier report and there are no easy 
answers. 


The Chairman: We cannot write the U.S. tax laws; we can 
only attempt to remedy some of these situations by means 
of the tax treaty. 


Mr. Crawford: In part it is a matter of balancing an 
imperfect tax system and resultant imperfect situations in 
that system, with the desirability, to the extent those 
making the judgments consider it to be desirable, of ena- 
bling people to be transferred or moved about between 
jurisdictions without imposing too many roadblocks. 


The Chairman: Your suggestion of granting an exemption 
or exception to those Canadians who establish residence 
outside Canada is of a temporary nature, in the sense that 
it may arise from their employment and at some subse- 
quent time they may return to Canada. 


Would there be inherent in that any basis upon which an 
exemption could be allowed? The two-year period for an 
exemption may not really deal with the situation. 


Mr. Crawford: That is true. 


Senator Hays: Mr. Chairman, when persons from the 
United States, France or these other countries come to 
Canada, what is the situation with respect to capital gains? 
Could we consider the situation in reverse? 


The Chairman: Have we dealt with the reverse situation? 


Mr. Crawford: You make a very good point, senator, 
which I might have made earlier. It is my understanding 
that most of the countries which impose a capital gains tax 
do not in that case. 


Mr. D. J. Gibson (Manager, Policy Department, Canadian 
Chamber of Commerce): It was my understanding that the 
United States taxes citizens, not just residents. A citizen of 
the United States who came to Canada would be liable for 
capital gains tax in the United States. 


The Chairman: As long as he remains a United States 
national, wherever he may be in the world he is liable for 
United States taxes. 


Mr. Gibson: So they still have him in the net. 


The Chairman: He does not file a return and pay the tax 
if he decides he will not return to the United States at any 
time, because it could not be enforced. However, if he 
hopes to return to the United States, he had better keep up 
his income tax returns. 


Senator Hays: Are there examples of the various coun- 
tries who see fit to send people to Canada? Would that not 
be the best approach? I do not believe we can expect much 
better than the treatment our people receive in other 
countries. 


Mr. C. Albert Poissant, Tax Consultant to Committee: A very 
good booklet dealing with capital gains in other countries 
is contained in the Carter Report. It illustrates the treat- 
ment of other countries such as Germany, France, Eng- 
land and the United States. It is true that the citizen rule 
for which there is no counterpart here exists in the United 
States. It is an avoidance rule applied in the case of a 
person moving out of the United States to obtain the 
capital gain while outside. This will attract capital gain in 
the States for ten years after the person leaves. In other 
words, they cannot leave the United States for the purpose 
of having the capital gain outside, because it is not deemed 
to be a capital gain realization at the time they leave the 
States. 


The Chairman: I should have announced this earlier, that 
the speaker was Mr. C. Albert Poissant, who has been 
retained as tax consultant to the committee. 


Senator Isnor: From the Canadian point of view those 
affected comprise a very small percentage, do they not? 


Mr. Crawford: That would be true. 


Senator Isnor: You, as the Canadian Chamber of Com- 
merce, are representing to a very large extent Americans 
who might be affected by this, am I right? 


Mr. Crawford: I have to ask how our percentages in the 
Chamber line up. It is not only U.S.-controlled subsidiaries 
who transfer employees, and this can be helpful to Canada 
in terms of learning know-how, new methods, and so on. 
However, there are Canadian companies with internation- 
al operations who move their employees abroad from time 
to time on a temporary basis. 


I would certainly concede that you are perfectly right 
that as a percentage it is very small. 


Senator Isnor: Mr. Chairman, I cannot for the life of me 
see why the Canadian Chamber of Commerce should be 
involved to this extent. 
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The Chairman: Well, senator, if the bill deals with the 
situation in what appears to be a fair and equitable fash- 
ion, then I do not suppose there could be any quarrel. 
There may be a large number of Canadians, which I 
suspect to be true, who establish residence outside Canada 
for many reasons, such as health. I think you might be 
surprised at the numbers. Therefore if they are dealt with 
fairly in making the change, we are not concerned. If there 
are unfair aspects, we should consider them. 


Senator Lang: Many Canadians of advanced years and 
very modest means leave the country in the last years of 
their life for health and climatic reasons. They might be 
literally prevented from making such a move by this provi- 
sion. I believe that there are many more people in this 
category than my colleague suggests. They represent a 
sizable segment of our population, a segment which is not 
affluent in any sense of the word and they could be seri- 
ously hurt. 


Mr. Crawford: If I could speak to this on a note of ideal- 
ism: in an increasingly interdependent world within which 
it is becoming important to understand various cultures, it 
would be in that sense important to have a system which 
did not prevent the mobility of people between countries. 


Mr. C. H. Scoffield. General Manager, Canadian Chamber of 
Commerce:I am not sure I understand the question, or the 
point made. I will at least make the comment that the 
preponderance of companies in the Canadian Chamber of 
Commerce represented by us today are purely and simply 
Canadian companies. We are not here speaking for compa- 
nies that are members of chambers which are largely 
international, have American operations or are subsidiar- 
ies of American companies. The large proportion of the 
members for whom we speak are purely and simply 
Canadian companies. 


Mr. Crawford: The next area of our submission is page 15, 
headed: ‘‘General Assessment of Provisions Dealing with 
Acquisitions and Reorganizations.” From your earlier stu- 
dies, you are no doubt aware that one of the difficulties in 
any tax system that imposes a capital gains tax is in 
determining when a change in investment should be 
imposed for tax purposes and when it should not. 


Most people would say that any movement of assets or 
shares between or among wholly-owned subsidiaries are 
up to the parent company, and, since the basic economic 
interest remains the same, should result in what is com- 
monly referred to as roll-overs without any gained realiza- 
tion at that time. When I say “most people,” that is proba- 
bly going too far. I should say “many people.” 


The provisions of the bill are very limited with respect to 
roll-overs. No doubt you will discover that when you dis- 
cuss the matter with the Department of Finance officials. 


There are very difficult judgment areas involved in 
determining when you should be entitled to tax-free roll- 
overs. Once they get the new system under way, I hope 
that in the course of the next two or three years they will 
slowly broaden the areas where they can effect tax-free 
roll-overs. 


If it is done that early it should not be serious, because in 
most cases the gains built up after valuation date will not 
be substantial. 
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This is an area which, in our submission, causes difficul- 
ty in terms of the efficient operation of a business. It will 
also create many distortions. Some people will be able to 
do roll-overs, and other people will not, for reasons that 
have very little substance. 

If you happen to have companies incorporated in one 
jurisdiction, or in a jurisdiction that permits you to re- 
incorporate in the area where the other company is incor- 
porated, you can amalgamate in certain instances and get 
a tax-free roll-over. On the other hand, if you cannot 
amalgamate the companies, you may not be able to 
achieve a tax-free roll-over. 

There are no roll-over provisions with respect to foreign 
corporations or foreign affiliates. On the other hand, if 
your foreign corporation is incorporated in a jurisdiction 
such as Delaware and can be re-incorporated in Ontario, 
presumably you can get it re-incorporated in Ontario and 
amalgamated with your Ontario parent company, or with 
your other interests in Ontario, and you may perhaps get a 
tax-free roll-over. 

There are provisions for tax-free roll-overs in and out of 
partnerships. Here, if you happen to be so structured as 


‘eventually to achieve, by rather artificial means, the set- 


ting up of partnerships, of rolling into partnerships and 
then rolling out of partnerships and liquidating them into 
other corporations, this will create a lot of distortions. I 
realize that it is a difficult area to deal with. 

I would remind honourable senators that the bill came 
out in June. 


The Chairman: On June 30. 


Mr. Crawford: We were told, in terms of technical matters, 
that our submissions should be in by late August. There- 
fore we did most of our work, in terms of the committees 
involved in putting this together, by the end of the first 
week of August. In the time that was available to us we did 
not have sufficient time to work out any positive recom- 
mendations in the roll-over area. 

One suggestion that has been made is that until the 
system matures a little, and until more provisions can be 
developed regarding roll-overs, there should be a roll-over 
somewhat similar to the system existing in the United 
States where, in fact, you have to get a ruling; and if you 
can get that ruling and it does not appear to be avoiding 
tax, and so on, the minister can authorize you to have a 
tax-free roll-over. 


The Chairman: If consolidated returns are validated for 
tax purposes, would that assist the situation? 


Mr. Crawford: Consolidated returns help a great deal, if 
in terms of a loss in one company and a profit in another. 
You do not necessarily help your corporate organization 
where you have assets in one and you want to amalgamate 
the operation, or where they are subject to a low-cost base 
and a fairly high value. It would be of some assistance, but 
it would not help the problem. 


The Chairman: It would not get to the root of the prob- 
lem. For the purpose of the record, I should point out that 
in our report on the White Paper on this question of 
roll-overs we dealt with this question on page 61, para- 
graph 20. I suggest that honourable senators might like to 
read that section at their convenience. 
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Mr. Crawford, I will put the same question to you again: 
You have called our attention to this problem. What do you 
suggest should be done? 


Mr. Crawford: I am now speaking personally, because the 
chamber did not have time to formulate any specific 
recommendations in this area. 


I am not familiar with the parliamentary process, but if 
the minister could announce, either before this committee 
or in the house, or wherever it is appropriate, that the 
Government recognizes that the roll-over provisions are 
very limited, and that they are proceeding to develop and 
extent the provisions in the first or second amending bill 
to the tax reform act, that further roll-over provisions will 
be introduced, then that would be helpful. 


I have another suggestion to put forward, which I made 
earlier. However, the Government might not have time to 
implement it. By regulation they might see whether they 
can get roll-overs by application on a discretionary basis, 
similar to the provisions in the United States Internal 
Revenue Code. It is a complex matter, and they may not 
have time to do it at this time. 


There are no easy answers. We think that the Govern- 
ment has come down too strongly against roll-overs. We 
suspect that it was due in part to lack of time to consider 
further provisions and to study the operation of the bill in 
this area. It is a problem, particularly when dealing with 
foreign businesses, where there are no roll-over provi- 
sions. You might find, perhaps, that you have operations 
based in the Netherlands and, for reasons completely 
unrelated to Canada or unrelated to tax, the centre of your 
corporate activity abroad should be based in France or in 
the United Kingdom, or somewhere, and to move that 
operation is going to involve substantial tax if there are 
any accrued gains. 


The Chairman: We suggested in our report on the White 
Paper with respect to this question of roll-overs that in so 
far as foreign companies are concerned the taxation provi- 
sions should not apply unless the purpose was tax avoid- 
ance. Would you subscribe to that? 


Mr. Crawford: I wonder, Mr. Chairman, if you would 
’ repeat the question? 


The Chairman: I will give you the exact wording. At the 
top of page 62 of our Report on the White Paper we state: 


... The Committee recommends, however, that where 
the roll-over transfer is to a foreign entity, the free 
roll-over provisions should only apply where the pur- 
pose of the transaction is not primarily for the purpose 
of avoiding Canadian taxes. 


Mr. Crawford: Yes, I certainly would subscribe to that. 
The context of our limited roll-over provisions which we 
have does not fit because it is more or less built on the 
assumption of many broader roll-over provisions. 


The Chairman: Mr. Poissant, are you prepared to add 
anything to this discussion? 


Mr. Poissant: I would just say that I agree with the points 
made in the brief, and I do think that the reeommendation 
which was made verbally, that roll-overs be obtained free 
of tax after a ruling, is a good point. 


The Chairman: In other words, the minister would have 
some discretion in the matter? 


Mr. Poissant: Yes, and it would permit some natural 
roll-over to take place without having to attract taxation. 


Senator Connolly: Just to simplify and to use an example, 
Mr. Chairman, and it may be too crude, but if you take the 
case of a merger of a Canadian parent company and a 
subsidiary, and the subsidiary has capital gains which 
were realized at the time, there would be tax if those assets 
which are the subject of the capital gains are taken over 
by the parent company. It is proposed under the law now 
that capital gains are deemed to be realized at the time of 
an amalgamation or merger, and, if that is the case, is not 
the revenue protected just as well by having the parent 
company or the company that results from the merger 
held responsible for the gains based on the gain record 
which was developed by the subsidiary as well as by the 
parent? 


The Chairman: Do you have any comment on that, Mr. 
Poissant? 


Mr. Poissant: No, I have no comment to make on that. 
You are saying that as it is suggested in the law now there 
would be this realized gain? 


Senator Connolly: I understood the witness to say that 
once a merger takes place then any gain made by any of 
the mergered companies is deemed to have occurred at the 
time of the merger. 


Mr. Poissant: That is true. 


Senator Connolly: I understand this is what he said. If the 
resulting company is saddled with the gain or loss history 
compiled by the subsidiary which was merged with the 
parent, then, there would be no loss to the treasury. When 
the gain is in fact realized the tax would be exigible. 


Mr. Poissant: That is what they are asking. Am I correct, 
Mr. Crawford, in that what they are asking is that the gain 
is not realized or deemed to be realized at the time of the 
merger but that it is realized at the time the gain is actually 
disposed of by the parent company? 


Mr. Crawford: The loss, Mr. Chairman, to the treasury is, 
of course, in the form of a tax deferral. The treasury may 
get this tax in year 20 rather than year one, and this does 
obviously involve a loss. 


Mr. Poissant: If the roll-over is permitted the treasury will 
eventually get this tax if there was any tax. 


Senator Connolly: Are you saying, then, that the purpose 
of the section in the act as we now have it is to get the tax 
sooner and nothing more? 


The Chairman: That is the effect. 


Senator Carter: Mr. Chairman, this clause is designed 
against specific situations where companies buy or 
acquire assets and never sell them, is it not? In other 
words, they could go on forever accumulating assets and 
never paying any capital gains tax as long as they do not 
sell the assets. My understanding is that this section is 
aimed at that type of situation. 
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The Chairman: This is a generalization, senator. Let us 
take a specific situation. Supposing you have a manufac- 
turing company manufacturing a number of different 
commercial products and it has acquired subsidiary com- 
panies who are in some of these fields, and they then reach 
the stage where they decide to put them all together, once 
you look at the picture as being that of a manufacturing 
company, a manufacturing company does not ordinarily 
engage in the business of buying and selling its assets. It 
may have a portfolio of investments which it has to deal 
with, but if the companies are put altogether they are put 
together for the purpose of carrying on in a larger or 
better or more efficient way their manufacturing or proc- 
essing operations. At that stage there may have been a 
deemed realization on an accrued gain in value, and it is at 
this point that we have to look at it and decide whether it is 
reasonable or not. 


Mr. Poissant: In a general way, you are correct. It comes 
back also to this five-year revaluation provision, and also 
to the economic implications of locking-in assets and 
having people reluctant to realize on them, and all that 
flows from that. You have to look at that philosophy and 
that problem when you look at this; there is no question 
about that. But as the chairman has pointed out, when 
they are all down below as subsidiaries, not being able to 
move them back and forth does not seem to have much 
implication, in terms of the lock-in, economically. 


Senator Lang: Mr. Chairman, I can conceive that such a 
corporate organization might be necessary for the purpose 
of public financing where it is an issue on the market and 
this might seriously inhibit a company and render it 
impossible to obtain additional capital which it might 
require. 


Senator Beaubien: Mr. Chairman, does our legal counsel 
think that if Company A wholly owns Company B there 
would be a tax on the capital gains deemed to be realized 
are on the assets of Company B? 


Mr. Crawford: I should speak to that, Mr. Chairman. If 
Company A wholly owned Company B, there is a roll-over 
provision where you can liquidate Company B into Com- 
pany A. If Company A owns companies B and C and you 
wanted to move assets from B to C, as pointed out on page 
6 of our submission you will probably have a realized 
capital gain; it comes under interfiliate transfers. There 
are some roll-over provisions. It is just that they are very 
limited and will operate accidentally to permit certain 
types of organizations to do roll-overs where persons who 
happen to have a slightly different structure will not be 
able to do this. I appreciate it is easier to criticize than to 
solve this problem. 


Mr. E. Newman, Member, Public Finance and Taxation Com- 
mittee, Canadian Chamber of Commerce: I think one of the 
important points is that if Company A is moving assets 
down to Company B there is no roll-over; the roll-over is 
only on the way up. 


The Chairman: On the way up, yes. 


Mr. Newman: It does not make sense in terms of equity or 
for any other reason to me. 
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Mr. Crawford: Perhaps I can illustrate the logic of it in 
this way. There is a roll-over provision if the sole proprie- 
tor incorporates a company, transfers his business to the 
company and ends up by owning more than 80 per cent of 
all classes of stock in the company. However, if two or 
three individuals who may have sole proprietorships or 
capital to contribute in terms of assets want to move into a 
corporation, they will all end up with, say, 20 per cent 
each, or 33 13 per cent each in the corporation; there is no 
roll-over provision, but they could go into a partnership 
first, have a roll-over into a partnership, and the partner- 
ship could have a roll-over into the corporation. There are 
provisions where you can do indirectly what you cannot 
do directly. Again, it is very difficult not to do this in 
structuring a tax system, and I am not saying it is easy. 


Another area that I think may have important economic 
implications is that it is possible in the United States, and 
other countries I believe, to do a share exchange takeover 
bid, whereby if there is no cash boot the shareholders of 
company A can exchange their shares of company A for 
shares of company B and have a roll-over; that is they 
keep their original cost base. Whereas, under our system 
on a share exchange takeover bid I guess the bidder will 
have to pay more to pay the tax of the shareholders 
acceptance, because there will be a deemed realization. It 
can be said that this is where the lock-over implications 
come into play. In one case it makes the takeover bid more 
difficult and may frustrate putting together more efficient 
corporate units. In the other case, however, it forces a 
realization at that time, and therefore tends to avoid build- 
ing up big potential gains in the future. 


The Chairman: Are there any further questions on that? 
What is the next point, Mr. Crawford? 


Mr. Crawford: I think I have addressed myself to the 
points of significance that I wanted to speak to. I do not 
know if any of my colleagues would like to speak to any 
others. Otherwise, if you have any questions we can deal 
with them. 


The Chairman: I would like to ask you one question. We 
have dealt with several points that you have developed. 
There are quite a number more in your brief, and you are 
only selecting these to deal with. How do we rate the 
others in importance and the attention we should pay to 
them? 


Mr. Crawford: I think the others are largely technical, but 
in some cases with important implications. No doubt the 
committee and your advisors can review them. Some of 
them are simply a matter of improper references. Take the 
one on clause 24, good will, on page 3, to illustrate this... 


The Chairman: I have just picked one in a hurry. On page 
22 you deal with moving expenses and you refer to clause 
62(3). That says: 


..“ moving expenses” includes any expense incurred 
as or on account of... 


(d) the cost to him of cancelling the lease, if any, by 
virtue of which he was the lessee of his old 
residence. 


What you have suggested is that he may not cancel the 
lease, he may be able to negotiate a sub-lease, and there- 
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fore the wording should be a little more general; that is, 
that it should provide not only for the cancelling but 
should also say, ‘or otherwise disposing of’’. To give real 
meaning to it, the suggestion would appear to be a fair and 
reasonable one, that however the person incurring moving 
expenses and has a lease deals with it, whether by cancel- 
lation or by negotiating a sub-lease, if it costs him anything 
to do it it should be an allowable expense. 


Mr. Crawford: I would hope that that type of point will be 
picked up by the amendments that are now being or have 
been drafted. You can get around it in most cases, if you 
can get a sub-tenant and you are going to lose your 
expenses by sub-letting, if you have to sub-let for less than 
the rental obligation and the landlord co-operates you can 
make a new lease. The people who will get caught will be 
those whose landlord will not co-operate. In Ontario, for 
example, a landlord is not entitled to withhold his consent 
with respect to sub-letting in the way he heretofore has 
been. Or it may be the person who is not informed and 
gets trapped by sub-letting. 


The Chairman: A lot of these section references deal with 
situations for purposes of, I would say, clarification. 


Mr. Crawford: Yes. 


The Chairman: Is there any other person in your delega- 
tion who would care to add anything? 


Mr. Newman: I have not spoken to my colleagues about 
this, and I am not a tax specialist or expert by any means. 
I have taken a two-day wonder course about it to acquaint 
myself with the complexities of the legislation. I am struck 
by some of our adherence to old rules. I am thinking 
particularly of forward averaging which is offered as 
equity for a taxpayer whose income bounces up in one 
year. I notice that the annuity to be deducted for forward 
averaging must be purchased durir.g the taxation year or 
within 60 days, which is the symmetry of the registered 
savings plan and so on. I suspect that a great many tax- 
payers will not know that it is to their advantage to buy 
such an annuity within the 60-day period. They will proba- 
bly be preparing their tax returns in late March or early 
April. I do not think there could be any loss to the treasury 
if they gave the taxpayer an opportunity to acquire the 
equity they are offering. I think that would be a very 
simple thing. 


The Chairman: You mean without any time limitation? 


Mr. Newman: No, I would say 120 days from the date of 
filing the tax returns. 


Senator Hays: Taken to April 30. 
Mr. Newman: The following year. 


The Chairman: There would appear to be sense in that. Is 
that dealt with specifically in your brief? 


Mr. Crawford: I do not believe it is. 


The Chairman: We have a note of it on the record now. Is 
there anything else you want to add? 


Mr. Newman: No, that is fine, sir. 
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The Chairman: What about the other members of your 
committee? You are here for the purpose of telling us what 
your problems are as you see them and directing our 
attention to them. 


Mr. Newman: There is one point which I do not believe is 
covered in the brief. It refers to foreign tax credits. 


The Chairman: In which section? 


Mr. Newman: I do not believe it is covered. There will be 
an inability to group foreign tax credits in Canada, by 
proceeding on a country-by-country basis. In a situation 
where a company may have operations in many countries 
and may pay foreign tax in one jurisdiction and is unable 
to offset that against some loss in another jurisdiction, 
there may be taxes paid which would not otherwise be 
payable. The United States system provides an election of 
either a grouping of countries or of individual countries. 
This is not provided for in our present system under this 
bill. 


The Chairman: Let us take an illustration. Supposing you 
have a Canadian company that has operations in the 
United States through a subsidiary company—this is the 
sort of thing you are thinking about—then they have oper- 
ations in Australia through a subsidiary company, and 
operations in the Netherlands through a subsidiary com- 
pany. Let us say that in two of them they have earnings 
and profits and they bring them home in the form of 
dividends; and in the third one they have a loss so that 
there is nothing to bring home. Is that the sort of situation 
you are talking about? 


Mr. Newman: Yes. I think it is a clearer situation, sir, if 
you think in terms of a branch operation. It is much 
clearer there. Therefore, if you have tax in one country 
and a loss in another, you will not be able to offset these to 
get the maximum value in Canada. 


The Chairman: The simple answer is that if they are 
limited companies they do not have to bring the income 
home. 


Mr. Newman: That is true. 


The Chairman: On the branch operations, those would be 
earnings or income of the Canadian company. Is not that 
right, wherever the operation is? 


Mr. Newman: Yes. 


Senator Beaubien: Mr. Chairman, then the loss would be 
offset. 


The Chairman: You would think so. Mr. Poissant, what 
have you to add there? If you have branch operations of 
the Canadian company in three or four countries in the 
world and in one of them you have a loss, the earnings 
made in those branches are earnings of the Canadian 
company under the definition of income? 


Mr. Poissant: They would be, yes. They are. 
Senator Beaubien: The loss would be, too, then. 


The Chairman: In those circumstances, I can understand 
how to deal with the earnings. They would swell the 
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Canadian income. How about the losses? How does the bill 
deal with the losses in a branch? 


Mr. Poissant: If I am right on this, Mr. Chairman, they 
would be the same; but if you permit me, I do not think 
that is the point Mr. Newman is raising. Am I right? 


Mr. Newman: That is right. 


Mr. Poissant: You are raising the point that the tax credit, 
the tax itself, is to be worked out individually by each 
country. Is that what you are raising? 


Mr. Newman: Yes. 


Mr. Poissant: And you say there may be cases, as in the 
United States, where they have an election, whereby you 
can pool that as income from various sources, but only for 
purposes of credit of the tax itself. Am I right? 


Mr. Newman: That is right. If you have a situation, Mr. 
Chairman, where you have a profit in one country and a 
loss in another, then the profit and the loss would be taken 
together and offset. But if you have had to pay foreign 
taxes in the country in which you have made a profit, then 
in Canada’s case you would not be able to offset your 
foreign source income, which would be positive in one 
country; and you cannot offset the loss, so you would have 
no foreign source income and no foreign tax credit in that 
year, because you cannot merge the two operations for 
Canadian purposes. 


Mr. Poissant: Even, Mr. Chairman, when they are not 
operating as branches. That is because they are different 
companies—or it could be different branches too. 


Mr. Newman: Yes, or branches. 


The Chairman: In looking at the Clarkson, Gordon & 
Company analysis of this bill, under the title ‘“‘Tomorrow’s 
Taxes”, dealing with this question, on page 198, at the top 
of the page, section K53, they say: 


Under the proposed legislation, income from a busi- 
ness carried on in a foreign country through a branch 
will continue to be subject to Canadian tax. Similarly, 
business losses of foreign branches will continue to be 
deductible against other income of the Canadian tax- 
payers. However, a number of significant changes 
have been made relating to the tax credits to be 
allowed in respect of foreign income taxes imposed on 
foreign business income. 


Your question was addressed to the question of the 
extent of the tax credit that you might get where you have 
earnings subject to tax in a branch in a foreign country. 


Mr. Newman: Yes, sir. 


The Chairman: If you have earnings subject to tax in a 
branch in the United States, you would be subject to 
United States tax there. 


Mr. Newman: Yes. 


The Chairman: If the United States tax were more than 
the Canadian tax when it is brought home, you would only 
get a tax credit at the Canadian rate. Is that the point you 
were making? 
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Mr. Newman: No, not quite, sir. It is a situation where, in 
calculating all overseas profits, there may be a situation in 
which inadvertently your foreign source income, in the 
calculation for a foreign tax credit, does not give you any 
relief; whereas if you were able to combine the results, you 
would get relief. If Canada will insist on treating each 
country on its own, you do not have the ability to combine 
this, as in the case of the ability in the United States. 


Senator Connolly: Could we take an example. Suppose 
you made $100 in the Netherlands and $100 in England and 
you have branches in each of these two countries, and you 
bring in $200, that becomes taxable in Canada. 


Mr. Newman: Yes. 


Senator Connolly: But if you have a loss of $100 from the 
Australian branch, it is ignored. You cannot say that your 
net income from the three branches is $100; you have to 
say it is $200 and your loss does not figure in the tax 
calculation. Is that the point? 


Mr. Newman: Yes, part of it, sir. 


Senator Isnor: Is that a true picture, to say that you 
cannot get credit? If the parent body is in Canada and 
there are branches in three countries and one of those 
branches has a loss you cannot get credit for it? The 
Canadian company cannot combine? 


Mr. Newman: It would combine. 
Senator Isnor: And get credits? 


Mr. Newman: The point is this, there are foreign taxes 
which will exceed Canadian taxes in some situations, 
either because of the difference in the method of calculat- 
ing income or rate. If you have two countries and you have 
income from all sources, you may well find that, if you 
look at one country in isolation, you will not get full credit 
from Canada, because the tax rate exceeds the Canadian 
tax; whereas if you were able to combine countries A and 
B, the rate would then be less than the Canadian tax and 
you would get the full credit in Canada. 


Senator Beaubien: That is the point the Chairman made. 


Mr. Newman: It is quite an important one, in the case of 
multi-national corporations. 


The Chairman: Yes, but, Mr. Newman, if I have a loss in 
one country and a profit in two countries, the loss is 
referable to the Canadian taxpayer. 


Mr. Newman: Yes, sir. 


The Chairman: And his income overall in Canada would 
be less by reason of the amount of the loss. 


Mr. Newman: That is right, sir. 


The Chairman: Then, when you move on to taxable 
income, he is getting some recognition for the loss. He is 
bringing it home, is he not? 


Mr. Newman: Yes. 


The Chairman: All he has to do then is have earnings in 
Canada. 
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Mr. Newman: He has to have a foreign income and a tax 
rate on it, which does not result in any disallowance of that 
tax in Canada. 


The Chairman: Do you mean if he has losses and profits 
abroad, in branch operations, overall he must come up 
with income. In other words, the loss in one of the foreign 
countries could not be used to eat up the income. 


Mr. Crawford: Perhaps we could state it this way, Mr. 
Chairman: if in foreign country A the tax imposed is 53 
per cent and in foreign country B the tax imposed is 45 per 
cent, and our rate is 50 per cent, you will not get any credit 
in foreign country A for the amount their rate exceeds 
ours, nor will you get any reduction either in foreign 
country B, but you will pay 6 per cent extra tax if their 
rate is lower than ours. 


Senator Hays: Does the same situation apply if you are an 
individual? 


The Chairman: How do you mean? An individual in 
Canada? 


Senator Hays: Yes, who has an operation in Australia, for 
example. 


Mr. D. M. Parkinson, Member, Public Finance and Taxation 
Committee, Canadian Chamber of Commerce: With respect to 
earnings on a country-by-country basis you end up paying 
the taxes in the foreign country or the taxes in Canada, 
whichever is the greater, and this is in toto. 


The Chairman: Yes, that is right. You get no credit for the 
excess over the Canadian rates. Is it your suggestion that 
you should? 


Mr. Parkinson: That was Mr. Newman’s point. 


The Chairman: Certainly you would if you pooled all the 
earnings outside of Canada. 


Senator Connolly: It is really a matter of averaging rates, 
is it not? 


Mr. Crawford: Maybe it is a policy matter. It depends on 
how you look at it, really. 


Senator Connolly: Mr. Chairman, perhaps with the 
Canadian Chamber of Commerce we should make the 
point that we in this committee and in the Senate are, and 
should be, conscious of the fact that more and more 
Canadians are getting into multi-national organizations, 
particularly corporate organizations. 


The Chairman: We are going to hear people to whom we 
have given appointments who are carrying on multi- 
national operations. 


Senator Connolly: We want to make it as efficient as we 
can. We are very conscious of that in the Senate. 


Mr. Crawford: The final general point of our submission, 
Mr. Chairman, is that we did not have time in dealing with 
this really to deal with the international foreign source 
income problem. Since then many of us who are in prac- 
tice realize that there are many problems in this area, and 
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I am sure that when these other groups come before you 
they will bring those problems to your attention. 


The Chairman: I can tell you, Mr. Crawford, that we 
realize the importance of the international income aspect 
and we did deal with that in our report on the White Paper. 
In addition to that tomorrow morning we are going to 
become students and be lectured by people who under- 
stand this area thoroughly. One of the subjects we will be 
dealing with will be the international income problem. We 
do want to be equipped. Certainly, we are grateful to you 
for bringing this to our attention. 


Are there any other points that any member of the 
Chamber would care to develop? 


Mr. Parkinson: If I may speak once more, Mr. Chairman, 
one of the items I am sure will be brought up by multi- 
national corporations or international corporations is the 
question of foreign accrual property income. Ostensibly 
this is to stop the moving of assets to tax havens and 
building them up there. I suspect there has been a certain 
amount of that going on. 


The definition of foreign accrual property income 
includes a dividend received by one foreign subsidiary 
from another foreign subsidiary, which is merely the pas- 
sage of the business income within the consolidated group 
of countries. But by their definition they have suddently 
tainted this income, which was untainted when it was first 
earned, and that creates a flow-through to be taxed in 
Canada immediately upon the dividend being received by 
the foreign subsidiary. 


The Chairman: Whatever is the sum total of the earnings. 


Mr. Parkinson: Yes. It is all business income and it is all 
untainted, but as it moves from one foreign subsidiary to 
another it gets the taint. I imagine you will hear quite a bit 
about that. 


The Chairman: I think we have to look at the other aspect 
as well, that in the so-called tax havens there may very 
well be an introduction of taxation. I expect that many of 
them, when they give thought to this, will introduce a 
system of taxation because they can collect taxes in that 
country, and then you can get your tax credit here in 
Canada, and the one who will be the loser will be Canada. 


Mr. Crawford: The sad part of that, Mr. Chairman, is not 
so much with respect to the tax havens as with respect to 
the developing countries. One or two departments of our 
Government are trying to encourage investment in and 
foreign aid to developing countries, and this system is 
rather rough on such investment in those types of 
countries. 


Senator Connolly: Why? 


Mr. Crawford: Because at the present time Canada does 
not have any tax treaties with developing countries, and 
those countries, in order to encourage industry, do not for 
the most part impose any tax or any substantial tax. Many 
of them do not. So a Canadian company starting opera- 
tions in one of those countries will only pay tax on its 
business income in the developing country in accordance 
with the tax there, say, 10 per cent. To flow its earnings 
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back to Canada it will pay tax on the additional 40 per 
cent, thereby making a very difficult system for the eco- 
nomics of investing in a country like that. 


Senator Connolly: Therefore, there is no encouragement 
for Canadians to invest in that developing country. 


Mr. Crawford: That is true. The answer to that is that we 
are going to negotiate tax treaties with developing coun- 
tries and, if that is possible, that will solve the problem 
because then your earnings could flow back tax-free. If by 
1976 they have not negotiated the tax treaties, and if the 
same policy continues, then they should extend the time. I 
think it is even the philosophy of the Department of 
Finance that, where you are not talking about tax havens 
but are speaking in terms of overall economics, the coun- 
try where the money is earned should be the jurisdiction 
that is looked to for the maximum rate of tax. This is just a 
lever to negotiate foreign tax treaties, primarily. 


The Chairman: Our counsel has handed me a memoran- 
dum in connection with Bill C-259 dealing with foreign 
accrual property income, which is referred to as FAPI. 
Apparently many people lean to the alphabet to describe 
these things. This very short memorandum does pinpoint 
the problem: 


With respect to foreign accrual property income 
(FAPI), the appropriate definitions— 


that is, definitions of the bill— 


could result in well over one hundred per cent of FAPI 
being taxes to resident Canadian shareholders where 
the foreign affiliate or affiliates concerned have more 
than once class of shares. This problem is compound- 
ed where one or more of the foreign affiliates is a trust 
with various types of income and capital beneficiaries. 
Appropriate amendments must be made to ensure that 
under no circumstances does FAPI income bear a 
Canadian tax in excess of one hundred per cent of the 
FAPI income. 


Now, I do know from having done some forward reading 
that at least one of the submissions that will be made to us 
deals with this very situation where the exposure they 
estimate will be in excess of 100 per cent of the income. 
Then, continuing: 


In addition, some relief should be given for those situa- 
tions where, as a practical matter, the FAPI, even 
though technically taxed to the Canadian resident, will 
never be received by such resident. 


Then in relation to FAPI on capital gains, there is this: 


Capital gains are by definition considered part of 
FAPI and the treatment thereof is misleading since it 
would appear at first glance that when taxed as FAPI 
to a Canadian taxpayer, only one-half of the gain will 
be taxable. Since, however, in the case of individuals 
there are no appropriate offsets when a dividend out 
of such capital gain is actually made, the net result is 
that where a Canadian individual taxpayer has FAPI 
through a foreign affiliate and such FAPI consists of 
capital gains, the capital gains will ultimately be taxed 
to the Canadian individual shareholder in the same 
manner as though the FAPI was ordinary income. 
Appropriate amendments should be made to see that 
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individual shareholders of foreign affiliates bear only 
the capital gains tax rate on that portion of FAPI 
which is capital gains. 


Mr. Crawford: That, Mr. Chairman, well illustrates the 
problem raised earlier as to whether you are going to get 
the amendments. These FAPI problems have been 
brought to the attention of Finance. 


Senator Connolly: Could I make a suggestion with respect 
to that, Mr. Chairman? Might I suggest that not now but 
perhaps at some future time our counsel might be good 
enough to take us through that memo together with the 
appropriate sections and point out the difficulties that 
arise. 


The Chairman: Yes, and I want our counsel to feel that 
his position here is such that if he has something that he 
wants to direct our attention to at any time we want him to 
do so. 


Mr. Crawford: Mr. Chairman, the CCH analysis does a 
very good job of going through those sections. 


The Chairman: Is there anything else that any other 
member of the deputation or even those members who 
have already spoken wishes to add? 


Senator Connolly: I take it that you gentlemen have read 
a good deal of the literature that has come out on this 
matter. Is there any one particular publication that you 
think is superior to the others—without making invidious 
comparisons? 


The Chairman: Well, now, you should be a little hesitant 
on that, Senator Connolly, because our tax consultant, Mr. 
Poissant, has been indentified with a publication which I 
have read and copies of which have been furnished to all 
members of the committee. It deals with corporation taxes 
and with the treatment of corporate distributions in the 
hands of Canadian shareholders. Of course I am not sug- 
gesting that you should not look at all the others, because I 
have tried to wade through them with more or less suc- 
cess, but this is going to be basic, I should think, seeing 
that Mr. Poissant is our advisor but we can make compari- 
sons, and say, “Well, what have you to say about this?” 


Mr. Parkinson: Senator Molson has a very nice book, sir. 


The Chairman: Senator Molson will make his contribu- 
tion I expect. 


Senator Hays: I wonder if the Chamber of Commerce 
have now decided that we would be better off without a 
capital gains tax. 


The Chairman: You know, senator, I was wondering 
when you were going to bring that up. You were really 
hard shell on that the whole way through. You were utter- 
ly, completely and very vocally opposed to capital gains 
tax. 


Senator Hays: It is an estate tax on the living. 
The Chairman: Yes. 


Senator Hays: The old one used to be on the dead. 
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The Chairman: Well, it didn’t make way so I think we 
have to live with it and do the best we can in connection 
with its application. 


Senator Isnor: Mr. Chairman, might I inquire from the 
President of the Chamber of Commerce if he has any 
representative from east of Montreal? 


Mr. Neil V. German, Q.C., President, The Canadian Chamber 
of Commerce: No. 


Mr. Crawford: Perhaps I might qualify that by saying that 
although I am from Toronto I spent a great deal of my life 
quite far east of Montreal. 


Hon. Lazarus Phillips, Q.C., Chief Counsel to the Committee: 
Mr. Chairman, might I, through you and honourable sena- 
tors, put this question to the Canadian Chamber of Com- 
merce. In going through this act it seems to me that the 
most redundant section and the one most badly drafted is 
that dealing with partnerships. You have touched on that, 
Mr. Crawford, in your discussions with the Minister. 


Mr. Crawford: Where the deemed amount is not the 
deemed amount but the actual amount? 


Hon. Mr. Phillips: Incidentally, as one example, I do not 
think the word “partnership” is even defined, although we 
have a special section of the law dealing with it. But to this 
day we do not even know if a joint venture is a partner- 
ship. I mention that as an example of the, shall we say, 
looseness of the draftsmanship, which is obviously due to 
lack of time rather than to any particular attitude which 
does not exist in any department of government. It simply 
results from the problem of time and draftsmanship. 


The second section which is horrendous on account of 
its consequences is that dealing with foreign source 
income of Canadians rather than with the income of non- 
residents, which is also troublesome, from Canadian 
sources. But particularly the incomes of Canadians from 
foreign sources is horrendous in some of its consequences 
in that it is quite possible, I think, from my reading of the 
act that redemption of shares in the foreign company 
under certain conditions constitutes taxable income on the 
total amount, unbelievable as it may be. We will deal with 
that in due course. 


The reason I have asked the Chairman to allow me to 
say a few words through this committee to the Chamber of 
Commerce is to see whether they would like to consider a 
submission to the Minister that in view of the trying prob- 
lem that is involved, that for the present, aside from the 
technical amendments which the Minister has offered, 
relief should be granted to at least (a) the subject matter of 
roll-overs, which has been dealt with today, (b) the ques- 
tion of reconsideration of consolidated returns, which in 
my humble opinion will solve a considerable number of 
problems not dealt with this morning, and (c) the complete 
suspension by way of deletion from the bill for the present 
of that part which deals with partnerships and that part 
which deals with foreign source income. The matters of 
partnerships and foreign source income of Canadians run 
right down the line as dealt with in the act under special 
Chapter K and might well be suspended from the bill for 
the present until such time as opportunity is given for 
more detailed study of this very, very important section of 
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the bill in its relationship to international operations in all 
directions. 


Senator Beaubien: Mr. Phillips, would you suggest that 
the present act would apply then? 


Hon. Mr. Phillips: Yes, in terms of the deletion of these 
sections for the present. I feel that the present bill, with 
these deletions, can be harmonized without too much trou- 
ble, particularly since we have trained officials who can 
work under the pressures of draftsmanship. I am not 
trying to be facetious about this bill, because we are deal- 
ing with serious matters, but we could well delete the 
entire section dealing with partnerships, the entire section 
K, press for consolidated returns, press for the vital prob- 
lem of the extension of roll-over provisions, and harmo- 
nize the bill to fit in with what I have just said. If one 
wanted to be colloquial, I feel we could then live with the 
bill in some form, and this would give us an opportunity to 
study more carefully some of the more complicated 
provisions. 


I am asking, Mr. Chairman and honourable senators, 
that the Chamber of Commerce, which is such an impor- 
tant institution, consider this further, even at this late 
stage, and present supplementary representations to the 
minister. 


The Chairman: If you could find it possible to do this, that 
would be very much appreciated. 


Mr. Crawford: Certainly, the learned gentleman’s points 
are well made. Dealing with partnership, as an example, I 
do not think that anybody has even looked at some of the 
problems that are obviously doing to be thrown up. For 
example, it would appear that you could avoid the thin 
capitalization rules by having a partnership and avoiding 
the existing structure. I am sure that the Chamber will 
give very careful consideration to this and take whatever 
action they feel is proper. 


The Chairman: Mr. Phillips has used the word ‘“‘delete’’. 
Perhaps it would be more appropriate at this time to speak 
of suspending the operation on the bringing into force for 
a definite period of time. 


Hon. Mr. Phillips: Mr. Chairman, I am sure that I need not 
say, through you, that these observations which I have 
made are purely personal to me, and they obviously do not 
represent the views of any member of this committee 
because it has not been discussed in Committee at all. 
These are purely my observations as an individual, but I 
take advantage of this situation because you gentlemen 
are here today representing this important body. 


The Chairman: Honourable senators, it would appear 
that the representations of the Chamber of Commerce 
have been completed. We may have saddled them with 
additional work, if they find they are able to take it on, and 
if they are, we would welcome what they have to submit. 


I want to thank you gentlemen very much for coming 
here today, for the work you have done and the presenta- 
tion you have made. Thank you very much. 


Mr. German: Mr. Chairman and honourable senators, we 
appreciate very much the opportunity of making this pre- 
sentation and being with you on this occasion. I would 
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point out, for the benefit of one honourable senator, that I 
have been president only since September 28, and Mr. 
Gordon Archibald of Halifax was the president previous 
to that time. 


The Chairman: Now, perhaps we have given this the 
proper eastern flavour. Are you satisfied with that? 


Mr. German: Yes. Thank you very much. 


The Chairman: Honourable senators, please do not leave 
yet. There are a few things about which I want to report to 
you, and then we need to consider the several clauses in 
Bill C-262, which we were dealing with last evening, which 
were stood until today. I want to be able to report the bill 
to the Senate this afternoon, so we should complete our 
consideration of it this morning. This committee is sitting 
at 9.30 tomorrow morning, and we will be continuing with 
our witnesses of last week, Mr. Scace and Mr. Stephen 
Smith in this room. We have several very interesting and 
important subjects to be dealt with—for instance, general 
matters relating to estates, real estate, and corporate 
acquisitions. I can tell you that inherent in this problem so 
far as the United States is concerned are some very impor- 
tant and complex questions that need to be considered. 
Then we have international taxation, which we have been 
talking about this morning, which is a very important 
consideration in Canada now. 

We then have international taxation, which we have 
been discussing this morning, and which is a very impor- 
tant consideration at present in Canada. We also have 
resource industries. We would hope to complete all that by 
1 o’clock tomorrow. 


The other point I wish to make is that we have fixed 
appointments for succeeding weeks, having made definite 
arrangements with organizations to October 28. 


Senator Beaubien: Could we have a list? 


The Chairman: Yes, I will arrange for you to receive a list. 
However, I am more concerned now with regard to next 
week. We have confirmed appointments for Wednesday of 
next week to the Canadian Federation of Agriculture and 
the Canadian Construction Association. For Thursday, 
October 14, we have confirmed appointments for the 
National Association of Canadian Credit Unions, the Co- 


operative Union of Canada, and the Allstate Insurance 
Company of Canada. 


Now, that is just for next week. I stress this particularly 
now, because I have heard rumours that it is possible that 
the Senate may not be sitting next week. Against that 
possibility, having confirmed these appointments and this 
subject matter being very important, will I have a quorum 
for the meetings next week in the event the Senate is not 
sitting? Yes; I can see by your response that we will havea 
quorum. Thank you on that point. 


You might be interested in knowing of some of the other 
appointments. During the week of October 20, on the 
Wednesday we have the Canadian Jewish Congress, Mas- 
sey-Fergusson Limited, which is multinational with inter- 
national income, and The Canadian Mutual Funds Associ- 
ation. On Thursday, October 21, the Canadian Bar 
Association and the Independent Petroleum Association 
of Canada will appear. On the 27th we will have ALCAN, 
which will be international income, Bethlehem Copper 
Corporation Limited, The Canadian Gas Association and, 
tentatively, the Canadian Export Association. On October 
28 we have the Canadian Petroleum Association and the 
Mining Association of Canada. 


The volume of requests to appear at hearings indicates 
that it may be necessary at the beginning of November, or 
even in the last week of October, to add another day of 
hearings per week, maybe Tuesday. We should endeavour 
to conclude our hearings by the middle of November, as 
we will need some time to prepare our conclusions, after 
which they will be discussed with the committee. I certain- 
ly do not consider two weeks to be too long a period for 
that. 


Senator Connolly: Hopefully we will have the amend- 
ments by that time. 


The Chairman: I believe I informed you earlier that I had 
submitted in writing to the Government Leader in the 
Senate the substance of the resolution passed by the com- 
mittee last time. That submission stressed the importance 
of having this information as early as possible, in order 
that the hearings may be expedited. 


The Committee adjourned. 
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Order of Reference 


Extract from the Minutes of the Proceedings of the 
Senate, June 15, 1971: 


“Pursuant to the Order of the Day, the Honourable 
Senator Robichaud, P.C., moved, seconded by the 
Honourable Senator Macnaughton, P.C., that the Bill 
S-22, intituled: “An Act to incorporate United Bank of 
Canada’’, be read the second time. 


After debate, and— 
The question being put on the motion, it was— 


Resolved in the affirmative. 
The Bill was then read the second time. 


The Honourable Senator Robichaud, P.C., moved, 
seconded by the Honourable Senator Macnaughton, 
P.C., that the Bill be referred to the Standing Senate 
Committee on Banking, Trade and Commerce. 


The question being put on the motion, it was— 


Resolved in the affirmative.” 


Robert Fortier, 
Clerk of the Senate. 
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Minutes of Proceedings 


Wednesday, October 6, 1971 
(45) 


Pursuant to adjournment and notice the Standing 
Senate Committee on Banking, Trade and Commerce met 
this day at 3:00 p.m. to further consider the following Bill: 


Bill S-22 “An Act to incorporate United Bank of 
Canada”’. 


Present: The Honourable Senator Hayden (Chairman), 
Beaubien, Benidickson, Burchill, Carter, Connolly 
(Ottawa West), Cook, Desruisseaux, Gelinas, Haig, Hays, 
Isnor, Lang, Molson, Smith, Sullivan, Welch and White— 
(18). 


Present, not of the Committee: The Honourable Sena- 
tors McNamara and Robichaud—(2). 


In attendance: E. Russell Hopkins, Law Clerk and Par- 
liamentary Counsel. 


WITNESSES: 


United Bank of Canada: 


Mr. B.V. Levinter, Q.C., Counsel; 

Mr. Dennis Dwyer, President, Chartec Limited; 
Mr. Robert Wilson, member, Chartec Limited; 
Mr. Bernard Charest, member, Chartec Limited. 


Upon motion it was Resolved to report the said Bill 
without amendment. 


At 4:40 p.m. the Committee adjourned until Thursday, 
October 7 at 9:30 a.m. 


ATTEST: 


Frank A. Jackson, 
Clerk of the Committee. 
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Report of the Committee 


Wednesday, October 6, 1971. 


The Standing Senate Committee on Banking, Trade and 
Commerce to which was referred Bill S-22, intituled: “An 
Act to incorporate United Bank of Canada’”’, has in obedi- 
ence to the order of reference of June 15, 1971, examined 
the said Bill and now reports the same _ without 
amendment. 


Respectfully submitted. 
Salter S. Hayden, 


Chairman. 


she 


The Standing Senate Committee on Banking, 


Trade and Commerce 


Evidence 


Ottawa, Wednesday, October 6, 1971 


The Standing Senate Committee on Banking, Trade and 
Commerce, to which was referred Bill S-22, to incorporate 
United Bank of Canada, met this day at 3 p,m. to give 
further consideration to the bill. 


Hon. Salter A. Hayden (Chairman) in the Chair. 


The Chairman: Honourable senators, I call the meeting to 
order. 


You will recall that on the last occasion we were consid- 
ering this bill we requested the feasibility studies, and so 
forth, and I understand these are available today. 


Mr. Levinter, are you ready to continue? 


Mr. B. V. Levinter, Q.C., Counsel: Mr. Chairman, I under- 
stand that there were two facets which the Senate was 
interested in: The first was with regard to the financing, 
and the second was with regard to the projections which I 
would prefer calling our goals over a five-year period. 


If I may, Mr. Chairman, I would like now to call upon 
Mr. Dennis Dwyer, the President of Chartec Limited, who 
has done our financial study and who is perhaps in the 
best position to give you an outline as to what Chartec 
Limited has done. He can then answer any questions that 
might be in the minds of the honourable senators. 


The Chairman: Has this 
statement? 


been developed in any 


Mr. Levinter: Mr. Dwyer has a short statement. In order to 
get to the meat of the matter so that we are aware of the 
questions you want answered I would suggest that he give 
you this brief outline, and then any questions can be 
asked. 


The Chairman: Honourable senators, this is Mr. Dennis 
Dwyer, the President of Chartec Limited. Chartec Limited 
is the organization that was referred to in our previous 
hearing as having conducted certain studies in connection 
with the feasibility or the practicability of a bank of this 
kind and its operations having regard to the present state 
of the market, and so forth. 


Mr. Dwyer, I have identified you to the committee. If you 
want to add anything further to your identification, go 
ahead. 


Mr. Dennis Dwyer, President, Chartec Limited: Thank you, 
Mr. Chairman. Mr. Chairman, honourable senators, I am 
appearing before you today along with Mr. Robert Wilson, 
C.F.A. and Mr. Bernard Charest, both of whom are my 
partners. We appear before you as independent financial 
counsel retained by the provisional board of the United 
Bank of Canada to assist them in making the proper 
arrangements for the raising of the bank’s capital. 


Let me introduce the members of our firm. Mr. Bernard 
Charest joined us in 1969. He has been in the investment 
business since 1955. His major role in our firm is as an 
investment manager for client’s security portfolios. He is 
also retained as an investment adviser to outside 
institutions. 


Mr. Robert Wilson joined me in 1968. He has been active- 
ly engaged as a security analyst and portfolio manager 
since 1948. His responsibilities in our firm involve the 
management of funds entrusted to our care, advising our 
institutional clients, and using his past expertise in specific 
financial counselling assignments, such as our present 
one. 


My background in the investment business began with 
Greenshields Incorporated in Montreal in 1959. I became 
sales manager in 1963 and held that position until 1966. I 
then spent some time with Hodgson, Robertson, Laing & 
Co. investment counsel, of the same city. By 1967 I went 
into business for myself as a financial consultant. 


Mr. Wilson, Mr. Charest and myself bring to the provi- 
sional board of the United Bank a total of some 50 years’ 
experience in dealing with the investment house, the 
stockbroker, the investing institution and the investing 
public. 

Our mandate from the board was quite clear. One, the 
ownership of the bank was to be as widely held, by as 
many Canadians as possible. Two, the bank was to have 
an initial capitalization of at least $20 million. Three, the 
provisional directors were in no way to control the bank 
financially. Four, our firm and its own members, were to 
have no financial interest in the actual sale of the shares. 

Also, the board was interested to know if the bank 
would receive broad investor support, in view of its socio- 
economic policies. We discussed our mandate with 71 
people representing 28 investment houses, brokers, and 18 
institutions. We considered that this group represented a 
good cross-section of the most responsible people in the 
investment field. A few were negative, many more were 
positive, and of these a substantial number were very 
enthusiastic. 


The comments made by those who were positive may be 
summarized as follows: One, investor interest in Canadian 
chartered bank shares in general is high, in view of the 
high return on capital investment. Investor interest in the 
United Bank, solely on the grounds of the provisional 
board’s responsible and deliberate actions to date, has 
given the impression that the investor believes that the 
basic policies of the bank will ensure a_ profitable 
operation. 

Two, one crucial factor in investor interest has been the 
desire expressed by the provisional board that no one 
group, or small combinations, will control this particular 
bank. Our mandate specifically stated this objective and 
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this met with great acceptance and enthusiasm amongst 
the people whom we saw. 


Three, institutional investors, brokers and dealers are 
particularly conscious of the role that they can play in 
realizing what so many Canadians want at this point in 
our history, that is, a broader genesis and control of 
emerging Canadian industry. With their leadership, a 
public issue will be successful. 


Four, the deliberate attempt by the founders to involve a 
group of Canadians from all walks of life, to ensure the 
bank’s particular responsiveness to the changing Canada 
of the seventies was fully endorsed. 


Finally, the regional concept of the bank found great 
acceptance. 


Honourable senators, I believe it is important that I 
stress that the great body of investment people viewed the 
policy of the United Bank in this regard as a strength and 
not a weakness, as this policy is particularly in tune with 
the general socio-economic views now being expressed 
widely across our country. These many meetings with 
investors suggested a logical step by step process, so as to 
enable the bank to raise the required funds. 


The following is a summary of that plan: 


One, after the granting of the charter, management will 
make itself known to the investment community and will 
meet with them individually and collectively to explain the 
actual operations of the new bank. 


Two, following this, investment dealers who have 
already indicated a desire to be major underwriters will be 
selected by the provisional board. 


Three, subscriptions from investing institutions will be 
accepted and, following this, subscriptions from private 
individuals will be accepted. 


It must be appreciated that because the bank does not 
yet have a charter, specific commitments cannot be 
obtained. The result of our survey indicates, however, that 
$20 million can be raised. 


Mr. Chairman, I shall be pleased to answer any ques- 
tions which may be put. 


The Chairman: Mr. Dwyer, you said there was a general 
acceptance of the regional concept of the bank. What do 
you mean by that? 


Mr. Dwyer: I mean, sir, that the investing people that we 
saw, and more particularly the institutions than the deal- 
ers, were very conscious of the necessity for very close 
development ties between the granters of credit and the 
people who wish to borrow. And they felt that the policy 
was a rather deliberate policy as expressed by the provi- 
sional board, that this was a very key part of the opera- 
tions of the bank, to be very sure they are aware of the 
concerns of their particular areas. The investment people 
viewed this very positively. 


The Chairman: But, Mr. Dwyer, let us get down to cases. 
You have been talking about a regional concept. When Mr. 
Levinter was talking, he was talking about a regional 
concept in relation to the receipt of deposits and the 
making of loans. 


Mr. Dwyer: That is right, sir. 


The Chairman: You are talking about a regional concept 
being attractive to investors. I did not ask you about the 
investors. I asked what makes a regional concept. First of 
all, is the regional concept of the bank such as Mr. Levint- 
er has said—that is, you accept deposits in a region and 
you make your loans in the area from which you have 
received the deposit. Is that your concept, too? 


Mr. Dwyer: Yes, it is. 


The Chairman: That is why I asked Mr. Levinter on the 
last occasion whether this was a new philosophy in bank- 
ing—that is, that you collect money in an area and you 
loan it in that area even though there are better opportuni- 
ties to make money in other areas. He said no to that. 


Mr. Dwyer: No, sir, I think he said that, wherever possi- 
ble, as a deliberate act, given a good and a responsible 
banking practice, that the bank would exhaust, as it were, 
every effort to ensure that the money was returned to the 
area from whence it came. Why the investors are interest- 
ed in this is because this should engender deposit loyalty. 
And a bank grows because of its ability to attract deposits. 
One of the questions I was repeatedly asked was: Where 
are the deposits to come from? Our answer was to explain 
that particular policy. 


The Chairman: When I asked Mr. Levinter he expounded 
on the concept of the Provisional Board of Management 
and he said: 


_— we have considered that if deposits are made in, let 
us say, Nova Scotia, the money raised in Nova Scotia 
by way of deposit should first be made available— 
again, within guidelines—to people who need loans 
there and for the development of the Province of Nova 
Scotia, instead of bringing it down here for the devel- 
opment only of Ontario or only of Quebec. 


Now that was his pronouncement of principle. So then I 
said to him: 


The directors of this bank will be dealing with money 
that has been invested by shareholders. Do you sub- 
scribe to the principle that they should follow the 
regional theory of investment, even though investment 
opportunities and earning capacity are greater in 
another area than where the money was raised? 


His answer was: 


No, sir. I was talking strictly about deposits. We must 
remember that the overall concept must be the success 
of our bank. 


I have a question which bothers me—and I can ask Mr. 
Levinter later, of course—but it is whether he was drawing 
a line between money that comes in from shareholders for 
investment, and you will be free to invest that anywhere, 
and money that you collect by way of deposits which you 
would loan out only in the area where you collect deposits. 
Is that your concept of regional investment? 


Mr. Dwyer: Well, I would like Mr. Levinter to answer that 
question because it is a question of board policy. 


The Chairman: No, I want you to answer. 


Mr. Dwyer: I am not trying to avoid it, sir. 
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The Chairman: You have just expressed an opinion and I 
want to know what is behind it. 


Mr. Dwyer: The people that we saw were concerned that 
the policy not override profitable banking. But at the same 
time they were very interested that the policy existed and 
they did not, and I do not think that I do and I do not think 
that any investment person would try to artificially divide 
between the capital of the bank and the deposits. I think 
that would be a very, very difficult thing for management 
to try to do. But I think the intent, and the very strong 
intent, that the bank make every effort to employ these 
funds in the area from which they came is a very positive 
thing. 


The Chairman: Senator Cook the other day said, and I am 
wondering whether you investigated this: 


I think the history of banking will show that most 
banks which tried the regional theory either failed or 
merged. 


Have you made a study of the operations of banking and 
its development throughout Canada to be able to express 
any view in relation to what Senator Cook said? 


Mr. Dwyer: My partners and I as security analysts have 
naturally looked at banking, and I think when that remark 
was made, it was probably intended to isolate those banks 
that only dealt in a certain region. This bank will be a 
national bank with a strong regional flavour. I think this is 
rather a different thing. 


The Chairman: What do you mean by “a strong regional 
flavour’’? 


Senator Beaubien: What region are you contemplating? 


Mr. Dwyer: The head office of the bank as proposed is in 
the City of Toronto, but I believe our Provisional Board 
expressed the thought that in the first year of operation 
there would hopefully be a branch in Halifax, in Montreal, 
in Toronto, in Winnipeg and Vancouver. 


Senator Beaubien: That is quite a big region, from Halifax 
to Vancouver. 


Mr. Dwyer: Well, the Halifax area would be considered in 
this sense to be a region as would the Vancouver area be 
considered a region. 


The Chairman: You see, Mr. Dwyer, from what has been 
said so far, from what you have said and from what Mr. 
Levinter has said, the regional concept is dictated to you. 
You do not choose it because the regional concept, accord- 
ing to Mr. Levinter and you support it, is where you get the 
deposits; that is where you will loan the money. You 
accept that as the definition and surely this is the way we 
have to look at it, and see whether it is practicable or not. 
If you meld this regional concept of collecting deposits in 
an area and loaning in that area with what is also said— 
that is that the bank has a national concept—what money 
would be used for that national concept? Are you going to 
rob the regional area? What are you going to do? 


Mr. Dwyer: No, sir. I think it is not only possible but it will 
in fact happen that in any one area and perhaps especially 
in certain wealthier areas, the amount of deposit money 
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coming in will probably be able to be used all in that area 
because of the amount of industry that exists there. But I 
think at the same time the amounts of money coming 
from, shall we say, less-developed areas would require 
harder work for its investment. There will always be an 
extra pool. It will always exist. But I think it is the inten- 
tion—and I think that is the important thing here, that 
when we saw the investment people, we never for a 
moment suggested that for every dollar of deposit coming 
from region X, that same dollar plus a multiple will go 
back to that particular area. 


Senator Molson: Mr. Chairman, I think the philosophy is 
excellent, but I would like the witness to explain to us in 
what way this differs from the practice of the existing 
chartered banks, because I fail to find any material 
difference. 


Mr. Dwyer: Initially, sir, it will be a difference in size, 
right from the start, I think it is fair to say that a smaller 
organization just by its very nature tends to move more 
quickly. I think one possibility is that you may find that 
your limits may not be as different as they are, for exam- 
ple, if you had a head office, say, here in Toronto. I suggest 
that this is a matter not for us but for management, but the 
loan limit in Toronto may not be two or three times the 
loan limit for management in Winnipeg. That may be a 
difference. As I understand the present chartered banks, 
the loan limits in different areas tend to be different. 


Senator Molson: Not because of the areas, but because of 
the different circumstances and size and so on. I am talk- 
ing not about. the size of limits and so on, but about the 
philosophy you have expressed that this bank is going to 
make a new move in that it is going to try to relate deposits 
to loans. I have been led to believe that this is a fairly 
general practice in banks, and so I asked you what the 
difference is and you did not answer my question so far. 


Mr. Dwyer: Let me try again, sir. I think it is a fairly 
general practice, and as you know some statements have 
been made in the press by other provinces about the 
amounts of money that were supposed to have been taken 
out, and these have been questioned by some of the chart- 
ered banks, and I think rightly so. The only thing I am 
trying to say here is that this policy has been enunciated as 
a policy. Now I do not think the other chartered banks 
have as yet enunciated that as a policy. I think it happens 
perhaps a lot more than is publicly believed. 


The Chairman: What is the difference? If this happens, 
what is the difference whether they enunciate it as policy 
or not? 


Mr. Dwyer: Sir, if I may, the reason for enunciating it is 
because these people have not normally been involved in 
banking at the board and management level, as Mr. 
Levinter has said. The communities which they represent 
wanted to know what the policy of the bank was in this 
regard. Therefore, it was reasonable for the provisional 
board to make such a statement of policy. 


Senator Benidickson: Mr. Chairman, we have several 
experienced directors of banks on this committee. From 
their experience, when these banks are as old and as large 
as they are, and with as many branches as they have, can 
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they determine a relationship between where they lend 
money and where they get their deposits? 


The Chairman: I would assume that you lend where the 
advantage is. 


Senator Benidickson: Yes, I would agree, and where you 
get the interest and the loan repayments. 


The Chairman: When I asked Mr. Levinter that question 
he agreed with the statement I made, that you go where 
you make the money; and if you have any other policy, you 
are going to fall flat on your face ultimately. 


Senator Connolly: Mr. Chairman, would the witness say 
that so far as the lending policy of this bank would be 
concerned that basically the bank would follow the normal 
banking practice, looking first to such things as the pros- 
pects of the borrower, the security that he offers, and the 
kind of covenance that he can give. And, assuming for the 
sake of argument that there are applications for loans 
from British Columbia, Ontario, and from Nova Scotia, 
and all of these applications satisfy the general banking 
criteria—which I may not have exhausted, but which are 
reasonably representative perhaps—then the policy would 
be to say, “Since we have a greater volume of deposits 
from the Toronto branch than from the Nova Scotia 
branch, we should first of all, favour those Toronto 
applications.” They might then say, “Even though we have 
not sufficient deposits to justify a loan to a proposed 
borrower from Nova Scotia, we are pretty short on loans 
in Nova Scotia. Perhaps we had better pay some attention 
to the geographic factor and make a loan there.” Is that 
the way it is going to work? 


Mr. Dwyer: I would think so, yes. 


Senator Connolly: In other words, geography is a second- 
ary consideration for the granting of a loan? 


Mr. Dwyer: That is right, a loan has to stand on its own 
two feet. 


Senator Connolly: I do not use the word in any objectiona- 
ble sense, or in a sinister sense, but, in a sense, that will be 
a political decision as to whether you should approve a 
loan in Nova Scotia rather than Ontario—political because 
of the geographic factor perhaps. I think we mentioned 
also the other day that the ethnic factor comes into play 
here. 


The Chairman: I was going to come to that later. 


Senator Connolly: All right, we will stick with the geo- 
graphic factor. 


The Chairman: I was wondering, Mr. Dwyer, supposing 
the first branch of this bank is opened in Toronto and they 
get substantial deposits. Following the principle of lending 
does that mean that most of your loans would be made in 
Toronto? If there is no question of the quantity of money 
you have to lend, would you not find good loans in the 
Toronto area? Then supposing you open up the next 
branch in Halifax __ 


Senator Benidickson: Let us give ethnic consideration to 
this also, and let us say Sudbury instead of Halifax. I do 
not see how you can separate discussion of new emphases 
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of a geographical or ethnic nature if they are new 
emphases. 


The Chairman: Let us go along with free-wheeling. The 
first question that we have to settle on the ethnic matter is 
how we are going to achieve ethnic representation. 


Senator Molson previously asked the question as to how 
they were going to maintain that in their solicitation of 
investment. 


Senator Benidickson: There are two sections of the com- 
munity who feel, rightly or wrongly, that they have been 
rather neglected in the banking system of this country on 
regional and ethnic bases. Have people been approached 
as possible investors on the basis that certain ethnic 
groups are inadequately represented on the boards of 
directors of our banking system at the present time? Has 
that been part of the approach for capital funds? 


Mr. Levinter: We are not making any direct effort to 
appeal to any of the ethnic groups, with regard to either 
financing or loans. It is not an ethnic approach. It is a 
cosmopolitan approach. In other words, it is a blending of 
all the people in banking, both in a financial way and in 
the operations of the bank. 


I can say that there will be no favouritism given to the 
ethnic group as opposed to another ethnic group with 
regard to loans. The only value attached to a cosmopolitan 
approach lies in a board of directors, which sets policy, 
understanding the needs of the various people it repre- 
sents and of which it is a part. Iam totally against, favou- 
ritism being given because someone is Polish or is Italian. 
Nor it is a fact that any individual will become president 
by reason of his ethnic background. But by reason of his 
ethnic background, nothing shall hinder him from becom- 
ing president. In other words, we want to involve 
everybody. 


Senator Benidickson: It may have hindered them in the 
past. 


Mr. Levinter: I would prefer not to make a comment on 
this. 


Senator Benidickson: But I would. 


The Chairman: On the last occasion Senator Molson 
asked the following question: 


Might I ask whether it is proposed in your by-laws, or 
through any other way, to limit the ethnic makeup of 
your board or management? How do you expect to 
perpetuate this situation which you are now starting 
with a provisional board, which no one can quarrel 
with? How do you expect that it will continue? Where 
do you think you will be in five or ten years, or in the 
future? Do you think you will be able to continue in 
this way? 


And Mr. Levinter replied: 


I do, from a practical point of view. Firstly, our goal is 
to have mass distribution of stock so that nobody has 
control of the bank. 


So far as I am concerned, that is a very indefinite and 
inconclusive answer. How do you maintain the ethnic com- 
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plexion unless you have participants in the form of bank- 
ers, shareholders and directors who have various ethnic 
origins? 


I am not criticizing whether or not they have ethnic 
origins. This has been put forward as a basis as to why the 
charter should be granted. Therefore I want to know what 
value there is in that representation. The same thing 
applies when we talk about a reasonable concept of oper- 
ating a bank. I am not criticizing it one way or the other. I 
want to know its value in terms of assessing the possible 
success of the bank. That is all. 


I want to see whether it is a practical thing. If not, 
ultimately we may have to look at this as an application by 
a certain group of people, and consider whether they 
should be granted a charter or not, not leaning on the 
regional concept at all, not leaning on the ethnic group 
concept at all, because on close analysis they may not 
stand up, and it would not appear that they do stand up. I 
am sorry that I am intruding. 


There is one question I wanted to ask, if I may. You talk 
about the investment in such a bank being attracted up to 
$40 million. As we said the other day, the Bank of British 
Columbia finally ended up with $124 million. They had the 
Premier of the Province of British Columbia behind them. 
Here he told us, when they were applying for a charter, 
that they would have no trouble getting $400 million. There 
is a big gap between $400 million and $124 million. What 
makes you so sure that you can get $20 million? 


Mr. Dwyer: First of all, we have spent a great deal of time 
talking privately to a very large number of people, whom 
we have known over a long period of time, explaining very 
carefully the aims and objectives of this bank, and the 
desire to broaden the Canadian banking system in general. 
We have not made any extravagant claims about $400 
million, or $100 million. Anybody who was in the invest- 
ment business at the time of the issue of the Bank of 
British Columbia would have their own ideas as to why 
the money was not raised. 


The Chairman: I was not asking you why it was not 
raised. 


Mr. Dwyer: I am just saying that we have done this very 
quietly and, we hope, responsibly. We found among a lot of 
people in this country, a lot of investment people, a desire 
to see a broadening of the banking system, and, to answer 
your question to Mr. Levinter if I may, to see how the 
complex of people at the management and board level will 
be maintained. I think one only has to look at the States to 
see how certain institutions that were started there have 
become great big companies, by the very nature of the 
initial board and policies of these companies, which have 
continued to attract people from a wider spectrum than 
other companies. 


I think those looking at this bank and seeing the sort of 
people who are founding it, will say, “These men are 
prepared to commit themselves. I would like to be 
involved.” Believe me, that will happen, because many of 
the investment houses that we saw have very large clien- 
tele in certain areas, and a number of them have had 
people actually phone in. We have not been out trying to 


sell bank stock. We have merely been telling the story of 
the bank and saying why we think it would be good for the 
country. 


The Chairman: I assume part of the story you have been 
telling has been singing the virtue of the regional concept. 


Mr. Dwyer: That is one thing. 
Senator Benidickson: And perhaps the ethnic concept. 


The Chairman: And singing the virtues of the ethnic 
concept. 


Mr. Dwyer: Certainly, sir. 


Senator Benidickson: I was going to ask a question. There 
are people more knowledgeable than I about this, but am I 
right in my thought that perhaps the largest bank in the 
United States today is the Bank of America, away from 
New York and organized by an Italo-American? 


Mr. Dwyer: Yes, and that is an ethnic bank. 


Senator Benidickson: That 


California. 


is on the west coast, in 


The Chairman: Are there any other questions on this 
aspect? 


Senator Molson: I would like to follow up a little more on 
the regional aspect. I do not quarrel with this. As a matter 
of fact, I think it is very desirable in this country under the 
circumstances. I question how far it is possible, how far it 
is to go. I also repeat that I believe this is in very large 
measure a practice of the banks today. I would point out 
the wheat trade gets loans aggregating at times $800 mil- 
lion. Is it suggested that that money comes from the Prai- 
ries? I suggest to you that that is money from elsewhere; 
the deposits do not match the loans in this case. The CPR 
would have ended up in Westmount if there had been a 
completely regional practice in banking a long time ago. I 
think that to a large degree this applies today. I believe it is 
a very valid objective. I hope it can be worked out by this 
group. 

The same thing applies to the question that I raised and 
which you have just mentioned about the ability to contin- 
ue an ethnic character in relationship and proportion as 
time goes on. 

Quite frankly, I have to question in my own mind wheth- 
er some of these quite laudible objectives will be diluted 
and will disappear as the bank gets underway. However, 
that is not sufficient in my mind to say that there is 
anything wrong with the proposition that is put forward 
by these gentlemen. 


The Chairman: No, all it means is that you may have to 
look at the application in the light of an application from 
the people who are making it and the feasibility of it, 
forgetting the other things that they are urging, even about 
ethnic participation and about matching deposits with 
loans, which certainly has not proven to be a good banking 
theory. 


Senator Benidickson: Perhaps in the past there has been 
regional under-lending, or at least the feeling of that in 
certain regions. 
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Senator Cook: Mr. Chairman, I do not oppose the applica- 
tion in any way, but I do agree with your remarks and 
those of Senator Molson in that, after all, a bank is a 
custodian for its depositors. It is not the money of the 
shareholders which the bank lends but it is the money of 
the depositors. If the bank adopts any principle other than 
making a loan which is a sound risk, if the bank operates 
on a regional basis or an ethnic basis and gives loans that 
are not sound risks, then that bank is going to be in trouble 
as sure as we are sitting here. 


Senator Burchill: Mr. Chairman, in the region I come from 
in the Maritimes people tend to feel and complain that 
banks do not look after them very well. Although two of 
the biggest banks had their beginnings in Halifax, their 
head offices are now located in Montreal and Toronto and 
the people of the Maritimes have a feeling that these banks 
have moved away from them. Their complaint is that the 
banks do not know enough, or seem to know enough, 
about the economy of the regions which are far distant 
from them. In other words, they measure us by the tempo 
of the economy in which they live. I have spent many 
hours talking to bank officials at their head offices, plead- 
ing with them to become more familiar with the life style 
and way of life in the Maritimes. I have done so because 
we feel that sometimes we are at a disadvantage owing to 
the fact that we are too far away from those who make the 
policies of the banks. 


The Chairman: Senator Burchill, are you suggesting that 
the policy of the banks that are in existence today is not to 
make good loans in every area where they can possibly 
make those loans? 


Senator Benidickson: I am glad you and a previous speak- 
er with banking knowledge used the word “today”, Mr. 
Chairman. I am old enough to recall, and you have spent 
enough time in western Canada to know, that there has 
been in my time in the west this feeling such as Senator 
Burchill describes for the Maritimes. It may be that that is 
not the feeling today, but it was the feeling in recent years, 
and not too long ago at that. Rightly or wrongly, there was 
a very strong feeling in western Canada in cities like 
Winnipeg and Vancouver, where bank charters have been 
applied for in recent years, that if money was scarce it was 
because the borrowers were looked at first in the regions 
where the national banks had their head offices—in 
Toronto and Montreal. 


The Chairman: Well, that is just what we heard when the 
Bank of Western Canada applied for its charter. 


Senator Benidickson: With Toronto money, unfortunately. 
But the Bank of British Columbia has a little different 
record. 


Senator Connolly: Mr. Dwyer, you are familiar with the 
provisions of the Bank Act. 


Mr. Dwyer: Not entirely, sir, although I was brought up 
on it. 


Senator Connolly: I assume in undertaking this investiga- 
tion for this group you became reasonably familiar with 
its provisions. 


Mr. Dwyer: Yes, sir. 


Senator Connolly: You know what is required of a bank 
in order to meet the statutory demands. 


Mr. Dwyer: Yes, sir. 


Senator Connolly: What you have told us is that you made 
investigations in the financial and commercial communi- 
ties. Are you satisfied, first of all, that this bank will be 
operated in a manner which will meet the requirements of 
the statute? 


Mr. Dwyer: Yes sir, I am. 


Senator Connolly: Are you satisfied also that the investing 
public and the depositing public will be served in the 
manner in which banking institutions should serve? 


Mr. Dwyer: Yes sir. Particularly on that point I refer to 
Senator Hayden’s remarks with regard to the bank charter 
passed on the basis of the people, rather than any of the 
concepts. One of the things that seemed to convince the 
people that we saw that this was an honest, if you will, 
straightforward, no nonsense undertaking, was that the 
sponsors have in no way attempted to control the bank, 
either politically or financially. I have checked the testimo- 
ny of some of the previous hearings before this committee 
where it expressed very great concern regarding the con- 
trol factor in some previous applications. In this applica- 
tion there is no such control desire. 


This is one of the reasons why investors look upon this 
kind of bank which, after all, will have a professional 
management and a board which would be deliberately 
representative of all sections of the public, as being some- 
thing which will attract investors. 


Senator Gélinas: When you mention investors, do you 
mean institutions, or investment dealers with whom you 
have been in contact? 


Mr. Dwyer: Both, sir. 


Senator Gélinas: Some people have told you, I suppose 
that the banking system could be enlarged and it would be 
very beneficial? 


Mr. Dwyer: Yes sir. 


Senator Gélinas: Is that for the two reasons you men- 
tioned, both the regional concept and the ethnic concept? 


Mr. Dwyer: Also to generally broaden the credit-granting 
base. Many investment people who are concerned with the 
development of industry in this country feel that any 
responsible broadening of the credit-granting base is good 
for the country, that any innovation will raise the general 
level of excellence of banking in Canada. 


Senator Gélinas: Is there a language barrier involved in 
the ethnic concept? 


Mr. Dwyer: No sir; as a matter of fact, as you know, the 
provisional board is made up of persons speaking a 
number of languages. In fact, one could say this, that in 
the future one would hope that the language attitude 
would be one of at least being able to bring in perhaps 
newer Canadians who will not speak either one of the 
official languages, but will be able to train themselves. 
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Senator Gélinas: I think they can get along with the 
present system as far as language is concerned. 


Mr. Dwyer: I do not think there is any implicit policy that 
the board has taken with respect to language. 


The Chairman: I would think you would have to acknowl- 
edge that no one would suffer as a result of a lack of 
communication due to language if he went into any exist- 
ing branch of any existing bank. 


Mr. Dwyer: All of the existing banks have people on their 
staff who speak Italian and German. 


Senator Benidickson: Many of the big banks have direc- 
tors who are not resident in Canada. That is correct, is it 
not? 


Mr. Dwyer: I believe so, yes. 

The Chairman: Some directors. 

Mr. Dwyer: Not very many. 

Senator Molson: There would be very few. 


Mr. Dwyer: Would these not normally represent overseas 
correspondent connections and that type of thing? 


Senator Molson: No. Most banks have the odd overseas 
director. I have not looked at any of them recently, but I 
think if you do you will find that 90 or 95 per cent of the 
members of the boards of the chartered banks are Canadi- 
an, pure and simple. 


Senator Benidickson: I would agree with that. I just 
simply said that many of the banks have non-resident 
directors. 


The Chairman: And all I said was ‘‘some non-resident 
directors”’. 


Senator Connolly: From your investigations — 


The Chairman: Wait a minute, senator; Senator Hays 
asked to be heard a short time ago. 


Senator Connolly: I am just finishing my question. 
The Chairman: Senator Hays? 


Senator Hays: Mr. Chairman, if this particular area has 
been exhausted I would like to ask some questions. These 
questions have probably been asked already, but I was not 
present at the last meeting. 


If Senator Hayden, Senator Molson and Senator Beaubi- 
en were to start a bank and they applied for a charter I 
would take a flyer on it. I would be particularly interested 
to know the principals behind this, as to who is going to 
start this bank. In the first place, I think management and 
direction are the most important factors, and also the 
confidence that you have in these people if this bank is 
ever going to get off the ground. 


is here. Ask him the 


The Chairman: Mr. Levinter 


questions. 


Senator Hays: These people should have supporting evi- 
dence to let us know exactly what their methods are; how 


involved they are going to be personally; and what they 
have done in the past. 


I realize that small acorns into great oaks grow, but it 
seems to me that this is the most important aspect of any 
group that is starting any organization. Who are the princi- 
pals? How is it going to be managed? Is it going to get off 
the ground? 


The Chairman: Who is going to run it? 


Senator Hays: Who is going to run it, yes, and I think this 
philosophy can change. I would hope that it would if they 
found they were making errors. In other words, if it was 
found that one venture was not profitable, then they would 
move their money into another venture. How safe is the 
money going to be? Are they going to lend it? Will it bea 
money-making proposition for those involved in the bank 
and for those using the bank? It seems to me these are 
very important questions to be asked of anyone who is 
asking for a bank charter. 


The Chairman: Mr. Levinter? 


Mr. Levinter: I appreciate your concern, senator. Without 
proper management the bank will not get off the ground. 
However, I am in a difficult position. One can only take 
my word for the fact that I have a gentleman who is a 
senior man in Canadian banking and who is intimately 
familiar with, not only operating a bank but who is also 
equipped to set up a bank. Naturally, I cannot disclose the 
identity of this man, but as soon as the charter is granted 
his identity will be made known. Bear in mind that no one 
can cause any harm to the public until Mr. Scott’s depart- 
ment and the Governor in Council give their approval to 
the charter. 


This is not a question of a cat-and-mouse game; this 
gentleman has an extremely responsible position in bank- 
ing and you can well understand that if something should 
happen here or in Parliament it could ruin a man’s career 
in Canadian banking. We have assessed this man. Mr. 
Dwyer has met this man, as have both Mr. Lasalle and Mr. 
Scott. Mr. Scott saw him yesterday. 


I have Mr. Ryley present today. He is a partner in the 
firm of McDonald Currie & Co., and he has been an 
accountant for some 20 years. He has met our manage- 
ment and he has looked over our proforma goals, our 
objectives, our proforma balance sheet, and our profit and 
loss statements. He is available here to give you an opinion 
as to his views with respect to how our management is 
going about this. I can unequivocally say to you that Iam 
very lucky to have such a man. It was a great stroke of 
luck, a great experience. He has great know-how and is 
very methodical. 


I can also say that we have commitments for senior 
accountant, and so on. I may say that they are all coming 
from the present banking system—and I do not mean from 
the lower echelons, I am talking about the upper echelon. 


We have commitments, I believe, from consumers. The 
manager has set out an organizational chart for me, so 
that I would be able to discuss this to some degree. We 
have, I believe, a consumer credit man available to the 
bank. We have a chief accountant now available to the 
bank and, remember, this is even before we get a charter. 
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We are not through the Senate, yet we have these 
commitments. 


We have a president who is topnotch; we have a vice- 
president in charge of administration already. I am 
advised by the president that there should be no difficulty 
in getting an investments man, a money man, an interna- 
tional manager, personnel manager and so on. My man- 
agement knows how to get these people. I do not. I am not 
intimate with the system. 


The Chairman: Mr. Levinter, may I interrupt you for a 
moment? Do I understand you to say that the Inspector 
General, Mr. Scott, has met the person you contemplate to 
be either the president or the general manager? Is that 
right? 


Mr. Levinter: Yes. I took the liberty of introducing him to 
Mr. Scott. 


The Chairman: So it will be open to us, in our own right, 
to have the Inspector General come here and express a 
view. We have had him here once already, but I believe 
that was before he met this man. 


Mr. Levinter: Yes, but the Inspector General was king 
enough to indicate that he would not discuss the identity of 
the individual. 


The Chairman: Quite apart from disclosing it, if he is 
ready to say he has met this man, that he knows this man 
and that the business ability, the banking experience and 
training of this man is such that he can do a good job— 
with all due respect, that is even stronger than when you 
say it, because you are promoting this. 


Senator Cook: What is the opinion of the proposed presi- 
dent on these regional and ethnic objectives? Have you 
discussed that with the proposed president, how far you 
are going to carry out the regional concept? 


Mr. Levinter: I discussed the regional concept. The presi- 
dent is of the view that regional loyalty is a plus in obtain- 
ing deposits, in having people generally deal with the 
bank—consumer credit, commercial loans, deposits, vari- 
ous things of that sort. He considers it as a plus. 

Perhaps I did give the wrong impression at the last 
hearing. I did not want to give the impression that all the 
deposits obtained in British Columbia were going to be 
available for British Columbia. This has to be worked out 
on aratio, naturally; but the best banking practice must be 
considered. A ratio of the deposits obtained in British 
Columbia should be available for development there, a 
ratio of the deposits obtained in Nova Scotia should be 
available for development there; but one can never over- 
look the overall concept that it is one bank, and that this 
one bank must operate and be successful. 


I am not suggesting, again on a regional concept, that if 
40 per cent of the deposits are made in Nova Scotia, 40 per 
cent should be made available there; but if there is not as 
good a loan available in Nova Scotia, unfortunately it 
cannot go to Nova Scotia. 


Senator Hays: You are not going to have much to do with 
this. This is your philosophy now, which might completely 
change when this gentleman, whose name you do not wish 
to disclose, takes over. Am I right in this? 
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Mr. Levinter: No, sir. Our views do not conflict. When I 
first met this gentleman I explained my views, and I am 
trying to get away from the word “ethnic”, because I was 
tagged with that word by the Financial Post when the first 
notice was put in the Canada Gazette. The squib came in 
as soon as they heard that it was I who was promoting it 
and they called it an “ethnic”? bank. I am trying to get 
away from that because I do not like the word. It is a 
cosmopolitan bank; it is a Canadian bank, and inasmuch 
as Canada is made up of a great number of ethnic groups, 
I suppose one could call it an ethnic bank. But I refer to it 
as a Canadian or a cosmopolitan bank. That is why I 
qualified what I said before. Because a man is an Italian, it 
will not guarantee his loan in any way. But I would like to 
have an Italian on that board who knows the needs of his 
community so that we can better serve and service his 
community. That is what I mean by a cosmopolitan bank. 
If a man is a bright young man and he may be Polish or he 
may be German or he may be Italian, but if he wants to 
come into the banking business, I would like to be able to 
say to him, “Young man, it does not matter whether you 
are white, blue, green or purple, you do the job and you 
will get somewhere some day.” That is all I want. 


The Chairman: After all, the word “ethnic” has a broad 
application; everybody is ethnic. 


Senator Hays: But I go back to my original question. I 
think before we vote on it and consider it, we should know 
exactly the principals behind the bank, who they are and 
what they have done and what sort of confidence we can 
put in them, because, after all, this is what it is all about. 
To me the most important thing about the whole charter is 
the people behind it. 


Mr. Levinter: Sir, the five provisional directors are behind 
it and I can tell you that they are: my father, Dr. LaSalle, a 
gentleman who is a Polish accountant by the name of Mr. 
Gutkowski, a gentleman by the name of Pianosi from 
Sudbury and myself. The board will certainly be enlarged 
because we want to have an excellent board. 


Senator Hays: You are all nice-looking people and you 
look intelligent and bright, but I would just like to see it all 
down. 


The Chairman: You want a chart? 
Senator Hays: Yes. 
Mr. Levinter: I gave this last week, sir. 


The Chairman: No, you gave the history of the provision- 
al directors from almost their original birthday down to 
date. But what we are talking about here, if I understand 
Senator Hays correctly, is a chart in relation to the person- 
nel who would be the senior operating officials of the 
bank. Granted you will have to put Mr. X as president 
because you do not want to disclose his name, but what 
about the others? 


Mr. Levinter: But, sir, these are all people in the banking 
institution. 


Senator Benidickson: Mr. Chairman, we do not ask this 
normally if we are incorporating an insurance company 
which eventually has vast sums of money to administer. 
Often we are only shown a list of provisional directors. 
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The Chairman: Senator, this may be your view, but Sena- 
tor Hays has asked the question and certainly it is rele- 
vant. If he asks it, it is relevant. 


Senator Benidickson: But I should say it has not been a 
universal precedent or practice in this committee to ask, 
before a charter is granted, who the eventual directors are 
going to be. Maybe it is desirable and I am not objecting to 
the question. 


The Chairman: What Senator Hays has asked, as I under- 
stand it, is who will be the senior personnel who will be 
operating the bank. 


Senator Benidickson: If they are coming from important 
jobs in the present banking system and these applicants do 
not get their charter, in many instances it may be very 
embarrassing, even catastrophic, to those people and they 
will lose their jobs in the existing banking system. 


The Chairman: Is that the answer Mr. Levinter makes? 


Mr. Levinter: Oh, yes. I am equivocal and I cannot dis- 
close their names. 


Senator Hays: It seems to me that if you are granting a 
charter, it is reasonable to want to know whether it is 
going to be a success or a failure. I do not have all that 
much money to invest, but when I do I look at the manage- 
ment first to see if my money will be safe and if it is going 
to be used wisely. 


Mr. Levinter: Before a dollar’s worth of shares are sold, 
yes, the management will be disclosed, but we have to 
have our charter first. That is all I can say. The manage- 
ment, of course, is very important, but I would point out 
that Mr. Hall was not employed by the Bank of British 
Columbia and they did not have a president until they had 
been open for six months. I am sorry, sir, I cannot give you 
that. I can give you our organizational structure. 


Senator Benidickson: The Inspector General would not let 
you operate unless there was a certain amount of capital 
paid up which he felt was sufficient to protect the public. 


The Chairman: It does not read that way. It says: 


When, at the time of the application for the approval of 
the Governor in Council, a sum of less than one-half of 
the authorized capital stock has been subscribed, the 
Governor in Council shall, when granting the approv- 
al, reduce the authorized capital stock to the largest 
multiple of one million dollars that is not greater than 
twice the amount so subscribed, Schedule A is there- 
upon amended accordingly... 


When these people apply and indicate the quantity of 
capital they have subscribed, and the Inspector General 
compares that with what is authorized or stated to be the 
authorized capital, then if it does not bear a certain rela- 
tionship, the authorized capital is reduced accordingly. 


Senator Benidickson: Mr. Chairman, you are one of our 
best lawyers. I am glad you have quoted this from the 
Bank Act for us. That is really what I meant. The public is 
protected through investigations and inquiries subsequent 
to the issue of the charter by the Inspector General of 
Banks. 
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Mr. Dwyer: And the money is held in trust until such time 
as the licence is granted. So there is no way the provisional 
board can use these funds until such time. 


Senator Benidickson: Does the cabinet itself have to come 
in after Parliament grants the charter? 


Mr. Levinter: It is the Governor in Council. 
Senator Benidickson: Yes, the same personnel. 


Senator Beaubien: Mr. Chairman, I feel that the Senate’s 
job is to look into the past histories of the provisional 
directors so that this committee can ensure that they are 
perfectly honest, respectable citizens, that they have very 
good histories in business, and so on and so forth. If we 
are satisfied with the investigation which has been made, I 
feel the Bank Act can look after the rest of it; but I feel 
that this is the Committee’s real purpose. 


Senator Connolly: The only thing that I would like to add 
to that, Senator Beaubien, is that we have asked that Mr. 
Dwyer, who did the investigation for this board, come here 
and give us an account of his investigation. 


The Chairman: And he is here. 


Senator Connolly: And of his own responsibility, he has 
said, ““Yes, I am a financial consultant, and I think this is a 
valid proposition.” 


The Chairman: We asked the sponsors to bring in their 
financial representative to indicate the studies and projec- 
tions he had made with regard to this matter. Is it the 
desire of the committee to hear the representative? 


Hon. Senators: Yes. 


Senator Cook: Who certifies the chartered analyst? Is ita 
degree from a university? 


Mr. Dwyer: In the investment community there has been 
a professional designation for some time. Such an institute 
was started in the United States some years ago, and it 
was introduced into Canada in 1964. It involves having had 
a certain number of years’ experience in other business 
and taking hours of courses and examinations over a 
three-year period. 


It is the hope of the International Federation of Chart- 
ered Analysts that it will be accepted as a designation just 
as, say, a C.A. is. In the community this is the top analyti- 
cal designation that a man can obtain. 


Senator Burchill: If this gentleman meets all the require- 
ments of the Bank Act, then I do not think that we need sit 
here any longer, and I move that the bill be passed. 


The Chairman: The committee has already indicated that 
it would like to hear the auditor or the accountant. 


Senator Lang: How long, on your projections, will this 
bank be in a loss position? Where is your turn-around 
point? How much of your capital is going to be eroded 
before you start making a profit? 


Mr. Levinter: We have projected, in line with the Bank of 
British Columbia for the first three years. After the first 
three years we have no past precedent upon which to 
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draw. Therefore we can only set our goals for the fourth 
and fifth years based on management experience, taking 
into consideration the amount of capital raised and the 
base which will have been obtained after that first three- 
year period. 


After taking into consideration an appropriation for 
losses of $300,000, and after paying $50,000 into a rest 
account, there should be a profit of $12,177 in the first 
year. That is on earning assets as opposed to total assets. 
Total assets after the first year are anticipated at $75 
million. 


The Chairman: What capital are you referring to? 


Mr. Levinter: Twenty million dollars will be raised in the 
first instance. The earning assets of the bank, to come to 
that net profit, would be $63 million. The earning assets 
are made up of treasury bills, securities, day call and short 
loans to investment dealers which are secured, loans 
which include business and personal, consumer credit, 
mortgages, and other currencies. That is the earning 
assets. For the second year, which follows right in line 
with the Bank of British Columbia, the net would be 
$25,600; that is after an appropriation for losses of $850,- 
000; plus a further $50,000 in the rest account. The net then 
of undivided profit would be $25,600. In the third year, 
after an appropriation for losses of $1 million and a fur- 
ther $50,000 into the rest account, the profit would be 
$34,409. In the fourth year, with appropriation for losses of 
$1,500,000 and in the rest account $225,000— 


Senator Benidickson: Why does the “rest account” provi- 
sion go up almost five times in that fourth year? 


Mr. Levinter: As I understand it, this is a method putting 
away profit so that you are not taxed; you are building up 
the capitalization of the bank. At this point they thought 
$225,000, and they would have a $35,603 profit; that would 
be undivided profits. 


The Chairman: Would this be a good place to interject? 
Perhaps Mr. Ryley could tell us on what basis you calculat- 
ed the losses in each year. 


Mr. Patrick Ryley: I think I should explain that these are 
the projections made by the proposed management of the 
bank. Our role is to review these, and really to try to 
determine whether they are based on reasonable assump- 
tions, so that the appropriation for losses is the appropria- 
tion over and above, as you know, the actual losses that we 
expect to incur. When Mr. Levinter is quoting the balance 
of profits, I think most in the banking business feel the 
balance of revenue is more appropriately the profit of the 
bank. Of course, that is expressed before appropriation 
for losses and income taxes. I hope those remarks might 
clarify the position. 


Senator Molson: That figure you say is expressed before 
appropriation for losses, but there is the appropriation to 
come in from the five-year experience, which would come 
on to administration and other charges up above. 


Mr. Ryley: That is correct. 


Senator Molson: So you are speaking about non-specific 
reserves. 


Banking, Trade and Commerce 


October 6, 1971 


Mr. Ryley: These are the appropriations for losses that 
banks make after this determination has been made, yes. 
It is a contingency appropriation. 


Senator Benidickson: That has something to do with 
income tax? 


Mr. Ryley: Not in its entirety, no. 


Senator Molson: This is all done in accordance with the 
requirements of the Inspector General of Banks. That is 
what you are Saying. 


The Chairman: And the provisions of the Bank Act. Mr. 
Levinter, in making these calculations were there availa- 
ble the experiences of the Bank of British Columbia in 
those years, to see how it did in relation to its build-up? 


Mr. Levinter: Yes, sir. As I say, for the first three years 
our projections and goals are the same as the Bank of 
British Columbia. What I have just indicated to you fol- 
lows their pattern almost exactly, except in 1975, which is 
the third year, as I understand, it, as of July 1, the Bank of 
British Columbia had $162 million in assets. We anticipate 
having $74 million more in capital, which would mean that 
we would have $1674 million, but by reason of our 
anticipated mix and our anticipated national character, 
instead of the $162 million which the Bank of British 
Columbia had as of July 1, our total assets were $180 
million. This is $10 million more after the third year than 
the Bank of British Columbia. That is a projection of $10 
million more than the Bank of British Columbia. 


Senator Benidickson: Although you propose to start with 
50 per cent more capital than the Bank of British 
Columbia eventually started with? 


Mr. Levinter: Yes, but we have tried to be conservative to 
the nth degree in making these projections, because we 
want to set goals for management which are good goals. 
We do not want to set impossible goals. Moreover, the 
goals we set must be credible. So this is what management 
has taken into consideration. We have kept lower limits all 
the way down. For example, I understand that in the 
accumulated appropriations for losses basically they put 
25 per cent more than the average banks do. 


I heard a comment that you are allowed the five-year 
experience; but in fact we have no experience. So as a 
percentage of total expenses we have taken 25 per cent 
more, again just to be conservative all the way down the 
line. 


The Chairman: Mr. Levinter, suppose you do not get the 
$20 million of authorized capital, have you looked at this 
on the basis of other amounts—for instance, $10 million? 


Mr. Levinter: Yes, sir. 


The Chairman: Would you throw up a profit figure in 
each year with $10 million? 


Mr. Levinter: In view of the fact that I am advised by 
management that our first two years fall right in line with 
the Bank of British Columbia, regardless of the fact that 
we have more capital, and we still show a profit of $12,177, 
I would say, yes. I would say that with $10 million, of 
course, the bank is feasible. It is not as comfortable as I 
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should like to have had, because with the $20 million you 
can get off that much more quickly. If we were to get only 
$10 million, we would not put in as many branches. You 
cut your cloth to suit your pocketbook. 


The Chairman: Have you set an objective of an amount 
that you must have subscribed before you would apply for 
your charter? You realize that under the Bank Act you 
may start with a minimum capital of $1 million. Have you 
set any amount below which you would not pursue the 
matter? If you got $1 million subscribed, would that mean 
that you would go ahead? 


Mr. Levinter: No, sir. In my view it would be utterly 
impractical with $1 million. I would think that the break- 
away point would be higher than that. However, again in 
view of the investigations that were made there was not 
great consideration given to this. We considered that if we 
had $12 12 million there would be no problem. At $10 
million I do not think there are any problems, but if we got 
below $10 million it would certainly have to be considered 
very, very carefully. This, again, would depend on -hat 
management advised us, what our financial consultants 
advised us, what our accountants advised us. If it were 
below $10 million and they in their wisdom considered that 
it would not be feasible, then we would have to accept 
their advice. That is all. 


Senator Hays: Mr. Chairman, perhaps we could get Mr. 
Scott, the Inspector General of Banks, to answer the ques- 
tion that I asked. 


The Chairman: Certainly, Senator Hays, but first I 
believe Senator Lang has a supplementary on this same 
point. 


Senator Lang: Thank you, Mr. Chairman. Mr. Levinter, 
do you use the Bank of British Columbia experience to 
make your assumptions as to your rate of intake of 
deposits? 


Mr. Levinter: Yes, sir, except that in our fifth year again 
in considering prognostications we use the general indus- 
try average. I can say that in using the general industry 
average, the percentage of deposits of total capital is 54.9 
per cent. That is personal savings. At the end of five years 
we considered only 40 per cent of our total assets being 
personal savings. There were two reasons. The first was 
that we have to build up our deposits to the general indus- 
try average as experienced for many years. Secondly, 
management has indicated to us that personal savings 
deposits, in their opinion, as the years go by will form less 
and less of the total assets of banks. This is because of the 
general public’s present knowledge of the value and inter- 
est rates which they can obtain on, for example, certifi- 
cates. The general public is becoming more and more 
aware of the fact that it is not a very profitable proposition 
to keep money in personal savings in banks. Therefore, 
management is of the view that the trend will decline in 
this regard. Therefore, again in an effort to be conserva- 
tive, while the industry average was 54.9 per cent in 1969, 
after we have been in operation for five years we believe 
we will have only 40 per cent of our assets in this category. 


Senator Hays: Mr. Scott, in discussing the United Bank of 
Canada with the principal who are here today, are you 


satisfied with all the investigations you have carried out to 
this point in so far as personnel and that sort of thing are 
concerned? 


Mr. W. E. Scott, Inspector General of Banks: At this point, 
Senator Hays, it is difficult and unusual to be able to carry 
out a full investigation; all the plans are tentative. After 
the act is passed, if it is, there will presumably be a period 
in which these people can, as they have indicated, make 
firm engagements and firm up their plans. There will be 
an opportunity later, when they apply for their certificate, 
to obtain a much better picture of the situation than is 
possible for any group applying for a charter at this point. 


Senator Hays: If at that point in your investigation you 
are not satisfied, then the deal is off? 


Mr. Scott: I do not have that power in my hands; I can 
only recommend to my minister. 


Senator Benidickson: Do you recommend to the Governor 
in Council? 


The Chairman: It is the Governor in Council who issues 
the certificate. 


Senator Hays: On the recommendation of the minister, I 
suppose. 


Mr. Scott: Yes. 


The Chairman: Yes. Do you feel that you have authority 
under the Bank Act to carry out these investigations after 
a charter has been issued and before a certificate has been 
issued, or are you studying what money they have collect- 
ed and what their authorized capital is in order to recom- 
mend to your minister on that basis? 


Mr. Scott: It is usual, sir, to be in touch with the manage- 
ment of all new banks in that period, following the plans 
quite closely. Therefore one would hope to have a reasona- 
ble picture of their ability to do what they are planning by 
the time they ask for the certificate to open their doors. 


The Chairman: I just wonder what authority you have to 
do that. 


Mr. Scott: To keep in touch with them? 
The Chairman: Yes? 


Mr. Scott: I think the authority is in the act to require 
information, if necessary. 


Senator Benidickson: Assuming that a charter is granted, 
Mr. Scott, then between that time and your recommenda- 
tion to the minister, and also from the point of your recom- 
mendation to the minister to the point of a granting a 
certificate from the Governor in Council, what control is 
there over the funds that have been put forward by inves- 
tors in the capital of this bank? 


Mr. Scott: In a sense they are trust funds in the hands of 
the provisional directors. 


Senator Benidickson: Would you periodically look and see 
if that trust fund is there intact? 


Mr. Scott: It can be done, yes, but they would have no 
authority to make loans or accept deposits. 
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Senator Benidickson: It would be an illegal act if they 
encroached on that capital before the certificate was 
issued? 


The Chairman: It would be illegal for them to do anything 
of a banking nature before they had their licence. 


Any other questions? 


Senator Benidickson: What if they pay organizational 
expenses out of the funds? 


Mr. Scott: They may incur a liability for these expenses, 
but they are quite limited under the act with respect to the 
extent that they can pay them. 


The Chairman: Are there any other questions you wish to 
ask Mr. Scott? 


Senator Lang: Are the powers vested in either you or the 
minister under the Bank Act with respect to the operation 
of a bank comparable to those under the Trust Companies 
Act? Can you put in a comptroller or supervisor, if you 
wish, and operate it yourself, if necessary? 


Mr. Scott: Within quite wide limits. The management of 
banks, like the management of trust companies, is respon- 
sible— 


Senator Lang: Yes, I know that, but there are great 
powers conferred under the Trust Companies Act. I am 
just wondering if there are comparable powers conferred 
under the Bank Act. 


Mr. Scott: Under the Bank Act the minister’s power to put 
in a curator is limited to the circumstances under which he 
deemed the bank to have become insolvent. There is no 
authority for him to step into management before that 
situation is reached. He can express views, but he cannot 
act. 


The Chairman: Are there any other questions? 


Senator Hays: Mr. Scott, you really do not make a thor- 
ough investigation until after the charter has been issued, 
is that right? Your responsibility starts at that point, does 
it, or do you examine the principals before that point? 


Mr. Scott: I believe the statutory responsibility that is laid 
down in the act does not start until after they have 
received the certificate, but, as a matter of practice, the 
Inspector General of Banks has been the official on whom 
the minister relies to keep in touch with the progress of 
things in the bank before the certificate is issued. 


Senator Hays: Before the charter is granted? 
Mr. Scott: Before and after the certificate is granted. 


Senator Hays: Then you do look at those who may be 
applying for a charter at this point? 


Mr. Scott: I would assume that would be one of the things. 
Senator Hays: Have you done this? 


Mr. Scott: I do not believe I know more about these 
people than has been stated in this committee. 


The Chairman: It has been said that you have talked to 
the person who may be the head of this bank. Is that right? 


Mr. Scott: Yes. 


The Chairman: And without asking you to disclose his 
name, is he a man of banking experience and ability and 
integrity? 


Mr. Scott: I have no reason to doubt that. 


Senator Cook: Would it be fair to say that your depart- 
ment would pay particular attention to a bank in its for- 
mative years, more so than you would to a well established 
bank? 


Mr. Scott: Yes. 


The Chairman: Are there any other questions? Are you 
ready for the motion? Shall I report the bill without 
amendment? 


Hon. Senators: Agreed. 


The Chairman: The committee meets again tomorrow 
morning at 9.30, at which time we will discuss the tax bill. 


The committee adjourned. 
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Orders of Reference 


Extract from the Minutes of Proceedings of the Senate, 
October 5, 1971. 


“Pursuant to the Order of the Day, the Senate 
resumed the debate on the motion of the Honourable 
Senator Forsey, seconded by the Honourable Senator 
Lafond, for the second reading of the Bill C-262, 
intituled: “An Act to support employment in Canada 
by mitigating the disruptive effect on Canadian indus- 
try of the imposition of foreign import surtaxes or 
other actions of a like effect”’. 


After debate, and— 
The question being put on the motion, it was— 


Resolved in the affirmative. 
The Bill was then read the second time. 


The Honourable Senator Forsey moved, seconded 
by the Honourable Senator Heath, that the Bill be 
referred to the Standing Senate Committee on Bank- 
ing, Trade and Commerce. 


The question being put on the motion, it was— 


Resolved in the affirmative.” 


Robert Fortier, 
Clerk of the Senate. 
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Minutes of Proceedings 


Tuesday, October 5, 1971 
(42) 


Pursuant to adjournment and notice the Standing 
Senate Committee on Banking, Trade and Commerce met 
this day at 8:00 p.m. to consider the following Bill: 

Bill C-262, “An Act to support employment in Canada by 

mitigating the disruptive effect on Canadian industry of 

the imposition of foreign import surtaxes or other 
actions of a like effect”. = 


Present: The Honourable Senators Hayden (Chairman), 
Aird, Beaubien, Benidickson, Burchill, Gelinas, Grosart, 
Isnor, Molson, Smith, Sullivan, Walker and Welch—(13). 


Present, but not of the Committee: The Honourable 
Senators Forsey, Heath,McNamara and Molgat—(4). 


In attendance: E. Russell Hopkins, Law Clerk and Par- 
liamentary Counsel and Pierre Godbout, Director of Com- 
mittees, Assistant Law Clerk and Parliamentary Counsel. 


WITNESSES: 


Department of Industry, Trade and Commerce: 
The Honourable J.L. Pepin, Minister; 


Mr. L.F.. Drahotsky, General Director, Office of Indus- 
trial Policy Advisor; 


Mr. R.E. Latimer, General Director, Office of Area 
Relations. 


Amendments to Clause 6(1) and Clause 7(2) and the 
possibility of inserting a review procedure in the Bill was 
discussed. 


At 10:00 p.m. the Committee adjourned to the call of the 
Chairman. 


Wednesday, October 6, 1971. 
(44) 


Pursuant to adjournment and notice the Standing 
Senate Committee on Banking, Trade and Commerce met 
this day at 11:20 a.m. to further consider: 


Bill C-262, “Employment Support Act”. 


Present: The Honourable Senators Hayden (Chairman), 
Aird, Beaubien, Benidickson, Burchill, Carter, Connolly 
(Ottawa West), Cook, Desruisseaux, Flynn, Gelinas, 
Giguere, Haig, Hays, Isnor, Lang, Molson, Smith, Sullivan, 
Walker and Welch—(21). 


Present, but not of the Committee: The Honourable 
Senators Heath and Laird—(2). 
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In attendance: E. Russell Hopkins, Law Clerk and Par- 
liamentary Counsel and Pierre Godbout, Director of Com- 
mittees, Assistant Law Clerk and Parliamentary Counsel. 


WITNESSES: 


Department of Industry, Trade and Commerce: 
The Honourable J.L. Pepin, Minister; 


Mr. L.F. Drahotsky, General Director, Office of Indus- 
trial Policy Advisor. 


Upon motion it was Resolved that Clause 6(2) be amend- 
ed, Clause 7 be amended by adding thereto a new sub- 
clause (3) and that amendments be made to Clause 21. 


NOTE: The full text of the amendments appears by 
reference to Report of the Committee immediately follow- 
ing these Minutes. 


Upon motion it was Resolved to report the said Bill as 
amended. 


At 12:20 p.m. the Committee adjourned until 3:00 p.m. 
this day. 


ATTEST: 


Frank A. Jackson 
Clerk of the Committee. 


Report of the Committee 


Wednesday, October 6, 1971. 


The Standing Senate Committee on Banking, Trade and 
Commerce to which was referred Bill C-262, intituled: ‘‘An 
Act to support employment in Canada by mitigating the 
disruptive effect on Canadian industry of the imposition 
of foreign import surtaxes or other actions of a like 
effect”, has in obedience to the order of reference of 
October 5, 1971, examined the said Bill and now reports 
the same with the following amendments: 


1. Page 3: Strike out subclause (2) of clause 6 and substi- 
tute therefor the following: 


“(2) Not more than two-thirds of the members of the 
Board at any time may be members of the Public 
Service within the meaning of the Public Service 
Employment Act but a vacancy occurring in the mem- 
bership of the Board that has the effect of temporarily 
reducing the number of members of the Board who 
are not members of the Public Service below one-third 
of the members of the Board does not invalidate the 
constitution of the Board or impair the right of the 
members to act if the number of members is not less 
than a quorum.” 


2. Page 3: Immediately after subclause (2) of clause 7, 
add the following as new subclause (3): 

“(3) The Chairman shall preside at any sittings of the 

Board at which he is present and shall designate one 

of the other members to preside at any sittings of the 
Board at which he is not present.” 


3. Page 8, clause 21: In lines 9 and 11 strike out the words 
“fiscal year’? and substitute therefor the words “annual 
quarter’”’. 


Respectfully submitted. 


Salter A. Hayden, 
Chairman. 
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The Standing Senate Committee on Banking, Trade 


and Commerce 


Evidence 


Ottawa, Tuesday, October 5, 1971 


The Standing Senate Committee on Banking, Trade and 
Commerce, to which was referred Bill C-262, to support 
employment in Canada by mitigating the disruptive effect 
on Canadian industry of the imposition of foreign import 
surtaxes or other actions of a like effect, met this day at 8 
p.m. to give consideration to the bill. 


Senator Salter A. Hayden (Chairman) in the Chair. 


The Chairman: Honourable senators, we have one bill for 
consideration this evening, Bill C-262. 


We have with us the Minister of Industry, Trade and 
Commerce, the Honourable Jean-Luc Pepin; Mr. L. F. 
Drahotsky, General Director, Office of Industrial Policy 
Advisor, and Mr. R. E. Latimer, General Director, Office 
of Area Relations. 


Following our usual practice, I think we should first ask 
the Minister to make a statement. 


Honourable Jean-Luc Pepin, Minister of Industry, Trade and 
Commerce: Mr. Chairman and honourable senators, my 
statement will be rather short, Senator Forsey having 
done a remarkable job in introducing the bill, a bill which 
is slightly complicated and is introduced in, I will admit, 
rather complex circumstances. I am sure that all honoura- 
ble senators have read the bill, that they have listened to 
those who spoke in the debate, that they have read the 
debates in the other place and, no doubt, the reports of the 
committee of the other place which considered the bill. 


If I were to introduce it now very rapidly I would simply 
remind honourable senators of the permanent character 
of the bill itself, which character Senator Forsey empha- 
sized extremely well. I would also remind honourable 
senators that even if the bill is of a permanent nature, it is 
not temporary application, to deal with the current crisis. 
As soon as the surcharge disappears, obviously the bill 
will no longer apply. 


I would emphasize that its purpose is to maintain 
employment. In view of some of the things that have been 
said, I would point out that it applies equally to all parts of 
Canada. It may very well be that because of the concentra- 
tion of industry in Ontario and Quebec the actual benefits 
will be higher, on a provincial basis, in Quebec and 
Ontario than they would be in, for example, Western 
Canada. 


However, I can assure you that when the provincial 
ministers of industry and commerce attended a meeting 
that I called for the purpose of discussing the U.S. sur- 
charge they were very keen to see this bill apply in their 
respective provinces. Despite, what might seem to an 


Ontarian, its rather small size, the benefits of this bill to, 
for example, Prince Edward Island, will be very important 
in Prince Edward Island terms. I think one has to bear all 
these things in mind. The effects in Prince Edward Island, 
though immensely smaller in dollars than the effects in 
Ontario, will be quite large, for Prince Edward Island. All 
the provinces were most interested in seeing this bill 
passed. Mr. Evans from Manitoba, for example, expressed 
dissatisfaction with some aspects of the bill, but he has not 
called for their non-application in Manitoba; you may be 
sure of that. 


I repeat that it is not a profit maintenance measure. If 
there is no likelihood of significant export dislocation at a 
plant, assistance will not be provided simply for the pur- 
pose of making up the reduced profitability of a company 
on account of the import surcharge. The profits of a com- 
pany is not the preoccupation of this bill. 

Senator Forsey emphasized, as both I and my Parlia- 
mentary Secretary did, that this is not an export subsidy 
measure. A company receiving assistance is not obliged to 
maintain its level of exports for the purpose of this pro- 
gram. It does not matter where the products are sold, 
whether abroad or in Canada. In the other place I indicat- 
ed that there were six or seven possibilities opened to a 
company receiving assistance under this bill. A company 
can use the money to effect a change of products. A 
company can simply add to inventories. A company can 
develop markets elsewhere. A company can do a number 
of things. 


Senator Forsey: Faire de la peinture. 
Hon. Mr. Pepin: Faire de la peinture si elle le préfére. 


The Chairman: On that point, Mr. Minister, the purpose 
of the bill is to maintain employment, but if a company is 
going to change various products, it will have to spend 
money to do so. The money that it will spend will have to 
be its own money, because the only maintenance it gets out 
of this fund is the grant to maintain employment. 


Hon. Mr. Pepin: I will come back to that in a moment. 
Senator Manning was emphasizing the difficulties of 
implementing this bill. Some of us have thought of that, 
too. It is not news. I will come to that in a moment, if you 
do not mind. Let me try to finish first the few ideas I wish 
to express. 


Obviously, as Senator Forsey also said, this will not 
solve all the problems faced by Canadian industry in gen- 
eral—not even the problems arising out of the wide-rang- 
ing economic measures recently announced by the United 
States. Senator Forsey emphasized the word ‘mitigate’ — 
in good English and in good French, too, ‘“mitiger’’. 
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Already damage is being created, particularly in terms of 
the uncertainty which exists in Canada-United States 
trade relations, because of these U.S. measures. A number 
of companies are possibly not pushing as hard their 
exports to the United States as they would have otherwise. 
A number of people in the United States may very well 
feel that this is a great message to them, from high above, 
that a new psychology has to be implemented. So, damage 
is actually being done. The only thing the bill can do is try 
to limit the damage done to employment in Canada. 


Senator Isnor: Should it not be the other way, that they 
should be putting a special effort into it? 


Hon. Mr. Pepin: Yes, but when you do not think that the 
benefits will be as high as they have been in the past, or 
were expected to be, it is human for people to tone downa 
bit on the efforts they were making. 


Senator Walker: I missed what you said. I understood you 
to say “when the surtax was withdrawn”. What effect will 
that have? You said something about that earlier. 


Hon. Mr. Pepin: As the bill concerns the surtax, when the 
surtax is withdrawn the implementation of the bill will 
stop. 


Senator Walker: Yes. 


Hon. Mr. Pepin: I cannot tell you that implementation will 
stop on the very hour the surcharge is removed because 
there probably will be a cleaning up job to do, but that is 
the general idea. If a similar bill is to be invoked again, the 
Government will have to demonstrate that there is another 
crisis, that there are circumstances similar to this, as 
indicated in the long title of the bill. 


The Chairman: And most likely provide money. 


Hon. Mr. Pepin: Yes. I presume that on that occasion it 
would be done, as the bill exists, by special estimates. 


Senator Walker: Would it be by order in council or would 
you have to go to Parliament? 


The Chairman: I am not sure. Would you develop that, 
Mr. Minister? I am not sure whether it can be done by 
estimates, because the bill statutorily limits the amount to 
$80 million and limits it to 1971-72. 


Hon. Mr. Pepin: The difficulty we had here was perhaps 
to pass this as general legislation and not mention money 
and go for supplementary Estimates to get the money. We 
thought that it would be more democratic to put that 
particular amount of money needed for the next six 
months in the bill, with the clear understanding that when 
that period of time is over, or even if not enough money is 
being provided by this bill, the Government would have to 
go the supplementary Estimates way to get more money. 


Senator Walker: You would have to go before Parliament 
for more? 


Hon. Mr. Pepin: Yes. 


The Chairman: There is a question we can settle at that 
time, whether you can go by way of Estimates at that time, 
where there is a statutory limit in the bill; but that is not 
the subject-matter tonight. 
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Senator Benidickson: No, but the Government Leader 
referred to a ruling in the other place, in the House of 
Commons last year, about limiting the power of legislation 
by limiting the amount which can be voted. I have not 
checked to find out what he meant by that, but that is what 
he said. 


Hon. Mr. Pepin: Senator Benidickson, this bill will obvi- 
ously be used in very extraordinary circumstances. As you 
cannot anticipate extraordinary circumstances as you do 
for ordinary circumstances, for which you anticipate in 
departmental budgets, obviously you must have a supple- 
mentary Estimate to cover these extraordinary, abnormal 
situations. 


Senator Forsey: That is what I suggested, in answer to a 
question by the Leader of the Opposition in the Senate; 
and the Leader of the Government said that on account of 
this ruling last year in the House of Commons, that I was 
not aware of, it would not be possible to proceed by way of 
putting something in the Estimates, and I was rather 
surprised. 


Hon. Mr. Pepin: If the chairman is right in what he has 
just said, or in what he has said as being a possibility— 
which is, if it is true that the Government cannot vote 
extra money for the period of time which is covered by the 
bill, then obviously we would have to come back to Parlia- 
ment to get extra money— 


Senator Walker: You would just amend the act. In the 
case of the National Housing Act—I was the minister 
responsible for several years—if we wanted more money, 
we amended the act and increased the amount. 


The Chairman: I only interjected the question when the 
minister said that this was permanent legislation. Parlia- 
ment retains control by virtue of the fact that they may 
have to come back for money from time to time—and that 
is a good feature. 


Senator Benidickson: Even within the current year. 
The Chairman: Yes, and that is a good feature. 
Senator Benidickson: Yes. 


Hon. Mr. Pepin: I would have thought that, even for the 
six months coming, even with the amount of money 
allocated to it by the bill, if things should turn worse than 
we have anticipated, and the possibility of getting more 
money through supplementary Estimates was still open, it 
would be done in that way—but if I am not right, we will 
do what the law says, obviously. 


Senator Walker: It is a question of the way to do it and 
that is not our task now. 


Hon. Mr. Pepin: I do not want to state again what the 
three eligibility criteria are. You remember these. 


Senator Benidickson: No. That was referred to. Someone 
said in our debates that you recited in committee, for the 
House of Commons, that there were three basic principles, 
but they are not stated in the bill. Can you put them on 
record here? 


Hon. Mr. Pepin: I will red them. The first criterion for 
eligibility is that the surtax has caused or is likely to cause 
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a significant reduction in employment at the plant. The 
word “significant” there is the important word. As I said 
in the House, and it was repeated here, the size of the plant 
has no relevance. What is “significant” in a plant employ- 
ing ten people may be one or two; and what is “signifi- 
cant” in a plant employing a thousand people may be fifty 
less or more. We have given a lot of discretion to the board 
in these matters, because it is not always easy to define 
these things. I will come back to the discretionary aspect 
of the bill, if you wish, later on. 


The second criterion for eligibility is that no less than 20 
per cent of the plant’s 1970 output must have been export- 
ed to the country imposing the surtax and was of a class 
that would now be subject to the surtax. As was explained, 
section 15 of the bill foresees the possibility that excep- 
tions might be made, even to that 20 per cent rule or to the 
other criteria. 


The Chairman: Where is the 70 per cent provided? Is that 
by regulation? 


Hon. Mr. Pepin: The 20 per cent is in the regulations. We 
have to establish a difference here between what is in the 
bill and what is in the regulations. We tried to put as much 
in the bill as could be covered by the bill; but this 20 per 
cent basis is bound to change from one situation to the 
other, so we kept that for the regulations. 


Senator Aird: You think that 15 gives you sufficient 
flexibility? 


Hon. Mr. Pepin: 20 per cent. 
Senator Aird: No. Section 15 of the bill? 


Hon. Mr. Pepin: Yes. As matter of fact, some people have 
said this gave the board and the Government too much 
flexibility. What we are saying is that there may be hard- 
ship cases. There may be a company exporting 15 or 18 per 
cent in Cornwall, or in some place where unemployment is 
very high, and in these circumstances we wanted to keep 
the possibility of intervening, to help it maintain 
employment. 


Senator Walker: You are going to be swamped with 
applications, are you not? 


Hon. Mr. Pepin: We expect over a thousand. Mr. Dra- 
hotsky and his group have a list of all the companies that 
would be or could be eligible. They have tried to bring it 
down to what is expected. It would be 1,300 in the first 
90-day period, so Mr. Drahotsky tells me. 


Senator Isnor: What is that 1,300 based on—previous 
business? 


Hon. Mr. Pepin: On a survey that we conducted in the first 
few days following the announcement of the surcharge. 


Senator Isnor: Is it on the basis of the previous business? 


Hon. Mr. Pepin: Yes, on the 1970 performance. Mr. Dra- 
hotsky may explain, if you are curious, the ‘‘base period” 
and to the “assistance period”. It is a bit complicated and I 
would prefer not to try it. 
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The Chairman: Mr. Minister, may I interject a question 
here? It appears to me that, the object of this bill being to 
maintain employment, if employment is reduced because 
the product no longer finds a market in the United States 
by reason of the surcharge, that means that those people 
who worked on the production of that product would have 
no work to do, because the company obviously would not 
go on manufacturing a product, if they had no market. 
Then the grant is supposed to maintain those people in 
employment. 


Hon. Mr. Pepin: Yes. 


The Chairman: 
employment? 


Does it determine in what kind of 


Hon. Mr. Pepin: No. That is exactly the flexibility which is 
given to the employer. 


The Chairman: But there are limits to the way you can 
shift employees, as I understand it, in these days of unions. 


Hon. Mr. Pepin: Yes. 


The Chairman: There is a limit to where you can direct 
employees to work. 


Hon. Mr. Pepin: This point was raised in the House by the 
member from Kent, if I remember correctly, and my 
answer was that these being extraordinary circumstances, 
I would hope and expect that unions and employers alike 
would show a bit of flexibility. I suggest that this will be 
done. ; 


The only case where a company will be allowed to bene- 
fit, notwithstanding the fact that the company would not 
maintain employment at the level of previous times, is 
when something rather extraordinary takes place and 
when the board may be asked to fix a level. I presume you 
are aware of the possibility of circumstances that we 
anticipate, such as, for example, there being a fire in a 
plant and only half the plant being in production as a 
result. Obviously, in such circumstances, you would not 
want to keep the company at the level of employment it 
had before. If the company is going through a rationaliza- 
tion or a modernization program, and if under this ration- 
alization program, they need only 75 per cent of the level 
of employment they had previously, then in such circum- 
stances the board has the power to fix the level at which 
employment must be maintained. That is, again, common 
sense. 


The Chairman: I am sorry to interject, but I was looking 
at section 12. Section 12 provides for the amount of the 
grant, and it would appear that the measuring stick pro- 
vided there is the amount which in the opinion of the 
board would be adequate to maintain employment by the 
manufacturer throughout the prescribed assistance period 
at such levels as those prescribed or specified by the 
board, as the case may be. 


It says, ‘maintain employment by the manufacturer’. So 
that would appear to me at the moment to limit the direc- 
tion of the expenditure of this money and the employment 
to the manufacturing operations of the company at that 
time. 
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Hon. Mr. Pepin: That is taken in a very broad sense. The 
company, as I said, can do a number of things. The compa- 
ny can produce for the domestic market or for markets 
other than the US market. The company can stockpile. It 
can develop new products. It can paint its sheds. It can do 
all kinds of things. 


The Chairman: I am not sure about painting the sheds or 
raking the leaves. You might run into trouble with the 
unions in that regard. As to stockpiling, well, that may be, 
but, if we are going to get into that issue, the stockpiling 
should be considered by the Government. 


Hon. Mr. Pepin: Well, we still hope, and have some reason 
to hope, that the surcharge will be temporary. Consequent- 
ly, this is not a uranium type of operation, if you know 
what I mean. 


The Chairman: I know that. I am trying to figure out how 
you can suggest that the company should carry on manu- 
facturing a product with the grant and maintain its 
employment when it would be necessary to stockpile 
because there is no market. 


Hon. Mr. Pepin: If they do not consider that this is a good 
thing to do, then they will do something else. One has to 
round corners a little bit at the moment, I feel. 


The Chairman: Except that we are spending a lot of 
money. 


Hon. Mr. Pepin: Yes. You bring up the point of the behavi- 
our of unions and I must bring up the point of the behavi- 
our of employers. It is necessary to be intelligent. We had a 
good demonstration of that here from Senator Blois the 
other day. There was a good Canadian reaction. He said 
quite openly that he thought that his company could have 
had other ways and means to cope with the surcharge than 
the use of Bill C-262. So much the better, in my opinion. 
When I read that I applauded. I was the only plum in the 
room! 


The Chairman: That is the old stalwartism that we like. 


Hon. Mr. Pepin: Now, Mr. Chairman, if I may finish my 
remarks, I will be open to questions. 


I have read most of what has been said in the Senate, 
and I notice that the point was raised that the administra- 
tion of this bill would be very difficult. That point of view 
implied that the Government was passing the buck by 
throwing this to a bureaucratic board, if I remember well. 


Senator Benidickson: With no appeal, apparently. 


Hon. Mr. Pepin: I will come back to that particular point 
in a minute, if you do not mind, but my answer to the other 
part is that we are not passing the buck at all. We are 
passing a bill! Also, we have regulations attached to that 
bill, and the board is probably less bureaucratic than most 
boards. It is less, because there is an input from the out- 
side of three members to that seven member board. 


Senator Forsey: It could be more. 


Senator Benidickson: Where do you find that? As I read 
the section, and this bothers me, there will not be any more 


than four technocrats or bureaucrats; the only mandatory 
thing there is to put on the board one outsider as chair- 
man. You could omit having two of the three outsiders, in 
other words. 


Hon. Mr. Pepin: I could clarify that simply by saying that 
we are going to have three outsiders and four officials to 
start with. 


Senator Benidickson: But it is not mandatory. It is simply 
your pledge. 


Hon. Mr. Pepin: That is what we intend to do. 


Senator Benidickson: I would hope you would utilize the 
full powers here and have at least three outsiders so that 
we would not run into the kind of criticism that President 
Nixon is receiving in the United States with respect to 
certain aids to industry in the emergency which labour 
says is not benefitting them. I would hope that labour 
would be represented on your board. 


Senator Forsey: I was going to raise that very point. 


Hon. Mr. Pepin: Bill C-262 is a typical Canadian compro- 
mise; it has some officials and some outsiders. The chair- 
man will be an outsider. The Government has experiment- 
ed in the past with this mix. We have the GAAP program, 
which is run that way, and it has been running well. So we 
are doing the same thing now. I repeat that the chairman 
would be the outsider. 


Senator Benidickson: Am I not correct in saying that if 
this bill is passed you would be obliged by the law to 
appoint only one outsider, who would be the chairman. He 
would be the only one you would be obliged to appoint. 


Hon. Mr. Pepin: I am afraid I had not really concentrated 
on this fine point, a point which Senator Forsey raised in 
his introduction. Concentrating on what I was trying to do, 
which was to get three outsiders and four officials, I did 
not find time to dedicate to this particular, very sophis- 
ticated point. But Mr. Drahotsky might have something 
further to say on that. 


Mr. L. F. Drahotsky, General Director, Office of Industrial 
Policy Advisor, Department of Industry, Trade and Commerce: 
Mr. Chairman, the way I read the bill there will have to be 
three outsiders in the seven member board. 


Senator Benidickson: Where does it say that there has to 
be . It only says that the chairman must be from the 
outside. 


Mr. Drahotsky: I am sorry, sir, but it also says that not 
more than four members may be members of the Public 
Service. 


Senator Benidickson: My point is that it could be five. The 
chairman, who must be an outsider, and four bureaucrats. 
That still is within the bill. 


Hon. Mr. Pepin: You may have a good point, but what I 
am saying is that I am trying to get three outsiders, one of 
whom will be the chairman. So that is the way it is going to 
look. 
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Senator Burchill: There is another point. It says that there 
is to be a quorum of three. Would that mean that the three 
bureaucrats could meet without anybody from outside? 


The Chairman: You would have to assume that notice 
would be given. I cannot imagine a meeting being held 
without notice. No, we must assume that. 


Hon. Mr. Pepin: The point raised is a good one. We have 
seven members on that board and the quorum is three. 


Senator Benidickson: You do not have to have seven. 


Hon. Mr. Pepin: I am talking facts, not legislation. You 
may suppose that we will have seven, because that is our 
intention. It may be that the three who are going to meet at 
a particular moment at seven o’clock on a Wednesday 
morning will be three officials, because they will be the 
only ones available at that particular moment. 


Senator Aird: Mr. Chairman, I think it would meet the 
point raised by Senator Benidickson and be in line with 
the Department’s thinking if the words “not more than” 
were changed to “‘at least”. eee 


Senator Benidickson: That is what I had in mind. In addi- 
tion, in section 6, Subsection (3) I was proposing to put in 
an amendment. That subsection now reads: 


The Chairman of the Board shall be appointed by the 
Governor in Council from among those members of 
the Board who are not members of the Public Service. 


Now that refers to the Chairman, but I do not see anything 
that would make it obligatory for you to appoint three 
members, at least, who are not members of the public 
service. Therefore I was going to propose that subsection 3 
of section 6 should be amended to read that the Chairman 
of the board and at least two other members shall be 
appointed from those who are not members of the public 
service. 


The Chairman: Well, Senator Benidickson, in subsection 
2, it says that not more than four members of the Board 
may be members of the public service. Obviously one 
would then assume that the other members would not be 
members of the public service, and one of them would be 
the Chairman. 


Senator Beaubien: But he only has to appoint five in all. 
The Chairman: No, seven. 

Senator Benidickson: Not more than seven. 

The Chairman: That’s right. 


Senator Aird: I think, Mr. Chairman, it would meet the 
situation if you were to change the words in subsection 2 
which now read “not more than four members....”’ to, 
Peatieast...:. 


The Chairman: That would remove all difficulty. 


Senator Beaubien: Why not just say seven and be done 
with it. 


Senator Benidickson: I have had a suggestion from Sena- 
tor Forsey, speaking on behalf of you, Mr. Minister, that 
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you are going to have a flood of applications, as you have 
indicated tonight,—1,300 in 90 days. I also think it was 
Senator Forsey who suggested during the debate that the 
board may have to divide itself into panels. Therefore I see 
no objection to the words “‘at least’? because you may find 
that you will need more than seven to constitute three 
panels rather than two. If you are to deal with 1,300 
applications, I would not want to restrict you to seven. 


The Chairman: Well, Senator Benidickson, the point you 
raise would be dealt with if instead of the words ‘not 
more” in section 6, subsection 1 there were substituted “at 


” 


least seven....’’. 
Senator Benidickson: I would be satisfied with that. 


Senator Forsey: I should like to raise another point, Mr. 
Chairman. Quite a number of remarks have been made by 
you and by others about possible difficulties with unions. I 
might remark parenthetically that unfortunately not all 
workers are organized. I should like to ask the Minister 
first of all whether in view of the fact that there might well 
be difficulties with unions in some cases and in view of the 
importance of this whole matter to organized labour, the 
Government is considering appointing competent and 
experienced labour representatives on this board? It 
seems to me to be highly desirable to do so if such persons 
can be found, and I am inclined to think that it is not 
impossible to find them. 


Hon. Mr. Pepin: Well, we have three questions in front of 
us now and I want to be sure we remember them. I am 
talking now about the difficulty of administration. We are 
also talking about the composition of the board and Sena- 
tor Forsey is asking me if one of the members will be 
appointed from labour. 


On the last question, we are trying to do that. Fortunate- 
ly or unfortunately I am also trying to get a good distribu- 
tion by region and whatnot in the composition of the three 
outside members of the board. To be absolutely frank, one 
of the “labour’’ names I have clashes with another name I 
have for the same region. So I shall see Senator Forsey 
afterwards to find out if he has any names to suggest to 
me, and if anybody has some names to suggest, I shall 
gladly consider them. The former “Liberal-Labour”’ 
member or the House of Commons from Kenora-Rainy 
River may have some ideas on that subject. 


Senator Benidickson: I pointed out the criticism that Pre- 
sident Nixon is getting about his August 15 statement from 
labour who feel that his legislation provides hand-outs, as 
this does, to industry but that that does not necessarily 
flow through to labour. 


Hon. Mr. Pepin: I am very much aware of it, and I havea 
Minister of Labour who reminds me of it every day. 

We were talking about the composition. Do you want to 
come back to that later? 


Senator Benidickson: No, but I should like your comments 
on Senator Aird’s suggestion in due course. 


Hon. Mr. Pepin: Can we leave it then in suspended anima- 
tion and come back to it? 


Soeal2 


Banking, Trade and Commerce 


October 5, 1971 


I was talking about the difficulties and I recognize that 
there will be some. I have also implied that every board in 
the country be it at the provincial or the federal level, has 
all kinds of difficulties. I just wanted to tell Senator Man- 
ning that I am quite sure that the National Energy Board 
and the Alberta Energy Board when they have to decide 
what is surplus to Canadian needs in gas or oil, also have 
some difficulties. So I take it for granted that this board is 
going to have a rather difficult task and will have to carry 
it out in a relatively short period of time. The only way we 
can solve this is by appointing good people and paying 
them adequately so that they will stay with us for the 
duration which I would hope would be very short. I want 
to make it clear that I have taken note of the remarks 
made on the difficulties of administering this bill. 


Remarks have been made also on the good relations that 
we should maintain with the United States. This is a ques- 
tion of judgment, is it not? 


Senator Grosart: Mr. Chairman, before we leave the par- 
ticular issue we were discussing, I should like to draw 
attention to subclause (2) of clause 7. It says: 


(2) Three members of the Board constitute a quorum. 


In the discussions on the bill, it has been pointed out that 
the board may sit in two parts. Presumably this means 
that as long as there are three members of the board 
available, the board could sit contemporaneously in two 
parts. This raises the question as to whether the chairman 
of each board or each panel would be somebody other 
than a member of the Public Service of Canada. We are 
discussing a bill where two-thirds of what the Minister 
described as the basic criteria are in the regulations and 
not in the bill itself. 


The Chairman: Senator Grosart, in connection with the 
point that you have raised, Senator Forsey has suggested 
that due to the number of applications the board may find 
it necessary to divide itself. There is nothing in the bill to 
indicate that it will sit in panels. 


Senator Grosart: No, Mr. Chairman, but if I may speak to 
my point, the Minister said that this may happen, and his 
parliamentary secretary who piloted the bill through the 
committee stage said it would happen. 


Senator Forsey: It was not original on my part. 
Hon. Mr. Pepin: You are absolutely right. 


Senator Grosart: This is the way the committee would 
function, and I am now raising the point as to whether 
with the committee sitting in two parts it could have three 
members of the public service and no member who is not a 
member of the public service as a chairman of one of the 
sections of the board. This to me is very important. 


Hon. Mr. Pepin: The answer is that the Department at this 
time with the knowledge they have of industry and the 
knowledge of the number of cases that might come up feel 
that a board of seven members is sufficient, but that the 
board, however, might have to sit in panels for a short 
period of time. We have left it to the chairman, who is 
going to be an outsider, as everybody knows, to decide on 
who should chair the other panel. 


The Chairman: There is nothing in the bill on that. 
Hon. Mr. Pepin: There is nothing in the bill on that. 


Senator Grosart: You may have left it to the chairman, 
but the chairman does not have authority under the bill. 


The Chairman: Senator Grosart, a very simple change in 
the bill could accomplish that. You could provide that the 
chairman of the board shall preside at meetings of the 
board, or a member of the board designated by him. 


Senator Grosart: I quite agree. I am not saying that this is 
not a situation that requires other than a minor change, 
but that that change ought to be made. 


Hon. Mr. Pepin: Let us keep this in suspension again 
because I am not a legal expert; I am one of those non- 
practising lawyers. I will see if we can obtain a good 
answer to the question you raised, senator. 


Senator Grosart: Mr. Minister, I seem to be raising more 
than one point in connection with the viability of the bill. I 
would like to say that I am fully aware of the problems in 
drafting the bill due to the urgency of the situation, and 
anything I say is not meant to be in any way critical. It is 
merely a suggestion as to how it might be improved. 


Senator Benidickson: And in an emergency situation a fair 
amount of flexibility is required. 


Hon. Mr. Pepin: This is the way I took it. I do not agree 
with all the remarks Senator Grosart made in his speech, 
but I do agree with him on that one point. 


Senator Grosart: There is a difference in what one might 
say in the Senate and what one might say in committee. 


The Chairman: You are not through with your statement, 
Mr. Minister. 


Hon. Mr. Pepin: I would like to comment on the good-rela- 
tions-with-the-United-States concept. I think these rela- 
tions are quite good. I was not too clear on what the 
criticism was, and I stand here to be enlightened. Was it 
because we have cut our troops in NATO, or because I 
went to China, or because the Prime Minister went to the 
Soviet Union? When one analyzes the situation one realizes 
that the Americans are doing now a number of the things 
we have done a few months ago. So it is difficult to accept 
blame, firstly, for something which seemed to be support- 
ed by the Canadian population, and, secondly, for some- 
thing that the Americans themselves have decided to do on 
second thought. It is as difficult for me to accept the blame 
for what we have done in our relations with the United 
States. I agree with you that there is always room for 
improvement. Then the question is: What is it that we 
should have done? Should we have abandoned uncondi- 
tionally the safeguards of the automotive agreement? 
Should we have made it possible for them to sell more 
military equipment in Canada? Should we have let them 
run our industrial policy? What is it that we should have 
done to make our relations with the United States better 
than they are? 


I stand here to be enlightened. I do not think we should 
panic and decide to accept “political union” just because 
of what is happening now. This is a difficult time and I feel 
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we must keep our cool. We must have healthy, strong, 
virile negotiations with the United States. That is still very 
much possible, and that is what we are going to do now. 


Senator Grosart: Mr. Chairman, the minister seems to be 
directing his remarks to some remarks which I made. I 
assure you I did not make that suggestion. As to the 
suggestion that we might have brought some of this on 
ourselves, I do not feel that this is what is before the 
committee. The bill is what is before the committee. 
Whether we might have avoided the bill or the surcharges 
is another matter. 


Hon. Mr. Pepin: I cannot help it, Iam a politician too! 


Senator Grosart: I do not feel it is necessary to enter into 
discussions with you on that aspect. I would like to confine 
my concern this evening to the bill as it is presented here. 


The Chairman: Mr. Minister, two questions have been 
raised. One is to amend section 6 by changing ‘‘not more 
than” to ‘‘at least seven’’; and the other one is to provide 
that when they sit in panels, the chairman shall preside, or 
some member of the board designated by him. 


Section 7(2), relating to the quorum. The words would be 
added that the Chairman or a member of the Board desig- 
nated by him shall preside at any meeting. 


Senator Forsey: Would that be a third subsection? 


The Chairman: No, it would be just an added sentence to 
section 2. It would read: ‘‘The Chairman or a member of 
the Board designated by him shall preside”’. 


Hon. Mr. Pepin: May we take this under advisement? 


The Chairman: Yes; how long would you like? We are 
meeting again tomorrow morning. Would you like to think 
overnight? 


Hon. Mr. Pepin: What time are you meeting tomorrow 
morning? 


The Chairman: The committee is meeting at 9.30 and will 
sit the whole morning. If you, Mr. Drahotsky or Mr. Latim- 
er wish to interject it will be in order. 


Hon. Mr. Pepin: I am not a great authority on parliamen- 
tary procedure, as is well known. what would be the for- 
mula? We -ould have to return it to the House of 
Commons. 


The Chairman: Yes; the bill would have to go back. 
Hon. Mr. Pepin: I am rather keen to get this going. 


Senator Benidickson: We are discussing possible amend- 
ments, and I do know there is reluctance to impose the 
delay involved by a Senate amendment. I have been a little 
disturbed by the fact that ‘““manufacturer” is defined in the 
interpretation section. We have listened to the debate and 
the proceedings in the House of Commons committee. 
“Manufacturer” is wisely defined there, because the bill is 
really for the benefit of manufacturers although in other 
sections, section 3, for example, the word “industry” is 
used twice. 


In ordinary parliamentary parlance agriculture and fish- 
ing are referred to as industries, yet there have been 


complaints in the press, and it was Senator Manning’s 
point, that there is a possibility of discriminations in the 
regions because manufacturing is not prominent in certain 
areas. we were told, I think by Senator Forsey, without 
detail, which he is not expected to have, that there is 
provision to aid that section of the agricultural industry 
and that section of the fishing industry which do not 
export to the United States duty-free and are therefore 
subject to the surcharge. 


I wonder if the minister would enlighten us, first of all as 
to the percentage of the agricultural industry as a whole 
whose exports to the United States will be subject to 
surcharge; similarly with regard to what is known as the 
fishing industry, the percentage of fishing exports subject 
to surcharge? Could he very briefly outline the legislation 
that Senator Forsey reminded us exists to enable the Gov- 
ernment, in some parallel manner, to assist those two 
industries, which may have a fall-off in employment by 
reason of the imposition of surcharge? What portion of 
fishing and agricultural products is subject to duty? 


Hon. Mr. Pepin: I will take one-half of the answer and 
leave the other half to Mr. Drahotsky. The concept of 
manufactured in the bill is borrowed from the General 
Adjustment Assistance Program. It has worked well there 
and is expected to work well here. Mr. Drahotsky can read 
it, but I believe Senator Forsey put it on the record. 


Senator Grosart: No, Senator Forsey mentioned only one 
act, the Agricultural Stabilization Act. There are other 
acts involved in agriculture and, presumably, others in 
fisheries and perhaps in other primary products. 


Hon. Mr. Pepin: I have established that the word ‘‘manu- 
factured” is borrowed from the General Adjustment 
Assistance Program, with which some of you are familiar. 
It has worked well there and is expected to work well here. 


The second fact I wish to place on the record is that, 
using this definition, it is estimated that approximately 85 
per cent of agricultural products subject to the surcharge 
will be covered by this bill, which is a very important point 
to bear in mind. 


Senator Benidickson: Because it is considered to be 


manufactured. 
Hon. Mr. Pepin: Because it is processed. 


Senator Benidickson: Yes, that phrase was used in our 
debate, processed and unprocessed goods in these primary 
industries. 


Hon. Mr. Pepin: That is the main idea, that if 85 per cent 
of the agricultural products subject to the surcharge are 
covered by this bill, by far the major part is covered. 


The Chairman: Mr. Minister, would you not say that all 
phases in the fishing industry, other than the actual catch- 
ing and sale of the fish as such, are processing operations, 
which would come within the definition “industrial 
operations”? 


Hon. Mr. Pepin: I would say that. 


The Chairman: And would not that apply with relation to 
agricultural products? 
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Hon. Mr. Pepin: Let us leave that to Mr. Drahotsky; he is 
fairly well paid, so he must work also! 


Senator Grosart: May I ask the minister, for clarification: 
I believe he said 85 per cent of agricultural products? 


Hon. Mr. Pepin: Yes, subject to the surcharge. 


Senator Grosart: Would be covered by the act, to simplify 
it. My question is: is the minister saying that 85 per cent of 
all primary products that might be affected by the sur- 
charge would be covered, or is he referring only to agricul- 
tural products? 


Hon. Mr. Pepin: I am referring only to agricultural 
products. 


Senator Grosart: Would the minister enlighten us as to the 
situation with respect to other primary products? 


Hon. Mr. Pepin: That is the part I am leaving to Mr. 
Drahotsky. Mr. Olson, on a number of occasions, has 
stated that he will be taking care of what is not covered by 
the agricultural products, by other means and other exist- 
ing legislation. 


Senator Benidickson: Was that statement made last Friday 
in the house? 


Hon. Mr. Pepin: Yes, it is page 8345 of Hansard of last 
Friday, October 1, 1971. 


Senator Benidickson: That was also referred to this after- 
noon in our debate. 


Hon. Mr. Pepin: So now we have a number of questions 
left from Senator Grosart and Senator Benidickson. Mr. 
Drahotsky will endeavour to remember them and give the 
answers. 


Senator Heath: Mr. Chairman, may I ask the minister a 
question? As we are considering this bill at the moment it 
might be helpful if we got this information. As I under- 
stand it this is a temporary measure. I wonder if it is‘part 
of what will become the law later to cope with more 
difficult problems which we have not yet felt? I think of 
the United States being such a big buyer of our exports, 
the American job incentive program and DISC, which the 
American manufacturers themselves are heavily under- 
written by the American taxpayer. Will this be an initial 
part of the Government’s policy to assist our manufactur- 
ing exporters, or are we just looking at it as a narrow 
stop-gap for the present? 


An answer to that would certainly help me in consider- 
ing the bill, if you could give me a little help in that 
direction. 


Hon. Mr. Pepin: Let me answer that question in a cautious 
way. The bill is of general permanent nature, as we have 
established. 


Other actions “of a like effect” ,—that is part of the title 
of the bill, can be covered by the bill. That is the general 
proposition. 


Will the job creation investment credit, or whatever the 
name is, be covered by this in future? It is too early to say. 
As you know, these two programs, that one and DISC, 
have evolved almost on a daily basis in the United States. 


Will it be what comes out of Congress at the end of the 
day? Will it have “a like effect”? That will be for the 
Government to decide when these things come out of the 
US Congress. 


This is the sort of situation that would have to be 
assessed to find out if it is ‘“‘of a like effect’? and conse- 
quently can be brought within the provisions of the bill. 


Senator Benidickson: I am glad that question was raised, 
because a little earlier you said that if not within hours, 
then very soon after the removal of the surcharge — you 
did not refer to any other possible American legislation, so 
I assume that you were talking about the American sur- 
charge — this bill would become unnecessary. 


Hon. Mr. Pepin: With respect, I did not say that. 


Senator Benidickson: Did you not say that it would not 
apply? 


Hon. Mr. Pepin: I said the application of the bill to that 
particular situation, being the surcharge, would come to 
an end. 


Senator Benidickson: I was thinking of the question that 
was raised regarding the effects of DISC, which might be 
much worse than the surcharge, if they withdraw manu- 
facturing from branch plants in Canada and divert it to 
the United States, becauye of the incentives that they offer 
if the DISC program is approved. I also wanted to make 
sure that when you said ‘‘the surcharge,” you were talking 
about the United States. However, this bill might continue 
to take effect, perhaps by reason of the United Kingdom 
putting on a surchage. 


Hon. Mr. Pepin: Yes, indeed. But in this case there would 
have to be a decision by the Government, by an Order in 
Council, to apply this bill to that particular situation which 
you are now contemplating. It is not automatic. We would 
have to decide if the situation is the same or “of a like 
effect’, and consequently could be dealt with by this bill. 


Regarding the job creation investment credit, when this 
bill comes out of Congress, and if it is approved by the 
President, the Government of Canada will have to decide 
whether it is “of a like effect” and whether the implemen- 
tation of Bill C-262 is a proper approach to that particular 
injury. 

If the answer is yes, then an Order in Council will have 
to be passed and the bill would apply to that particular US 
decision. 


The Chairman: I am not sure that it is that easy. The 
words “‘a like effect” appear also, in section 3. The primary 
purpose is to impose temporary import surtaxes, or to take 
alternative action on anything having “a like effect” or an 
adverse effect on Canadian industry. 


You have to say what is the area affected. Here is manu- 
facturing. Therefore, when it is by way of surtax or any- 
thing of that nature, or by way of levy or restriction, there 
is a limitation. The limitation is the manufacturing 
industry. 


Senator Benidickson: That is why I wanted an answer 
regarding fish. I was recently travelling in an aeroplane 
with my friend the member for Churchill, who remem- 
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bered that I came from Manitoba. Since moving to 
Ontario, to The Lake of the Woods, I have had a considera- 
ble interest in the export of fresh water fish. 


He said, “What is the narrowness of the word “industry,” 
because it is really for manufacturers?” He, of course, has 
put up a strong plea for fishermen in the other place. 


Perhaps the minister could tell me whether the export of 
fresh fish from Manitoba lakes and the Lake of the Woods, 
which are filleted, frozen, or sometimes sent fresh, is now 
subject to duty and therefore subject to surcharge? 


Hon. Mr. Pepin: I will let Mr. Drahotsky answer that 
question. However, regarding the previous question, the 
decision that the Government will have to make is whether 
this is the same or of ‘‘a like effect’, does this apply to 
manufacturing according to the way it is defined here; and 
do we cope with it by an employment maintenance 
program? 

If the answer to those three points is ‘‘yes’’, we can use 
this bill. If it does not fit, then we must try to find other 
ways. Mr. Drahotsky, Senator Benidickson would like to 
know what will be the effect of the surcharge on the 
fishing industry and how is it to be taken into account. 


Senator Burchill: 
national products. 


Senator Grosart asked about other 


Mr. Drahotsky: I have to deal with agricultural products 
and fish products together, because they are covered 
under the same commodity classification which we use in 
order to establish the impact of the surcharge on these 
sectors. 


The commodity classification or group is known as the 
animal and vegetable products category. It includes a wide 
range of commodities, including live animals, meat, fish 
and shellfish, dairy products, hide and skins, live plants, 
cereal grains, vegetables, coffee, beverages, including 
whiskey, and other animal and vegetable products. 


In looking at this category, our analysis shows that in 
1970 some 63 per cent of our exports to the United States 
will attract the surcharge—that is slightly over one-half. 


Senator Benidickson: Have thw words ‘‘processed” or “‘un- 
processed” anything to do with that wide recital of com- 
modities which you have given? 


Mr. Drahotsky: Let me proceed to break it down as much 
as I can. As a rough guess, of the 63.5 per cent that will be 
affected in the animal and vegetable products category, 
close to 85 per cent are processed; in other words, are past 
the raw stage, and hence would be covered by this bill. 


Senator Benidickson: Because there will be a surcharge 
imposed on that processed product? 


Mr. Drahotsky: Because they are surchargeable and are at 
a stage of manufacture past the raw stage. The 85 per cent 
is the figure the minister referred to. 


Senator Benidickson: Does the fileting of fish constitute 
processing? 


_Mr. Drahotsky: Yes, it does. Any manufacturing or proc- 
essing operation, whether by hand or machinery, includ- 
ing fileting. 


Senator Benidickson: Does gutting constitute processing? 


Mr. Drahotsky: Gutting presumably for the purpose of the 
canning operation. 


Senator Grosart: Mr. Minister, I do not deny for a minute 
that it is the intention of the Department of Agriculture to 
do this. What concerns me is that this bill, which deals with 
employment jeopardized by this surcharge, does not cover 
all employment. It seems to me that the bill should cover 
all employment and that we should not divide our GNP 
producers into sheep and goats. Why do we say we are 
going to cover manufactured products but not all products 
where employment is affected? I have some objection to 
the definition. 


Senator Benidickson: Not all industries. 


Senator Grosart: I would suggest to you that you may be 
on dangerous ground when we come to this retaliation 
business. I believe you would improve your position if you 
were to include all employment under this one bill. We are 
fully aware that there may be damage done to employ- 
ment by the surcharge other than to those directly in the 
export business. These things could be taken care of by 
other acts, but I would suggest to you quite strongly—and I 
am not suggesting it is necessary to make the amendment 
now—that you give serious consideration to making this 
bill all-inclusive by covering all employment affected by 
the surcharge and not to take refuge, as I think has been 
done, in the fact that there had to be haste and so on. 


I suggest to you that the definition of “manufacturer” is 
not a very good one. The definition excludes change by 
growth or decay. This means, as I understand it, that if 
someone processed a product in such a way as to lengthen 
its life, for example, or in such a way as to inhibit its 
growth they would not qualify. We all know the Japanese 
have a marvellous product which is now on the Canadian 
market and which has the effect of inhibiting the growth 
of a plant. Why is this excluded? We know why it is 
excluded under GAAP act, but the GAAP definition has 
been brought in holus-bolus, and I suggest to you without 
any careful consideration as to whether it applies to the 
specific circumstances here. 


If you will look at clause 2 the definition of “manufactur- 
er” definitely excludes change by growth or decay. Why? 
Does this mean that someone who has processed a product 
to inhibit decay is not a manufacturer? Surely, this is not 
so. 


I understand why you may have brought this definition 
in holus-bolus, but I would suggest to you that it does not 
apply here. I realize you had to do these things in a hurry. 


Hon. Mr. Pepin: The reason why we did bring it in, as I 
said before... 


Senator Grosart: You said it worked very well in that 
situation. 


Hon. Mr. Pepin: It did work very well. 


Senator Grosart: That is the poorest reason in the world, 
Mr. Minister. 


Hon. Mr. Pepin: It worked in GAAP. 
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Senator Grosart: To say that it worked in GAAP is one 
thing, and even to say that it will work in this situation 
without a careful examination of the circumstances is 
understandable, but it is something that perhaps we as 
members of this committee should question. 


Hon. Mr. Pepin: I simply felt that we should try to cover as 
much of the area affected by the surcharge with this bill. 
When I was informed that 85 per cent was being covered 
and when Mr. Olson assured me that he was taking care of 
the other 15 per cent, I felt justifiably relaxed. I do not 
think you can chastise me too much for that. 


Senator Grosart: I am not criticizing you, Mr. Minister. I 
agree with you that under the circumstances this may well 
have been necessary. I would not be making these sugges- 
tions if there had not been the stress made by yourself and 
others as to the permanence of this bill and the fact that 
once this bill is passed, then by Order in Council you could 
make regulations to bring anything of a so-called “‘like 
effect” under it, and also the fact that there is no appeal 
whatsoever from this board. 


Hon. Mr. Pepin: If we are to have another situation “of a 
like effect,” obviously we can amend the regulations to 
take better care of that set of circumstances. 


Senator Grosart: You will have to because these regula- 
tions refer to time limits, and so on. 


Hon. Mr. Pepin: You are right. My answer to that in the 
House was that a number of other important matters were 
and are dealt with in that way. 


Senator Grosart: It is not a good way. 


Hon. Mr. Pepin: It is not a bad one. If you are willing to 
bring back to the house every Order in Council that is of 
substantial importance I will agree with you, but in that 
event we may disagree quite strongly amongst ourselves 
as to what constitutes “substantial importance.” If we 
were to bring back everything which, according to one 
person in the Senate or the House of Commons, is of 
substantial importance, the house of Commons and the 
Senate would not be able to do anything else than approve 
orders in council. That is a ‘‘raisonnement par absurdité.” 


Senator Grosart: Mr. Minister, you have made an excel- 
lent beginning in bringing the draft regulations before the 
committee. 


Hon. Mr. Pepin: Yes, I thought this was a good start. We 
could have done it the way other countries are doing it— 
that is, by the side door—but we thought that this was a 
great event in Canada’s recent history and we thought that 
we would share with the House of Commons and the 
Senate the difficulties involved. I did more than that; I 
brought the regulations into committee. This is not always 
done, as members know. I have the best possible record! 


The Chairman: Mr. Minister, we have cross-fired on this 
point for a while now. The simple question is: Are you 
prepared to strike cut the clause which excludes change 
by growth or decay or not, and if not, tell us why and that 
will settle the question. 


Hon. Mr. Pepin: I am quite sure Mr. Drahotsky and Mr. 
Latimer together can answer that question. 


October 5, 1971 


Mr. Drahotsky: All I can say, Mr. Chairman, is that Iam 
unaware and cannot conceive of an operation which 
would be confined solely to producing marketable prod- 
ucts by means of growth or decay, nor am I aware of such 
operations constituting a sizeable or significant sector of 
our economy. If they do exist, Iam not aware of them. 


The Chairman: Can I put the next question to you, then? 
If that is your conclusion then we can safely say we can 
leave it out because we could not establish processing in 
relation to that. 


Mr. Drahotsky: If I were the minister, Mr. Chairman, I 
would have answered... 


Hon. Mr. Pepin: Pretend for a while! 


Mr. Drahotsky: I am flattered that the only omission in 
this definition... 


Senator Grosgart: I did not say that. 


Mr. Drahotsky: The only shortcoming in this definition is 
that... 


Senator Grosart: I did not say that either. 


The Chairman: Are you inviting us to find more? I should 
think you would try to get along with what we have been 
dealing with. 


Senator Grosart: Mr. Chairman, I would like to oblige, but 
I just picked out one example. 


The Chairman: We have really shaken this one, and the 
minister has to make a decision. Personally, in view of the 
answer Mr. Drahotsky made, I think that even if there 
were an exclusion there, what is excluded specifically 
would be excluded because it would not be processing; 
you could not have a processing operation of that kind. 


Senator Grosart: It excludes the whole technological inno- 
vations of rust-proofing and methods of resisting metal 
fatigue, which is a very important scientific innovation, in 
which Canada is highly involved. Under this, if you pro- 
cess metals to prevent metal fatigue, that is to prevent 
decay, you do not qualify. 


The Chairman: I do not know; it might be arguable. 


Senator Grosart: Well, that is to prevent decay. What is 
preventing metal fatigue except to prevent decay? Just as 
it is with us senators! 

Senator Forsey: What about: 


...change including change that preserves or 
improves the keeping qualities of that raw material? 


Surely that covers something. 


The Chairman: Certainly it covers the things Senator 
Grosart has been talking about. 


Senator Forsey: I should have thought so. 


Senator Grosart: This could be well interpreted, and prob- 
ably would be by the courts I suggest, as excluding freez- 
ing, which we have been told is included. Freezing is to 
prevent decay. 


Senator Forsey: It says “improves the keeping qualities”. 
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Senator Grosart: According to this it excludes any process 
that is intended to prevent a “change by growth or decay”. 


Senator Forsey: Are you thinking of the aging of whisky? 


Senator Grosart: Oh no, that improves it; that would meet 
my point. 


The Chairman: It seems to me from the explanation we 
have that striking out these exclusions would not alter the 
extent or scope of the definition at all. With all the other 
things that we say may relate, for instance change by 
growth, we have to look at the other language, such as: 


...a physical change including change that preserves 
or improves the keeping qualities. 


We know that if you do not improve the keeping qualities 
you get deterioration and decay, so they are already 
covered. 


Senator Grosart: That is what I say, it is contradictory. 
You allow a manufacturing process that improves the 
keeping qualities but you do not include one that prevents 
decay. It does not make sense. 


Senator Burchill: Are we finished with that? 
The Chairman: I think so. 


Senator Benidickson: No, Mr. Chairman. I raised the gen- 
eral question of industry, and said that in ordinary par- 
lance we talk about the agricultural industry and the fish- 
ing industry. I was frankly surprised that such a high 
percentage of our exports of agricultural and fishery prod- 
ucts are subject to the surcharge and duty. With respect to 
agricultural products, the Minister of Agriculture made a 
statement last Friday, which I read and thought I had with 
me but find I have not. It was a relatively short statement, 
and I think it should either be read or put in the record so 
that people who read our record know what we are talking 
about. That would deal with agriculture. 


Nobody has told us what help will be given to the export- 
ers of fish that has been processed and has been subject to 
duty on entering the United States, and is now subject to 
the surcharge. I am thinking particularly of the fresh 
water fish from Western Canada and Northern Ontario, 
but I am sure the Atlantic senators will have a problem 
there too. 


Mr. Drahotsky: Of our exports of fish and shellfish in 1970 
to the United States, about 35 per cent would have attract- 
ed the surcharge had it been in effect in 1970. Practically 
all of these products that would be affected by the sur- 
charge, or are affected, are processed fish products: fillet- 
ed, frozen, and chilled. It is our view that practically all— 
we are not aware of any exceptions—would fall under the 
purview of this legislation and would benefit from it. 


Senator Welch: You have discussed fish. Now would you 
tell us about fruit? 


Hon. Mr. Pepin: With respect to fish, I was going to say 
that at the moment the prices are particularly good. 


Senator Benidickson: You are not suggesting they are 
good just because we have had a recent Jewish holiday, 
are you? I am told by the fish industry that that has a great 
effect on fish prices. 


Hon. Mr. Pepin: I can say that frozen cod, I think it is, has 
gone up in price from 19 cents to 44 or 45 cents in the short 
period I have been minister. There is no cause-effect rela- 
tionship between the two facts; it is just that market condi- 
tions are much better now. 


Senator Smith: Processed salt cod on the New York 
market is 64 cents. 


Hon. Mr. Pepin: You see, it could also be understood that 
the exporters are in a position to absorb the surcharge on 
this particular item. 


Senator Benidickson: For the record I want the other fact 
to appear, that the fishermen, by a very high majority 
vote, those that are organized—the Indians are not organ- 
ized but approve—have gone on record as saying that they 
would like to be exempted from the marketing board that 
operates for the Prairie provinces. That must be because 
of price, that the net return to them is not what they 
thought they got prior to the institution of the marketing 
board. 


The Chairman: This is not part of this bill senator. 


Senator Benidickson: They are exporters; practically all 
their products are exported to the United States, and they 
are processed products. 


The Chairman: But they want not to be subject to the 
marketing board. 


Senator Benidickson: That is a different question. 
The Chairman: That is an entirely different question. 


Senator Benidickson: When it comes to price betterment 
currently that the minister describes, that apparently 
cannot apply to freshwater fish of Northern Ontario, 
because those in the industry are not satisfied with the 
prices they are getting now under this new arbitrary mar- 
keting board compared with what they were getting two or 
three years ago, before the marketing board was in opera- 
tion. I do not know what goes on with the Atlantic 
exporters. 


Hon. Mr. Pepin: We have established that they are covered 
under this bill. 


Senator Welch: Now may I have an answer? 
The Chairman: Now let us have an answer on fruit. 


Mr. Drahotsky: Perhaps I might give the information on 
the type of products in the fruit category that may be 
affected: fresh apples, which would be taken care of under 
the programs of the Department of Agriculture; frozen 
blueberries, which would be covered under this legisla- 
tion; fresh grapes other than hothouse grapes, which pre- 
sumably would be covered by the programs of the Depart- 
ment of Agriculture. 


Senator Welch: Processed apples? 


Mr. Drahotsky: Processed apples do not appear to be 
affected by the surcharge. There may be another answer. 
Either they are not affected or they are not a big item in 
our overall export sales to the United States, but they 
would be eligible under the bill. 
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Senator Benidickson: Inasmuch as the statement by the 
Minister of Agriculture last Friday was not in answer to a 
question but was a formal statement, which if my recollec- 
tion is correct was not long, could it be agreed that it either 
be read or be made an appendix to our minutes? 


The Chairman: Is that the wish of the committee? 


Hon. Senators: Agreed. 
See Appendix “A” 


Senator Burchill: We have heard about fish, agriculture 
and food. 


The Chairman: And fruit. 
Senator Burchill: Now, what about lumber? 


Hon. Mr. Pepin: If I can establish first that pulp and 
newsprint are not surchargeable, consequently, the bill 
does not apply. 


The Chairman: Does that answer your question, Senator? 
Senator Burchill: No. 


Hon. Mr. Pepin: Indeed, you want to know about other 
forest products. 


Senator Burchill: Yes, because I have an inquiry from the 
Canadian Lumbermen’s Association. 


Mr. R. E. Latimer, General Director, Office of Area Relations, 
Department of Industry, Trade and Commerce: On lumber, 
most of the lumber we sell in the United States, there will 
be a reduction in the United STates tariff, we expect, 
under the final implementation of the Kennedy Round 
cuts; and on the assumption they go ahead with that, they 
would then be duty free and not subject to the surcharge, 
as of January 1, 1972. 


Senator Molgat: Would there be a reduction or an 
elimination? 


Mr. Latimer: An elimination of the tariff; and with the 
elimination of the tariff the surcharge does not apply to 
these free items. That is the expectation. 


Senator Burchill: A manufacturer told me the other day, 
who had a plant shipping 65 million feet, the production of 
that plant, to the United States, that they will be subject to 
$4 a thousand under this. 


Mr. Latimer: Precisely so, as long as there is a duty in the 
United States on lumber. If the United States does what 
we expect it to do, which is to eliminate the remaining U.S. 
tariff in accordance with their obligations under the Ken- 
nedy Round, on January 1st of 1972, they will then be duty 
free and because they are duty free they will thereby be 
exempt from the surtax. 


Senator Burchill: You expect that to happen on January 1, 
1972? 


Mr. Latimer: Yes. 


Hon. Mr. Pepin: In the meantime, what you have in mind 
is eligible under the bill, because obviously it is processed. 
I might add to this, that the surcharge in this particular 
instance is not as high as 10 per cent. As a matter of fact, it 


is more in the area of 4 per cent, because the surcharge 
can never be higher than U.S. tariff ‘column 2’, which in 
this particular case limits the surcharge to 4 per cent. So it 
is eligible, it is only 4 per cent, and the prices are fairly 
good at this time. 


The Chairman: We have had quite a run at this bill. If we 
think in terms of putting all this together, we have two 
questions outstanding, which the minister wants to think 
about overnight. They would involve an amendment to 
section 6, where we substitute ‘not more than” where we 
say “at least 7” members of the board; and in section 7(2) 
where we add to the sentence by saying that the chairman 
or a member of the board designated by him shall preside 
at such meeting. The minister is going to think about 
those. Subject to that, is the committee ready to approve 
the bill? 


Some hon. Senators: Agreed. 


Senator Grosart: No, sir. Before the motion is put, I would 
like to raise one other point. 


The Chairman: Very well. Which section is involved? 


Senator Grosart: Perhaps it might involve section 17. It 
involves the whole series of sections which deal with a 
manufacturer making an application. There is provision 
for the board, under certain circumstances and in certain 
situations, to go outside the act. The board may waive the 
three basic criteria, if it so wishes. The board may, in 
effect, appeal from the provisions of the act. I suggest 
there should be an appeal permitted to a manufacturer 
who is refused payment. At the present time, he would be 
subject to a decision by a board, the majority of whom 
almost certainly will be public servants. He may disagree 
with the decision of the board and he at the moment has 
no right of appeal. The minister was right to call attention 
to the section of the bill which says that the board shall, 
operate under the direction of the minister. This would 
presumably mean, and the minister has said so, that a 
manufacturer could appeal to him, and he would give 
sympathetic consideration. At the same time, I think the 
minister weakened his case when he said he had never 
given directions to a board and, by implication, he never 
would. My suggestion is that there should be a right of 
appeal. Perhaps the minister would put in a right of 
appeal, perhaps to a board, perhaps to a federal court, 
perhaps to a judge designated by the federal court. 

I suggest to the minister that it is terribly important that 
a right of appeal be written into the bill. A manufacturer 
may disagree entirely with the decision of this board— 
which, I say, again may be dominated by civil servants. 
The manufacturer feels he has been badly treated. Where 
does he go? The minister says he may come to him and 
that he could deal with the board. I suggest that in an act 
as sweeping as this, which gives tremendous power to the 
board—not only temporarily but permanently, if orders in 
council so expand it—that there should be written into the 
act a right of appeal. 


I am going to ask the minister to consider this. 


The Chairman: Are you suggesting a right of appeal from 
any decision of the board, with due regard for pretty strict 
time limits? 


Senator Grosart: Those are details. 
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The Chairman: Say, to the president of the Federal Court 
or a judge designated by him? If the minister will not take 
the responsibility, it should go outside. 


Senator Grosart: May I expand a little on this? I am fully 
aware of some of the problems. I am fully aware of the 
fact that this board will have a fantastic number of 
applications, that it must have authority to act with expe- 
dition. But this applies to the highest court in the land, it 
applies to divorce courts and to any other court. On the 
argument that the board will have a lot of work to do, that 
it will mean that some promptness to its decisions will be 
requisite, applies to any decision of any court or of any 
body corporately known. 


In putting forward this suggestion, Mr. Chairman, I 
would like to go a little beyond this, because we have the 
suggestion to the minister that he conyider certain amend- 
ments to the bill. Isee some problems, problems of expedi- 
tion and other problems, if we were to insist on an amend- 
ment, or on some amendments to the bill here, so that this 
bill would have to go back to the House of Commons. The 
minister might think that this could open up the whole 
kettle of fish again. 


The Chairman: A can of worms. 


Senator Grosart: I say a kettle of fish and not a can of 
worms. The fish would be covered here but the can of 
worms would not. 


Hon. Mr. Pepin: 'The can of worms is eligible! 
The Chairman: The can would be processed. 


Senator Grosart: The can would be processed, but the can 
of worms that I am speaking of is a raw product. 


Hon. Mr. Pepin: Uncanned. You are being candid! 


Senator Grosart: If the Minister feels he can accept the 
suggested amendments, he could simply give assurance to 
the committee that the act would be administered in con- 
formity with the suggestions and that in due course—and 
by that I mean if the act was invoked again—in due course 
consideration would be given to these amendments. I per- 
sonally would be satisfied with that. I should like, if I 
could, to get acceptance from the Minister of some of the 
suggestions we have put forward without putting him to 
the long process of taking the act back to the Commons, 
even if he agrees with some of the suggestions that have 
been made. I put that forward in connection with my 
suggestion, which is very fundamental and with which I 
think, on reflection, the Minister might find himself in 
some agreement. 


Senator Benidickson: It does not have to be long in 
process. 


Senator Grosart: If I were the Minister, I would not want 
to take this bill back to the Commons, even with a small 
amendment. 


Hon. Mr. Pepin: Perhaps I could make a few comments on 
that. On the first point you make, I think article 15 dealing 
with special cases says that the board recommends to the 
Governor in Council. So the recommendation to cabinet 


will have to come from the board; not from me. The board 
studies the particular situation, and if the situation does 
not meet with one of the criteria, or with two or three of 
them, then the board makes its recommendation accord- 
ingly to the Governor in Council. I have not any authority 
to do that. The board will do that. 


Senator Grosart: I am afraid that I do not get that point. 


Hon. Mr. Pepin: I mean to say that the company which 
feels that it has a special case to make will not make it to 
me. Some members of the house were afraid that I would 
be the recipient of claims from companies. This is not the 
way it is going to be. It is going to come to the board and 
from the board it will go to the Governor in Council. It will 
go as a recommendation. 


Senator Forsey: That applies only under section 15. 


Hon. Mr. Pepin: Yes, sir. I just wanted to straighten that 
out. 


Senator Grosart: If I may point out, Mr. Minister, this is 
the section where the board is of the opinion that a grant 
to the manufacturer would be outside the purpose of the 
act. 


Hon. Mr. Pepin: That is it. I was just wondering if that was 
clear enough in your mind. 


Senator Grosart: Oh, of course. 
Hon. Mr. Pepin: All right. 


Senator Grosart: What I object to very strongly, if I may 
say so, is the fact that this board can now say that in its 
opinion the particular grant it wants to make is not outside 
the act, notwithstanding the act. This board could say in 
effect, if I may say so, that it could not care less about the 
act. It could decide that, in its ‘“‘“opinion’”—and that is the 
explicit word in section 15—in its opinion the application is 
not outside the act. 


Hon. Mr. Pepin: That is it. 


Senator Grosart: I might say that the draftsmanship in 
sections 8 and 9 is rather more careful. In section 8(2), the 
draftsman has said, “to the extent deemed necessary by 
the Board.” This is a legitimate case because he is only 
talking about internal arrangements. And when you come 
to section 9, “the Board may make such rules as may be 
necessary,” with this I agree also. It is not what the board 
thinks is necessary but what actually may be necessary. 
Therefore, the courts may decide whether it was necessary 
or not. Later on in section 9 it says, “‘may do all things that 
are necessary,” and that again is not what the board thinks 
is necessary or the minister thinks is necessary but what is 
in fact necessary. Therefore, it is subject to review by the 
courts. 


On the other hand, when we come to section 15 and it 
says that the board “is of the opinion that a grant to the 
manufacturer would not be outside the purpose of the 
act—” 


Hon. Mr. Pepin: If it is not outside, it is inside. 
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Senator Grosart: So, regardless of anything in the act, 
regardless of the 17 sections or anything else, the board 
decides that it can say that this application is not outside 
the act, and that is the end of it. 


Senator Forsey: No. 


The Chairman: You are not reading the whole section, 
senator. You must realize the limitations. If they decide 
that it is not without the purposes of the act, then they can 
go ahead and give a benefit to the manufacturer. That is 
beneficial. 


Senator Grosart: Of course it is. 


The Chairman: Well, to whom do you want to give an 
appeal in these circumstances? 


Senator Grosart: I am not speaking of an appeal here. I 
am saying that in this particular case I object to any board 
being able to say what is inside or outside the act. 


Senator Forsey: May I point out, Mr. Chairman, if I read 
this section correctly, that it says when the board is of the 
opinion it may recommend to the Governor in Council that 
a grant be authorized. Surely the Governor in Council has 
then to decide. The board does not say so and so and that 
is the end of it. 


The Chairman: That is right. The Governor in Council 
will make the decision. 


Senator Grosart: But this board can say to the Governor 
in Council, ‘““We have decided that this is not outside the 
act.” In the natural course of events the Governor in 
Council or cabinet is going to take that recommendation 
and I say that the board should not be put into the position 
of being judge. 


Hon. Mr. Pepin: Who should do it, then, the minister? 


Senator Grosart: The board should not interpret the act 
by saying that this is not outside the act. 


Hon. Mr. Pepin: The board makes a recommendation to 
the cabinet suggesting that this is within the purposes of 
the act. 


The Chairman: Mr. Minister, what Senator Grosart is 
overlooking is that, where an application is made to a 
board, the board has to determine whether it has any 
power or authority under the act to hear it. All that means 
is that they decide they have power to hear it. That is 
within the scope of the authority the board has. That is 
certainly the primary consideration. If you want to wipe 
that out, then you wipe out the whole bill. No board could 
function unless it could assume that it had authority. 


Senator Grosart: Of course, but why then do you give it 
under one section specific authority to decide that this is 
not outside the act? It is obvious from any general reading 
of the bill that this is designed to allow the board to say, 
“Look, the act says so and so but we want to say this is not 
outside the act.” If you read the whole bill, that is clear. 


Hon. Mr. Pepin: I think you exaggerate. 


Senator Grosart: I do not think I do exaggerate, because I 
have never seen a bill with this kind of phraseology, and I 
have studied a lot of bills. 
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The Chairman: I have seen many such bills. If I hada 
little time I could pick them out for you. There are laws 
where the first function of the board is to determine 
whether they have authority. I think one example is the 
anti-dumping tribunal. They have to decide whether they 
have authority. 


Senator Grosart: Every board has to decide that. 
The Chairman: Of course. Exactly. 


Senator Grosart: Well, every decision of the board is that 
it is not outside the act, but I will not argue that point. 


Hon. Mr. Pepin: Senator, section 15 is really there to take 
care of cases of the type I have indicated, for example, 
where the company is exporting 19.2 per cent. It is not to 
bring in all kinds of situations that are irrelevant to the 
purposes of the bill. 


Senator Grosart: Let us get back to the appeal. 


Hon. Mr. Pepin: The appeal, of course, is a matter that 
was raised, as you know, either in committee or in the 
house. I recall at the time what was said seemed to be so 
reasonable that I regretted being on the side of Caesar 
instead of on the side of Caesar’s wife, on which side 
Senator Grosart is at this time. The question really is who 
should be the authority to whom somebody would appeal 
from the board. You mentioned the courts. Well, the courts 
may receive this sort of appeal on legal grounds to inter- 
pret the law and that sort of thing, but certainly not to 
interpret the factual situation that exists. The honourable 
judge knows ten times less about the realities of the situa- 
tion in which the company is than the members of the 
board would. I do not see why you should appeal on 
factual matters. 


Senator Grosart: You would wipe out 90 per cent of corpo- 
rate law, if that were true. The courts do decide facts. 


The Chairman: Of course, you are practising law tonight 
too, Senator. 


Senator Grosart: I am not practising law. 


The Chairman: You are having a fist at it. Not a very good 
one, but a fist. 


Senator Grosart: Iam simply trying to do my job hereasa 
member of the committee. 


The Chairman: That is right. 


Senator Grosart: It is quite irrelevant whether I am a 
practising lawyer or otherwise. 


The Chairman: Well, I am not interfering with what you 
are saying; Iam simply pointing out certain things. 


Hon. Mr. Pepin: This is certainly a very lively committee. I 
am enjoying it. 


Senator Grosart: It does not matter whether I am a lawyer 
or not. Iam perfectly entitled, as a member of this commit- 
tee, to ask the minister questions. 


The Chairman: No one has challenged your right. You are 
getting excited unnecessarily. 
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Hon. Mr. Pepin: There is obviously something arbitrary 
about the board’s having full authority to make decisions 
in this case. But I do not see to whom one could appeal, 
and I am saying that there is a de facto possibility of 
“appealing” to the Minister. I have responsibility in Parlia- 
ment for a number of these boards, and I can only recite 
my own experience on the subject, and I have not run into 
too many difficulties. If a company feels that it has not 
received total justice from one of the boards for which I 
am responsible, they come to see me and I say, “Well, I 
shall make very, very sure that all the facts that you bring 
to my attention are brought to the attention of the board; I 
will organize meetings and I will ask somebody from my 
department to support the claimant in these matters if 
there is reason to do so.’”’ The choice I have really is 
between having confidence in what the board has decided, 
making sure that all the facts are before the board, or 
substituting from my own knowledge my own decision for 
what the board has to decided. Now, I am not that preten- 
tious, yet. Perhaps I shall be in the future, and if that 
should happen, then it will be time for you to get rid of me! 
But I really think that the reason governments appoint 
boards is to make just that kind of decision. 


Senator Grosart: But, Mr. Minister, there is an appeal 
from many boards, and what I am suggesting to you is 
minimal; I am suggesting that it should be written into the 
act that an appeal can be made to the Minister. What you 
are suggesting is that when a board rules against a manu- 
facturer, he then starts to use some kind of political per- 
suasion rather then being able to appeal as of right. I 
suggest it would help you if there was written into the acta 
clear short statement that an appeal shall lie to the Minis- 
ter, so that any representations will come to you as an 
appeal and as of right, and not as some kind of backdoor 
political persuasion. My suggestion is that simple. 


Hon. Mr. Pepin: Well here I am caught between two fires. 


Senator Grosart: Speaking to your second point, this does 
not mean that you are destroying the effectiveness of the 
board. It merely means that an appeal can be brought to 
you as of right, and then you can dispose of it in the 
manner which you are describing. 


Hon. Mr. Pepin: But then it is not a real appeal. As I 
understand an appeal, it means that you have the right to 
go to a higher authority which is going to make a decision, 
I think what you are talking about is another line of 
communication. It is not, I suggest, a real appeal, unless 
my understanding of the word ‘appeal’ does not make 
sense. My understanding of an appeal is that when a client 
is not satisfied with a decision rendered, for example, by a 
lower court or a lower tribunal, he can go to a higher one 
to get a decision. So, as I say, I think what you are talking 
about is another line of communication. But this already 
exists, and businessmen know that it exists. Let me say 
that every so often—every month or so—I have a personal 
visit from some company official unsatisfied, for one 
reason or another, with a decision rendered by one of the 
boards for which I am responsible, asking me to see to it 
that a second look is given to the particular matter that 
has been decided by this board. 


Senator Grosart: But my suggestion is quite simply that 


‘they be permitted under the act to come to you as of right. 
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Hon. Mr. Pepin: I regret that I am, as I have already said, 
caught between two fires. There are some people in the 
house and I presume there are some here who would be 
tempted to say that the Minister should not be given too 
much authority to interfere in these matters. So I have to 
play safe in between the two opinions. Clause 8 of the bill 
says, “Subject to the regulations and direction of the Min- 
ister,...”, so I presume I could give that type of 
recommendation. 


The Chairman: Well, Mr. Minister, suppose we put it in 
this way and you can think about it. Where a board 
decides against an applicant—and I think that is the case 
Senator Grosart is talking about—the person who is affect- 
ed by that decision has a right to go to the Minister to have 
that decision reviewed. Let us get away from the word 
“appeal”. 


Senator Grosart: That is an excellent suggestion. 


The Chairman: Will you think that over and deal with it 
when you are giving us the answers to the other questions? 


Hon. Mr. Pepin: Irrespective of the fact that it could be in 
the bill, I am saying that this is the way it is now being 
done and this is the way I expect it to be done again. 
Maybe that is not as good as having it specified in a clause 
in the bill, but bearing in mind the timetable that you have 
been referring to so kindly, I suggest that this probably 
would be good enough for the interested parties in 
industry. 


The Chairman: Now, honourable senators, we have three 
points that the minister is going to look at, and the third 
one is the question of review of an adverse decision by the 
board. The minister is going to consider these three points 
and let us have his answer in the morning. In the mean- 
time is it the wish of the committee that all the other 
sections of the bill be approved? 


Senator Benidickson: Before we come to that, Mr. Chair- 
man, the minister has indicated, and I appreciate it, that 
he has read our Debates. I am sure he will recall that 
Senator Grosart said he was going to concentrate on four 
questions. I think his fourth question was — were better 
alternatives available than this bill and so on. Then Sena- 
tor Martin, the Leader of the Government and a member 
of the cabinet said he thought there were; that the United 
States could have used other measures other than the 
surcharges, and that they would have been better 
employed. Now my notes say, and I have not yet read 
Hansard, that Senator Martin did not state what in his 
opinion these other better measures were on the part of 
the United States. Would the minister care to make any 
comment on that? 


The Chairman: Before the minister comments, senator, 
and I am not going to say that he should not, I should point 
out that we have the bill before us. 


Senator Benidickson: Yes, but the bill is the result of an 
action taken by the United States. 
The Chairman: It arises by reason of that action. 


Senator Benidickson: Yes, it arises by reason of that 
action. Now a member of the Government has suggested 
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that from our point of view and even from their point of 
view they could have done this in a better way. 


The Chairman: Maybe the minister does not know what 
Mr. Martin was thinking about. 


Hon. Mr. Pepin: I really do not care to comment on this. I 
assume that Senator Martin may have had in mind—and I 
do not know this but am merely assuming it—that the 
Americans could have gone the way of devaluation or 
something like that. 


Senator Benidickson: I accept that answer. 


Hon. Mr. Pepin: They could also have fought inflation the 
way we did in Canada. 


Senator Benidickson: Now, Mr. Minister, referring to 
clause 21, my recollection is that you made a verbal com- 
mitment to the House of Commons that you would report 
more frequently than the bill requires. 


Hon. Mr. Pepin: On a quarterly basis. 


Senator Benidickson: I can see the situation arising, if you 
were to report only as infrequently as this bill requires, 
that the board might extend aid to an employer or the 
owner of a business and it would be a long time before the 
people whom this bill is supposed to help—namely the 
employees—would know that that industry had been 
assisted and they might feel that the assistance has not 
gone to them in the spirit of the bill. It would not be very 
effective if you only reported once a year, so I would like 
you to repeat that undertaking. 


The Chairman: Senator Benidickson, if that is the issue, 
the quickest and best way of obtaining the information 
would be publication of board decisions. 


Senator Benidickson: Some members of the House of 
Commons requested that be done. The minister compro- 
mised and said that he would not publish each and every 
decision, but that he would do better than clause 21 
requires. Members of Parliament, as well as the employees 
of the industry assisted, would receive information more 
promptly than is provided in clause 21. 


Hon. Mr. Pepin: I must be very clear on that, because I did 
not promise to give detailed, industry by industry, 
,amounts of money by amounts of money, reports. I said, 
after a long discussion, that I would give quarterly reports 
covering sectors of industry. 


Senator Benidickson: That means they would be anony- 
mous, or group reports. 


Hon. Mr. Pepin: Yes, I added to this, as I have done on 
_previous occasions with other boards for which I am 
responsible, that I would entertain questions, written or 
oral, by members of the house or the Senate and on each 
occasion I would go to see the company, as I have done on 
a number of occasions, and attempt to obtain their consent 
to my revealing that they have received the assistance. 


Senator Benidickson: Notwithstanding that, grants to 
industries under, shall we say the legislation of the Depart- 
ment of Regional Economic Expansion, are practically 
individually advertised and publicized. 
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Hon. Mr. Pepin: You are right; there is a different 
situation. 


Senator Benidickson: There is full publicity if an industry 
receives a grant to encourage it to locate in an under- 
veloped area, or for other reasons receives a governmental 
capital grant. The community knows it, the potential 
employees and everyone else know of it. I remember that 
you were cautious in that regard and did not make that 
full commitment. 


Hon. Mr. Pepin: My feeling is simply that that would be 
publicizing that industry “X’’ is having difficulties, which 
may not be the right thing to do. These are very special 
circumstances. 


Secondly, I am afraid that if we start along this line now, 
the next step would be for me to have to publicize all 
research and development grants and all that is done in 
my department for industry. I do not think this would be 
in the best interests of anyone. 


The Chairman: Senator Benidickson has indicated that 
he accepts the minister’s explanation. 


Are you prepared to approve the bill with the exceptior 
of the three points which the minister will consider over- 
night? Mr. Minister, you could have Mr. Drahotsky come 
in to advise us tomorrow morning. 


Hon. Mr. Pepin: In the case of the amendments suggested 
by Mr. Grosart, I have extended myself to the fullest, short 
of accepting the amendment; I do not think I will be 
accepting it. 


I will report on the other two points tomorrow, that is 
with respect to the quorum and the seven members. 


It is a matter of being courteous enough to consult the 
people who conducted the drafting of these provisions. 


The Chairman: What did you say with respect to Senator 
Grosart’s amendment? 


Hon. Mr. Pepin: Clause 8(1), which provides: 


Subject to the regulations and the direction of the 
Minister,... 


Might for all practical purposes include the possibility of a 
company which is dissatisfied with the decision of the 
Board to ask the minister for a review. 


Senator Benidickson: It has been your practice then to ask 
the Board to reconsider, if there is new evidence. 


Hon. Mr. Pepin: For the reasons brought up by Senator 
Grosart. 


In the case of the other two suggested amendments, I 
hope the House of Commons will gladly agree to them. 


Senator Grosart: I am not clear, because one of the others 
was suggested by me. However, I would ask you to reflect 
on the suggestion made by the Chairman, that you write 
the right of a request for review right into the act. I ask 
you to think carefully of the very wide powers given under 
this act and its possible extension by Order in Council to 
situations we cannot even contemplate at the moment. The 
fact that this is a board consisting of a majority of public 
servants should be borne in mind. I would ask you to 
reflect very carefully before you reject that. I particularly 
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ask, if you accept my way out, if you like, that you give us 
an assurance with respect to these matters if you feel that 
for reasons of urgency, among others, this should be 
passed without further delay. 


The Chairman: As I understand it, the minister will let us 
know his views on these three points tomorrow. 


Senator Grosart: I just hope that at this point he will not 
rule out consideration of the three points. 


Hon. Mr. Pepin: As a matter of fact, I am accepting your 
own recommendation de facto. 


Senator Grosart: I started with that particular aspect by 
pointing out that you had said that ‘and the direction of 
the Minister’ appeared to be a saving clause. However, 
this does not, I suggest, now include the right to ask for a 
review. 


The Chairman: We must have some end to discussion. 
The committee has approved all the clauses of the bill 
except these three points, on which you can speak tomor- 
row, Mr. Minister. 


The meeting is adjourned until 9.30 tomorrow morning. 
The committee adjourned. 


Ottawa, Wednesday, October 6, 1971. 
Upon resuming at 11.20 a.m. 


The Chairman: We now have several amendments to con- 
sider in relation to Bill C-262. Some senators present today 
were not here last night, so I will briefly review what took 
place. 


The committee approved all clauses of the bill except 
clauses 6, 7 and 8. Certain points raised for particular 
consideration were indicated to the minister, who agreed 
to express his views to us this morning. We expect him 
shortly, and I will prepare you by outlining the proposals. 


With respect to clause 6(1), the proposal was to strike out 
the words “‘not more than” in the third line and insert “at 
least’. The feeling of the committee was that the wording 
“not more than seven” would allow four, five, six or seven 
to be appointed. 


Subclause 2 of the same section provides that ‘Not more 
than four members of the Board may be members of the 
Public Service’. Unless the full seven were appointed 
there might not exist a reasonable balance between the 
Public Service representation and others. The proposal, 
therefore, is to substitute the words “At least’ for “Not 
more than”’. 


It was indicated by the minister that in the course of the 
operations of the board it might very well sit in panels. 
The question then arose as to who would be the chairman 
of each panel. Clause 6(3) provides that: 


The Chairman of the Board shall be appointed by 
the Governor in Council from among those members 
of the Board who are not members of the Public 
Service. 

The Chairman, if there are two panels, cannot subdivide 


himself and act as chairman of each meeting. Therefore 
our proposal was that clause 7(2) be continued to add: 
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“and the chairman of the Board or a member of the Board 
designated by him shall be the presiding officer’. 


I see the minister has arrived. I have informed the com- 
mittee of the proposal to amend clause 6(1) by substituting 
for “Not more than’, “At least seven...”’. 


Senator Flynn: Would there be no limit? Is it at least 
seven? 


The Chairman: At least seven; yes. 
Senator Flynn: There would be no limit? 
The Chairman: That is correct. 


Senator Connolly: It would be a matter of judgment for 
the Government to decide. 


Senator Flynn: Twenty members could be appointed and 
if some were not suitable an attempt could be made to 
arrange with the chairman to dispense with the services of 
those members. Perhaps it should be at least seven and not 
more than ten. 


Hon. Mr. Pepin: I am grateful for Senator Flynn’s inter- 
vention. I agree with him that the words “at least seven” 
would be open to all kinds of other possibilities. 


We do not want to have more than seven, for the very 
simple reason that to do so would make it very unwieldy 
and difficult to operate. 


If honourable senators do not object, we will state “not 
more than seven’,and we will concentrate on other 
changes that can be brought about. 


The Chairman: The words ‘nor more than seven” will not 
cure the difficulty that we see here. 


Hon. Mr. Pepin: That is what I intend to deal with. The bill 
says ‘“‘not more than seven”. We felt that more than seven 
would make it difficult for the board to operate efficiently. 
We were however looking for a board membership suffi- 
ciently numerous to have, in effect, two panels. That is 
achieved by the words “‘not more than seven”’. 


However, it may be that at other times five would be 
enough, and five is “nor more than seven’, if I might 
sound a little complicated. 


The main preoccupation of the committee last night was 
that of the “mix” between outsiders and officials. 


I think we should devote our attention to clause 6(2) 
which says: 


Not more than four members of the Board may be 
members of the Public Service within the meaning of 
the Public Service Employment Act. 


The significance of that is that on a five-member panel, 
four would be officials. Under clause 6(3), the chairman 
would be an outsider. On a board of five members you 
would then have four officials, and one outsider, who 
would be the chairman. 


I understand that honourable senators do not like that 
provision, that they would prefer to have three outsiders 
on a seven-man board, and, presumably, at least two out- 
siders on a five-man board. 


The Chairman: That is right. 
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Hon. Mr. Pepin: That can be accommodated by the follow- 
ing amendment to clause 6(2): 


Not more than two-thirds of the members of the Board 
at any time may be members of the Public Service 
within the meaning of the Public Service Employment 
Act. 


That would cover it. If we say that not more than two- 
thirds should be officials, public servants, we would have 
two outsiders on a five-man board. 


The Chairman: Two-thirds of seven would be four, 
because you would have an excess over three and you 
cannot fractionalize that. 


Hon. Mr. Pepin: On a seven-man board we would have 
four officials; on a six-man board, four officials; on a 
five-man board, three officials; and on a three-man board, 
two officials. I repeat my suggestion, that “not more than 
two-thirds of the members of the board at any time may be 
members of the Public Service within the meaning of the 
Public Service Employment Act.” 


The Chairman: Senator Aird, you made a similar propos- 
al last night. How does the suggestion strike you? 


Senator Aird: I think it meets the consensus expressed 
last night. We were concerned primarily about the mix. 


Hon. Mr. Pepin: If Senator Aird will allow me to continue, 
I think that for reasons of safety we should add to what I 
have read the following words: 


... but a vacancy occurring in the membership of the 
board, that has the effect of temporarily reducing the 
number of members of the Board who are not mem- 
bers of the Public Service below one-third of the mem- 
bers of the Board does not invalidate the constitution 
of the Board or impair the right of the members to act 
if the number of members is not less than a quorum. 


An outside member might resign because he has insuffi- 
cient time to do the job, or because he thought it was easy 
and he finds that it is tougher than he expected. The board 
would then be unable to operate until another member 
was appointed. 


The Chairman: A few more words should be included in 
the suggested amendment, that when there is a resignation 
the Government should act within a reasonable time to 
find a successor. 


Hon. Mr. Pepin: That is the sort of difficulty we find 
ourselves in when we make changes. 


Senator Flynn: The solution to the problem might lie in 
saying ‘“‘at least seven and not more than ten”’. 


Hon. Mr. Pepin: But that does not solve my problem, 
because at times I might want less than seven. If you say 
“at least seven’’, you will be ordering me to have at least 
seven. 


Senator Flynn: It is possible that their appointment might 
be on a temporary basis. 


Hon. Mr. Pepin: All these appointments will be on a tem- 
porary basis. 
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Senator Flynn: If you have “‘at least seven and not more 
than ten” you will always be able to maintain a balance 
between members of the Public Service and outsiders. 
Furthermore, it will solve the problem in clause 7(2) where 
three members of the board constitute a quorum, in that 
you may be able to have an outsider and a member of the 
Public Service. 


Hon. Mr. Pepin: If you say ‘‘at least seven”, you are telling 
me to appoint at least seven members. If I do not need 
seven and five or three are able to do the job, you are 
suggesting in effect that I should spend money unneces- 
sarily, which I am sure is not your intention. 


Senator Flynn: If they are paid so much per day that they 
work, the problem does not arise. 


Hon. Mr. Pepin: I would have to appoint someone and 
then say to him, “I am sorry, we do not need you; stay at 
home.”! I would suggest that honourable senators leave 
me the flexibility of having seven, five or three. I would 
also suggest that the amendment I have proposed takes 
care of the Committee’s main preoccupation, which is to 
have a better ‘‘mix”’ between officials and outsiders. 


The Chairman: Yes, I think it does; except that I should 
like to have some assurance in the bill that vacancies on 
the board will be filled with reasonable despatch. 


Senator Walker: A minister might wish to control the 
thinking of the board, as to what province they should give 
it to and what amount. 


Hon. Mr. Pepin: I think the honourable senator is unneces- 
sarily cautious. In such a situation there would be all kinds 
of things happening. There would be questions in the 
house and there would be newspaper men reporting any 
abnormality. And if I tried to control the thinking of the 
board, the members would resign. 


One day it was suggested that I was exercising an influ- 
ence on Mr. Duffett of Statistics Canada. He said openly 
that if a minister ever did what someone had suggested I 
was doing, he would resign. I suggest to honourable sena- 
tors that this applies also to the board. 


Senator Carter: The minister said that he might want 
seven or at times only five. Will appointments be made for 
special problems, and what will he do if only five are 
needed? 


Hon. Mr. Pepin: Let us bear in mind what Senator Forsey 
said on the first day, that this is permanent legislation, but 
is temporarily applied to a temporary situation, namely, 
the US surcharge. Therefore it would not be a permanent 
board attached to permanent legislation. It will be a tem- 
porary board attached to the temporary application of this 
bill. 


Senator Flynn: You mentioned the statement made by 
Senator Forsey, but he was contradicted by the Leader of 
the Government yesterday. I put the question to the 
Leader of the Government and he said that you could 
continue with this legislation after the present fiscal year 
and after you have exhausted the $80 million by different 
methods. The Leader of the Government in the Senate 
stated it would require an amendment to this legislation in 
order to continue afterwards. 
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Hon. Mr. Pepin: Yes, he is right. 
Senator Flynn: Who is right? 


Hon. Mr. Pepin: Whoever said the right thing with respect 
to the provision of further money after the duration of the 
occasion of the application of this billefm In order to have 
it continue beyond the present year I would have to return 
to Parliament to get further money. I could do that in two 
ways; by way of supplementary Estimates or alternatively 
by an amendment to the bill. I suggest that I would take 
the way of supplementary Estimates. 


Senator Flynn: You are in contradiction with the Leader 
of the Government. 


Hon. Mr. Pepin: No, because in both cases I would return 
to Parliament. 


Senator Flynn: You would come back to Parliament by 
way of supplementary Estimates? 


Hon. Mr. Pepin: It is legal. 


Senator Flynn: It seems very curious anyway, as far as 
this is concerned, that you would leave sections 4 and 5 as 
they are and by way of an item in the Estimates continue 
this legislation. These sections have to be read with the 
rest of the bill, and it seems to me that the limit on the 
amount and the period of application of the bill... 


Hon. Mr. Pepin: One does not know what the periods or 
amounts are going to be. That is the point of departure. 


Senator Flynn: I have no objection to your purpose, but I 
do say that it is badly expressed. If you had said in section 
6, for instance, that after the expiration of the present 
fiscal year the amount required to continue this legislation 
will be appropriated each year, if that was the case, we 
would know that this would be the method, but as it is 
presented now it looks as if you are hopeful that you 
would not need this legislation after April 30. 


Hon. Mr. Pepin: That is it. 


Senator Flynn: Well, all right, but do not play on both 
sides. 


Hon. Mr. Pepin: I admit to that. I could have said in the 
bill that moneys for the implementation of this bill will be 
provided for by supplementary Estimates. 


I think this is a moment of great importance in Canada’s 
history and we were trying to ask Parliament to do as 
much in these circumstances as could be done by way of 
Parliamentary action, and this is why, perhaps wrongly, 
we put the $80 million provision in the bill. It might have 
been cleaner to do it the other way. 


The Chairman: Senator Flynn, notwithstanding the fact 


that the minister has said he could do it by way of supple-, 


mentary Estimates, I do not think he can in this bill, the 
way it is drawn, because there is a limit of $80 million. 
That is statutory. 


Senator Flynn: That is my way of thinking also. 


Hon. Mr. Pepin: If I need more money I have to go to 
Parliament, but I can go to Parliament in two ways: either 
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by asking for an amendment to the bill; or by asking for 
further funds by way of supplementary Estimates. 


The Chairman: I think you can only go one way, Mr. 
Minister, and that is by way of an amendment to the bill. 


Hon. Mr. Pepin: Well, let us hope we do not have to go at 
all! 


Senator Flynn: In any event, you can resolve your differ- 
ence of opinion with the Leader of the Government in the 
Senate because he assured us yesterday that it would be 
through the normal channels of legislation. 


The Chairman: That can be a private exercise between 
the two of them. 


Senator Flynn: Yes. 


The Chairman: What is the objection, Mr. Minister, to 
providing for expedition in the filling of vacancies? 


Hon. Mr. Pepin: I would suggest that this is taken for 
granted. This applies to all boards. Is there a clause in the 
National Energy Board Act saying that the Government 
should act rapidly in the appointment of members to the 
board? I suggest this is part of the democratic process. 


The Chairman In that event, Mr. Minister, the British 
North America Act provides for 102 senators. We are short 
20 now. 


Hon. Mr. Pepin: Let us amend the Senate Act, then! I am 
just saying it is always difficult to put in a bill something 
which should be in all bills. If it makes sense in one bill it 
makes sense to put it in all bills. I suggest if it is not in 
other bills it should not be in this one. Perhaps my logic is 
too Cartesian. 


The Chairman: I do not think the logic holds together, Mr. 
Minister, to be quite frank. What you are saying is, “trust 
me as minister’’. We have to look beyond that. 


Senator Walker: You may be promoted and then we may 
have some minister in whom we do not have the same 
confidence. 


Hon. Mr. Pepin: Anywhere I go from here will not be a 
promotion! 


The Chairman: How does the committee feel about the 
minister’s proposal? I think it satisfies the chief concern 
which we had. 


Senator Molson: Mr. Chairman, might I ask a question? 
Last night there was some talk about panels of the board. 
This does not cure that at all. 


The Chairman: There is another amendment to cover 
that. 


Senator Flynn: That is section 7(2). 


The Chairman: Yes. Is the form of the amendment pro- 
posed by the minister acceptable in relation to subsection 
2 of section 6 of the bill? Is that agreed? 


Hon. Senators: Agreed. 


The Chairman: What about the next one, Mr. Minister, 
with relation to clause 7? 
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Hon. Mr. Pepin: The next one has to do with meetings and 
quorum. The main preoccupation yesterday was that the 
chairman, when he is not presiding over the board or over 
a panel of the board, should appoint a presiding officer. 
That was the main preoccupation of the committee last 
night. At that time I said that this was again taken for 
granted, but since then I have been informed that such a 
clause is in the Tariff Board Act, so I cannot do the same 
pirouetteing as I was doing a moment ago! I am willing to 
give you the same thing as is in the Tariff Board Act, and 
that shall become section 7(3). It shall read: 


The Chairman shall preside at any sittings of the 
Board at which he is present and shall designate one 
of the other members to preside at any sittings of the 
Board at which he is not present. 


That would apply to sittings of the full board or a panel. 
The Chairman: That will be subsection (3) of section 7? 
Hon. Mr. Pepin: Yes. 


Senator Molson: Where does it give authority to call a 
meeting of a panel of the board? How does it call less than 
the board? Section 7(1) states: 


The Board shall meet at such times and conduct its 
proceedings in such manner as may seem to it most 
convenient for the speedy despatch of business. 


Does that give authority to call part of the board? 


Hon. Mr. Pepin: There is no reference in the bill to panels. 
We get this indirectly by saying that the quorum will be at 
least three. In other words, if the quorum is at least three 
and if there are seven members, then, you can have two 
panels sitting. 


Senator Flynn: It would be by establishing rules of 
practice. 


Senator Beaubien: It would be at the discretion of the 
chairman. 


Senator Molson: You could have one panel of three 
sitting? 


Senator Flynn: Yes. 


Senator Molson: He should have authority to call less than 
a board, then. How does he call a meeting of a panel? 


Hon. Mr. Pepin: He could have a meeting of the board 
with a quorum of three. 


Senator Molson: How does he designate who the three 
members are? 


Hon. Mr. Pepin: The chairman has to be there himself and 
he will preside over the meeting, but if he is not present he 
will have to appoint one of the other members to preside 
over the meeting. 


The Chairman: Section 7(1) states: 


The Board shall meet at such times and conduct its 
proceedings in such a manner as may seem to it most 
convenient for the speedy despatch of business. 


It should also be provided there that the board may meet 
in panels. 
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Senator Flynn: It would be much more clear to me. 


The Chairman: Suppose you said, “The Board shall meet 
as the whole Board or in panels”’. 


Hon. Mr. Pepin: I am in a very conciliatory mood this 
morning. I want this bill to go through as rapidly as 
possible, so I will accept whatever you say. We can add: 
“at any sittings of the Board, in whole or in panels, at 
which he is not present’. I think that will cover it. 


The Chairman: No. In subsection 1 you need the authori- 
ty; that is: “the Board shall meet as the whole Board or in 
panels at such times and conduct its proceedings in such 
(manner as may seem to it most convenient’. That would 
appear to cure the problem. 


Senator Flynn: You would need a consequential amend- 
ment to subsection 2 to say that three members constitute 
a quorum of the board or of a panel. 


Hon. Mr. Pepin: You are just explicitating. 
Senator Flynn: It is obvious the minister is not a lawyer. 
Hon. Mr. Pepin: He is a lawyer but a non-practising one. 


Senator Flynn: I did not know that. I knew you had been 
in the press. 


The Chairman: First of all, is the proposed amendment to 
add subsection 3 acceptable? 


Hon. Senators: Agreed. 


Senator Flynn: “Three members shall constitute a 


quorum of the board or of a panel’. 


The Chairman: That would be the addition in subsection 
2. Then in subsection 1 it should say: “The Board shall 
meet as a whole Board or in panels at such times” etc. We 
add those words. Is that agreeable to the committee? 


Hon. Senators: Agreed. 


Senator Flynn: There is one question left that was raised 
by Senator Molson. 


Hon. Mr. Pepin: I have to make a correction to what I said 
to Senator Flynn a moment ago. I am not a lawyer. I have 
a diploma in law. Apparently there is a difference, and I 
want to correct myself at the earliest opportunity! 


Senator Flynn: A licence in law. 
The Chairman: What is the other point. 


Senator Flynn: The point is that when you have a panel of 
three members, the rule being that you should never have 
only members of the Public Service, you should provide 
that at least one member of the panel is an outsider. 


Senator Beaubien: We have dealt with that with the two- 
thirds, have we not? 


Senator Flynn: No. 


The Chairman: The bill in its present form provides that 
the chairman must be an outsider, so that as long as there 
is to be a meeting of the whole board or of a panel at 
which he is present the chairman must preside. If there 
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are two panels meeting he cannot preside at both, so we 
require in the amendment the minister submitted that the 
chairman shall be a member of the board designated by 
him. All we have to do is to add a word or so to say “an 
outside member of the board”’. 


Senator Flynn: 


chairman. 


The Chairman: That is right. 


In the appointment of the deputy 


Senator Flynn: You have to do it just the same. 


The Chairman: You add ‘who is not a member of the 
Public Service’’. 


Senator Flynn: That is right. 
Hon. Mr. Pepin: You are complicating matters. 
The Chairman: No, we are making it easier for you. 


Senator Molson: In effect, Mr. Chairman, you are saying 
that a panel of this board composed solely of civil servants 
may not meet? 


The Chairman: That is right. 


Hon. Mr. Pepin: That is what you are saying. I suggest 
that the presence of three members from the outside will 
have a permeating influence on the way the board, either 
as a board or as a panel, will operate. I suggest you should 
leave the board the possibility of making decisions excep- 
tionally with only officials there. I am quite sure that if 
officials take a different philosophical line than the outsid- 
ers, this will very easily come out and will be reconciled. 


The Chairman: If we did that the trouble would be that 
we would be defeating the purpose of the amendment we 
originally proposed, which was to ensure a proper mix. If 
you can have a panel composed of three members of the 
Public Service and operate, then we have defeated our 
purpose. 


Hon. Mr. Pepin: I suggest this is not entirely true, with 
respect, Mr. Chairman, as they say at these meetings. 


The Chairman: And in court. 


Hon. Mr. Pepin: I suggest that the presence of outsiders on 
the board will help develop what I call the philosophy of 
the board. I suggest that the philosophy as determined by 
the board with the presence of outsiders will be imple- 
mented even if occasionally there are no outsiders on a 
panel to make up the quorum. 


Senator Molson: Would not clause 8, which establishes the 
responsibility of the board to administer the grants and so 
on, perhaps mean that even though a panel was composed 
of civil servants, in fact the board will administer the 
provisions of the act, and therefore the whole board, com- 
posed of outsiders and members of the civil service, will be 
taking the action, even though the consideration was given 
by a panel perhaps composed entirely of civil servants. 


The Chairman: I would expect—and I think there are lots 
of precedents for it—that where there is a board and the 
board sitting in panels the regulations might well provide 
that where a panel sits it reports to the board. What would 
you think of that, Mr. Minister? 


Hon. Mr. Pepin: That is a good suggestion. 
The Chairman: They could do it by regulation. 


Senator Molson: As far as I am concerned, that would 
sound reasonable. 


The Chairman: It is the board that approves the grant, 
and therefore while the panel sits and makes decisions, it 
reports to the board. It is like an executive committee of a 
board of directors; they report their conclusions to the 
board and the board either accepts them or does not. I 
think that is a matter that can be dealt with by regulation. 


Hon. Mr. Pepin: If that were in the regulations you would 
not need it in the legislation. 


The Chairman: No, you would not need to touch that. 


Hon. Mr. Pepin: Mr. Drahotsky brings to my attention that 
the difficulty is that there is no legal status for “panels.” 


Senator Carter: There will be if we have the amendment. 


The Chairman: The amendment we are proposing would 
provide for panels, but the panels can hear and make 
recommendations; it is the board that must make the 
decision of approving a grant. 


Senator Burchill: They have to approve what the panel 
decides. 
The Chairman: That is right. 


Senator Lang: If you call the panels committees you get 
around it. 


The Chairman: Yes, you could call them committees. 
Hon. Mr. Pepin: How would the amendments read? 


The Chairman: 
Hopkins? 


Would you go through them, Mr. 


Mr. E. Russel Hopkins, Law Clerk and Parliamentary Coun- 
sel: It would read: 


The Board shall meet as a whole Board or in panels at 
such times and conduct its proceedings in such 
manner as may, 


and so on. Then subsection 2: 
Three members of the Board or of a panel... 
I suppose of the board, so it would read: 
...or of a panel of the Board constitute a quorum. 
Senator Flynn: My suggestion was that three members 


shall constitute a quorum of the board or of a panel. I 
think it is clearer this way, but it is as you wish. 


Mr. Hopkins: I think this is the standard Justice drafting. 
Senator Flynn: That does not impress me too much. 


Mr. Hopkins: The say, “three members of the Board ora 
panel constitute a quorum”. I do not think it could be 
misunderstood. That would be the end of subsection 2. 
Subsection 3 would read: 


The Chairman shall preside at any sittings of the 
Board at which he is present. 
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I think it should be: 


... At any sittings of the Board or of a panel of the 
Board at which he is present, and shall designate one 
of the other members to preside at any sittings of the 
Board or of a panel of the Board at which he is not 
present. 


The Chairman: There is one question there. In order to 
ensure that there is at least one outsider present at a panel 
meeting, I think the chairman of the panel that may be 
appointed should be limited to an outside member of the 
board. 


Hon. Mr. Pepin: I will resist that, if you will allow me. Iam 
very eager to accommodate, but I will resist that one, 
because it may very well be that circumstances do not 
permit the coming to Ottawa of three outsiders when an 
urgent decision has to be made, and consequently I want 
to keep that flexibility, of having a quorum made up of 
three officials. 


Senator Flynn: That would not be too bad if we were sure 
that you cannot continue with this legislation beyond April 
30 next year, and that you will have to come back to 
Parliament, because probably you will at that time be able 
to prepare other amendments. It is quite obvious that this 

_legislation has been prepared in a hurry, which in the 
circumstances is understandable. 


Hon. Mr. Pepin: I do not think that time should be a 
criterion there. I have seen legislation that was prepared 
over a long period of time, that was faulty also. 


Senator Flynn: There are contradictions in the bill, which 
are not important, it may be, at this time; but if you have 
to come back to us in about five or six months... 


Hon. Mr. Pepin: Really, I have no intention of doing that. 
The bill, as Senator Forsey has said, is a permanent bill. 
The regulations will have to cover a particular situation 
justifying the invocation of the bill. 


The Chairman: I want to point out to you, Mr. Minister, 
that if we accede to what you have said, and if you have 
three public servants constituting the panel, because you 
want to do something quickly, you still must have a meet- 
ing of the board in order that you may get the direction of 
the board as to the grant. 


Hon. Mr. Pepin: I am quite eager to suggest to the board 
that they operate in the way you see fit, which is that the 
decision made in the panels are to be subject to ratifica- 
tion by the full board. I am quite willing to suggest to the 
board that because it would be according to the spirit of 
the bill; but I am not too keen to tie myself to the board to 
the obligation of having one outsider member on each 
panel when a panel is formed. I think you should leave a 
bit of flexibility there. 


The Chairman: All right. We are trying to do so. Section 8 
gives the authority to administer a grant to the board. The 
question then is, what is the authority of the panel? The 
panel can conduct hearings and I am sure the regulations 
will provide as to what the panel can do. But the panel 
cannot administer the grants. It could make reeommenda- 
tions, but the board will have to say it adopts what the 
panel recommends. 


Banking, Trade and Commerce 


October 6, 1971 


Hon. Mr. Pepin: In some ways the panel, if it meets the 
quorum requirement, operates as the board, in some 
circumstances. 


Senator Molson: Surely there is no reason why a panel 
should operate as the board for more than a hearing or an 
investigation? Surely a panel of the board should not 
administer, for say 60 days or 90 days, the provisions of 
this bill? 


Hon. Mr. Pepin: The purpose of the panel is that there 
might be a lot of work, especially in the beginning. 


The Chairman: Many hearings. 


Hon. Mr. Pepin: Hearings, meetings, for analysis, for dis- 
cussion of a case. That is the reason for the panel. I take as 
very logical and very valid the observations that you have 
made on the usefulness of referring the recommendation 
or decision of the panel to the full board. I will reeommend 
accordingly. 


The Chairman: I do not think we need to amend section 8, 
because section 8 gives the authority to the board to 
administer the grants. That remains. We have not given 
the panel the authority to administer the grants. 


Senator Flynn: That is right. 


The Chairman: I think the regulations, Mr. Minister, 
should spell out the functions of the panel. I am trying to 
help you on that. 


Hon. Mr. Pepin: I recognize that. 


The Chairman: Because that will involve an amendment 
of the bill. Have we got the question of the panel covered 
well enough there, do you think? 


Hon. Mr. Pepin: I imagine it is too well covered. 


Senator Carter: Must the panel consist of three persons, 
or can the panel consist of less than three? 


Mr. Hopkins: Three members of the board or of the panel. 


The Chairman: Section 7, as amended, says that the 
board shall meet as the whole board or in panels at such 
times, and so on. If the board meets as a panel, you may be 
getting yourself in a position where it is the board, even as 
a panel of the board. 


Mr. Hopkins: I would agree with the minister. 


The Chairman: Yes. Then we have not accomplished 
what Senator Molson was talking about. 


Hon. Mr. Pepin: Senator Molson presented it to me as a 
suggestion I should make to the board, in drafting its own 
rules and procedures. 


Senator Molson: Surely the board can never get away 
from the responsibility of carrying out what is defined in 
the act. It can have panels, it can do what it likes, but in 
the end surely the board is responsible, and that is all the 
members of the board. It is not some of them, is that not 
right? 
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Hon. Mr. Pepin: Let us try to anticipate on the unpredicta- 
ble. If the board has the practice, let us say hypothetically, 
of operating as panels made up only of civil servants, I 
would suggest that the chairman of the board, an outsider, 
would resent that very much; and he has all the capacity to 
prevent it. The chairman of the board, I suggest, will allow 
a meeting of a panel made exclusively of officials, only in 
extraordinary circumstances. He, being an outsider, will 
not want the responsibilities of outsiders on the board to 
be eroded by the development of a practice of panels 
meeting including only officials. 


The Chairman: Here is the rationalization of it, Mr. Minis- 
ter. It strikes me like this. The board is the top. What we 
say here in the amendment is that the board shall meet as 
a whole board or in panels. That is fine. That is providing 
authority. But who determines when they meet in a panel? 
It will be the board that will determine that. And when the 
board determines that they are meeting in panel, the board 
will provide the procedures, and your regulations will deal 
with that. I think we have it covered. 


Hon. Mr. Pepin: I am being very frank, I am not sure if the 
regulations will cover that part of it; but the board has the 
right to select its own modus operandi. 


The Chairman: Each time. 


Senator Molson: Mr. Chairman, at the end of the year, the 
board will make a report to the minister. At that stage you 
are not going to get a report from a panel. You will get a 
report from the board. Therefore, what I am saying is that 
the board is responsible for all that has happened during 
the year, whether it did it in panel or by the whole board. 


Hon. Mr. Pepin: That is so. 
The Chairman: Is what we have done satisfactory? 
Senator Flynn: Yes. 


Hon. Mr. Pepin: You have explicitated really what was in 
our minds, what would have been done, anyway. 


The Chairman: We have not tortured the bill beyond 
recognition. Are these amendments agreed to? 


Hon. Senators: Agreed. 


Hon. Mr. Pepin: Mr. Chairman, if I may, I have another 
amendment to suggest to you. It has to do with the report- 
ing under clause 21 of the bill. Last evening the view was 
expressed that reporting once every year was not good 
enough. The same suggestion was made in the house. I 
stood up in the house and put my hand on the invisible 
bible and said I would report on a quarterly basis. Because 
of circumstances there was no time to go into it, I was 
unable to present it as an amendment, since the procedure 
did not allow me to do that. You will remember that we 
were at the report stage. 


Therefore, if you want to help me in getting your two 
amendments through the house, where members of the 
house may very well say that I was not flexible enough to 
accept an amendment to clause 21 but flexible enough to 
accept amendments to clauses 6 and 7—they may ask why 
I did not accept their amendment!—I am suggesting that 
you explicit the suggestion made last evening and amend 


Banking, Trade and Commerce 


38 : 29 


clause 21 so that in place of the words “fiscal year’, the bill 
would say ‘annual quarter’, to put reporting on a quarter- 
ly basis. The Department of Justice recommends the word 
“annual quarter’, which is synonymous with three 
months. 


The Chairman: We have to strike out “fiscal year’. It 
occurs twice. 


Senator Beaubien: If in March you get the report on the 
March 31, it does not give much time. 


Senator Flynn: The idea would be to make the first report 
at the end of the calendar year. It could be the quarter 
terminating on December 31, 1971. 


Hon. Mr. Pepin: Mr. Chairman, with respect to the previ- 
ous amendment on the subject of panels, because it is 
likely to cause legal difficulties my adviser is checking 
with the Department of Justice. He should be back in a 
moment or two. 


The Chairman: Last night another question was raised 
which the minister answered immediately but was asked 
to reflect upon. That point is that where the board makes a 
decision (a) that it has not the authority to deal with the 
matter, or (b) that the board is against granting any benefit 
or relief, there should be a right in the person affected to 
go to the minister, as of right, for a review. 


Senator Flynn: If it is beyond the powers of the board I 
suppose the Federal Court would have jurisdiction to 
annul the decision. 


The Chairman: If the board exceeds its jurisdiction, of 
course you can go to the court. In fact, you can leave that 
phase of it and deal only with the phase where the appli- 
cant is aggrieved by a decision of the board, in which case 
he would have the right to go to the minister for a review. 


Senator Lang: What is a review? 


The Chairman: The minister did not like the word ‘‘ap- 
peal” and I was inclined to agree with him. 


Senator Flynn: Even if the minister makes a review, he 
cannot impose a new decision on the board. 


Hon. Mr. Pepin: Right. The minister can only ask fora 
review. I wish to emphasize that point. 


Senator Flynn: He can review the case, but he would have 
to ask the board to change its mind. The board would not 
be obliged to do so. 


Hon. Mr. Pepin: That is my understanding also. 


Senator Flynn: We do not need to legislate on that score. 
We might as well leave it as it is. Anybody can appeal to 
the minister. 


The Chairman: I raised the point because I was asked to 
last night, but my own view is that the minister, in the 
position he occupies now under the bill, can at any time 
ask the board to be kind enough to review a decision. But 
the board is the authority. 


Senator Flynn: Otherwise we would have to establish a 
mechanism to enable the minister to change a decision of 
the board. 
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Hon. Mr. Pepin: If you are looking for justification of the 
approach, which we seem to agree on, it is clause 8(1), 
“subject to the regulations and the direction of the Minis- 
ter’. Presumably the direction of the minister would 
include the right to ask the board to review its decision on 
a case in the light of circumstances, events and facts 


brought to the attention of the minister. 


The Chairman: We have raised the subject as we said we 
would. The feeling of the committee is that it is not practi- 
cable and is unnecessary in the circumstances. 


Senator Molson: On the question of a split board, what 
does the term “panel” mean? Do we know what a panel is? 
Is it defined? We have had committees and subcommittees, 
but we have not had panels before, to my knowledge. 


Hon. Mr. Pepia: That was Mr. Drahotsky’s concern. 


The Chairman: When referring to a board it might be 
more appropriate to use the word “committee” — a com- 
mittee of the board. 


Hon. Mr. Pepin: My first information was that this does 
not have to be covered owing to the fact that it is the 
normal practice of boards, for example, the National 
Energy Board and the Tariff Board, to sit in committee, 
but when the decision is made it is made by the board. The 
board cannot say that the decision was made by a commit- 
tee and consequently the board has not taken a decision. If 
the board does not take it, there is no decision of the 
board, or there is a contrary decision of the board. 


Senator Benidickson: Mr. Chairman, the Transport Board 
sometimes sends out a single representative and when he 
comes back he gets the approval of his colleagues. 


Senator Flynn: The Appeal Court of Quebec sits with two 
panels in Montreal at one time. 


Hon. Mr. Pepin: That is what is intended here. 


The Chairman: Then we had better stay with the word 
“panel”. What have you to report, Mr. Drahotsky? 


Mr. Drahotsky: I have tried to clarify these points with the 
Department of Justice. I am told that the term “‘panel” has 
no legal meaning, unless so defined in one way or another. 
I have also been reminded that this question arose on a 
number of occasions when the bill was being considered in 
cabinet committees. The consensus reached, including the 
agreement reached in the Cabinet Committee on Legisla- 
tion, was that clause 7 should be taken in conjunction with 
clause 9, empowering the board to make such rules as may 
be necessary for the conduct of its meetings, the manage- 
ment of its affairs and the performance of its duties and 
functions, and that those two clauses do provide adequate 
authority to the board to operate on a two-panel basis, and 
to organize its activities and its deliberations in any way it 
would consider most expeditious. Thank you, Mr. 
Chairman. 


Senator Beaubien: Mr. Chairman, the Companies Act lays 
down that notice has to be given to directors. That means 
all directors. All directors are invited to meetings. If that 
procedure were followed here there would be no real 
problem. If all directors are told that the meeting is going 


to take place and are advised in time, then they are going 
to turn up. 


Senator Flynn: But if everybody wants to sit on the same 
panel, what will happen then? 


Hon. Mr. Pepin: They will be directed by the chairman 
which panel they are to sit on, and I would suggest that the 
chairman would try to get in his panels the same kind of 
mix he gets on the board. That stands to reason. 


Senator Molson: According to section 9 it sounds to me as 
if the rules that the board operates under with respect to 
panels, in other words, how the panels are made up and 
how they are called to meetings and things of that sort, 
would have to be set out in the board’s own rules. 


The Chairman: Senator Molson, we only got on to this 
question of panels because the minister introduced the 
subject by saying he would want the board to sit in panels, 
and we were trying to find some way whereby he could 
have authority to do that. If he does not want that, but 
feels he has enough authority under section 9, then that 
becomes his job. I think that under that section, the board 
can make any rules it wants to make. The board can 
simply say, ‘“You, you and you shall act as a section of the 
board to deal with this matter.” But then that section must 
go back and report to the board. 


Hon. Mr. Pepin: I suggested that very strongly at the time. 


Senator Lang: I should like to move that the bill be 
reported without amendment, Mr. Chairman. 


Mr. Chairman: But we have agreed to some amendments. 


Is it the wish of the committee that in the amendments 
we delete all reference to panels? 


Senator Flynn: I am very happy the Minister has found 
the Senate useful in proposing the amendment he had no 
time to push through in the House of Commons. 


Hon. Mr. Pepin: I think that the discussion has been 
helpful to me in the sense that I will suggest to the Chair- 
man when I meet him after he is appointed that he should 
try to develop in the panels when they meet the same kind 
of mix that he has in the board itself. I will suggest that, 
but I did not want him to be tied to the obligation of doing 
that in exceptional cases. 


The Chairman: Shall I report the bill as amended? 
Senator Benidickson: What amendment was agreed on? 


The Chairman: The amendments we talked about last 
evening to section 6, section 7 and section 21. In section 21 
we are changing the fiscal year to each annual quarter. 


Hon. Mr. Pepin: And in section 7 a new paragraph 3 has 
been added. 


The Chairman: I will read it for you. 


Senator Benidickson: Has the committee agreed to Sena- 
tor Aird’s suggestion that the words ‘‘at least’? should be 
included in section 6 sub-section 1? 
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The Chairman: No, but subsection 2 has been amended. 
The Minister has furnished us with a form of amendment 
which would read: 


Not more than two-thirds of the members of the Board 
at any time may be members of the Public Service 
within the meaning of the Public Service Employment 
Act, but a vacancy occurring in the membership of the 
Board that has the effect of temporarily reducing the 
number of members of the Board who are not mem- 
bers of the Public Service below one-third of the mem- 
bers of the Board does not invalidate the constitution 
of the Board or impair the right of the members to act 
if the number of members is not less than a quorum. 


Believe me, it does make sense. 


Senator Benidickson: It is fairly easy for it to follow the 
principle in the original bill. 
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The Chairman: Except if the board of directors decide 
that the board is going to sit in sections, for instance, and 
they designate three members who are public servants, 
whatever decisions or recommendations they are going to 
make, it will still be the board itself which must after- 
wards administer the grant. We have not changed that. Is 
that clear? 


Hon. Mr. Pepin: I agree, and I thank the committee for a 
very good hearing. 


The Chairman: We will struggle to report the bill this 
afternoon, and we can say that the amendments made 
have been made with the consent and approval of the 
minister. 

We will adjourn now until 3 o’clock this afternoon, when 
we will continue our hearing in connection with the pri- 
vate bill to establish the United Bank. 


The committee adjourned. 


Boloz 
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APPENDIX “A” 


Statement of Minister of Agriculture, 
October 1, 1971. 


Hon. H. A. Olson (Minister of Agriculture): Mr. Speaker, I 
want to make a brief statement providing further informa- 
tion on agricultural assistance programs designed to cover 
unprocessed agricultural products which will not be eligi- 
ble for assistance under Bill C-262, the Employment Sup- 
port Act. You will recall that I gave notice of this assist- 
ance when I spoke on second reading of Bill C-262 on 
September 7, 1971. 


I can advise that the Agricultural Stabilization Board 
and the Agricultural Products Board have been author- 
ized to come forward with individual commodity pro- 
grams designed to help producers adversely affected by 
the surtax. The programs will take any one of several 
forms, namely, purchase of the product, deficiency pay- 
ments or payment to distributors for the benefit of pro- 
ducers. In this latter connection distributors to be eligible 
must have been exporters of the unprocessed product to 


the United States in the base period, must demonstrate 
that the price paid to farmers for raw products was main- 
tained at a level consistent with that which would have 
been expected in the absence of surtax, that distribution 
volume and employment were maintained. I say the latter 
because employment in the agricultural distributing indus- 
try is important as well as in the agricultural processing 
industry. 


As with processed products there will be no requirement 
that exports to the United States be maintained. 


I am issuing a press release today inviting applications 
from the agricultural industry both from producer groups 
and distributors. Applicants are asked to provide basic 
data relative to the criteria and on the impact of the surtax 
on their operations to supplement the information already 
accumulated by the department. 


In conclusion, I want to say that I am very conscious of 
the need to put these programs in place promptly and 
consistent with the need of those affected and the interna- 
tional situation. 
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Order of Reference 


Extract from the Minutes of the Proceedings of the 
Senate, September 14, 1971: 


“With leave of the Senate, 


The Honourable Senator Hayden moved, seconded 
by the Honourable Senator Denis, P.C.: 


That the Standing Senate Committee on Banking, 
Trade and Commerce be authorized to examine and 
consider the Summary of 1971 Tax Reform Legisla- 
tion, tabled this day, and any bills based on the Budget 
Resolutions in advance of the said bills coming before 
the Senate, and any other matters relating thereto; and 


That the Committee have power to engage the ser- 
vices of such counsel, staff and technical advisers as 
may be necessary for the purpose of the said 
examination. 


After debate, and— 


The question being put on the motion, it was— 


Resolved in the affirmative.” 


Robert Fortier, 
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Pursuant to adjournment and notice the Standing 
Senate Committee on Banking, Trade and Commerce met 
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Ottawa, Thursday, October 7, 1971 


The Standing Senate Committee on Banking, Trade and 
Commerce met this day at 9.30 a.m. to give consideration 
to the Summary of 1971 Tax Reform Legislation, and any 
bills based on the Budget Resolutions in advance of the 
said bills coming before the Senate, and any other matters 
relating thereto. 


Hon. Salter A. Hayden (Chairman) in the Chair. 


The Chairman: With respect to the order we intend to 
follow this morning, we will first take general matters 
relating to estates, real estate and corporate acquisitions, 
and Mr. Scace is going to deal with that. Following that we 
are going to deal with international taxation, and Mr. 
Smith will handle that. 


You will recall that yesterday we had a fairly extensive 
discussion on the question of multi-national and interna- 
tional income, and over the next three weeks we shall be 
having several briefs on that aspect. Therefore, it will be 
important this morning to get as good a grounding in this 
as we can. 


Mr. Scace, would you care to take over now? 


Mr. Arthur R. A. Scace, Partner in the Law Firm of McCarthy 
& McCarthy: Thank you, Mr. Chairman. In the programs 
which we have given we have parcelled out estate plan- 
ning or matters relating to estates as a separate item, and 
last week we touched on a number of things which are 
important in that particular area so that to the extent we 
have already done that I think I will gloss over it unless 
you would like to go back and delve into it in somewhat 
greater detail. 


The Chairman: You mean we should have a refresher 
course this morning. 


Mr. Scace: If you like. 


Senator Benidickson: Some of us need it. 


Mr. Scace: When we did capital gains we started off with 
a summary. Perhaps we might do the same thing this 
morning. The basic changes, so far as estates and death 
duties are concerned, are as follows: First, estate and gift 
tax are to be abolished, and we will have more to say 
about that as it is clearly the most important aspect of this 
area. Second, with the exception that in the case of distri- 
butions to a spouse or to a qualifying trust in favour of a 
spouse, there is a deemed realization of all capital assets 
on death and when a gift is made, and this is the substitu- 
tion for the gift tax and the estate tax. Third, the attribu- 
tion rules are altered in order to take account of the 
imposition of the capital gains tax. Fourth, as we men- 
tioned last time, there is a deemed realization when you 


cease to be a resident of Canada. In other words, when you 
emigrate from Canada there is a deemed realization at fair 
market value. There are, of course, certain exclusions 
from that and it will not cover taxable Canadian property. 
Finally, and I think this is an area where you may be 
receiving a number of briefs, the law concerning the taxa- 
tion of trusts is now much more extensive and much more 
complicated, and a number of people in the trust field 
think that it is possibly quite inadequate. 


If I may, I will go through these items. First there is the 
abolition of estate tax. The provision abolishing it is found 
in Part II of Bill C-259, and it says that the Estate Tax Act 
does not apply in the case of the death of any person 
whose death will have occurred after 1971. So if you can 
make it to January 1, 1972, there will be no estate tax. 


Senator Molson: If we pass the bill. 


Mr. Scace: In its place we get a deemed realization on 
death, as I said. You find that provision in section 70(5) of 
the bill. 


As a review of what we looked at last time, there are two 
aspects of the deemed realization. First, if you are dealing 
with non-depreciable capital property, the deemed realiza- 
tion is at fair market value. Similarly, the beneficiary 
acquires at fair market value. Second, if you are dealing 
with depreciable capital property, you have the midway 
point rule. In the legislation the deemed realization price, 
or the deemed disposition price, is undepreciated capital 
cost plus one-half of the difference between fair market 
value and undepreciated capital cost. Similarly, you get an 
acquisition at that same price. 


Senator Connolly: Will you say that again? 


Mr. Scace: Yes, sir. In the case of depreciable capital 
property, it is undepreciated capital cost plus one-half of 
fair market value minus undepreciated capital cost. 


Senator Connolly: It is the old story, isn’t it, adding it in 
and then subtracting it? 


Mr. Scace: Well, if you had an asset which had cost $100 
and an undepreciated capital cost of $80, and on death the 
fair market value was $200, your calculation would be $80 
plus one-half of $200 minus $80 which is $120, so then it 
would be $80 plus $60 which is $140. 


I think we had examples of this calculation last week, 
but what you would get here is recapture between unde- 
preciated capital cost and original cost, so there would be 
recapture between $80 and $100, and between the $100 and 
the deemed realization price of $140, that would be a 
capital gain and applying your normal rule, one-half of 
that would be a taxable capital gain and you would 
include it in your income. 
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The Chairman: So that $20 would go into income? 


Mr. Scace: Twenty dollars would be the taxable capital 
gain, that is right. 


The Chairman: And $20 would go into income by virtue of 
recapture at full income rates. 


Mr. Scace: At full income rates, that is right. 


Hon. Mr. Connolly: Just to make it crystal-clear, that 
undepreciated asset could for example be a share of stock 
or a bond that had been purchased for $100 and then 
dropped to $80. 


Mr. Scace: No, sir. Here we are talking about depreciable 
capital property, that is property upon which you are 
entitled to take capital cost allowance. In the case you are 
talking about of non-depreciable capital property, you do 
not have to go through this calculation, there is a deemed 
realization at fair market value. 


Senator Connolly: That makes it abundantly clear. 


Mr. Scace: So you would not have this item here of 
undepreciated capital cost and the deemed realization 
would take place at $200 if this were not depreciable 
capital property and that would be the acquisition price, 
and in that case there would be a $100 capital gain anda 
$50 taxable capital gain. 


Senator Lang: Mr. Scace, taking the fair market value less 
the undepreciated capital cost, does the person acquiring 
the asset have to take into account the undepreciated 
capital cost? 


Mr. Scace: No, sir. There is a different rule where you 
have that situation, but the formula is much the same. 
Where your fair market value is less than undepreciated 
capital cost, the rule is fair market value plus one-half 
undepreciated cost minus fair market value. They just 
switched it around. Let me just show you how that would 
look. In that case you have an asset with a cost of $100, an 
undepreciated capital cost of $80 and a fair market value 
on the day of death of $50, so you would have $50 plus 
one-half of undepreciated capital cost of $80, minus fair 
market value so you would end up with $50 plus $15 which 
would equal $65. 


Senator Lang: I do not see the equity in that. Do you? 


Mr. Scace: That may be a common complaint, senator. 


Senator Beaubien: If a man were not feeling very well and 
he had some property, it would be a great thing for him to 
get out of it before valuation day and leave nothing but 
cash. 


Mr. Scace: It would be a good idea. I think the rationale 
to this—if we complicate it just a little more—is that under 
the present law if you hold a depreciable capital asset, 
then on death if the asset passes by will, there is no 
recapture and the donee acquires a fair market value. 
Now because of that treatment, I think they decided that 
somehow they had to make a compromise which was 
somewhat less than the rigour of a fair market value 
realization, and for that reason you get the midway point 
rule, I think, which is merely a compromise. 


Now this does create a problem, and I think we men- 
tioned this last week too. As I said, if you have a deprecia- 
ble asset now and $100 is the cost and $80 is the unde- 
preciated capital cost, when you die and leave that asset 
by will, then the fair market value is $200. There is no 
recapture on your death of this $20 in capital cost allow- 
ance that has been taken—that is the difference between 
which the beneficiary acquires, $200, which is fair market 
value, and that becomes his base for capital cost purposes. 
With these new rules you can get, as I have shown, recap- 
ture and that recapture will be retroactive. As I said last 
time there are methods of avoiding that retroactive recap- 
ture, but it still requires reorganization of your affairs. 


Senator Burchill: How do you get at the undepreciated 
capital cost? You know the capital cost but how do you get 
at the undepreciated capital cost? 


Mr. Scace: The undepreciated capital cost is a book 
figure or an historical figure. Say you bought an apart- 
ment building for $100, you are entitled to take capital cost 
allowance on that apartment building at 5 per cent. So in 
year number 1 with 5 per cent of $100 being $5, the unde- 
preciated capital cost would be $95. 


Senator Burchill: You would have to figure out all that? 


Mr. Scace: Yes, but you would know it because you would 
have been taking it every year. That would be no problem. 


Senator Connolly: So that $80 in that example is what 
would be left after you have taken your depreciation? 


Mr. Scace: That is right. 
Senator Burchill: But what about an art collection? 


Mr. Scace: An art collection would not be depreciable 
property. To be entitled to capital cost allowance, the 
property must be purchased for the purpose of producing 
income. I suppose it might be possible to acquire a piece of 
art for that purpose, but I think that in most situations it is 
unlikely. 


Now if we can give you a comparison of the rates of tax 
between the Estate Tax Act as it was and what we will get 
under Bill C-259 with the deemed realization on death. 
Under the Estate Tax Act the rates started at 15 per cent 
on the estate sum if it exceeded $20,000, and it went up to a 
top rate of 50 per cent where the estate exceeded $300,000. 


For Ontario purposes—and my calculations have been 
based on Ontario—because you had a 50 per cent provin- 
cial credit to give account to the Ontario succession duty, 
you could view the Estate Tax Act rate as being halved, so 
the top rate—for an Ontario estate at least—would have 
been 25 per cent under the Estate Tax Act. Now you turn 
to Bill C-259 and with the combined federal and provincial 
rates of tax, the top marginal rate is approximately 61.1 
per cent. Now with the deemed realization on death, you 
are only taxing capital gains and therefore you may view 
that top rate as being halved, because there is only half 
recognition of a gain and therefore the top rate on death 
would be 30.55 per cent of one-half of 61.1 per cent. So if 
you stop there it appears that the maximum rate has gone 
up by approximately 54 per cent, but it is based on the 
capital gains which have accrued but which have not been 
realized. Theoretically, the tax base under the bill must be 
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considerably smaller than the tax base under the Estate 
Tax Act. The only situation in which the base might be the 
‘same would be where you started off with no assets, or 
your whole assets had been invested and you never real- 
ized a gain. So you are starting from zero and upon death, 
in effect, all of your assets would represent unrealized 
capital gains. The other possibility, which is equally 
unlikely, is that if the tax base on property received by 
bequest or gifts prior to 1972 is nil, that is, if all of your 
property had been inherited or received by gifts prior to 
1972, your whole estate might be subject to deemed reali- 
zation on death. 


Senator Hays: Would not all farms be in this situation 
where a farmer starts with zero and goes through his 
entire lifetime... 


Mr. Scace: Many farmers inherit their farms. 


Senator Hays: No, starting from zero with the Farm 
Credit Corporation and a small downpayment and work- 
ing for 40 years which many farmers do; his whole assets 
are subject to capital gain. I would suggest that perhaps 90 
per cent of the farmers are in this situation. 


Mr. Scace: That could be correct, senator. I am not very 
familiar with farms. He would be entitled to deduct his 
costs. 


Senator Hays: Yes, he would do that on income tax. 
The Chairman: His operating costs. 


Senator Cook: That would only apply after the valuation 
date of the farm. 


Mr. Scace: Yes. 


Senator Hays: And he goes through his entire lifetime and 
then he dies. He is starting from zero. If you checked the 
percentage of all farmers, I think you would probably find 
90 per cent are in this category. 


Senator Beaubien: Mr. Scace, anyone who owns any kind 
of property today, if no change has occurred between the 
value at the day of his death and the valuation date, there 
is no tax. 


Mr. Scace: That is right. 


Senator Beaubien: It does not matter how you have 
obtained it. If you should die round the end of January 
and your property is worth $100,000, and on the valuation 
date it was worth roughly $100,000, there is no tax. 


Mr. Scace: That is right. 


The Chairman: It is deemed realization gain. It is 
attached to the deemed realization and your starting point 
is as of January 1, 1972. 


Senator Hays: Hon. Mr. Phillips said that he did not feel 
that farms should be subject to the capital gains tax. This 
is probably what he had in mind. They start from zero and 
they face this inflation their whole lifetime. 


The Chairman: This is what we were saying. 


Senator Hays: This would be a good opportunity to back 
up that statement. 
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The Chairman: Yes, to reinforce what we have already 
said. Apparently, they did not hear us the first time. 


Senator Beaubien: I think this is a point we ought to stress 
very heavily. We look at the capital gains tax and we are 
not very much afraid of it because, after all, we are not 
going to live that much longer. We are dealing with a 
change in valuation between some time before the end of 
the year and whenever a person dies. We are leaving a 
terrible legacy for the poor people who are starting to earn 
money now and have to battle through their lives and who 
turn out to be successful and are able to leave money to 
their children; and because they are successful they are 
going to get clobbered by this bill. 


The Chairman: Senator Beaubien, “clobbered”’ is a rela- 
tive term. As I understood Mr. Scace, the clobbering might 
consist of a difference in rates, as compared to the estate 
tax if it continued, of the order of 54 per cent. 


Mr. Scace: That is right. 


Senator Beaubien: Except in the case of the inheritance of 
money where it all has to be paid. 


The Chairman: Do you mean by will? 
Senator Beaubien: Yes. 


Mr. Scace: There is no problem after we get into the 
system. Once someone inherits something, or receives 
something by gift after the system starts the acquisition 
price is fair market value or there is this mid-way point 
rule in the case of depreciable capital property. However, 
it starts with a base so I do not think there is a problem. 


We have made some calculations, which clearly show 
that the federal tax cost of dying on most reasonable 
assumptions will be much less under the new system. 
There is just some concern during the transition, but you 
have pinpointed it correctly, that if you are worth $100,000 
on December 31 and die on January 1 there is zero tax to 
the federal Government. If you do that, your beneficiary 
acquires the property at $100,000 and moves on. 


Senator Molson: I thought you said, though, that there 
was a stage where property acquired by will would attract 
tax on the whole amount. 


Mr. Scace: That is right, senator; I said if we are right 
with respect to gifted and inherited property acquired 
prior to 1972 a situation could exist in which the tax base 
would be almost equal to that under the old Estate Tax 
Act. In that case, if the rate is 54 per cent higher, there 
could be a higher tax. 


There are three considerations: one, as I have indicated, 
we may be wrong in our conclusion; I hope we are. 
Secondly, the amendments may cure this particular dif- 
ficulty; we hope they will. Certainly the Department of 
Finance is aware of it. Thirdly, it is open to anyone to take 
the fairmarket value election and cure the deficiency. 


This is an interesting area, because although we may 
discuss what the federal Government says it intends to do, 
the $64,000 question is what the provinces intend to do. 
That is the real issue. 


Senator Cook: This is perhaps just a practical question, 
but now if someone dies the executor files a return, values 
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the assets and so on. How will it work practically on his 
deemed realization? Does that put the onus on the depart- 
ment? Who reports the transfer of the property? 


The Chairman: I expect they would check the values as 
they do now for an estate. 


Mr. Scace: You would be required to file an income tax 
return, as opposed to an estate tax return, senator. There- 
by you would have to show what assets you had, what the 
‘costs were and what their values were at the date of death. 


The Chairman: I expect also, Senator Cook, that the staff 
presently in National Revenue, in the Estate Tax Section 
dealing with valuations, etcetera, would simply be trans- 
ferred to this phase of administration. 


Senator Cook: Who files the deemed realization? The 
legatee, I suppose. 


Senator Molson: It will be much simpler to die before 
valuation day. 


Mr. Scace: Senator, I suggest that if you are considering 
it, you wait until January 1. 


We have made calculations, in which we had to adopt a 
number of assumptions. However, assuming these provi- 
sions are implemented on a federal level and assuming, for 
instance, that Ontario does not change its statute and on 
the reasonable and fairly realistic assumptions on an 
estate of $300,000 there is a saving of $32,000 in tax; on an 
estate of $500 million, there is a saving of $77,000; on an 
estate of $1 million, there is a saving of $179,000. That 
illustrates the order of magnitude, assuming the federal 
Government does what it says and the provinces do not 
make any change. 


The Chairman: Have you assumed some kind of mix in 
those $300,000, $500,000 and $1 million estates? 


Mr. Scace: We have assumed it is all non-depreciable 
capital assets. The assumptions are quite complicated but, 
I think, fairly realistic given a normal estate. 


Senator Cook: That is assuming no deemed realization, is 
it not? 


Mr. Scace: We are comparing what would happen under 
the old system and what would happen under the new 
system, given certain assumptions. These assumptions 
result in a considerable saving in tax; the federal tax cost 
of dying is much reduced under the bill and the total tax 
cost of dying is considerably reduced. 


The Chairman: Are you comparing the estate tax and the 
income tax at deemed realization on the gains? 


Mr. Scace: That is right. 
Senator Cook: We will pass that section. 


The Chairman: I should think everyone would be in 
favour of that. 


Mr. Scace: There is one interesting twist to the deemed 
realization on death. Clause 70(5) appears to apply only to 
capital properties, that is non-depreciable capital proper- 
ties and depreciable capital properties. It does not appear 
to apply to inventory or trading assets. A common exam- 


ple of an inventory or trading asset would be a piece of 
land, the profit from the sale of which would be taxed in 
full. Since it is not included in clause 70(5) it does not 
appear to be subject to the deemed realization at death. 
Consequently there could be the anomaly that at death it 
would be argued that a particular asset is a trading asset 
and would have been taxed in full on sale, as opposed to 
the normal asset, where it would be said it is a capital asset 
and the receiver is entitled to capital gains treatment 
rather than full inclusion. Again the department is aware 
of this; I do not know if they will do anything about it. 


The Chairman: Are you recommending that everyone 
seek to develop a trading asset position about the time 
they discover they are soon to die, or have a pretty good 
idea they are in the terminal stage? 


Mr. Scace: I am not making any recommendation, sena- 
tor; I think you can draw your own conclusions. 


The Chairman: It might be good to have some trading 
assets though. 


Mr. Scace: It would not hurt. 
The Chairman: No. 


Mr. Scace: As I have said, the abolition of the estate tax 
and the substitution of the deemed realization on death is 
really a political question. The reason it came about was 
that essentially an estate tax is an unpopular tax. The 
federal Government was collecting it and then in most 
instances remitting 75 per cent of the amount collected to 
the provinces. 


I do not have the up-to-date figures, but if we said the 
net return to the federal Government was $100 million per 
year, we would not be too far out. 


So for a relatively small amount of money, the federal 
Government was taking the blame for what was a very 
unpopular tax. The Government therefore decided to get 
out of the field, as it was not worth the candle. Certainly 
the abolition ran counter to what everybody expected. 


If we look at the House of Commons report—and I do 
not know whether it is wise to bring it up in this forum... 


The Chairman: Oh, yes. 


Mr. Scace: The House of Commons, for instance, said 
that the estate tax exemption should be increased signifi- 
cantly. There should be no estate tax on estates less than 
$150,000 and, at the top rate of 50 per cent, should only bite 
in at $800,000. 


I think everybody expected some compromise along 
those lines, but clearly we were not ready for the abolition. 


There is a little story on the subject of abolition. Perhaps 
the man most surprised by it was a friend of mine, a 
professor at one of the Toronto law schools, who had the 
misfortune two or three days before June 18 of completing 
a definitive manuscript on estate tax. On the night of June 
18 he phoned me and said, ‘“‘Tell me it is not so.’”’; and I had 
to tell him that unfortunately it was. 


Apparently the story has a happy ending. He is a very 
resourceful man and is now offering a course at the law 
school in legal history and using the manuscript. 
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Adressing myself to Senator Beaubien and Senator 
Molson, this may be a real political issue if it ever comes 
out. There has been surprisingly little comment on it. If a 
man who is worth $100 million today should have the 
misfortune to die, or if his beneficiaries should be so 
unfortunate, his family would be looking at a federal 
estate tax of approximately $25 million. If he should die on 
January 1, that $25 million would be completely obliterat- 
ed. There would be no tax whatsoever. 


If he lives for a period of time into the new system, then 
some tax will be exigible on one-half of his post 1972 
capital gains, but certainly a lot less than $25 million. 


Senator Cook: Has Ontario come up in favour of abolition 
of succession duties? 


Mr. Scace: It is hard to know what Ontario is going to do. 
From reading their publications and budgets over the last 
two or three years, most readers have interpreted them as 
meaning that they intended to get out of the field. 


It seemed clear, when Mr. McKeough was commenting 
after June 18, that he was very surprised. I think that 
Ontario’s position now is that they still want to get out of 
the succession duty field, but they will wait until the capi- 
tal gains tax on the deemed realization at death gets fully 
on stream. So it is taking a bite at estates. 


Certainly I think it has slowed down their timetable for 
getting out of the succession duty field. 


The Chairman: I think we can assume that if they do, they 
may follow the lead of the federal authority and find 
another way. The federal authority has found that deemed 
realization is a way of producing income. I do not think 
that if Ontario gets out of the succession duty it means 
that it is a plus for the taxpayer in the sense that there will 
not be any tax on dying in Ontario. I think they will find 
something else for part of it or perhaps all of it, because 
they have to have money. 


Mr. Scace: With Ontario it is not too much of a problem. 
They already have a succession duty administration. If 
they want to increase their rates, it is simply a matter of 
passing a bill. The procedures are there. 


I do not think it is too much of a problem with most of 
the wealthy provinces. But if we take a province like 
Prince Edward Island, it is impossible to see them impos- 
ing a succession duty. The cost of administering it would 
far outweigh any tax collected. It would merely impose a 
social tax, and would clearly be a loss leader from a 
revenue point of view. 


Senator Cook: Would you include Newfoundland? 


Mr. Scace: I was speaking of the smallest province. I did 
not want to get into details. Certainly there are some 
provinces that cannot afford a full-blown succession duty 
and collection procedure. They might pay for it and under- 
go the cost, but it would not make any economic sense. It 
might make some social sense. 


Senator Connolly: Mr. Scace said that in the event of 
death, after the system comes into effect, instead of filing 
an estate tax return, a special modified income tax return 
would be filed showing the situation in respect of a dece- 
dent’s estate on the date of his death and giving the market 
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value of all his assets. I take it that the simple process after 
that would be for the department to assess a gift tax? 


Mr. Scace: They would assess an income tax. 


Senator Connolly: Yes, they would assess an income tax. 
Would it be income deemed to have been realized in the 
year that he died? 


The Chairman: Deemed realization. 


Senator Connolly: Assuming that it was a very substantial 
increase over his normal income, would there be any 
alleviation? 


The Chairman: 
averaging? 


You mean, could they apply the 


The Honourable Lazarus Phillips, Chief Counsel to the Com- 
mittee: You have to relate that to the values at valuation 
date and tie it into the valuation date. 


Senator Connolly: I would like Mr. Scace to summarize 
what he has detailed for us here. Could we direct our 
attention firstly to this question of a great increase in, a 
doubling of, the income in the year in which he died? 


Mr. Scace: Let us take an example and let us make it one 
that fits entirely into the new system. Let us assume that in 
1973 a man buys an asset for $1 million. That is his cost. He 
had cash, he buys the asset, and dies in 1980. That is the 
year of his death That asset would then be worth $2 
million. That is the fair market value. 


His gain is $1 million, and his taxable capital gain is 
$500,000. The tax on that, if we assume a marginal rate of 
tax of 60 per cent, would be $300,000. 


Let us assume that we continued under the old system, 
and the man died with property worth $2 million. If the 
federal estate tax on that $2 million was 25 per cent, the 
estate tax would be $500,000. So he is, in fact, $200,000 
better off. 


The Chairman: His estate is. 


Mr. Scace: Yes, his estate is; his beneficiaries will be. He 
does not really care any more. 


There is a liquidity problem on death, but there always 
was a liquidity problem on death. You either have to pay 
the taxes on the assets realized or you purchase insurance 
to meet the tax cost. 


Senator Connolly: So that in the year 1980 there will be a 
tax of $300,000 to pay? 


Mr. Scace: Yes, in 1980. 


Senator Connolly: In other words, he has income in that 
year or a taxable capital in the amount of half a million 
dollars? 


The Chairman: Plus whatever income his estate may 
have. 


Senator Connolly: Plus whatever income he had. This is 
an enormous increase in income, even for a man in that 
category, I should think. Is there any alleviation for it 
under the act? 
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Senator Lang: He has the same problem under the Estate 
Tax Act now. 


Senator Connolly: I realize that. 


Mr. Scace: Mr. Smith and I were just conferring as you 
were asking the question, senator. We will try to get you an 
answer. I am not sure whether the general averaging 
provisions under Section 118, or the ability to purchase an 
income averaging annuity contract under Section 61 
would apply under those circumstances. 


Senator Connolly: You have a liquidity problem here and 
you have to solve it somehow. That is the normal thing; 
you have that under the present system, but under the new 
system you still have a tax of $300,000. 


Senator Lang: He would have had $500,000 under the old 
act. 


Senator Connolly: I know that, but there is an enormous 
increase in his income. 


The Chairman: Senator Connolly, perhaps Mr. Poissant 
can make some comments in relation to this. 


Mr. C. Albert Poissant, Tax Consultant to the Committee: I 
think the general averaging provisions apply. If I remem- 
ber correctly, in the year of death the requirement would 
be 100 per cent of the previous year’s averaging and not 
110 per cent. It is 100 per cent in the year of death, so the 
general averaging provisions would apply. The general 
averaging provisions apply in certain instances, and one of 
them is that your income for the year must be at least 110 
per cent of the previous year’s average, but for the year of 
death they have removed this requirement of 110 per cent 
and instead it has to be 100 per cent. 


The Chairman: You find that in section 118(3). 
Mr. Poissant: Yes. 


The Chairman: We have answered your question, Senator 
Connolly, as best we can. 


Senator Connolly: I am very grateful. 


Mr. Scace: The problem with the general averaging provi- 
sion is that we have never done a calculation based on 
figures of this size. Certainly with more normal income 
figures the general averaging provision does not produce 
much of a tax saving. If I had to guess I would think you 
were only talking about a tax saving of about $20,000. I do 
not believe it would be a great saving. 


The Chairman: The income as a result of death would be 
the normal income of the person who died up to the date 
of death, plus the capital gains realized on death. The sum 
total of those would really have to explode or balloon in 
order to produce a substantial excess of income for that 
year in order for the general averaging provisions to 
apply. In how many estates is that likely to occur? Wher- 
ever it does occur it is quite important. 


Senator Beaubien: Mr. Chairman, we are not aware of 
what the provinces are going to do, so that really we are 
looking at only half of the equation. 


Senator Molson: From that point of view anyway. 


The Chairman: So far as the provinces are concerned, all 
we can do is what we did before, and that is state in our 
report that we seem to be starting at the wrong end and 
that really some agreement should be reached with the 
provinces before the legislation can proceed. 


Senator Beaubien: The provinces have been getting 75 per 
cent, have they not, of all of the death duties collected? 
The provinces that have no estate tax or gift tax will be 
wanting to get something back. 


The Chairman: The revenue that might come from the 
imposition of succession duties, less the cost of administra- 
tion, might be reasonably negligible. Those provinces have 
an economic problem, and I doubt if they are going to 
solve it by taxation. 


Senator Connolly: They probably have to solve it by 
transferring payments from the federal treasury. 


The Chairman: I would think that would be so. However, 
it is not part of our job at the moment. 


Hon. Mr. Phillips: The deemed realization on capital gains 
could offset succession duties. You are dealing with the 
poorer provinces and they may never reach the replace- 
ment and, in any event, if they do it will take some years. 
That is why the provinces have already indicated to the 
federal Government that they feel there should be a post- 
ponement of the cancellation of succession duties until the 
deemed realization on capital gains is in full flight. No one 
seems to be paying any attention to the payments. 


The Chairman: They may get transfer payments in rela- 
tion to the amount of the deemed realization and the tax 
thereon. However, that is not a problem we can speculate 
on at this time. We may decide that we should say some- 
thing about it as being one of the questions still hovering 
around, which will be bothersome and for which some 
solution should be found. 


Senator Connolly: Presumably, that kind of thing is going 
to be dealt with at the federal-provincial meeting or at the 
ministers of finance meeting. 


The Chairman: I am glad you added the word ‘“‘presuma- 
bly,” because I do not know and I would not want to 
speculate on what conclusions might be reached. 


Senator Cook: If they are worried about the revenue, 
perhaps it could be done by bringing down the scale year 
by year. It would only take ten years, if the scale was 
reduced by 10 per cent a year. 


The Chairman: Can we get down to our more immediate 
problems? Mr. Scace, what is the next area? 


Mr. Scace: The next area is gift tax and gifts. Rule 14 of 
the Income Tax Application Rules apparently abolishes 
gift tax. It states that Part IV of the former Income Tax 
Act is continued in force but does not apply in respect of 
gifts made after 1971. Reading that alone it is clear that 
gift taxes will apparently be abolished. 


Senator Connolly: What page are you reading from? 


Mr. Scace: Transitional Rule 14 at page 412. Part IV 
states that the former act is continued in force but does 
not apply in respect of gifts made after 1971. 
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I have used the word “apparently” because if you turn to 
page 384 and particularly Section 245(2), that particular 
section was in the old act as section 137(2) and in addition 
it had subparagraph (c) which has been deleted. 


Senator Connolly: I missed your reference. 


Mr. Scace: Page 384, Senator Connolly, Section 245(2). 
That section used to be Section 137(2) of the existing act, 
and the only change that has been made is the deletion of 
subparagraph (c). It is a purely inadvertent technical 
drafting error by deleting subparagraph (c). If you leave 
section 245(2) in the way it is now and you make a gift, the 
amount of the gift must be brought into the income of the 
beneficiary. 


If you care to read it through, it seems reasonably clear 
that that result would apply. It is not intended. The 
Department of Finance is aware of the problem and we 
understand they are going to clear it up. It is essential that 
that matter be rectified before passage. 


The abolition of gift tax in many ways is more signifi- 
cant than the abolition of estate tax. If a man is worth $10 
million on January 1, there will be no estate tax, no 
deemed realization on death, but there will be succession 
duty when he dies. On the other hand, if there is no gift 
tax, he can give the whole of his estate away to his intend- 
ed beneficiaries and, provided that he survives the recap- 
ture period, in the various provincial succession duty stat- 
utes—in Ontario and Quebec it is five years—all death 
duties can be entirely avoided. 


This raises another interesting matter with respect to the 
federal Government and the provinces. Clearly, if the 
provinces are going to stay in the succession duty field in 
some fashion, they must have a gift tax, in order to pre- 
serve the integrity of the succession duty. Otherwise, one 
could just walk through the succession duty, except in 
those circumstances where the donor does not survive the 
recapture period. 


It seems to me that at least in the case of Ontario, 
Quebec and British Columbia, the three succession duty 
provinces, it would not be an unwise bet that they will 
bring in a gift tax before January 1, 1972. 


Hon. Mr. Phillips: And subsequently they could make it 
retroactive. 


The Chairman: You mean, abolish the five-year period? 
Senator Molson: Do not give them ideas! 


Mr. Scace: If they abolished the five-year recapture 
period, that would open it up even further. Without the 
five-year recapture period, if you did not have it when you 
die there would be no succession duty, but the recapture 
period would be a sort of going back to net it in. That 
would not do it; that would be worse. 


The Chairman: Then they should make it ten years? 
Mr. Scace: Ten years, or indefinite. 


Senator Burchill: If the provinces retained the succession 
duty and the federal gift tax is done away with, how will 
that affect it? Then you would be able to give your whole 
estate away, according to that. 
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Senator Beaubien: You have to live five years, at least. 


The Chairman: The amount might be included in your 
estate if you did not survive the period that they have 
provided for. In Ontario, it is five years. But if they made 
that ten years, they would surely catch more people. 


Mr. Scace: One could make the period the whole lifetime. 
The Chairman: Yes. 


Senator Burchill: Some provinces have their own succes- 
sion duties. For instance, New Brunswick has. 


Mr. Scace: It has none. 


Senator Heath: May I ask Mr. Scace about the British 
Columbia legislation on this? Is it not possible that the 
British Columbia government have made their gift tax 
retroactive just recently? I think they tried to do this, if it 
was for a charitable institution, just to get a bite out of a 
very large estate that was left, as in the case of a donortoa 
medical school. 


Mr. Scace: It is about a year since I went through the 
British Columbia succession duty act completely, but I 
think it was a year or a year and a half ago that they did 
change their law on charitable bequests on death. It had to 
be a charity within the province, I think. They restricted 
the ambit of charitable gifts. Whether that was done delib- 
erately against one particular estate I do not know but 
certainly there was legislation in that area. 


Senator Heath: Was it retroactive? 


Mr. Scace: It might have been made retroactive. It could 
very well have been. I know that was one particular 
amendment generally that they did bring in. 


Senator Heath: I see why our chairman is concerned that 
we should look at the provincial actions before we move. 


Mr. Scace: The provinces are a very important factor in 
this issue. There is no question about that. It makes plan- 
ning very difficult. All you can do is assume that the 
federal Government will go through with it, make your 
plans on that basis, but keeping a very close eye on the 
provinces. If, as you suggest, and as Hon. Mr. Phillips 
suggested, they make their legislation retroactive, you 
could end up having done something on January 1 and 
find that, with retroactive provincial legislation, it was 
either of no effect or it resulted in a position that was 
completely undesirable from your point of view. I can 
foresee somebody with a large estate giving a substantial 
part of it to his children, with the thought that he would 
avoid all death duties and gift taxes; but if they made it 
retroactive so that there was a substantial tax bill 
involved, he never would have done that. I would hope 
that if they make it retroactive they will at least give you 
the opportunity of being able to unwind it, but that may be 
somewhat hopeful. 

Continuing on, if gift tax is abolished, there will be a 
deemed realization at fair market value of all gifts. That is 
in section 69)1)(b) (ii). In that case, there is no distinction 
between depreciable property and non-depreciable capital 
property. 

In the case of both the deemed realization on the making 
of a gift and the deemed realization on death, there is an 
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exemption if the property is transferred to a spouse. The 
transfer may be either absolute to the spouse or to a 
qualifying trust for the spouse. In order to qualify, the 
spouse must be entitled to receive all of the income of the 
trust that arises before his or her death. No person except 
the spouse can obtain any of the capital of the trust prior 
to the spouse’s death. In those cases, on death there is a 
tax-free exemption on the transfer. In the case of non- 
depreciable capital property, the property goes over at its 
adjusted cost base. In the case of depreciable capital prop- 
erty, the transfer is at undepreciated capital cost. 


On that case, I think we went through a number of 
examples on the last occasion, as to how it would operate. 
The reference there is section 70(6) in the case of death and 
section 73 in the case of gift. 


Where you have a gift to a qualifying trust, on the death 
of the spouse there is a deemed disposition at fair market 
value. This is very much like the present exemption under 
section 7(1)(b) of the Estate Tax Act, where you get an 
exemption going in but on the spouse’s death there is a 
realization at fair market value. 


The Chairman: Who pays the tax on that deemed realiza- 
tion at the spouse’s death? 


Mr. Scace: I think it is the spouse’s estate. 


The Chairman: I would think so, because otherwise it 
would make a mess of the original estate, would it not? 


Mr. Scace: We are really into the same old problem we 
had with the Estate Tax Act, where very complicated 
exoneration clauses were required in the will. The same 
will continue under the new bill. 


The next topic is the attribution rules. We have had the 
attribution rules on the statutes for many years. These you 
will find in sections 20, 21 and 22 of the present act. 


Senator Isnor: Before you go on with that, would you 
briefly give us the situation in respect to gift taxes at the 
present time? 


Mr. Scace: Yes, sir. The gift tax at the present time is 
found in Part IV of the Income Tax Act. If you make a 
gift, unless you fall within certain exemptions, there will 
be a tax payable. In addition, it is a cumulative calculation 
so that if you make a $10,000 gift, for example, in year one 
you pay tax on that, and if you make another $10,000 gift 
in year two the tax is computed on the $20,000 less the tax 
on the $10,000 for the prior year. So you are always 
moving up the rate schedule. The most important exemp- 
tions under the present gift tax provisions are that there is 
an exemption on the transfer to a spouse, either absolutely 
or by means of a qualifying trust; there is a $2,000 exemp- 
tion in the case of a gift to an individual or specific kind of 
trust for an individual; and, in addition, there is a $10,000 
gift of an interest in real property where that property is a 
farm and it is given to a child for farming. Essentially, 
those are the main aspects of the present gift tax. 


The Chairman: Senator Isnor, the effect is that if you are 
accumulative in your gifting, for instance $5,000 this year, 
$10,000 next year and $20,000 the year after, then they 
accumulate them to determine the rate in each year. For 
example, if you make a gift of $5,000 in the first year the 


rate is 10 per cent, I believe. If you make a gift of $10,000 
the following year, where the rate would normally be, say, 
12 per cent, the rate is determined on the basis of adding 
the $5,000 and $10,000 together, so that you would look at 
what the rate would be on $15,000, and that is what you 
would pay on the $10,000 on the next year. 


Senator Isnor: How many gifts of $2,000 each can you give 
at the present time? 


Mr. Scace: On the exemption of $2,000 you can make any 
number of gifts. You could make a $2,000 gift to everybody 
in this room. 


Senator Beaubien: Hear, hear. 


Mr. Scace: I would recommend that, senator. 


You cannot give two $2,000 gifts to the same person in 
one year and get the deduction. You would end up by 
paying tax on $2,000. 


Senator Isnor: But there is no limit to the number of 
$2,000 gifts you can make in a year. 


Mr. Scace: That is right. 
The Chairman: Keep that in mind, senator. 


Mr. Scace: We were just dealing with the attribution 
rules. Under the present act, if you transfer property to 
your spouse or to a person under the age of 19 the income 
on the transferred property is attributed back to the trans- 
feror. The income belongs to the transferee, but for the tax 
purposes the transferor must include that income in his 
income and pay tax at his rate. That is the present situa- 
tion. Those rates, looking at straight income, are included 
in the bill. 


In addition, however, there are certain complications 
which are necessary because of the capital gains tax. The 
first complication is in relation to a transfer to a spouse 
and is found in section 74(2). Thereby, if a person transfers 
property to a spouse after 1971, then any capital gains on 
the transferred property will be attributed back to the 
transferor. I stress that it is after 1971. If you transfer 
property today, although the normal income would be 
attributed back, capital gains will not be attributed back. 
They only start picking up the capital gains on transfers 
after 1971. 


The Chairman: You had better start gifting right away, if 
you want to get the benefit of that. 


Mr. Scace: Secondly, for some unknown reason there is 
no capital gains attribution where a gift is made to a 
person under the age of 19. All you will get is the normal 
income attribution. I don’t know why that was left out. 
Perhaps it was left out by mistake, or one possibility is 
that because tax might be payable on the transfer, wheth- 
er it was a sale or deemed realization, they don’t have to 
attribute back capital gains on the transferred property. I 
just do not know. In any event, it is not dissimilar to the 
situation where the transfer is to a spouse. 


The Chairman: Well, it is not a specific exclusion, is it? It 
is Just that they do not cover it. 


Mr. Scace: They do not cover it, that is right. 
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Senator Hays: Suppose a person makes a down payment 
on a house for a one-year old child. The house belongs to 
the child. It is amortized over 25 years. It can be rentable 
and paid out in the 25th year. How is this earning handled 
in so far as the child is concerned? 


The Chairman: You mean the rental income? 
Senator Hays: Yes. 

The Chairman: It is the father’s. 

Senator Connolly: It is the donor’s. 


Senator Beaubien: If the child is not related to the 
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Mr. Scace: It does not matter whether the child is related 
or not. So long as the person is under 19 years of age no 
relationship is required. 


In the circumstances you indicate, Senator Hays, where 
there is an absolute transfer to the child there will be 
attribution. What you would undoubtedly do in that case is 
transfer to a trust so that if you ever wanted to sell the 
property you would not have the problem of the child not 
being able to give title on a conveyance. So you would put 
it into a trust and there would be attribution again. There 
are methods of avoiding attribution by using both a trust 
and a corporation, but that gets somewhat complicated. 


Senator Hays: So this has not changed. 
Mr. Scace: No, sir. 


The Chairman: Senator, I thought you were going to 
suggest a gift of $2,000 each year from age 1 to age 21. 


Senator Benidickson: That would be quite normal. 
The Chairman: Yes. 


Senator Hays: But the earnings would not build up capi- 
tal for the child. 


The Chairman: The earnings would be the earnings of the 
donor. 


Senator Cook: They would be taxable. 


The Chairman: Yes. They would be taxable as the earn- 
ings of the donor, although they could go into the account 
of the donee. 


Senator Hays: Well, does inflation change the original 
capital cost? Would the capital gain also be the responsibil- 
ity of the donor? If so, suppose the donor dies? 


Mr. Scace: No, sir. Under the present statute there is no 
capital gains tax so there is no problem. As I have just 
said, with transfers to infants or to persons under the age 
of 19 there is no attribution of the capital gain. There is 
only the ordinary income, and we don’t know why that is 
so. 


Senator Connolly: But there is attribution for gifts, even 
the exempted gifts, for people over 19. 


Mr. Scace: If the person is over 19 there will be no 
attribution at all. 


Senator Connolly: Of capital gain? 
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Mr. Scace: Of ordinary income or capital gain. It is only 
when a person is under 19 that there is attribution. So if 
you gave it to your one-year old child there would be 
attribution until the child reached the age of 19, and then 
the attribution would cease. 


Senator Connolly: Just to be clear, Mr. Scace, under the 
new system, if a gift is made to a child, a son or daughter, 
who is over the age of 19, the income earned on that gift is 
not attributable to the donor. 


Mr. Scace: You are referring just to a child over 19? 
Senator Connolly: Yes. 


Mr. Scace: That is right. Under the present act and under 
the new act there is no attribution over 19. 


Senator Connolly: But when the gift is to a spouse there is 
attribution of income? 


Mr. Scace: Right, so long as they remain husband and 
wife. 


Senator Connolly: So if a husband makes a gift to his 
wife, the income earned on that gift is attributable to the 
donor and is included in his income indefinitely. 


The Chairman: So long as the asset remains in existence. 


Senator Connolly: Now, under the new rules, what is the 
situation? 


Mr. Scace: Under the new rules what you have just said 
remains, plus if a capital gain is made on the property it is 
attributable to the donor as well. 


The Chairman: That is in relation to the spouse? 


Mr. Scace: That is right. You are now allowed to split 
income. You can split assets but not income. 


Senator Hays: But there is an exemption of $1,000. 


Senator Connolly: You get a lot of people asking about 
these things, and I suppose there is a heavier onus on a 
donor under the new system because the donor increases 
his income by the capital. 


The Chairman: By the attribution of the capital gain. 


Senator Hays: If you go back to the same example I gave 
and if you give the child $2,000, and the parent is the 
custodian and he decides in his wisdom to put a down 
payment on some real property that he thinks is a good 
investment, then the earnings of this real property is com- 
puted in the donor. 


The Chairman: But if the donor sold that property and 
made a capital gain, the capital gain would not be 
included. 


Senator Hays: If he was under 19. 


Mr. Scace: That is the point. They have not attributed 
capital gains under 19. One thing they also have not done 
is to allow the attribution of capital losses in the spouse 
situation, and I think all you can do is query that. 


Turning now to trusts, the law on trusts has been made 
extremely complicated but perhaps not complicated 
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enough. As I indicated those people working daily in the 
trust field feel there are a number of matters not covered 
that should be covered. This becomes extremely com- 
plicated and I do not know if you would just like me to 
pick out the problem areas. 


The Chairman: Let us have the general incidence and 
then the problem areas. 


Mr. Scace: All right. The taxation on trusts will remain 
much the way it is now in that income will come into the 
trust and be taxed, although if it is payable to a benefici- 
ary there is a deduction to the trust. The same will be true 
for capital gains. The imposition of the capital gains tax 
does not complicate that aspect too much. However, one 
very serious problem relates to what they call the taxation 
of accumulating income on an inter vivos trust. Where you 
have accumulating income in an inter vivos trust, that 
income will be taxed at the greater of the personal rates of 
tax or at 50.7 per cent. 


Senator Connolly: The personal rates of tax of the 
beneficiary? 


Mr. Scace: Of the personal rates schedule. The trust is 
considered to be an individual and the personal rates 
apply to the trust. So the minimum rate of tax is 50.7 per 
cent and it could go up to 61.1 per cent which is the 
maximum personal tax rate. 


This is a clear penalty on many existing inter vivos 
trusts. They had to try to alleviate the penalty in some 
fashion, and they state that it will not apply to a trust 
established before June 18, 1971, if it was resident in 
Canada on June 18, 1971 and without interruption from 
there on, but did not carry on in active business and, most 
important, has not received any property by way of gift 
since June 18, 1971. This may be a trap for many people 
because trusts were established under the Gift Tax Legis- 
lation so that you could take advantage of the $2,000 
exemption and in a gift to an individual where the 
individual was a minor and you established a qualifying 
trust under section 112(3) of the Income Tax Act. Many of 
those trusts provide for accumulating the income with 
vesting before age 40. They will be exempted so long as no 
contribution is made to them after June 18, 1971, so people 
should have stopped making contributions and should not 
make any more contributions this year or in the future. 


Senator Benidickson: But was that not subject in many 
jurisdictions to the donor living for a certain period of 
time after the gift to the trust? 


Mr. Scace: To avoid estate tax and succession duties, that 
is right, sir. But this is looking at the income tax conse- 
quences of it. 


The Chairman: But you said in most trusts to which you 
referred that to avoid this you should not make more 
contributions to the trust this year, next year or any suc- 
ceeding year. But supposing in the period from 1871 down 
to this year there have been contributions? 


Mr. Scace: That is no problem, because contributions will 
remain as trust assets. The accumulating income on those 
contributions or the trust corpus will continue to be 
income of the trust and will be taxable at normal personal 


rates. It will not be subject to this penalty. Now it is 
conceivable that the normal rates will get up as high as the 
penalty tax, but then again they may not. But there is this 
trap. 


Senator Lang: If you make a contribution after June 18, 
do you destroy the whole trust? 


Mr. Scace: That is right. The accumulating income of the 
trust will then, starting on January 1, 1971, be subject to 
this minimum 50.7 per cent tax. 


Senator Benidickson: So if instead of giving $2,000, or 
whatever the non-taxable gift may have been over the 
year, to a minor under the age of 19, you had been giving it 
to a trust, an individual trust for each child, do you say 
that from June 18, 1971, there is a danger in continuing to 
make a similar gift to that turst—that you should give the 
cash to the individual? 


Mr. Scace: That is right. The trust income is accumulat- 
ing. If the trust income is distributed annually, there is no 
problem. 


Senator Benidickson: That is a real trap. I have not read 
very much about it in the financial papers. 


Mr. Scace: If you read the “raspberry books’’, the Gov- 
ernment’s summary, you will find a mention of it, but it is 
a trap. 


The Chairman: Let us move on. 


Mr. Scace: There are a number of new definitions in the 
trust area. You should be receiving many briefs on this. 
There is a new concept of a “preferred beneficiary”. A 
preferred beneficiary is someone who is closely related to 
the settlor, the spouse of the settlor, or a grandchild of the 
settlor. The importance of the preferred beneficiary is that 
an election may be filed whereby the accumulated income 
of the trust can be taxed to the beneficiary. You will find it 
in section 104, subsections 14 and 15. The purpose of this is 
to avoid high tax rates on accumulating income while in 
the trust. Unfortunately, the law concerning this election is 
very inprecise. The total amount upon which an election 
can be made is defined at great length and, perhaps, 
inadequately in section 104(15). There are a great many 
problems involved in this particular area. You should be 
receiving a special submission, if not from the Canadian 
Bar Association, then from a certain group of lawyers on 
that particular topic. It is a problem area. 


In relation to the capital gains and trusts, the most 
important aspect is the 21-year deemed realization on non- 
depreciable capital assets in a trust. This is a corollary or 
an adjunct to the deemed realization on death of a spouse 
where you have a qualifying trust. If the assets are trans- 
ferred to a qualifying trust for a spouse, upon her death 
there is a deemed realization at fair market value. If there 
is a succeeding life interest, or any other trust, there will 
be a deemed realization every 21 years of the non-depre- 
ciable capital assets. I suppose that this is somewhat simi- 
lar to the five-year re-valuation rule for shares of widely- 
held Canadian companies which you found in the White 
Paper; although, it is certainly for a longer period of time. 
It may not be an unfair provision. 


Senator Connolly: And it is a rule against perpetuities. 
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Mr. Scace: The rule against perpetuities could have an 
effect here, yes. 


The Chairman: What section is that? 
Mr. Scace: Section 104, subsections 4 and 5. 


Senator Connolly: The only difference between this and 
the rule against perpetuities is that there is a revaluation. 


The Chairman: Let us not get into a discussion on the rule 
against perpetuities. 


Mr. Scace: For the 21-year deemed realization for non- 
depreciable capital properties at fair market value, and 
for depreciable capital properties, the calculation is the 
mid-way point rule, as it is at death. It is the same thing. I 
think you may have problems of liquidity when this 
deemed realization occurs. You will also have difficulties 
where established trusts are already in existence and will 
extend beyond the period of 21 years after the implemen- 
tation date. I think that all you can do there is perhaps to 
wind the trust up, or make an application under the vari- 
ous provincial statutes to vary the trust in order to change 
the provisions so that this 21-year rule cannot apply. 


Hon. Mr. Phillips: I would assume the 21-year rule creates 
problems for the younger lawyers rather than the older 
lawyers. 


Mr. Scace: I guess that is correct, sir. 


The Chairman: Only to the extent that the younger law- 
yers would have a longer space of time in which to look at 
the problem. 


Mr. Scace: And to look at it again. 
Hon. Mr. Phillips: Yes, and to attempt to solve it. 


The Chairman: I expect the older ones would still have to 
look at these problems. 


Mr. Scace: There are also very complicated rules in rela- 
tion to the beneficiary of the trust. There are two new 
terms brought into the bill—one is income beneficiary, the 
other capital beneficiary. There are very detailed provi- 
sions for determining the costs of the various interests. In 
the case of capital beneficiary, you have to determine the 
capital gain if the capital interest is sold. 


However, those are the most serious problem areas in 
relation to trusts. The law concerning deceased persons is 
more or less the same as it was under the current act with 
one interesting addition, allowable capital losses—that is, 
one-half of a capital loss—may be deducted in full against 
any other income in the year of death. Therefore, if there 
are substantial capital losses in the year of death on the 
deemed realization they can be adjusted against any other 
income, as provided in section 71. In addition, net capital 
losses may be deducted against any other income in the 
year of death and the immediately preceding year, as 
provided in section 111(2). 


The Chairman: That means that capital losses which it 
was not possible to take care of otherwise cannot be 
accumulated. 


Mr. Scace: If there were enormous capital loss, or a net 
capital loss position, it is conceivable that the income in 
the year of death or the immediately preceding year would 
not be sufficient. However, it is hard to know; we have not 
seen this in practice. I think that in most circumstances the 
net capital loss position would probably be eradicated at 
death. It may not, but I would hope that if an inequity does 
result and it appears that this is not the case, the applica- 
tion of these rules will be liberalized, and perhaps extend- 
ed for some years. 


The Chairman: What are you thinking of when you say 
“liberalized’’? 


Mr. Scace: In particular that the net capital losses could 
be deducted against other income, not only in the year of 
death and the immediately preceding year, but possibly in 
the preceding five years. There could be a provision to 
allow the total to be adjusted against other income. 


Senator Connolly: Before they finally put your file away. 


Mr. Scace: That is right. Mr. Smith last Wednesday dis- 
cussed registered retirement savings plan. 


If you have any particular interest in tax havens I think 
generally it can be said that they will not be as useful 
under the new system. If the tax cost of dying is reduced 
there will not be as much advantage in moving to a tax 
haven. Section 48, which is the departure tax imposes a 
penalty for moving to a tax haven. Therefore, depending 
on the amount of accrued gains, you may decide not to 
move. However, right now may be a very propitious time 
to move, or early in the new system, before capital gains 
have started to accrue. 


In relation to insurance, this is all in the estates area, as 
we mentioned last week, insurance is not subject to capital 
gains tax. Therefore it is now probably a more interesting 
investment vehicle. However, if the tax cost of dying is 
reduced there is probably less need for insurance to cover 
Senator Connolly’s problem of liquidity when the tax is 
due on death. So these aspects apply both ways. 


There is also a problem in relation to key-man insur- 
ance. Under the present statute, if a corporation has taken 
out key-man insurance it goes into capital and can be 
withdrawn from the corporation tax-free, provided that 
the undistributed income in the company has been first 
taken out. However, under the new bill it appears that the 
only way to take out the proceeds of key-man insurance is 
by way of taxable dividend. Therefore this is a disadvan- 
tage under the new bill, as opposed to the old act. The 
department is aware of it; we do not know whether they 
plan to do anything about it. 


The Chairman: By “taxable dividend’”’, do you mean that 
the whole amount would be income? 


Mr. Scace: Income to the shareholder, as opposed to its 
now being a tax-free receipt. 


The Chairman: Income to the person receiving, not to the 
company? 


Mr. Scace: No, not to the company. It merely relates to 
getting the money out of the company. 


Estate freezing will continue to exist under the new law. 
However, it will be freezing against provincial succession 
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duty, if any, plus the tax on capital gains accrued on the 
assets rather than against federal estate tax. It will be an 
attempt to avoid the capital appreciation and deemed real- 
ization on death. Freezing will be less attractive under the 
new bill, since the very act of freezing will trigger the 
capital gains tax to the extent there is any appreciation. 
The assets must be transferred at fair market value and if 
that value exceeds the cost there will be a capital gain tax, 
whereas now they can be transferred without fear of capi- 
tal gains tax. 


Hon. Mr. Phillips: Mr. Scace, this may not be relevant for 
the committee with respect to this bill as such, but very 
relevant in relation to its overall duties. 


Are you aware of any studies with respect to the issue of 
the very point you have discussed—that is the conse- 
quences of individuals or corporations building up cash 
positions, rather than buying equity or securities in 
Canadian companies and thereby stopping investment by 
Canadians in Canada, which would bring about the suffo- 
cation of our economy or an invitation to outside capital? 


You are touching on a very crucial point. When people 
invest in securities at large in Canada, they are facing 
deemed realization on death. If they put investment in 
money as such, there is simply no further increase; money 
is money, whatever its purchasing power. 


The Chairman: Or if they put it in bonds. 


Hon. Mr. Phillips: Yes; money being money and bonds 
being equivalent to money. That is one thing. 


By buying into the equity of the company this problem is 
invited, thereby stifling the economy and inviting foreign 
capital. 


Iam only putting the question to have it on the record to 
indicate the seriousness of the point, and as an indication 
that this committee may well wish to consider that whole 
question in relation to certain bills, when it becomes the 
subject of legitimate study. 


Senator Beaubien: Putting it into equities would only 
attract cash, if it were capital gain. 


Hon. Mr. Phillips: Exactly. 


Senator Beaubien: So the money is not taxed if there is no 
capital gain. 


The Chairman: If it is kept in money it is guarded against 
the capital gains problem. If it is in bonds it is substantial- 
ly guarded against the capital gains problem. If it is put 
into equities the same guard is not up. 


Senator Beaubien: Maybe I am a little stupid, but suppos- 
ing I have half a million dollars and keep it in cash, there 
is no capital gain. If I put the half-million dollars in stock 
and it increase to $600,000, there is a capital gain on 
$100,000. However, I am still better off than if I had the 
cash. The $500,000 is worth $600,000; sure, there is capital 
gains tax on $100,000, but if I keep it in cash, when I die it 
is worth half a million. 


Hon. Mr. Phillips: But you are taking the risk on your half 
a million dollars, and you do not know if you will have the 
capital gain. You relate your ultimate tax consequences on 
death; whereas, if you put it in equity stocks, you do not 


know where you are going. You take a risk, and you are 
deliberately, through deemed realization, bringing abouta 
situation where you are cooling off equity investment by 
Canadians. 


The Chairman: Senator Beaubien, all that you are illus- 
trating is that, depending upon the amounts available, you 
may have a substantial problem or you may have a prob- 
lem that you relate to keeping the cash even after paying 
taxes, so that it would still leave you a little more money. 


I think Senator Phillips was talking about an investment 
company which had accumulated cash and put it into 
equities or gains in volume in the course of ordinary 
operation. With regard to the $500,000 that you are talking 
about and limiting the capital gains to $100,000, if you put 
it into securities, shares, and have a capital gain on death 
of $100,000, then obviously, even by paying tax on the 
capital gain, you would have more money than if you just 
kept the cash. 


Senator Cook: Is not the only answer to Senator Phillips’ 
problem that of no capital gains? 


Hon. Mr. Phillips: Either no capital gains or no capital 
gains other than on a true realization by disposition at 
arm’s length, other than relationship to trusts, where legiti- 
mately the question of perpetuity of rule should apply 
within reason. 


In our Senate report on the White Paper we took the 
fundamental position that there should be no tax other 
than on actual realization. We succeeded up to a point. We 
are now talking about deemed realization. 


Senator Beaubien: Deemed on death. 


Hon. Mr. Phillips: Yes. We succeeded up to a point. I am 
making the point before this very important committee 
that on this very crucial issue we are inviting a situation in 
Canada where we are deliberately discouraging equity 
investment and at the same time are inviting foreign capi- 
tal to penetrate further. 


Senator Cook: Does not that situation apply to any coun- 
try that has capital gains? 


Hon. Mr. Phillips: I think I would prefer not to go into that 
today. It is important enough to record the point. 


Mr. Stephen C. Smith, Partner in the Law Firm of McCarthy & 
McCarthy: What Senator Cook is saying, I think, is that if at 
the present time you make a capital gain in an equity 
investment you pay zero tax. If you receive interest income 
you pay tax at full personal rates. 


The tax bill changes that. Instead of being zero tax, your 
capital gain is at half tax. The incentive has gone from 
being the whole of the tax to being only half of the tax. 


Senator Hays: If interest rates are high, you more or less 
have to put it into a 9 per cent bond, because you will be 
paying 46 per cent profit... 


Hon. Mr. Phillips: Or sit on the bank deposit. 


Mr. Scace: That more or less closes the general area of 
estates. There are many problems facing the legal com- 
munity, but I think that many of them are soluble. 
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The Chairman: The second item is international taxation. 
Mr. Stephen Smith will develop that. 


Mr. Smith: Mr. Chairman, in the subject of international 
taxation, there are really two quite separate topics. On the 
one hand you have taxation of Canadian residents on their 
incomes derived from foreign sources, and on the other 
hand you have taxation by Canada of people who do not 
reside here. Those are two different topics. 


I must apologize if my outline is a little sketchy. I will try 
to avoid becoming mired in some of the drafting complexi- 
ties, and will give you what I think is the general effect of 
it, rather than becoming too involved in the detailed 
provisions. 

The best place to start is probably the Government’s 
summary—this red book—which accomplished the sum- 
marizing of it in three pages. It took CCH 56 pages to deal 
with it in their detailed analysis; so honourable senators 
will see the difference between a summary treatment and 
a detailed one. 

In broad outline, the main features of the system remain 
the same, although some details have been changed. 
Canadian residents will still be taxed on their world 
incomes. There is no change in that as a basic principle. 
Non-residents will still be taxed on their income from 
business and employment in Canada, and Canada will 
continue to impose a withholding tax on various kinds of 
payments to non-residents, the most notable of which are 
dividends, interest, royalties, and payments of that sort. 


The red book summarizes the mainchanges. As you 
know, under the present act you have a credit—I am now 
talking about the foreign income of Canadian residents— 
for taxes that you pay to a foreign country when you 
receive income from that country in Canada. There have 
been some modifications to that credit which improve it 
for Canadian residents. Firstly, foreign taxes that are paid 
on business income, which are in excess of the available 
credit in any year, because of disparities in the rates 
between countries, will be availble to be carried forward 
for up to five years, and deducted later from business 
income from that country. That is a change in the direc- 
tion improved equity for the Canadian taxpayer. 


The second main change is that after 1975 the foreign 
tax credit on investment income of individuals will be 
limited to 15 per cent. If any country should impose a 
greater withholding tax—that is, on a payment out of their 
country to a resident in Canada—that excess will be treat- 
ed as a deductible expense to the Canadian investor, 
which is not such generous treatment as giving him the 
full credit. 

The third major change is that under the present foreign 
tax credit, the credit is for taxes paid to a foreign sover- 
eign country. For example, in the case of the United States 
it is for taxes paid to the US federal Government. No 
credit is given for state taxes. If you pay an income tax to 
New York State, the present credit does not pick that up. 


The new legislation gives credit for such taxes. It will be 
recognized either as a deductible expense or as income tax 
subject to the credit, depending on their treatment in the 
foreign country. 

For example, the United States allows state taxes as a 
deductible expense to its residents and such taxes will get 
the same treatment here. 
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Those are the main changes in the foreign tax credit. I 
will come back to them later. 


The next major area for Canadian residents involves a 
concept which the summary deals with under the heading 
“Foreign Affiliate”. 


As honourable senators probably know, under section 28 
of our present act, Canadian residents have for many 
years been able to get a deduction for dividends received 
from a foreign company, when they own more than 25 per 
cent of the voting shares. That would enable someone in 
Canada to set up a company abroad and earn either 
investment income or active businesss income abroad, per- 
haps pay no tax on it abroad in the foreign subsidiary and 
bring it home, claim a deduction for the full amount of the 
dividend and pay no tax. The Government obviously feels 
that that is unfair. It would enable someone who happened 
to be able to do that to pay no tax whereas another 
Canadian resident who earned the same type of income in 
Canada would be subject to the full rates of tax. The way 
the Government got at that in the bill was to introduce the 
concept of a foreign affiliate. A foreign affiliate’s income, 
to the extent that it is investment income, is going to be 
attributed to the Canadian shreholders and be taxed to 
them. There are other changes with respect to active busi- 
ness income. 

A foreign affiliate will be defined as a company that is 
controlled by a Canadian taxpayer either by himself or 
together with a related group of people, or one where a 
Canadian taxpayer owns 25 per cent of the voting shares 
or 50 per cent of any particular class of shares; also, where 
a Canadian taxpayer owns 10 per cent of the voting 
shares, he may elect to have it treated as his foreign 
affiliate. 


Senator Molson: Would you repeat that, please? 


Mr. Smith: If a Canadian taxpayer owns 10 per cent of 
the voting interest he may, if he wishes, elect to have it 
treated as his foreign affiliate; it is not automatic. 


Senator Molson: That is a change from the 25 per cent. 
Mr. Smith: Yes. There are several changes. 
Senator Molson: That is a decided change. 


Mr. Smith: Yes, that is right. Under the new legislation 
dividends received by a Canadian corporation from a for- 
eign affiliate will be exempt from tax if they are paid out 
of profits earned before 1976. The point of that is to give 
Canada a chance to renogotiate its foreign tax treaties; 
that is the purpose for the five-year period of exemption. 


Senator Gélinas: Would you mind repeating that, please? 


Mr. Smith: Any dividends received before 1976 will be 
exempt from tax provided that they are paid out of profits 
of the foreign affiliate which it earned prior to 1976. That 
is a transitional period in order to give the new tax treaty 
system a chance to be built up. 


After the transitional period, dividends will also be 
exempt if they come out of a country with which Canada 
has a tax treaty. Where they do not come out of a tax 
treaty country, then they will be exempt from taxation to 
the extent of the level of tax they bore abroad. 


Another matter is the problem of tax sharing. 
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Hon. Mr. Phillips: Mr. Chairman, may I put a question to 
Mr. Smith? 


Do you not find that treatment rather strange under two 
headings? For example, compare it with a dividend 
income received by a Canadian corporation from another 
Canadian corporation. If the receipient corporation is a 
private corporation it is subject to a 333 per cent pay- 
ment immediately as against the receipt of income from 
an affiliate where you have five years without being 
subject to any tax whatsoever before you are obliged to 
distribute. 


Mr. Smith: Yes. I will come back to that. 


Hon. Mr. Phillips: And do we not find a further extraordi- 
nary situation with respect to the taxable income under 
heading 2—that is, when a Canadian company in due 
course gets a dividend from an affiliate in a treaty country 
the recipient company is free of tax whereas in Canada 
the recipient company of a dividend from another Canadi- 
an company is subject to an automatic tax of 3334 per 
cent provided it is a private company? Am I right in my 
comparison, and do you not find it strange? 


Mr. Smith: There are a number of extraordinary results 
and they come, I think, from the direction in which the 
Government started. I will work through the details in a 
moment. 


Hon. Mr. Phillips: I apologize; I may have interrupted. 


Mr. Smith: There is also a transitional period designed to 
give relief where a Canadian investor has gone into a 
developing country on the basis of getting tax concessions 
from that foreign country; that foreign country, in other 
words, is not levying any tax. The transitional rule which 
will be enacted by regulation at a later date will enable 
dividends from such a project to be brought back tax-free 
as they would now, provided that they are in respect of 
projects which one fully committed before the end of 1975. 


Senator Connolly: We had this yesterday, Mr. Chairman, 
from the Chamber of Commerce delegation, as I recall. 


Mr. Smith: I will just run through the other changes in 
outline fashion and I will come back to them. 


Foreign business corporations, as you know, are being 
phased out over five years. The general rate of withhold- 
ing tax is going to remain at 15 per cent until the end of 
1975 and then it will increase to 25 per cent unless it is 
reduced by treaty. The existing exemptions from with- 
holding tax on Government bonds are continued where 
they were issued before 1976, and also the exemption on 
interest payable to certain foreign charitable organizations 
that register will continue, generally speaking. 


The idea that a degree of Canadian ownership will 
reduce non-resident withholding tax is preserved, and it 
gets reduced by 5 per cent from what the withholding tax 
would otherwise be. In other words, if you have a with- 
holding tax of 15 per cent it becomes 10 per cent, and if 
you have a withholding tax of 25 per cent because there is 
no treaty, it becomes 20 per cent. 


Senator Connolly: What are those circumstances again? 
There is a 25 per cent withholding tax on dividends paid 
into a country with which we have no treaty? 


Mr. Smith: That is correct. 


Senator Connolly: And you say there is an automatic 
reduction by 5 per cent? 


Mr. Smith: Yes, where you have a degree of Canadian 
ownership in the company paying the dividend. That was 
brought in by Mr. Gordon, the former Finance Minister, in 
1963. You had to have at least a 25 per cent Canadian 
equity interest in the corporation. That was the time that 
several United States companies went public in Canada 
and sold 25 per cent of the stock to the Canadian public 
and hence had their withholding tax rate reduced from 15 
per cent to 10 per cent. 


Senator Connolly: It is reduced from 15 per cent to 10 per 
cent? 


Mr. Smith: Yes. If the withholding tax, because there is no 
treaty, is 25 per cent it will be reduced to 20 per cent, but 
otherwise it will continue to be a reduction from 15 per 
cent to 10 per cent. 


Senator This is to increase Canadian 


ownership? 


Connolly: 


Mr. Smith: It increases Canadian ownership 
foreign-controlled company. 


Senator Connolly: Yes, in the Canadian company paying 
the dividends. 


Mr. Smith: That is right, the Canadian company paying 
the dividend. The dividend is being paid to the non-resi- 
dent from the Canadian company. It is a Canadian compa- 
ny as well as having a Canadian ownership interest. Cer- 
tain pensions will be subject to withholding tax that have 
not been subject up to now. There is some revision in the 
branch tax, to have it follow the treaty rate. There is a 
provision called the thin capitalization rules, to prevent a 
Canadian corporation which is foreign-owned from reduc- 
ing its taxable income in Canada by the payment of for- 
eign interest charges to its foreign parent. The rule there is 
that, to the extent that the interest is paid on debt which 
exceeds three times the share equity of the non-resident, 
the interest will be proportionately disallowed as an 
expense to the Canadian corporation. 


The Chairman: It will be treated as a dividend. 


My. Smith: That is right. The final change—going through 
it in a summary way—is that non-resident owned invest- 
ment corporations will now be subject to tax at 25 per 
cent, starting in 1976 and the income of the NRO would 
include capital gains to the same extent as if the NRO 
were a non-resident person. That is, just certain types of 
capital gains. The tax on those capital gains will be refund- 
ed when dividends are paid out to the non-resident share- 
holder. There is also a requirement that the NRO’S must 
be 100 per cent owned by non-residents. 


If I may go back and look at some of the details, the 
most difficult concept is the foreign affiliate. As I said, 
there is a multiple definition of a foreign affiliate. You find 
it in section 95(1)(b). Basically, you have three ways in 
which a company can be a foreign affiliate of a Canadian 
taxpayer. Where the Canadian taxpayer controls it direct- 
ly, or through a group of people who are related to him, 
then the foreign company becomes his foreign affiliate. 
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Where he has at least a 25 per cent voting percentage, 
which is a defined term in section 95, or if he elects, where 


he has a 10 per cent voting percentage, it becomes his 


foreign affiliate. Similarly where the taxpayer and other 
non-armslength residents have a 50 per cent “equity per- 
centage’, which is again a defined term, the company 
becomes his foreign affiliate. 


“Voting percentage’’, as it implies, merely looks at the 
number of votes that are available. If you control some- 
thing through a chain of companies, it will look down 
through the chain. For example, if you own half of the 
subsidiary and that subsidiary owns half of another com- 
pany, you follow those percentages down and finally you 
have got 25 per cent at the bottom. 


Senator Molson: May I ask what the object of subsection 4 
is there, the election of 10 per cent? 


Mr. Smith: I think that is to give someone an option of 
having it treated as a foreign affiliate, where that turns out 
to be more advantageous to him. 


Senator Molson: Is it possible it would not be more advan- 
tageous than his getting the dividends without tax? 


Mr. Smith: It depends on the nature of the foreign affili- 
ate’s income. I will get to that. There are some places 
where it is difficult to pick up the foreign tax credit for the 
foreign withholding tax, and you might want to have it 
treated as a foreign affiliate for that purpose. 


Hon. Mr. Phillips: May I interrupt Mr. Smith, through the 
chair? And for the first five years, Senator Molson, 
exempt. As long as you distribute at the end of the five 
year period, it cannot be touched on. 


Mr. Smith: The “equity percentage’”’, which is defined in 
section 95(4), looks at the percentage you have of any 
particular class of shares you have in the foreign affiliate. 
It takes the portion you have of the class, of each class, 
and you take the highest percentage. The effect of it is that 
you may find, in a foreign affiliate where there are a 
number of different classes of shares and a number of 
different Canadian residents, holding different classes of 
shares in varying proportions, they may each end up with 
a participating percentage which is greater than 100, all 
told, when added up. 


Many honourable senators have the Commerce Clearing 
House (CCH) analysis of the bill. You will find an example 
of that at page 225, where they worked out a complicated 
example and end up with that result. 


The result of that is that you could find more than 100 
per cent of the foreign affiliates’ income had been attribut- 
ed to various Canadian taxpayers, which is an extraordi- 
nary result. It can hardly be intended, unless it is intended 
merely as a deterrent to using foreign affiliates at all— 
which could hardly be the government’s intention. One has 
to think that it is probably just a drafting error and that 
the section would have to be re-worded. 


It should also be noted that not only can a corporation 
be a foreign affiliate; a foreign trust can be a foreign 
affiliate, too. The obvious intention of that rule is to pre- 
vent Canadian taxpayers using a foreign trust as a conven- 
ient place to put foreign investment income and avoid 
Canadian taxes. So such trusts are treated as a foreign 
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affiliate corporation, and you look at the beneficiary’s 
interest. It can either be an income interest or a capital 
interest. Again, you can find that, where you have a life 
tenant and a remainder man, they are each deemed to 
have 100 per cent of the foreign affiliate—which again 
produces an anomalous result. 


Senator Connolly: You will look for an amendment, 
presumably? 


Mr. Smith: Yes. Getting away from the definition, and 
looking at the result of the definition, once you have a 
foreign affiliate, the Canadian shareholder must include in 
his income his equity percentage of all the foreign corpo- 
ration’s passive income. That is basically income of an 
investment nature or income that could not be character- 
ized as an active business. That income is included in the 
Canadian shareholder’s income, regardless of whether or 
not it has been distributed. It is deemed to have been 
distributed to him. 


There is a notch provision, or, rather, there is a deduc- 
tion of $500, so that people who have small amounts of 
income from such companies will not be bothered with the 
complexities of it. When I referred to “passive income,” 
that is a short form for “foreign accrual property income” 
and it is defined in section 95(1)(a). As I said, basically it is 
the net income from investments in property other than 
active businesses, and net capital gains except on property 
used in the active business. 


There is no definition of ‘active business” in the bill, but 
there is a fair amount of jurisprudence in Canada now 
under the personal corporation sections as to what is an 
active business, so presumably that will be of some help. 


Now, you get a deduction for the underlying foreign 
income taxes. That is given under section 113(3). 


The Chairman: So there would be no benefit of having a 
foreign affiliate in a tax-free country. 


Mr. Smith: No. That is right as it regards passive income, 
and it is even worse than that. To get the foreign tax 
credit, when you later pay out a dividend from the foreign 
affiliate, if the dividend is paid out in the same year as the 
passive income was attributed, you get the credit. If it is 
paid in a later year it appears that you do not. The result 
would be that the total taxes, both foreign and Canadian, 
that are paid are greater than if you had merely received 
that foreign investment income directly as an individual 
instead of through your foreign affiliate. 


That is really a problem of timing, but it will be quite 
serious where you do not control the foreign affiliate, but 
it is controlled by people who are not Canadian residents 
and who do not care when the dividend is paid. It could 
prove expensive fer you. 


The Chairman: The foreign tax credit is only available to 
the Canadian shareholder in relation to the earnings of the 
particular year, which may be paid out, or, if they are not 
paid out, if they are held, it would still be his income for 
that year. 


Mr. Smith: Right. 


Senator Molson: Without tax credit. 
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The Chairman: Yes. He would have a tax credit. As I 
understand it, if you pay out in the year in which the 
earnings are made, you would get a tax credit. 


Mr. Smith: Yes. 


The Chairman: But if they are not paid out in that year, 
then the Canadian shareholder is taxed as though he had 
received the income less the tax credit. 


Mr. Smith: Right. 

Senator Molson: There is no tax credit. 

Mr. Smith: No, it is just included in his income. 
Senator Connolly: Not less the tax credit! 

The Chairman: It is an off-set of the tax credit. 


Senator Connolly: The tax credit is not going to be availa- 
ble to him until the year in which the tax is paid. 


The Chairman: I am talking about the tax this foreign 
affiliate would pay on its earnings in that foreign jurisdic- 
tion. If it pays out those earnings in the year in which they 
are made the Canadian recipient would be entitled to a tax 
credit, but the position I am citing is that, if they are not 
paid out in that year, nevertheless, the percentage of earn- 
ings of that company related to the shareholding of the 
Canadian shareholder would be deemed to have been 
received by him. Now, what happens to the tax credit then 
that represents taxes paid by the foreign affiliate? Is the 
credit still available, even if the dividend is not received in 
that year? 


Mr. Smith: No, it really is not. You have to get it in the 
same year in order to pick it up. 


Senator Connolly: You cannot get the credit, I suppose, 
until you know how much the tax is. 


The Chairman: But what I am pointing out is that, if the 
foreign affiliate has earnings in a year, it pays taxes. I 
assume that the earnings then that are attributed to the 
Canadian shareholder in that year, if no dividends are 
paid, would be a percentage of the net earnings after taxes 
in the foreign jurisdiction. 


Mr. Smith: Perhaps it might help if I gave you an exam- 
ple. Suppose you have a foreign affiliate that earns $100 
from investments. Suppose in the foreign country there is 
a 25 per cent tax on that investment income earned by the 
foreign affiliate taxed to the foreing affiliate so that you 
have $25 coming off. That leaves $75. You pay that $75 asa 
dividend to the Canadian shareholder. Suppose there is a 
withholding tax of 15 per cent, which would be roughly 
$11, which would leave the Canadian shareholder roughly 
$64. Now that is the cash that he has. Under the foreign 
affiliate rules you have again the $100 income earned by 
the foreign affiliate, and under section 113(3)(a) you take 
off the $25 tax that the foreign affiliate pays, and again 
you have the $75 available as a dividend. Now, section 
90(2) says that you have a dividend, when paid out of that 
$75, which has already been included in your income so we 
will not tax you on that. We will give you zero tax. 


The Chairman: If we stop right there, what you are saying 
is that, since the Canadian shareholder is taxed on the 


amount still in the hands of the foreign affiliate, then when 
it is actually paid out to him there is no tax. 


Mr. Smith: Yes, that is right. 
The Chairman: Are there any questions on that point? 


Senator Carter: Does that mean he gets the $75 dividend 
instead of the $64 as in the previous example, because 
there is zero tax as against $11 tax? 


The Chairman: No. The foreign country may have a with- 
holding tax as well. Therefore, whatever is paid out in 
dividends, when it reaches the Canadian shareholder, is 
less by the amount of the withholding tax. If it is paid out 
in the year in which the earnings are made, the tax credit 
provision applies. 


Senator Lang: Mr. Chairman, in that example if the tax 
on $64 in Canada was 15 per cent, or equivalent to $11, 
then there would be zero tax. In other words, if the 
Canadian tax on the $64 was $11, then there would be zero 
Canadian tax. Is that right? 


The Chairman: In Canada, no. 


Senator Molson: What about the refund of the withhold- 
ing tax? 


Mr. Smith: I think perhaps I misled you in the first place. 
The foreign income of the affiliate which is attributable to 
the taxpayer, the $75, is already taxed at the shareholder’s 
marginal rate in Canada. 


Senator Connolly: Whether he gets it or not, the year in 
which it is earned abroad he pays tax on it at his own 
marginal rate. 


Mr. Smith: That is right. 


Senator Connolly: And he gets no credit for that $25 
foreign tax paid? 


Mr. Smith: He gets that; it is the foreign withholding tax 
for which he does not get credit at that point. 


Senator Connolly: He gets credit for the $25 foreign tax 
paid? 


Mr. Smith: Yes, he does. The underlying foreign tax is in 
the foreign affiliate. It is the foreign affiliate’s after-tax 
income that is being attributed to him. Say his marginal 
rate is 50 per cent, then he would pay half of that $75. 


Senator Cook: From what you say he pays the marginal 
rate on the $75 whether he gets it or not, but when he does 
get it, he does not pay any more tax. 


Mr. Smith: That is right, but neither does he get the credit 
for the foreign withholding tax—the $11 that I had in that 
example—unless that is paid in the same year. But if he 
has different years, he does not pick it up. 


Senator Connolly: You are saying there is a trap here and 
there is an anomaly here. 


Mr. Smith: Yes, there is a timing problem. 


Senator Connolly: But the amendments should pick this 
up. 
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Mr. Smith: Yes. The trouble is that the more you try to do 
with these foreign affiliate rules, the more complex they 
become, and they are as complex as they are because they 
are trying to look through a chain of foreign companies 
and tax the money here to the same extent that they would 
be taxed had the money been earned here. But it is more 
easily said than done. 


The Chairman: The way the government proceeds now in 
relation to these situations where you have passive income 
in the hands of a foreign affiliate is that they have been 
taxing the Canadian owner on the basis that there is an 
agency relationship, and that the foreign affiliate is an 
agent of the Canadian company, and therefore they have 
been attributing all the income of the foreign affiliate to 
the Canadian company and have been making reassess- 
ments on that basis. ; 


Hon. Mr. Phillips: We are back to the question that when 
you play around with deemed-to-be-income and deemed- 
to-be-realization, we become involved in all kinds of 
complexities. 


Senator Connolly: But in the case that you, Mr. Chairman, 
and honourable Mr. Phillips have been discussing, the 
Canadian taxpayer gets credit, does he not, for the foreign 
tax paid? 


Mr. Smith: By the foreign affiliate. 


The Chairman: He gets that because it is only the net that 
is attributed to his income. The net is whatever the income 
is less the tax paid in the foreign jurisdiction. 


Mr. Scace: Mr. Chairman, one of the interesting points 
here—apart from the mechanics of how this is done—is the 
intention of the legislation and the intention of assess- 
ments which are currently being issued, and the whole 
philosophy appears to become completely contrary to the 
US philosophy in their DISC Program—Domestic Interna- 
tional Sales Companies—an4d that bill is currently, I under- 
stand, before the US Congress. It is strange to me and to 
many of us—and the Chairman and honourable Mr. Phil- 
lips and I have discussed this—that Canada should be 
going one way when our major trading partner appears to 
be going the other way. 


The Chairman: Under the DISC Program in the United 
States it was turned down a year ago by Congress, but I 
understand it is coming up again and the implications are 
that it may succeed this time. Therefore domestic compa- 
nies operating outside the United States and generating 
income get a tax reduction on that income in their domes- 
tic returns. 


Hon. Mr. Phillips: I should like to remind you, Mr. Chair- 
man, and all honourable senators that we went into this 
whole thing in our examination of the White Paper and we 
brought up the tax expert who had previously been the 
head, I think, of the Internal Revenue in the United States 
to explain the handling of this so-called offshore and per- 
missive income and the abandonment by the United States 
of the originally proposed rigourous rules and the treat- 
ment presently given to which Mr. Scace refers. We went 
to the trouble of explaining all that in the proceedings of 
this committee and now it has been ignored. 
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Senator Cook: Is the only reason that a taxpayer would 
not get credit for the withholding tax in a subsequent year 
because it would be administratively difficult? 


Mr. Smith: It is just the way the bill is drafted. It gives it 
to him in the same year as a part of the foreign tax. But if 
it is in a subsequent year, it just says the dividend is tax 
free but meanwhile he has paid the foreign withholding 
tax which is lost. 


The Chairman: If you look at it broadly and if you need 
any simplification, surely if they need any statutory sup- 
port for the present method they are following, that is that 
they establish what they regard as an agency relationship, 
and you do not like it, then you can make a contest in 
court, and it would appear that in a lot of the cases of 
passive income in a foreign affiliate, it might very well be 
concluded as a matter of law that this is an agency. If you 
look at how the operations are carried on, it may well be 
that in many of them the Canadian company really oper- 
ates the foreign affiliate and all the management and 
direction and everything else comes from Canada. It might 
in those circumstances be regarded as an agent. Presently 
the department is assessing the income or the earnings of 
that agency as being the earnings of the Canadian compa- 
ny which has established this and which is giving all the 
management and direction to the operation. Some of them 
may even just have a bookkeeper or a trust company 
office or something like that. So they do not need this 
legislation in order to deal with that situation. This is what 
we said in our report on the White Paper. We said that 
there is ample provision in the present law to deal with 
that kind of situation. 


Senator Cook: I may be somewhat slow but how does that 
justify not giving credit for the withholding tax paid in 
other years? 


The Chairman: It does not justify it. 


Mr. Smith: I think that is just an anomaly in the legisla- 
tion which might be corrected. 


Senator Connolly: May I ask a question in connection 
with the DISC Program? In the example the net income to 
the Canadian would be $64. 


Mr. Smith: Unless he gets credit for the $11 by getting the 
dividend in the same year. 


Senator Connolly: Perhaps I am under a misapprehen- 
sion, but let me do it my way and then you can correct me. 


Let us assume that the net income is $64 to the Canadian 
parent. Under this program would that $64 be reduced by 
$25 plus $11, and his net income reduced by $36? 


The Chairman: I do not know whether you can use those 
figures or not. The idea is that income that comes in from 
the off-shore operations is subjected to a lower rate of 
taxes in the United States than domestic income of the 
same company. 


Mr. Scace: Could I illustrate this? 
The Chairman: Yes, certainly. 


Mr. Scace: Let us take as an example a Canadian compa- 
ny that manufactures pencils, and it has a cost per pencil 
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of $1, and a selling price of $2. You have a profit of $1 and, 
let us assume a 50 per cent tax, of 50 cents. So you have a 
net per pencil of 50 cents. What a number of Canadian 
companies have been doing is to set up an international 
sales company in a tax haven country. You have a Canadi- 
an parent company and an affiliate in a tax-haven coun- 
try. They would still manufacture the pencil here for $1. It 
would be transferred to that tax-haven country, let us say, 
at $1.20 or whatever would be a fair market value at that 
level of commerce. You have a profit of 20 cents in Canada 
plus a 10-cent tax. The international sales company in the 
tax haven country would sell the pencil on the foreign 
market at the prevailing price in that market. It has a $1.20 
tax cost, a $2 selling price, which is the same as the selling 
price in Canada, and an 80-cent profit. Now, under the 
presnt situation, that 80-cent profit can be paid back as a 
dividend tax-free. The net profit in this case to the Canadi- 
an company is 80 cents plus 10 cents, or 90 cents as 
opposed to having the whole operation in Canada where 
the net profit would be 50 cents. As the Chairman has 
stated, the Department of National Revenue is endeavour- 
ing to assess this, although I do not think we have had one 
litigated to this date. 


The Chairman: They are in the process now. 


Mr. Scace: Yes, there may be an agency relationship here 
and that may be the net result. There are two ways of 
looking at this. It reduces the Canadian tax, and there is 
more after tax brought into the Canadian company. The 
reduced taxes may permit the foreign affiliate company to 
sell at a lower rate and more competitively on the foreign 
market. If that is the achieved result, then this is very 
useful. 


What Mr. Smith has been talking about is that this 80 
cent income from the foreign affiliate company in the tax 
haven country will be distributed when earned in the tax 
haven country; and you will eventually get it back subject 
to the technicalities which you find in this type of situa- 
tion. So, while we were more competitive in the foreign 
market under the present system, we will be less competi- 
tive under the new system. 


We do not know what the United States law will be in the 
future. I understand it is even better than the particular 
situation we are talking about because you do not have to 
set up a non-resident company. You merely set up another 
U.S. company and this company handles your foreign 
sales. You get reduced taxes on the foreign sales. So you 
achieve the same, if not better, results without these com- 
plexities. To the extent that this makes a United States 
company more competitive on the foreign market, we are 
at a disadvantage either with the assessments that are 
being issued now, or with having to set up a foreign 
affiliate company. 


Senator Connolly: Certainly we should draw this very 
clearly to the attention of the officials in the Department 
of Finance. 


Mr. Scace: The problem is, senator, this may also be an 
illegitimate device. Companies established in tax haven 
countries have been used merely as holding companies for 
assets which would otherwise be situated in Canada. All 
they are trying to do is to reduce Canadian taxes. The 
difficulty is to provide something that would permit a 


legitimate sales organization to exist where it would be 
better off in a foreign market. That is a very tough thing to 
do. 


Mr. Smith: The tax bill attempts to be neutral as to source 
of income, whether it is Canadian or foreign, whether 
earned in a tax haven or in a high tax jurisdiction. The 
answer of the Department of Finance would probably be 
that if the Government considers an export subsidy pro- 
gram is required it would design something that did just 
that, without all the side ramifications such as those 
involving portfolio investors. 


It could be said that the present system is broad-brush 
and inefficient in that it provides subsidies for exporters 
to foreign markets, but also in other cases, where it is not 
desired to subsidize. 


The Chairman: The answer is that the difference between 
those two cases should be recognized. We dealt with this in 
our report on the White Paper, at page 76, paragraph 7. 


Senator Connolly: Would you read it. 


The Chairman: Yes. It states: 

Your Committee rejects in their entirety paragraphs 
6.20 and 6.21 of the White Paper and concludes that the 
introduction of equivalent provisions to Subpart F of 
the United States Internal Revenue Code would be a 
grave error. 


This was the old U.S. legislation. We are not referring to 
the DISC program. 


... The Committee has concluded on the basis of the 
briefs presented to it that Subpart F has proven to be 
an inordinately complicated and inefficient tool in the 
United States, and that current legislation is being 
directed to substantially reduce or eliminate many of 
its effects. 


This is the DISC program. 


... The Committee recommends that rather than the 
enactment of new legislation to control so-called tax 
avoidance on passive income (which the Committee is 
convinced can be controlled under the present legisla- 
tion by stricter administration) legislation be intro- 
duced, such as that now contemplated by the United 
States for Domestic International Sales corpora- 
tlonSsseee 


That is the DISC. 


...1In order to aid Canadian exporters to compete 
adequately with their counterparts in foreign 
countries. 


The trouble is that under the method of dealing with ita 
bigger stick has been used, or a wider sweep is being 
made. I illustrated to you some of the cases they are 
aiming at. For instance, a Canadian company might estab- 
lish a foreign affiliate, in which it invests. That affiliate 
might be operating in a jurisdiction where there is no tax. 
In that case a tax-free dividend would be received by the 
Canadian company from the foreign affiliate in respect of 
that investment income. That is termed passive income. 
This, undoubtedly, is the type of situation that may have 
spurred the proposed changes in the law. However, it does 
not distinguish between the deserving—shall I put it that 
way?—and the undeserving. 
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We consider this to be an error and thought that these 
situations could be dealt with within the limits of the 
present law and its actual administration, which is carried 
on by the department. 


Mr. Smith: A distinction must be made between the two 
cases. Under this bill, income from the foreign affiliate 
which is of the general character of investment income 
becomes attributed automatically to the Canadian resi- 
dent, whether or not it is distributed. Where it is active 
business income it is not attributed, but when it is paid out 
as dividends the foreign tax credit provisions in effect tax 
it to the extent that it has not borne tax abroad. It has to be 
raised to the level of the Canadian tax. That is the obstruc- 
tion to the foreign sales subsidiary. It is that taxing it in 
Canada on the payment of the dividend to the extent that 
it has not been taxed abroad. Of course, there is not too 
much scope for just accumulating it abroad, because if 
there is no business in which to invest it it would have to 
be invested in portfolio investments, producing passive 
income which would be attributed. 


The distinction is between an export subsidy arrange- 
ment and a taxing statute which ignores that and attempts 
to treat all Canadian resident taxpayers in the same way, 
regardless of the source of their income. 


The Chairman: The net result of this may be that the 
so-called tax havens abroad, such as Nassau in the Baha- 
mas and others where there is no income tax, which are 
looking for income, might very well now introduce income 
taxes because if the operation earns income there and 
pays taxes here, it will receive a credit. 


The only difference is that if the tax imposed in the tax 
haven is lower than the Canadian rate, the credit will be 
only what is paid there. In those circumstances the income 
would be subjected to the excess, being the difference 
between the foreign rate and the Canadian rate. 


Senator Desruisseaux: We would then be at a disadvan- 
tage with the American companies operating offshore. 


The Chairman: This is your competitor in the foreign 
market. It certainly looks this year, according to the 
assessments which have been made, that some steps will 
be taken to increase the efficiency, operations and earning 
power of domestic companies operating entirely outside 
the United States. It is planned to assist them in their 
selling. The income derived from these operations will be 
subject to a lower rate of tax than will their domestic 
income. How are we to meet that competitively? One way 
would be to do likewise; another would be by way of an 
export subsidy, which is a long and involved process and 
may create problems in the foreign jurisdictions. 


Senator Molson: Is there not also a complication with 
respect to GATT? 


The Chairman: Yes. 
Senator Molson: So that it enters other fields, so to speak? 


Mr. Smith: Nothing need be done before the end of 1975. 
This transitional period, in essence, preserves the present 
treatment. Therefore nothing disastrous will happen in 
1972 and there will be three years to see what happens to 
Canadian exports. 


The Chairman: You know the difficulties in removing it 
once it is in the statute. This is the time to sound the alarm. 


Mr. Smith: Mr. Scace reminds me that my remarks 
assume that the activities of the foreign sales company 
produce “active business income”. Maybe there is room 
for debate as to whether they are in fact active business 
income. 


Hon. Mr. Phillips: I would like to make one point to the 
senators: it is with respect to the section we handled on 
foreign source. We insisted that the department had 
authority under various sections of the Income Tax Act, 
which we quoted chapter and verse at page 75 of our 
report, to institute proceedings against offshore compa- 
nies where the issue involved tax avoidance or tax minimi- 
zation. We pointed out that we had heard of a number of 
companies who were obliged to form corporations in for- 
eign jurisdictions because of the law of that particular 
country. 


All these sections having been quoted, we believe that 
this committee has convinced at least the Department of 
National Revenue that it has the autority, because it has in 
fact instituted proceedings by way of assessment against a 
substantial number of Canadian companies which have 
offshore companies. The presumption is that the assess- 
ments would not have been issued without the support of 
the legal section that there was authority so to do, which is 
the very position that we took in our report in chapter 6 on 
taxing international income. 


Mr. Smith: The whole field of foreign affiliates is very 
complex. Perhaps, by way of relief, I could turn to another 
topic and look at Canadian income of non-residents. There 
have been some minor changes in the definition of non- 
residents in the sense that there is an expansion of the 
deemed residence rule to include any corporation incor- 
porated in Canada which becomes resident or carries on 
business in Canada at any time after 1971. 


There is a big change in the income that is taxed to a 
non-resident in that certain capital gains are pulled into 
the tax base. 


The key there is whether the taxable capital gains are in 
respect of what the act terms ‘taxable Canadian proper- 
ty”. That is defined in section 115(1)(b). Basically it is real 
estate situate in Canada, capital property used in a busi- 
ness in Canada carried on by the non-resident, shares or 
interests in Canada private companies, shares in a public 
Canadian company if the non-resident, within a five-year 
period, owned 25 per cent of the shares in any class, an 
interest in certain Canadian partnerships, and an interest 
of 25 per cent in certain mutual fund trusts. 


The big exception, obviously, is shares of public Canadi- 
an companies where there is less than 25 per cent interest 
in a class. The reason for that is one could not police it. 


Obviously they have included in the tax base those kinds 
of property where they think they can make a capital 
gains tax on a non-resident stick. 


I have already pointed out the change in the withholding 
tax rates. There are really two topics that are of greater 
importance than the others. One is the thin capitalization 
rule which I mentioned a little while ago, where the ratio 
of non-resident equity to debt exceeds one to three—that 
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is, the debt cannot be more than three times the equity. 
The equity is the capital plus the surplus that the non-resi- 
dent has an interest in. 


It is designed to prevent an artificial or unwarranted 
reduction in the income of the Canadian subsidiary of a 
foreign parent. It would be easy to capitalize your Canadi- 
an subsidiary so that no income is earned in Canada by 
that subsidiary, merely by putting in all of the capital 
required by way of debt, charging a high rate of interest 
on it, and hence wiping out the subsidiary’s profit. 


The thin capitalization rules are intended to obtain for 
Canada a fair share of the income generated by the 
subsidiary. 


The other topic that I wish to mention is the non-resi- 
dent-owned investment corporation. In the past they have 
been used largely by foreign investors who wished to have 
some presence in Canada and yet did not wish to pay a tax 
penalty for having some presence here. 


For example, if a European manufacturer wishes to set 
up a joint venture in Canada to exploit some natural 
resource, it requires some debt capital. He could merely 
buy the bonds from a Canadian company and would 
suffer a 15 per cent withholding tax on interest payments 
to him. 


The non-resident-owned investment corporation concept 
allows him to put those bonds in a Canadian company 
which is taxed at 15 per cent, the same as the withholding 
rate, and, when the dividend is paid out. to get the interest 
out of the Canadian NRO and back to his country. There is 
no further tax, no withholding tax, at that point. 


The changes affecting the non-resident-owned invest- 
ment corporation are contained in section 133. We should 
also look at section 59 of the transitional rules. 


The rate for NROs will remain at 15 per cent until 1976. 
There is a minor change in the qualification. It used to be 
that 95 per cent of the shares had to be owned by non-resi- 
dents. Now it will be 100 per cent. However, that is not 
really of any consequence. 


One change is that in future, in order to comply, the 
NRO must always have been an NRO. Under the new 
system you will not be able to take an existing Canadian 
company and change it into an NRO merely by selling 
shares to a non-resident and having that company lapse. It 
must be incorporated and start out business by electing as 
an NRO. You can create an NRO if you amalgamate a 
group of companies, but only if each of the amalgamated 
companies is an NRO. 


The big change is that the NRO will have to include in its 
income capital gains on taxable Canadian property. Those 
will be taxed initially at a rate of 25 per cent, with a refund 
when the money is paid out later as a dividend. However, 
only one half of the tax is refunded and the shareholder 
will pay withholding tax on the balance. 


The changes are significant enough to have scared off 
many non-residents who own NROs. In our own practice 
many European investors having NROs have already 
made plans to move them out of the country. It is not so 
much the rules themselves, as the fact that they fear it is 
the first step to taxing them in full on their capital gains. 


Portfolio investors worldwide who are investing not to 
control or exploit natural resources but merely to get a 
return on their money are easily stampeded, and that 
stampede seems to have started. 


The Chairman: It does represent a loss of revenue to 
Canada. 


Mr. Smith: I am not sure to what extent the changes may 
have been motivated by a feeling in some other countries 
that the NRO was an avenue for tax avoidance by, Say, a 
UK or European resident. It may be that Canada felt that 
it had to cut down the advantage. But it does seem to be 
slightly less generous treatment and possibly enough to 
discourage the use of NROs by that kind of portfolio 
investor. 


That is a very rough and brief treatment of some of the 
highlights of the treatment of non-resident Canadians with 
respect to their foreign companies. 


Are there any questions on that? 


Senator Lang: Mr. Smith, could you compare the treat- 
ment of non-residents by Canada with, say, the United 
Kingdom’s treatment of non-residents and the United 
States’ treatment of non-residents? 


Mr. Smith: I believe the United States has treated non- 
residents less generously than we have for quite some 
time. I am not sure what the treatment is in the United 
Kingdom. I do not think the NRO concept, for example, is 
paralleled in other high tax jurisdictions. It has been a 
vehicle of convenience for foreign investors where Canada 
was not losing anything, but it enabled the foreign investor 
to exploit Canada’s tax treaties in a way that perhaps the 
country in which he is ultimately investing may not have 
intended. Once you had an NRO in Canada then it was a 
Canadian taxpayer and entitled to the benefit of our trea- 
ties. It did not hurt us but it may have been resented by 
some of our trading partners. 


The Chairman: Foreign investment in Canada might not 
otherwise have come in. It did attract substantial foreign 
investments in Canada. 


Senator Lang: Does the United Kingdom or the United 
States attempt to tax Canadians on capital gains made in 
their respective countries? 


Mr. Smith: All these provisions are subject to treaties, but 
in the case of an NRO... 


Senator Lang: Apart from NROs altogether, it seems to 
me to be a highly artificial operation to attempt to tax 
capital gains on a non-resident person. Is there reciprocal 
legislation in the United States? 


Mr. Smith: Most of our treaties contain a provision that 
capital gains will only be taxed in the country in which the 
taxpayer is resident. For example, the Canada-United 
States tax treaty states that it is the right of the United 
States to tax a United States taxpayer who is earning 
capital gains in Canada, and, similarly, a Canadian tax- 


payer earning capital gains in the United States pays his 
tax in Canada. 


Taxing a resident of the United States on his Canadian 
property is required in this bill, so it would require an 
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amendment to that treaty. I cannot imagine why the 
United States would agree to such an amendment, but that 
may not be what the Government is concerned about. 
They may be trying to tax the non-resident who is sitting 
off in a tax haven some place. 


The Chairman: Before we adjourn I would like to put a 
reference on the record. We deal with this question in our 
report. You will find it at page 60, paragraph 16. I will not 
read it because I presume that every senator is familiar 
with it. 

The only subject matter we have not dealt with is the 
resource industries. I think that is something which we can 
postpone consideration on until we get closer to the date 
when there will be some submissions. 


Senator Burchill: Or until we get the amendments. 


The Chairman: We do not know what the amendments 
may be. I do not feel that the amendments in relation to 
the mining industry will vary the thrust of the bill to any 
extent. I think the aspects that the mining companies 
operating internationally are concerned with are the ones 
having to do with the earnings that they make there and 
how they will be treated if they bring them home. I know 
that is the thrust of Alcan who are coming in towards the 
end of October. Their main concern is the impact on their 
income available in Canada after the taxation bite under 
this bill has taken place; that is a substantial matter for 
them. The Massey-Ferguson Company will also be making 
submissions and I am satisfied that that will be the thrust 
of their submissions. These companies are faced with a 
situation where they may, in many of these foreign juris- 
dictions, have companies that are national, so it hardly 
relates to the business of deliberately setting up a business 
for certain tax purposes. 


I would like to express our appreciation to both Mr. 
Scace and Mr. Smith for what they have done. 


Hon. Senators: Hear, hear. 


The Chairman: We have sittings for next Wednesday and 
Thursday. On Wednesday of next week we will have the 


Canadian Federation of Agriculture and the Canadian 
Construction Association. On Thursday of next week we 
will have the National Association of Canadian Credit 
Unions, the Co-operative Union of Canada and the Ail 
State Insurance Company of Canada. 


We may increase the number for next Wednesday 
because we have only two down. When we dealt with the 
White Paper we were able to do six and sometimes eight in 
a day; we ran from 9 o’clock until 5 or 5:30. I see no reason 
yet for sitting at 9 o’clock—but, we may! 


Senator Cook: A number of them will have points that are 
repetitions, will they not? 


The Chairman: Yes. What I find is that if you have the 
other people sitting here during the submissions by the 
first people, then, they will find that most of the points in 
their representations are covered in the earlier ones and, 
as a result, they do not take very long with their 
submissions. 


We are preparing studies. We still have not given up 
hope that we will get the proposed amendments earlier 
than having to wait until the section-by-section considera- 
tion in the committee of the whole. If we do not receive 
them in good time it may imperil the coming into force 
date of the bill. We are not going to be stampeded into 
dealing with a tremendous number of things that are 
dumped in our laps. If we do not get them in advance the 
purpose of setting up this committee at this time will have 
been defeated. The purpose of having the committee sit at 
this time was to expedite the consideration, so that we 
could meet the effective date of the bill. I believe the 
committee’s feeling is that it is not going to be stampeded 
into rushing through a bill such as this. 


Senator Cook: I agree. In any event, they will make it 
retroactive. 


The Chairman: We will now adjourn until next Wednes- 
day morning at 9.30. 


The committee adjourned. 
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THE STANDING SENATE COMMITTEE ON 
BANKING, TRADE AND COMMERCE 


The Honourable Salter A. Hayden, Chairman 


The Honourable Senators, 


Aird 
Beaubien 
Benidickson 
Blois 
Burchill 
Carter 
Choquette 


Connolly (Ottawa West) 


Cook 

Croll 
Desruisseaux 
Everett 
Gelinas 
Giguere 


Grosart 
Haig 
Hayden 
Hays 

Isnor 

Lang 
Macnaughton 
Molson 
Smith 
Sullivan 
Walker 
Welch 
White 
Willis— (28) 


Ex officio ynembers: Flynn and Martin 


(Quorum 7) 


Order of Reference 


Extract from the Minutes of the Proceedings of the 
Senate, September 14, 1971: 


“With leave of the Senate, 


The Honourable Senator Hayden moved, seconded 
by the Honourable Senator Denis, P.C:: 

That the Standing Senate Committee on Banking, 
Trade and Commerce be authorized to examine and 
consider the Summary of 1971 Tax Reform Legisla- 
tion, tabled this day, and any bills based on the Budget 
Resolutions in advance of the said bills coming before 
the Senate, and any other matters relating thereto; and 

That the Committee have power to engage the ser- 
vices of such counsel, staff and technical advisers as 
many be necessary for the purpose of the said 
examination. 


After debate, and— 
The question being put on the motion, it was— 


Resolved in the affirmative.” 


Robert Fortier, 
Clerk of the Senate. 
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Minutes of Proceedings 


Wednesday, October 13, 1971 
(47) 


Pursuant to adjournment and notice the Standing 
Senate Committee on Banking, Trade and Commerce met 
this day at 9.30 a.m. to further consider: 


“Summary of 1971 Tax Reform Legislation”’ 
Present: The Honourable Senators Hayden (Chairman), 
Beaubien, Benidickson, Blois, Burchill, Carter, Connolly 


(Ottawa West), Cook, Desruisseaux, Flynn, Haig, Isnor, 
Lang, Macnaughton, Molson, Walker and Welch. (17) 


In attendance: The Honourable Lazarus Phillips, Chief 
Counsel; Mr. C. Albert Poissant, C.A., Tax Consultent. 
WITNESSES: 

Canadian Federation of Agriculture: 
Mr. Charles Munro, President. 
Mr. David Kirk, Executive Secretary. 


At 11.40 a.m. the witnesses were excused and the Com- 
mittee proceeded to the consideration of Returns, Assess- 
ments and Appeals, as prepared by Mr. Poissant. 


At 12.15 p.m. the Committee adjourned. 


(48) 
At 2.15 p.m. the Committee resumed. 


Present: The Honourable Senators Hayden (Chairman), 
Beaubien, Blois, Burchill, Carter, Connolly (Ottawa West), 
Cook, Croll, Desruisseaux, Haig, Isnor, Lang, Macnaugh- 
ton, Molson and Welch. (15) 


In attendance: The Honourable Lazarus Phillips, Chief 
Counsel; Mr. C. Albert Poissant, C.A., Tax Consultant. 


WITNESSES: 
Canadian Construction Association: 


Mr. Robert C. T. Stewart, P. Eng., President, 
and President, Cameron Contracting Limited. 

Mr. S. D. C. Chutter, General Manager. 

Mr. K. V. Sandford, Taxation Officer. 


At 3.40 p.m. the Committee adjourned until Thursday, 
October 14, 1971, at 9.30 a.m. 


ATTEST: 


Frank A. Jackson, 
Clerk of the Committee. 
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The Standing Senate Committee on Banking, Trade 


and Commerce 


Evidence 


Ottawa, Wednesday, October 13, 1971 


The Standing Senate Committee on Banking, Trade and 
Commerce met this day at 9.30 a.m. to give consideration 
to the Summary of 1971 Tax Reform Legislation, and any 
bills based on the Budget Resolutions in advance of the 
said bills coming before the Senate, and any other matters 
relating thereto. 


Hon. Salter A. Hayden (Chairman) in the Chair. 


The Chairman: Honourable senators, our program for 
today is as follows: we shall hear the Canadian Federation 
of Agriculture this morning, and if there is any time left 
over, Mr. Poissant is going to make a short presentation on 
some points. Then this afternoon at 2.15 we shall hear 
from the Canadian Construction Association. 


We have with us, representing the Canadian Federation 
of Agriculture: Mr. Charles Munro, President; and Mr. 
David Kirk, Executive Secretary. 


Mr. Charles Munro, President, Canadian Federation of 
Agriculture: Mr. Chairman and honourable senators, the 
Canadian Federation of Agriculture has been concerned 
on a number of points in the tax reform proposals as 
proposed by the Minister of Finance, although in general 
terms we found many of his proposals acceptable. How- 
ever, in reviewing the legislation we did make a final 
submission to the minister on August 30, and I assume that 
you have received copies of the submission that we made. 
I do not know whether you desire us to read that submis- 
sion or not. 


The Chairman: Well, it is not very long and I think you 
will want to be sure of covering all the points raised, so 
perhaps it would be better for you to read it. 


Mr. Munro: The only other alternative would be to take 
the brief and go through it point by point. I would accept 
your judgment on the matter, but certainly, when dealing 
with a document as massive as the tax legislation I do not 
think that we can really summarize it adequately, and in 
fact I think it is summarized fairly precisely in the 
document. 


This submission consists of three parts, the first one 
dealing with farm business taxation. 


May we make the following representations for changes 
or clarification in the tax proposals as contained in Bill 
C259: 


The Family Farm Corporation. One general point we 
would like to make is that all provisions applicable to 
farmers as individuals should in principle be applicable to 
family-held farming corporations. We suggest there be 
some general provision in the law providing for this. This 
requires definition of what a family farm corporation Is. 


We would suggest perhaps that 80 per cent of all shares 
require to be held by members of the family, and 80 per 
cent of the income to the corporation be from the farming 
operation. This can be important in many connections. 

Transfer of a Farm within a Family, whether by Sale or 
Inheritance, without Realization of Capital Gains. There 
is, aS we understand it, absolutely no provision for farms 
to be transferred within a family, except to a spouse, 
whether by sale or inheritance, without immediate realiza- 
tion of capital gains. This would be true of the sale or 
transfer of a farm to a son, or inheritance by the son of the 
farmer. We have been informed that this problem can be 
avoided in many cases by good estate planning through 
incorporation of the farm, and this may well be so. Even in 
such a case the death of the son, the holder of common 
shares in an incorporation, prior to that of the father, 
could result in realization of taxable capital gains while 
the father was still in active charge of the running of the 
farm, creating severe financial problems. 


Senator Beaubien: Mr. Chairman, may I ask a question of 
the witness? 


The Chairman: Certainly. 


Senator Beaubien: Mr. Munro, why would a man who 
owns a farm and desires to turn it over to his son not have 
to pay tax, while the man who owns a small business and 
turns it over to his son or desires to leave it to his family 
would? What is the difference here? Surely, if you own a 
business and want to leave it to your son, that is a good 
idea. Why would one get off tax free in this situation and 
the other person have to pay tax? 


Mr. Munro: We are not suggesting that. 


Senator Beaubien: You are suggesting there would be no 
capital gains, or no tax if it is turned over to his son. 


Mr. David Kirk, Secretary, Canadian Federation of Agricul- 
ture: The incorporation arrangements we are referring to, 
as we understand it, are available in any situation for 
general incorporation. These are not special farm provi- 
sions. These are forms of incorporation, as I understand 
the general principle, where the owner of the farm, or the 
owner of the small business can incorporate that business, 
and the owner of the farm or of the small corporation 
would, in fact, take his equity in the form of voting prefer- 
ence shares. The capital gain would accrue to the common 
shares which would be held by the son. In that way, when 
the father disposes of his assets, there would be no capital gain on 
those assets. We are informed that this is common practice in 
business; and we are not referring to special farm provisions. 


Senator Beaubien: Is there a provision where you can 
turn over the shares of your business to your son without 
any tax? 
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The Chairman: Mr. Poissant. 


Mr. C. Albert Poissant, Tax Consultant to the Committee: 
Are you suggesting that if a farm was held by the family 


farm corporation it would not attract tax? The shares ° 


given to the son at the time of the death of the father 
would attract capital gains tax, as Senator Beaubien has 
suggested, and the shares that were given to the son, in the 
place of the farm or in the place of the grocery store, do 
attract tax. 


Mr. Kirk: I am not a corporation tax expert, but the 
information that we received from a very competent gen- 
tleman whom we consulted with and who has been 
involved in estate planning for farms and other businesses 
is that if a farmer or a grocery store owner owns a busi- 
ness and he wants his son to go into business with him, he 
can incorporate that business and he can issue shares 
which the son would hold which, initially, would have little 
or no value because he would have issued the full equity 
value in that business and that will be represented by 
fixed value preference shares which would also be voting 
shares. Therefore, the equity holding of the farmer or the 
businessman would, in fact, not appreciate in value 
because they are fixed value shares and the capital gains 
will not be realized until, of course, the common shares are 
sold. Iam not sure how this would work at the time the son 
would wish to hand it down to his son. I am informed that 
it can be done, but I do not know how. 


Senator Beaubien: Mr. Chairman, may I ask Mr. Poissant 
if there is anything that would prohibit a farmer incor- 
porating, just as a small businessman can incorporate? 


Mr. Kirk: There are possible disadvantages in the farming 
corporation. One disadvantage is that it is a complicated 
and difficult procedure with obligations that many farm- 
ers do not want to undertake. They do not want to run a 
corporation. The second point is the problem that can be 
created even if you have incorporation in terms of the 
capital gains tax prior to the death of the father; and the 
third problem, of course, is that the equity of the father is, 
in fact, fixed. This limits, under certain conditions, obvi- 
ously, the retirement position of the father. 


Senator Connolly: How does the father’s interest become 
fixed? Is he taking a debt security? 


Mr. Kirk: He takes preferred shares. 
Senator Connolly: Well, they could vary. 


Mr. Poissant: They would not normally vary unless they 
are redeemable at a premium. In this case, the common 
shares would vary, but very little, because the bulk of the 
assets transferred to the corporation were given by way of 
preferred shares to the father. It is true in such a case that 
at the time of death of the father there would be no 


realization because the common shares are held by the 
son. 


Senator Connolly: They are held by the son. 


Mr. Poissant: Yes. 


Senator Cook: Mr. Chairman, is this the point that Sena- 
tor Beaubien is making, that in the case of the small 
businessman who, in fact, does carry out this procedure 


and does take the preference shares and gives the common 
shares to his son, and in the other case where you have the 
farmer who does exactly the same thing, he incorporates 
the farm and takes the preference shares and gives the 
common shares to his son—are you suggesting that in both 
cases if the son should die before the father, that is the son 
of the small businessman or the son of the farmer, there 
should be any difference in the treatment of the two sons 
respectively? 


Senator Beaubien: I wonder if there is any difference. 


Mr. Kirk: When we said there was no difference, we 
meant that this incorporation provision is a generally pre- 
vailing position. Our position is that a transfer, without 
incorporation, without realization of capital gains, in a 
family should be permitted. That has been our position 
throughout. We feel that it should be permitted in the case 
of farms for reasons which we feel are sound for the 
maintenance of the family farm. If a case can be made for 
a small grocery store owner, fine. We are making a case 
for the farms. 


The Chairman: Let us assume that the father decides that 
he is going to incorporate and he turns his farming assets 
into this company and takes the preferred shares. Let us 
also assume that the son buys the common shares. At that 
time, I would assume the farming assets would go into the 
company at their fair market value. The equity would be 
represented by the common shares; but the equity is some- 
thing that would have to develop at that stage. There 
would have to be incremental increases. But at the 
moment, I would say, the value of the common shares that 
the son would buy and own outright would be very nomi- 
nal. The son would really be getting in on the ground floor 
of the operation, if there is any increase in value. As the 
father’s shares are redeemed, of course, there would be 
more opportunity for that value to develop. 


Senator Connolly: I think that this is a wonderful exam- 
ple. Would you follow it right through? In the event that 
the preferred shares are redeemed, and thereby increase 
the value of the common shares, until the preferred shares 
have been completely redeemed—what does the witness 
have to say in regard to this situation? 


The Chairman: The son owns and controls the company? 


Senator Connolly: Yes, but I am thinking of the capital 
gains. 


Mr. Kirk: No, the son would simply have to find the 
money to buy these shares or receive them as a gift. lam 
talking about the preferred shares. There would be no 
capital gain on the preferred shares. 


Senator Connolly: No, I would like to stick to the Chair- 
man’s example. The preferred shares have now been 
redeemed and the common shares are owned by the son. 
In other words, he owns the farm and the company. What 
is the capital gains situation which the son would face 
regarding those shares? 


The Chairman: On disposal? 


Senator Connolly: Yes, that is what we are concerned 
about. 
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Mr. Kirk: That is right. No, we are not concerned about 
the avoidance of the payment of capital gains tax should 
the farm go outside of the family. We are not concerned 
about the permanent avoidance of the capital gains tax. 
We are concerned about the realization of capital gains 
during the operation of the farm while it is within the 
family and the maintaining of the farming business as an 
on-going business without being completely disrupted by 
this transaction. 


Mr. Munro: And the maintaining of farming as an on- 
going business, without being completely disrupted in the 
transaction. 


Senator Cook: Capital gains on death? 


Mr. Munro: No, capital gains on the business passed out 
of the family into other hands. 


Senator Cook: You are not objecting to that? 
Mr. Munro: No. 


Senator Cook: You are objecting to capital gains on death 
in the family? 


Mr. Munro: Yes, we want a deferral. 


Senator Connolly: After the shares are regained, the son 
is in the same position as was his father when he incor- 
porated. Therefore, in fact, he owns the farm. Do you want 
to carry it another generation and issue preferred shares 
to him? 


Mr. Munro: I am personally a major shareholder in an 
incorporated farm. I understand from my legal counsel 
that this can go on for generations if the family wishes to 
continue farming. 


Senator Connolly: The company can continue; it has an 
indefinite life. What is the situation when the preferred 
shares have all been paid off and the farmer, who now 
Owns all the common shares, wishes his son to take over? 
The grandson would then be involved. 


Senator Cook: He just sells to another company. 


Senator Connolly: That is precisely what I wish to hear 
from the witnesses; another company must be incorporat- 
ed which would repeat the exercise originated by the 
farmer. 


Senator Beaubien: Is a farmer now in any way at a com- 
parative disadvantage to a grocer if he incorporates? 


Mr. Munro: No; not as against the grocer. 


Senator Beaubien: Then you are against this new tax; do 
you think the farmer should have a special deal? 


Mr. Munro: We have not adked for a special deal; we have 
only asked that Canadian farmers can retain the equity, 
for the various reasons set out in this brief. We ask that 
they be allowed to continue, not that they should have any 
different position from that of a grocer. We are arguing 
our position and have not taken up the cry on behalf of the 
grocer; we think he should look after himself. 


Senator Cook: Can you advance any reasons why your 
position is different, or should receive consideration over 


that given the small family business? I just wish to be 
helpful. You say that the small family business can look 
after itself, which is true enough; I am not asking you to 
argue their case. However, what is the philosophy behind 
the contention that you in fact should escape and they 
possibly pay, as the situation now prevails? 


Mr. Kirk: There are two aspects: the philosophy, about 
which farmers feel rather strongly is, first of all that there 
is a very strong case on social in addition to economic 
grounds for making it possible for families to continue 
farming their land. We do not make any apologies for that 
case. 


The second point is that with the typically low returns 
and very high rate of technological development involving 
continually increasing capital requirements it can be 
extremely disruptive to the farm business if capital gains 
must be realized by the family and withdrawn from the 
farm. It means that they must dispose of farm assets or 
incur a large debt load. 


Were a similar type of case to be made in a city context 
we consider it would be the responsibility of those 
involved to make the case. We make it on grounds of the 
nature of farming and the desirability, socially in addition 
to economically, of a stable farming structure. This struc- 
ture is unstable enough as it is and we do not wish to 
increase its present instability. 


Senator Cook: Capital gains tax is not much of a hardship 
in cases of farms and farm equipment which do not 
increase much in value, because there is little on which to 
pay the tax. However, what is your solution to the situation 
in which a farm passes from father to son and becomes 
more and more valuable, with more and more equipment? 
The son may become a millionaire several times over by 
reason of the increased value of the land and equipment 
and yet pay no capital gains tax. 


Mr. Kirk: He cannot realize that million dollars without 
paying capital gains on it; that is definite. 


Senator Cook: That is true, yes. 


Mr. Kirk: The other reply is that exceedingly few people 
arrive in that position. 


Senator Connolly: As I understand the witnesses, they say 
that there is more to the problem of a family farm than 
economics. Their argument is that in addition to tax con- 
siderations there is the social aspect of the maintenance of 
the family farm, as opposed to the maintenance of the 
family business referred to by Senator Beaubien. They 
state that it is more desirable to maintain a family farm 
and for social reasons, therefore, the rules for the family 
farm should not be the same as those for the family 
business. Is that a reasonable summary of your position? 


Mr. Poissant: The point made’by the witnesses is really 
that the incorporated farm presents no problem. At the 
top of page 2 of their brief it is stated that if by any chance 
the son were to die before the father, then to a certain 
extent there is a return to the father and there should be 
no deemed realization in that case. 


The other point flows through normally, because it has 
already been given some time previously by way of the 
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common shares. However, it would return to the father if 
the son were to die first. The witnesses are really asking 
that the flow back be free of capital gain, which is some- 
thing new. The first part was solved through the incorpo- 
ration but now they ask that what was done 10 or five 
years previously be undone and the farm flow back to the 
farmer, if he is still active on it, free of deemed realization. 


Mr. Kirk: That is part of our request. We also say, in the 
remainder of page 2 of the brief, that we indeed think that 
the principle of deferring deemed realization as long as the 
farm remains in the family should be followed even if 
there is no incorporation. There will be farmers who 
simply do not wish, or neglect to incorporate. 


The Chairman: We are talking about two things. One is 
incorporation, what flows from that, and what they would 
like to have happen there; and then, as I understand it, 
they are also talking about the situation, “Well, if we do 
not want or do not like to incorporate, we should have 
these benefits as individuals.” If the benefits are available 
to the same extent that they are to anybody else if you 
incorporate a farm, then that is one situation. 


What Mr. Kirk seems to be concerned about is that the 
son may hold the common shares and the father, who has 
turned the assets into a limited company, may hold the 
preferred shares. If the son dies, the common shares will 
represent the ownership of the farm. But the father, if 
there is any quantity of preference shares still outstand- 
ing, has a pretty strong toehold in relation to his financial 
interest in the farm. 


It is felt that if the son dies first, those common shares 
should be able to go back to the father without attracting 
any deemed realization. 


Unless a lot of the preferred shares have been redeemed, 
I doubt if in most cases there would be any substantial 
value attached to the common shares at that time. 


They may represent the equity, but equity is a variable 
thing. It depends what you can get for it after you pay off 
the preferred shares. 


It is hard to make a ruling of that kind, because you are 
really granting an exemption from capital gains tax. 


I am not saying that it is not possible to do so. Parlia- 
ment can write the law in any way it wishes, but it has to 
have good grounds for doing so. 


Mr. Kirk suggests that the farm is a kind of entity and is 
an asset in a way that has value to the country more than 
simply the value of the piece of property. Keeping people 
on the farms and keeping farms operating leads to a 
healthy community. 


Senator Connolly: And social conditions. 


The Chairman: Yes, and social conditions would urge it. 
Senators may recall that we made a recommendation in 
our report on the White Paper. On page 59, paragraph 7 we 
said: 

Your Committee recommends exemption from capi- 
tal gains tax to the extent of the first $75,000 of aggre- 


gate net lifetime gains derived from the sale or 
exchange by an individual or his spouse (or by a cor- 


poration where such individual or spouse, because of 
statutory provisions, is obliged to operate through cor- 
porate ownership) of farms and orchards where the 
principal occupation of the transferor is farming. 


We said you can make lifetime gains up to $75,000 without 
attracting capital gains tax. 


This is a different concept. Firstly, you do not want any 
limitation. You want the son to have an unqualified right, 
if he dies, to have the ownership of the farm turned back 
to the father. 


However, that interjects other problems. The son may be 
married and have a family. If the son makes a will in 
which he disposes of the property in the interests of his 
family, we are wasting time here saying that we should 
give the son the right to turn the property back to the 
father without attracting capital gains tax. 


The son is the only one who can say that. 


The Honourable Lazarus Phillips (Chief Counsel to the Com- 
mittee): Mr. Chairman, generally speaking, the committee 
took the position that small-type farming was entitled to 
special consideration. 


I personally still hold that view. Those speaking on 
behalf of the Federation would make a much better case if 
they took the simple position, without confusing it with 
corporate structures as against individuals, that so long as 
a small farm operation—and the definition of a small farm 
operation would have to be made—were transferred 
within the family, no matter which blood member of the 
family, and the operation of the transferred unit was for 
farming purposes generally, there should be exemptions in 
respect of the application of the capital gains tax until its 
disposition outside the family or its transfer. 


The Chairman: That would be a deferral. 


Hon. Mr. Phillips: Yes. If I may be permitted to express an 
opinion other than being counsel— 


Senator Flynn: How far would you go in relation to the 
family? 


Hon. Mr. Phillips: I would go to direct blood descendants. 
Senator Flynn: Or back? 


Hon. Mr. Phillips: Yes, or even upstream as distinguished 
from downstream. I disagree with the simple statement 
that a small agricultural unit is a special unit related to the 
vital operation of our system. With respect to Senator 
Beaubien, I do not agree with his analogy of a small 
business in relation to a farm. There is a market for a 
commercial unit, even a small business unit, or the liquida- 
tion of an inventory which is liquid or accounts receivable. 
The circumstances are entirely different. 


There is no market for a farm in Saskatchewan in a 
section of a drought area in terms of some years. I may be 
speaking out of my depth, because I have no status other 
than that of a lawyer. 


I remind the committee that in our Senate report on the 
White Paper we accepted the principle that a distinction 
had to be drawn between persons engaged bona fide in 
farming and those engaged in commerce. 
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Regarding the simple principles of postponement, or, as 
our chairman said, deferral of capital gains, when there is 
a transfer of a small-type farm within a family, up or 
down—the reference was made to upstream as well as 
downstream—as long as it is so used, the capital gains tax 
should be deferred. That would strike a more responsive 
chord than the complicated submission we have had thus 
far. 


Senator Cook: And it would cost very little in terms of 
tax. 


Hon. Mr. Phillips: Yes, it would cost very little indeed. 


Senator Beaubien: In the case of a small farm, a small 
operation, what kind of a capital gains tax would we have 
on an operation where there is no market? 


Hon. Mr. Phillips: That is all the more reason for a 
deferral. 


Senator Beaubien: But I do not think that is what the 
submission refers to. 


The Chairman: Well, let us find out. Mr. Munro, you have 
heard the discussion. Is the presentation that you are 
making being made on behalf of what we call the small 
farmer, or is it for farmers generally; that if a farmer hasa 
windfall and his property becomes valuable, he should be 
able to realize its creation into a real estate subdivision 
and make a profit, non-taxable as to capital gains? 


Mr. Kirk: That is not our submission. 


The Chairman: Tell us your viewpoint in relation to our 
discussion here of small farm businesses. 


Mr. Kirk: In the first place, we are not distinguishing 
between small farms and large farms; that is the first 
point. However, the first paragraph of our brief notes that 
it would be useful to define a family farm corporation; this 
means that it essentially has to be family held and the 
profits have to be essentially from the farm operation. 


I should emphasize, first of all, that we are not asking 
for exemption from taxes; we are asking for a deferral of 
taxes. I think that is quite important. 


Senator Cook: For how long a period? 


The Chairman: You mean until the farm ceases to be a 
farming operation? 


Mr. Kirk: Yes, until it ceases to be a farming operation. 


Except for that one point with respect to the son dying 
first, we are not asking for special recommendations for 
farmers on an incorporated basis. We just referred to this 
because we thought it would be in the thinking of you 
gentlemen and also in the thinking of the Government. We 
thought it would be in the picture that this option is in fact 
open; it is open now under the present law and it would be 
open under the new law to any corporation. What we are 
asking for is that, incorporated or not, a family farm not 
have realization for capital gains until it ceases to be a 
family farm and the assets are sold off. If it is sold for a 
subdivision, then capital gains are immediately realized 
under our recommendations. It is not a question of avoid- 
ing taxes or exemption from taxes; it is a question of not 


realizing the capital gain on that land as long as it contin- 
ues as an integral operating farming unit, because other- 
wise you would either have to sell off part of it in order to 
pay the capital gains tax or undertake a debt in order to 
pay the capital gains tax. That is our point. 


Senator Flynn: How does the provision concerning princi- 
pal residence affect farms? There is no provision specifi- 
cally designed to cover farms. You would have to use the 
provision concerning the exemption for _ principal 
residence. 


Mr. Kirk: We discuss this in some detail later on in the 
brief. 


The Chairman: It is referred to on page 3 of the brief. You 
are thinking of the fact that the farmer can make an 
election under section 40(2)(c). 


The small farmer would benefit by this election whereby 
he can deduct $1,000 a year for each year that he has 
occupied the principal residence on the farm, can he not? 
If he spent a life time there he would be deducting quite a 
few $1,000, would he not? 


Mr. Kirk; Yes, indeed, and we value that provision a great 
deal. 


Senator Flynn: Is the definition of principal residence 
applicable to the whole farm, or is it only applicable to the 
main residence and one acre around the main residence? 


The Chairman: Yes. 


Senator Flynn: They could not benefit, then, by this 
deduction of $1,000 a year. If it is a farm, they could not 
deduct $1,000 from the increased value of the land because 
it only applies to the one acre around the main residence. 


The Chairman: Section 40(2)(c) states: 


where the taxpayer is an individual, his gain for a 
taxation year from the disposition of land used in a 
farming business carried on by him that includes prop- 
erty that was at any time his principal residence is 


(i) His gain for the year, otherwise determined, from 
the disposition of the portion of the land that does not 
include the property that was his principal residence, 
plus his gain for the year, if any, determined under 
paragraph (b) from the disposition of the property that 
was his principal residence, or 


Senator Flynn: This means, then, that the provision 
respecting principal residence would be applicable to the 
whole farm. 


The Chairman: That is right. Section 40(2)(c)(1i) states: 


If the taxpayer so elects in prescribed manner in 
respect of the land, his gain for the year from the 
disposition of the land including the property that was 
his principal residence, determined without regard to 
paragraph (b) or subparagraph (i) of this paragraph, 
minus $1,000 for each year for which the residence was 
his principal residence and during which he was resi- 
dent in Canada; 


Senator Burchill: Without defining a small farm, Mr. 
Munro, how many small farms would be incorporated? 
What size farm ordinarily would be incorporated? 
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Mr. Munro: That would be difficult to quantify, but I 
would suggest that there must be a sizeable business 
within the farm in order to go to the expense of incorpora- 
tion and the ensuing expense year by year of maintaining 
books that meet the requirements of the laws of the land. I 
am not familiar with the provincial laws in other prov- 
inces, but certainlyy here in Ontario a farmer would have 
two sets of laws pursuant to which he would be required to 
submit his books, and these books have to be kept in a 
prescribed manner. It does become an expensive opera- 
tion to incorporate, and it also adds another dimension to 
the farming operation, and that is the bookkeeping aspect. 
Generally speaking, farmers in this country—and this is a 
fact; it is not a criticism or an excuse or anything else— 
have had little training in bookkeeping, and if you are 
going to maintain an incorporated farm you have to keep 
proper books. This means that people either have to be 
employed to maintain those books or the farmer has to 
find that type of person within his own organization. 


A small farm means different things to different people, 
but, relatively speaking, if it is a one-man operation or 
even a father and son operation, in some instances, they 
will not have the desire nor the amount of money available 
to go to the extra expense of incorporating. It is expensive 
to set up an incorporated farm. 


Senator Burchill: So when we talk about small farms and 
incorporated farms we are talking about two different 
things? 


The Chairman: Yes, and with all due respect to Mr. 
Munro, I think this presentation is intended to be weighted 
on the side of the individual and not on the side of the 
corporate farm. 


Mr. Munro: That is right. 


The Chairman: So we should look at it as the individual. 
Some of these benefits in the bill are benefits to the 
individual who is carrying on a farming operation. 


Mr. Munro: The major portion of our concern lies with 
the individual. Incorporated farms in Canada are quite 
few in number and we suggest will remain that way for 
some considerable time to come. 


Senator Connolly: Is the principal residence deduction 
available to the farmer who incorporates? 


Mr. Kirk: No, and that is one of our complaints. 


Mr. Poissant: In other words, they would like this word 
“individual” to read as well “a family farm corporation” 
and to extend the same rules applicable— 


Mr. Kirk: To a defined family farm operation. 


Senator Connolly: Have you suggested any particular sec- 
tion to be changed? You do not have a draft of the amend- 
ments you propose, do you? 


The Chairman: No, Senator Connolly, although with the 
information we now have as a result of our study it would 
not be difficult to determine, firstly, where the changes 
should be made, and, secondly, settle the language of the 
changes. 


The question is what we wish to do in that regard. I do 
not think we can answer “yes” or “no”. Our review in 
relation to the treatment of farms is expressed in our 
report on the White Paper, and I do not suppose that that 
view has changed. What we have to assess is whether the 
treatment that is accorded in the bill is fair in the 
circumstances. 


Senator Cook: I was going to come back to what we said 
in our report, Mr. Chairman. 


Assuming that you could not get total blanket exemp- 
tion, Mr. Munro, what do you think of the $75,000 figure 
suggested by the Senate as a definition of a small farm 
which would be exempt? What figure do you suggest it 
should be? What do you think of $75,000? 


Mr. Munro: It sounds interesting. We really have not 
quantified this within our organization or discussed it at 
all. I do not think we went in this direction in our 
discussion. 


Senator Connolly: I wonder where we got the $75,000. 


The Chairman: We had quite a lot of discussion here with 
some of the farming groups. There was some criticism 
because we limited the qualification to, as it were, the 
principal occupation of the transferor, his farming. We felt 
it had to be limited in that way. 


Hon. Mr. Phillips: May I remind the members of the 
committee that we were bothered about how to define a 
small farming operation, so we came to the conclusion that 
we were better off by asking for an exemption of capital 
gains to the extent of the first $75,000 of aggregate net 
lifetime gains. Obviously, lifetime gains are related to an 
individual rather than a corporation, which clearly is 
another matter. We just did not seize ourselves of the 
problem of corporate structures in relation to farming 
operations. We came to the conclusion that rather than 
struggle with the definition of a small farming operation 
as to acreage, yield, moneys received and that sort of thing 
on an annual basis, or over a five-year or ten-year basis, 
the simplest approach would be to recommend the exemp- 
tion from capital gains of a lifetime amount realized by an 
individual farmer up to $75,000. That is the history behind 
our recommendation, as I recollect it. 


Mr. Kirk: I would observe that we realize you made that 
recommendation, and we appreciate it very much. We 
have to say frankly that this brief is drafted in the light of 
the tax bill; that is to say, we deliberately did not go back 
to square one; we attempted to make a recommendation 
that we thought was, as closely as we could make it, within 
the context of government thinking, on the grounds that 
you had made the recommendation, for example, and it 
was not accepted. We tried to make recommendations that 
we thought might meet with Mr. Benson’s definition of 
“technical” in his offer for further representations; he said 
he would welcome further technical representations. 
These are not altogether technical, but we did try to be 
reasonable from the point of view of the practicabilities of 
government decision-making, rightly or wrongly. 


The Chairman: It may be that what the Government is 


proposing in this bill is not too far away from what we | 
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recommended. We recommended that there be an exemp- 
tion for net lifetime gains derived from the sale or 
exchange of farming property of $75,000. In the bill, the 
net lifetime gain is limited by the number of years the 
farmer has used the residence on the farm as his principal 
residence. If he was there for a lifetime, maybe 40 or 50 
years, in all he has accumulated a net lifetime gain of 40 or 
50 times $1,000. 


Senator Flynn: Plus the original value. Our $75,000 includ- 
ed the original value and the value at the time of the 
deemed realization, or the realization. 


The Chairman: The difference between the two would be 
the gain. 


Senator Flynn: But there was an exemption up to $75,000. 
To the $1,000 a year you have to add the original value. If 
at the time of valuation day a farm was worth $50,000, you 
can add $1,000 a year at the time of the transfer. 


Senator Cook: It would be worth over $125,000 before 
liability. 


Senator Flynn: I think the $75,000 was the total value. 
The Chairman: No, net aggregate capital gain. 
Senator Flynn: Gain? 

The Chairman: Yes. 


Senator Flynn: That goes much further. 


The Chairman: The deduction of the $1,000 is $1,000 a 
year from the gain. 


Senator Flynn: When the property is transferred to the 
wife, at present there is no estate tax, but would there bea 
deemed realization when a transfer is made under the new 
tax bill? Will the estate of the deceased have to pay a 
capital gains tax on deemed realization when there is a 
transfer to the wife? 


Senator Connolly: You mean on the death of the 
husband? 


Senator Flynn: Yes. 


The Chairman: There is nothing I see that takes away 
from the right of either spouse to make a gift without 
deemed realization to the other. 


Mr. Poissant: These are roll-overs between spouses. 


Mr. Kirk: There is no realization on the inheritance by a 
wife. 


Mr. Poissant: That is right, to the wife from the husband, 
or vice versa. 


Senator Flynn: There is no estate tax. 
Hon. Mr. Phillips: No deemed realization. 
The Chairman: There is no taxable gain. 
Mr. Poissant: No deemed realization. 


Senator Flynn: Between husband and wife? 


The Chairman: No, not in this bill. 
Hon. Mr. Phillips: Roll-overs. 


Senator Flynn: It follows the same principle as the estate 
tax? 


Hon. Mr. Phillips: Yes. 


The Chairman: I was making the point that the provisions 
in the bill recognize a principle of deduction in relation to 
gain; they arrive at it in a different way on this $1,000 a 
year of occupation of the residence as a principal resi- 
dence. The net result does not produce as many dollars of 
exemption, because to produce $75,000 the taxpayer would 
have to have his principal residence on the farm for 75 
years. It does go some distance, and I take it that you are 
certainly not looking a gift-horse in the mouth and saying, 
“No, we don’t want it.” 


Mr. Kirk: No. Perhaps I might review some of the prob- 
lems. There are a few problems with that $1,000. Would it 
be all right to just review those? 


The Chairman: Yes, you go ahead. 


Mr. Kirk: The first problem is that it does not apply to an 
incorporated farm. It should be pointed out that if the 
principal residence is in the incorporation, then the 
exemption for the residence, which everybody has, is not 
available to the farmer. 


The Chairman: That every individual has. 


Mr. Kirk: That every individual has. One would say that 
you should separate these in the incorporation, but in fact 
there are a good many provincial laws on land use that 
make it impossible to separate them in the incorporation, 
because they do not permit that. You have to keep that 
unit. They do this for purposes of land use planning. That 
is a definite disadvantage and it should be corrected, in 
our view. 


The other point is that you get the $1,000 only in the 
years when you are in principal residence on the farm. For 
example, a farmer may be in a rather remote position in, 
say, Saskatchewan. As you know, the small towns are 
declining there and many farmers find it highly advanta- 
geous to buy, often very cheaply, a house in town, because 
then they can educate their children adequately, and they 
do not have the same type of isolation. But if he does that, 
he loses immediately the $1,000 a year. Or, if the son is 
working the farm and the father retires to the village, 
perhaps does some of the work but retains the ownership 
of the farm, then that $1,000 a year is lost for those years. 
We do not think that that is reasonable, that he has to be 
actually on the farm in all cases in that way. 


Senator Flynn: He would be able to claim exemption from 
it, too, if you were to correct the situation as suggested, 
because the residence that he has bought in town will 
benefit by the exemption. 


The Chairman: Under the general law. 
Senator Flynn: Yes. 


Mr. Kirk: He could not claim both, of course. 
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Senator Flynn: Then he would have to have an option 
between the two, in a case like that. 


Mr. Kirk: The option is there, in any case, but often these 
alternate houses in the town are not going to appreciate 
very much. This is a convenience. The town is not a major 
centre and it is not going to be a growing centre, in most of 
these cases. 


Senator Flynn: Is the farm more likely to be growing in 
value, as an asset? 


Mr. Kirk: In many cases, in the Prairie Provinces, yes, it 
would be much more likely, because what we are getting is 
a surplus of houses. 


Senator Flynn: Even if it remains a farm? 
Mr. Kirk: Yes, even if it remains a farm. 


The Chairman: Yes, it must be a farm used in the farming 
business. 


Mr. Poissant: Mr. Chairman, it would apply now, if the 
father were in the town and the son were occupying the 
farm residence. They could both have a principal resi- 
dence, under the proposed scheme, because the father has 
a house and the son has a house. 


The Chairman: They both have to be owners. 

Mr. Poissant: Yes, but it could happen, if they are owners. 
Mr. Kirk: The son would have to be an owner. 

Mr. Poissant: Except in the corporation. 


Senator Flynn: We are worried about the son acquiring a 
house and dying before the father. 


Senator Cook: You are also saying it is sometimes not 
possible to split the house and the farm, because of the 
law? Do you not say that? 


Mr. Munro: Yes. This is a definite problem. 


The Chairman: The principal residence does not neces- 
sarily mean that one lives there every day in the year. 


Senator Flynn: It is question of fact. 
The Chairman: It must be your home base. 


_Mr. Kirk: Essentially, what we are saying is that the farm 
should have the $1,000 a year exemption, or the option of 
principal residence. It is that simple. The residence 
requirement on the farm should not be so restricted. 


Mr. Poissant: What you are asking here really is—and this 
prompted the question—that there be perpetual roll-overs, 
if a man can give the farm to his son, and his son to his 
son, and his son to his son, and there is never a capital gain 
in the case of the farmer. Furthermore, in the case of the 
corporation, where 80 per cent of the shares are held by 
the family and 80 per cent of the income is from farming, 
we would have to put additional restrictions to the effect 
that this family corporation should not have anything 
else—that is, because the shares could again be trans- 
ferred ad infinitum, in your example here. If 20 per cent of 
the assets were something else, were shares in Bell Tele- 


phone, they would qualify as part of the family farm 
corporation under this definition. 


Senator Flynn: That is what they are asking. I think they 
want the definition of the farm to apply to a farm that is 
owned by a corporation. Then this would be an asset of the 
corporation. 


Mr. Poissant: Then the exclusive assets should only be 
farming, and we should define further that not only 80 per 
cent of the shares are held by them— 


Senator Flynn: All the shares would be exempt. 


The Chairman: This is what they are asking, that a family 
corporation would be a corporation where 80 per cent of 
the shares were held by the family and where 80 per cent 
of the income came from a farming operation. 


Senator Flynn: It would open the door to abuses. 


Mr. Poissant: Yes, unless you define it further, that no 
other assets but farming land, farm houses and farming 
equipment are allowed. It would be very restricted. 


Senator Cook: And employed in farming. 


Mr. Poissant: Yes, employed in farming, and nothing else, 
no investments. Otherwise this would be a fair and proper 
channel to get all the capital gains through by this type of 
corporation. One can see the complication that could arise. 


The Chairman: I think we have given this fairly complete 
consideration. Can we move on to other points that you 
have? 


Mr. Munro: Yes. I would ask Mr. Kirk to pick up the basic 
herd concept and deal with that. 


Mr. Kirk: Yes. I will read this, if I may, as it is a fairly 
complicated subject. It is on page 4, item 4, basic herd. 


In connection with the provisions for termination of a 
basic herd system as regards increases in basic herds 
established by 1971, and establishment of basic herds by 
further farmers after 1971, we feel strongly a serious error 
of policy is being made here. That is to say, there will be 
no expansion of basic herds after 1971 establishment now, 
and the law says there will be no additions to basic herds. 
Any farmer can establish a basic herd as of January 1, 
1971. Then that herd is valued and on disposition of the 
herd, according to certain rules, the value of the disposi- 
tions is compared to the original value, and capital gains is 
charged on the difference. Presently it is a unit system and 
it makes no difference what you sell it for, compared to 
what you bought it for. One cow is one cow and there is no 
capital gain. We are not quarrelling with that change. We 
are not quarrelling with the change to actual valuation of 
the animals sold from the basic herd and charging a capi- 
tal gain on the appreciation in value. We accept that. What 
we are quarrelling with is the termination of the basic 
herd system, and its freezing. We say: 


The basic issue is this: there is a real, valid need to have 
some system by which the farmer can treat this capital 
investment in livestock as a capital investment. Consider, 
for example, the problem of the farmer who wishes to take 
money out of capital to acquire a herd or a major addition 
to an existing herd. From his standpoint, he now has a 
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capital asset which cannot be depreciated. His cost of 
acquisition of the cattle is an expense to him, if he is ona 
cash basis of accounting, giving him a number of years of 
severe losses that will not be corrected by the five-year 
averaging provision. To go on an accrual basis with 
annual valuation of the herd is often impractical and 
undesirable. A much better answer is to establish a basic 
herd. 


The same consideration in a less extreme way applies to 
farmers who wish to build up their herd year by year, 
reporting the cost of acquisition as income—as they do 
now—and enlarging their capital base of animals. 


If this is not provided for, the farmer builds up a large 
sum which will be realized as income immediately on 
dispersal of the herd. 


Farming requires increasing capital investment. It has 
been Canadian public policy for more than two decades to 
assist farmers in obtaining the capital requisite for a 
viable farming operation that alone can satisfy the twin 
objectives of a decent income for the farmer and reasona- 
bly-priced food for the consumer. One effect of the basic 
herd has been to create capital in livestock operations 
without the necessity of outside money investment: i.e. an 
ongoing farm business on basic herd is able to show a 
balance sheet that includes part of the livestock as a capi- 
tal asset, rather than entirely in inventory. The effect is 
that the financial strength of the operation is automatical- 
ly increased. To phase out the basic herd will have the 
mischievous side effect of weakening the capital struc- 
tures of thousands of farming operations without produc- 
ing a significant gain in tax revenues. 


We recognize that with the introduction of a capital 
gains tax the unit system, whereby proceeds from reduc- 
tion in basic herd are treated as non-taxable, has less 
validity. However, the recognition of the basic herd as 
capital has validity, and there is no reason why proceeds 
of dispersal should not be assessed by treating the gain on 
disposal over initial cost on valuation day value as a capi- 
tal gain rather than as ordinary income, and tax levied 
accordingly on only half of such gain. 


The failure to treat this unique capital asset of the 
farmer, i.e. animals, as a real form of capital, subject to 
the same rules on taxation of capital gains is, in our view, 
discriminatory. 


There is a special point which should be dealt with in 
connection with valuation of basic herd on valuation day. 
This is not of widespread application, but it could be 
important to some people. 


Much valuable breeding stock will be, on valuation day, 
in fact under test. This applies for example to young bulls 
whose semen is being used by insemination stations. The 
breeding results alone will prove the real value of that 
animal. There should be provision for later determination 
of valuation day value based on the results of testing out 
of animals which is in process on valuation day. 


In short, on valuation day you do not know what the 
animals are worth, because the tests are not in. 


Senator Connolly: Just on that point, without seeing the 
specific wording of the section, I should think that the 
value does not necessarily have to be determined on valua- 


tion day. For a number of reasons it may have to be 
determined a long time after valuation day. For example, 
if Iown a very valuable painting, I may not know precisely 
what its value is on valuation day, but, if I get in an expert 
to assess its value two months later, that is the value that 
will attach to the painting so far as valuation day is con- 
cerned. Would that not be true in connection with cattle? 


Mr. Kirk: It might be dealt with by regulation, I suppose. 
On the other hand, if the department said that the value of 
a breeding animal is the average value as of that day and 
then it turns out that that is an exceptionally valuable 
animal, then they would say, no, that that is not it, it is the 
average value. 


Hon. Mr. Phillips: Mr. Chairman, I think the point made 
with respect to a herd being a capital asset rather than 
being inventory is a pretty forceful argument. But the 
question of applying a special rule of determination of 
value other than valuation day opens up the door to the 
complete destruction of the whole concept of value and 
valuation date. Private investors might very well take the 
position that their inventory is securities. They might take 
the position that the value of the securities listed on the 
exchange may have a value greater than that of the “bid 
and ask” column, because certain discoveries, for example 
in the natural resources like mining and so on, have not 
yet been disclosed to the public by management. 


In an effort to solve a minor problem which may have 
validity, you would destroy the whole concept of value on 
valuation day. I do not think there would be much chance 
either of that being accepted as a valid argument for all 
people, or that it would be accepted, even if valid. But with 
respect to the first point, if I may be permitted to make an 
observation, I think it has considerable validity. 


The Chairman: Well, with respect to paintings, we know 
that it sometimes takes a considerable period of time 
before artists acquire such a standing that the value of 
their paintings goes up. Some entirely fortuitous event 
may bring about that rise in value. Therefore, the person 
who has a painting may object to valuation day as being 
the proper date for valuation because he does not know at 
that date the fortuitous circumstance which may alter the 
value of his painting, either by depreciating it or by 
increasing it. Ido not know how you can shift from a date 
on which, whatever the conditions are, that is the value 
because that is the value in the marketplace at that date. If 
there are conditions that still have to be assessed which 
might affect the value, I do not know how you can give 
effect to those. 


Senator Connolly: Mr. Chairman, with respect to the 
example of the security tradeable on the exchange, that 
security has a determinable value as of valuation day, but 
in the case of the painting, or in the case of the animal, 
although there is an intrinsic value on valuation day, that 
value may not be known. Perhaps the knowledge of what 
that value is on valuation day only comes to you later. In 
the case of the stock market you have something tangible. 
Is there not a difference there? 


Mr. Poissant: I might say to Mr. Munro and Mr. Kirk, and, 
therefore, to their association or federation, that the Minis- 
ter of National Revenue is now publishing approximately 
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15 pamphlets, one of which will be concerned with valua- 
tion day problems. Perhaps I could recommend to them 
that they should ask for this particular paragraph of their 
brief to be inserted in that pamphlet, dealing with this 
problem that the farmers would have, and then there 
could be a corresponding set of recommendations with 
respect to the valuation that could be taken into account in 
this very particular case. I am sure that, although the 
booklets are in the process of being printed, there would 
still be time for such an insertion to be made. 


Senator Connolly: Mr. Chairman, perhaps through our 
staff we could ask the tax department to issue a ruling on 
this and we could cite what was given to us. 


The Chairman: In other words, in the valuation of an 
article you would make a distinction between the article, 
the value of which is either black or white, and the article 
in this case, where there are factors preventing you from 
getting at the basic value until you know about the product 
or whatever the article might be. It still presents quite a 
problem. 


Senator Connolly: The determining factors not turning up 
until later is really the problem. Perhaps if we write to the 
tax department and inform them of this situation they 
could put out a bulletin that would cover this one issue. 
That might clear up the problem. 


Mr. Kirk: What we are really talking about here is not 
acquisitions of animals. We are talking about animals that 
have been bred by farmers, where the results of the farm- 
ers’ efforts are simply not known. That is all we are 
talking about. We are not talking about speculative 
acquisitions. 


Senator Cook: There is a paragraph on page 4 which I do 
not understand: 


The same consideration in a less extreme way 
applies to farmers who wish to build up their herd 
year by year, reporting the cost of acquisition as 
income and enlarging their capital base of animals. 


How do they report the cost of acquisition as income? 
They pay for it. What does that mean? 


Mr. Kirk: We are saying that we wish they would be able 
to do so. But what you have to do now, and as we are 
recommending for the future, is, if you add an animal to 
your basic herd, you have to put into income the cost of 
that animal. 


Senator Cook: You mean you pay for it yourself and you 
put it into your income? 


Mr. Kirk: If you are on a cash basis of accounting, then 
the way it works, generally, is that your expenses are what 
you pay out and your income is what you take in. And in 
that process you might pay out the cost, in fact, of raising 
an animal which you did not sell. 


Senator Connolly: Let us say, for example, that you paid 
$100 for a calf— 


Mr. Kirk: And if you kept that calf— 


Senator Cook: Let us stick to the $100 first. You mean that 
you report that $100 as income? 


Mr. Kirk: No. 
Senator Cook: Well, this is what it says here. 


Mr. Kirk: Well, if you had a capital gain as we are recom- 
mending, then when you total your year’s operation on a 
cash basis—so much outgo and so much income—you 
would have a certain income. But if you wanted to take 
one of the animals you had in your herd and add that 
animal to your basic herd, then you would have to add the 
value of that animal to your income, because you would be 
transferring it to capital in that year. That is what a 
farmer with a basic herd does now. 


Senator Connolly: He is allowed a deduction for capital 
investment. 


Mr. Kirk: No, he has to put the value in as income if he 
puts the animal in as basic herd. 


The Chairman: But then it is on a cash basis. In dollars or 
the equivalent of dollars, the inventory has a value, and 
that comes into his assessment of income at that value, but 
he has a deduction for his expenses on the other side. 


Senator Cook: It does not change his expense picture; it 
only changes his income picture. 


The Chairman: Are there any other questions on this 
business of basic herd? You say that this concept of a 
basic herd certainly existed in our income tax law for a 
number of years. Do you say that there are definite advan- 
tages to the farmer in that system and that the changes in 
the law as proposed do not compensate for that benefit? 


Mr. Kirk: Well, I do not know about the compensation, but 
what we are saying is that the capability of building up a 
capital asset in livestock is eliminated. That means that if 
you build up a herd, the day you sell it, it comes into 
income in that year. It is much better to have brought it 
into income gradually over the years, and the basic herd 
makes it possible to do that as you build up your herd. 


Mr. Munro: With this exception, Mr. Chairman. In order 
to establish a herd of an ongoing nature that is of any use 
to you, and you have $10,000 to invest, then you must 
invest it in one year because you cannot set up a business 
on a very gradual basis under present systems today. Then 
you have a $10,000 expenditure, whereas we could put the 
$10,000 under the system we have as capital, and then in 15 
years’ time if the equity—only using figures—is then 
increased to $15,000 in that herd, it also shows as income in 
that year. But under present conditions he would still have 
his original $10,000 of capital being considered as $10,000 
of capital under the system which we had before. 


Senator Cook: But we have that now, surely. 
Mr. Munro: Yes, we have it now. 


Senator Cook: And we have it in the bill. Will you not 
have it under the amendment? I mean if you take $10,000 
and you invest it in a herd, will you not still have it? 


Mr. Munro: No, this is what we are complaining about. We 
cannot do that any more, and for five years we are going 
to have a very serious loss position which we cannot 
recoup under averaging. 
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Senator Connolly: You say it is to be phased out at 
December 31, 1971 under the bill? 


Mr. Munro: People can have a basic herd if they are now 
in farming, but there will be no further additions to the 
basic herd permitted after January 1, and new farmers 
cannot establish a basic herd. Even though a young man 
may walk into the Farm Credit Corporation and borrow 
$40,000 of which he puts $10,000 into establishing a herd, 
immediately he has for those five years plus all his other 
starting expenses, a loss position which he can never 
recoup. 


Senator Connolly: I suppose another way of putting it is 
this; from now on where a man is starting in farming and 
he establishes a herd, it is like setting up his inventory, and 
when he sells that inventory the proceeds go into his 
income for the year in which he sells it. 


The Chairman: Well, the proceeds go into income and for 
his taxable income you deduct the other goods sold. 


Mr. Poissant: Mr. Chairman, may I ask this question? 
When you say that there might be a loss in your example, 
Mr. Munro, to the farmer starting in operation, you say 
that loss would not be applicable in the future against 
farming income for the next five years? 


Mr. Munro: Well, in starting a business I expect he is 
going to go through in the normal way a heavy loss period 
during which he would not be taxable and with deprecia- 
tion on machinery and other assets there is some way in 
which he can depreciate, so that he can pick it up and 
choose, if necessary, the amount of depreciation he wants 
to take. But then if there is no depreciation schedule on the 
$10,000 investment in cattle, and it shows completely as an 
expenditure, which over the five-year period could very 
well be the factor that would put him in a loss position— 
although he may gain two-thirds of the $10,000 in the loss 
position—he is still going to lose in the averaging position a 
portion of that loss. 


Mr. Poissant: Yes, but if at the end of the year having 
started with $10,000 he were to take an inventory of his 
animals, like in any other trade, and that is only the 
difference between his beginning inventory and the clos- 
ing inventory, it will be charged to his operation. 


Mr. Kirk: We are talking about people on a cash basis of 
accounting and not on an accrual basis. On an accrual 
basis it would work differently, of course. 


Mr. Poissant: That is, if the farmer should choose to 
remain on the cash basis. 


Mr. Kirk: You see, they are leaving the option for the 
farmer to go on a cash basis in the law, but they are 
making it extraordinarily difficult to use it, by not having 
the basic herd provisions. 


Mr. Poissant: You are quite right and under that condi- 
tion he should go on an accrual basis for the first year 
until he has caught up the loss and then revert. 


Mr. Munro: But I do not think that is possible. As I 
understand the law once you go on the accrual basis, that 
as it. 


The Chairman: You have to get the permission of the 
minister. There is no return from accrual as of right. 
Maybe that is where you should put your finger on it. If, 
going on an accrual basis, farmers were to begin to carry 
on business on the January 1, 1972—if the right to do it on 
an accrual basis is the beneficial way of doing it, that is the 
way they should start out and perhaps the law should 
permit them to shift to a cash basis once they have estab- 
lished themselves. 


Senator Cook: Consent should not be unreasonably 
withheld. 


Senator Connolly: Is it suggested then that we should 
consider an amendment to the bill as introduced to bring 
about the right of the farmer to have this option? 


The Chairman: This is what we are discussing. We are not 
to the stage where we are thinking in terms of what 
amendments should be made, if any. We are discussing a 
possible remedy to the position that this brief complains 
about. This is what we are asking Mr. Kirk and Mr. Munro. 
If a farmer started out on January 1, 1972 on an accrual 
basis, and then when it became beneficial for him to 
change over to a cash basis he would have the option of 
doing that, would that not deal with the complaint they are 
making? and I understood him to say “‘yes”’. 


Mr. Kirk: I do not know. I do not see through the complex- 
ities of this clearly enough to give an answer. 


Senator Cook: You are not the only one! 


Mr. Poissant: Mr. Chairman, that was provided in the old 
section 85F and it has been carried forward under section 
28(1) of the act whereby if you are on an accrual basis you 
can elect to change over to a cash basis later on. However, 
once you have elected, that is the end. 


Senator Connolly: In other words, it is up to the Federa- 
tion to alert the farmers to chose the accrual basis. 


Mr. Kirk: There is an option right now whereby you can 
convert to a cash basis? 


Mr. Poissant: You have always had that right, under 
section 85F. 


Mr. Kirk: No, but to return to one. 


Mr. Poissant: No, when you are on an accrual basis you 
can switch over to a cash basis. 


Mr. Kirk: You cannot? 


Mr. Poissant: You can under section 85F. I do not know 
whether it reads word for word, but I think you can also 
under section 28(1). I think it is the same thing. It says in 
section 28(1): 


For the purpose of computing the income of a tax- 
payer for a taxation year from a farming business, the 
income from the business for that year may, if the 
taxpayer so elects, be computed in accordance with a 
method (hereinafter in this section referred to as the 
“cash” method) whereby the income therefrom for 
that year shall be deemed to be an amount equal to 


(a) the aggregate of all amounts that... 
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and minus any deductions for the year permitted by 
paragraphs 20(1)(a) and (b). 


That is the depreciation. 


Senator Cook: Is your election lost once you have made 
it? 


Mr. Poissant: Section 28(3) reads as follows: 


Where a taxpayer has filed a return of income under 
this Part for a taxation year wherein his income for 
that year from a farming business has been computed 
in accordance with the method authorized by subsec- 
tion (1), income from the business for a subsequent 
taxation year shall, subject to the other provisions of 
this Part, be computed in accordance with that method 
unless the taxpayer, with the concurrence of the Minis- 
ter and upon such terms and conditions as are speci- 
fied by the Minister, adopts some other method. 


I am sorry. You can elect to be on a cash basis, and if 
you want to change from a cash basis to an accrual basis 
you can do so under section 28(3), but you can make only 
one change. I would like to correct myself. It does not 
appear that you can start on an accrual basis and gotoa 
cash basis. 


Hon. Mr. Phillips: Even then, you need the consent of the 
minister. 


The Chairman: If Mr. Kirk and Mr. Munro are able to 
answer the question which I put to them regarding com- 
mencement on an accrual basis on January 1, 1972, and 
then switching to a cash basis, at their option, when it 
would become beneficial to them, if that deals with the 
problem, perhaps that is one of the areas of the problem to 
which we can look. 


Senator Cook: They do not have to answer the question 
now. They can think it over and let us know. They are not 
bound by anything they would say now. 


The Chairman: Yes. Is there anything else, Mr. Munro? 


Mr. Munro: I do not think there is anything else under 
that section. Perhaps Mr. Kirk could give us a review of 
item 5, Straight Line Depreciation. 


Mr. Kirk: As we mention on page 6 under item 5, Straight 
Line Depreciation, the option now open to farmers to 
depreciate assets on a straight line basis should be 
retained, and recovered depreciation be not included in 
income. This is the present situation. 


We believe this is a very reasonable request. The fact is 
that in farming income is typically low in relation to 
investment, obsolescence is rapid, inflation of farmers 
costs continues year after year, and more expensive and 
sophisticated machinery, equipment and structures have 
to be constantly introduced into the business. Often of 
course there will be no recovery of depreciation, but where 
there is this should be allowed tax-free as a limited but 
much needed means of easing the problems of replace- 
ment and the necessity of incurring a steadily increasing 
debt load to keep technologically abreast of the business. 
We.do not view this request as a concession, but as a 
sensible and realistic recognition and adaptation to the 
very real problems faced by farmers in their rapidly 


changing, highly competitive, and inherently very risky 
business. 


The summary of the 1971 tax reform legislation, issued 
by the Minister of Finance with the new bill states: 


Straight-line depreciation will continue to be availa- 
ble for assets acquired before the new system starts. 
Depreciation will be calculated on the diminishing bal- 
ance system for assets acquired after December 31, 
1971. If the assets depreciated on a straight-line basis 
are subsequently sold for more than original cost or 
Valuation Day value, the difference will be a capital 
gain. As at present there is no recapture of straight- 
line depreciation. 


In the event that the extension of the straight-line system 
with freedom from tax on recovered depreciation is not 
retained, we would like to be sure that the provisions of 
the bill do in fact meet the full intent of this paragraph. 
This is referring to the paragraph I have just quoted. 


By this we mean that farmers must: 


1. Be able to maintain a separate bookkeeping on assets 
acquired up to December 31, 1971, on the present straight- 
line basis, with assets subsequently purchased separately 
set up on a diminishing balance basis. 


We were not totally clear whether this was a possibility. 


2. That capital gains if any, be calculated on the differ- 
ence between disposition price and original cost or valua- 
tion day value whichever is the higher. 


There are occasional cases, they are not frequent, where 
a machine, perhaps because of inflation, is worth more at 
valuation day than the amount you originally paid for it. 
That is not a typical case. 


We have had difficulty in satisfying ourselves that the 
bill fully provides for this, and would like it ensured that 
this is so if, we repeat, the Government does not meet our 
very sound and reasonable overall request. 


Senator Connolly: This may become a subject matter for 
our consideration based on a comment in the department’s 
bulletin. It is a question of interpretation. 


The Chairman: I am not sure, Senator Connolly, in view 
of the fact that the minister has made a pretty positive 
statement that based on any assets you presently own and 
have owned before January 1, 1972, you continue on your 
straight-line depreciation. But on those subsequently 
acquired, you are on a diminishing balance basis, which is 
the usual basis for capital cost allowances now. I would 
doubt, in the face of that statement, whether you could 
expect any different regulation to evolve, unless there 
were pretty strong recommendations made. 


Mr. Kirk: We are not questioning the intention of the 
minister. We could not find those assurances in the bill 
whereby these two systems could be set up. 


Mr. Poissant: It is not in the bill because it is part of the 
regulations. That is why it is provided in section 20 which 
refers to the regulations being issued. That is where it 
should be. Let us hope it will be there. 


Mr. Kirk: That deals with the legislative question, which 
we did not understand. 


if 
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Mr. Poissant: It is not in the act as such. 


Senator Connolly: Unless we see the regulations, we will 
not know either. 


The Chairman: I am sure that when we have the 
representatives here from the Department of Finance we 
can specifically ask that question and we are entitled to an 
answer. 


In the event it is indicated that it will be contained in the 
regulations, I suppose we should insist on an immediate 
answer for our consideration, suggesting that if we have to 
wait for the regulations maybe they will have to wait for 
the bill. 


Senator Cook: Or they should indicate on what authority 
they say it will be contained in the regulations. Such a 
statement does no mean a thing without authority. 


The Chairman: On previous occasions, for instance in 
connection with the estate tax bill, the departmental offic- 
ers gave certain interpretations, which the minister under- 
took would be applied in the department. That is con- 
tained in our proceedings of that day. 


In the event, for instance, that law courts in their deci- 
sions interpret something differently, the minister would 
be prepared to amend. I agree that there are limitations in 
enforcing any such undertaking, but I cannot conceive of a 
minister giving an undertaking and the Government not 
being prepared to honour it. 


Senator Cook: I said that because I thought it would be 
departmental officials speaking. 


The Chairman: The minister should appear with respect 
to some of these points. 


Mr. Kirk: We are not particularly concerned with the 
technicalities; our main submission is to maintain the pre- 
sent straight-line system. 


The Chairman: It gives you a little more annual write-off 
than the diminishing balance. 


Mr. Kirk: That is correct. 
The Chairman: After the first year. 


Mr, Kirk: It is also a little help in the rather desperate 
problem of keeping up with capital investment require- 
ments; we would have more tax-free recovery. 


The Chairman: There is a big “‘if’”’ underlying all this: The 
capital cost allowances do not mean anything unless there 
is income. 


Mr. Kirk: That is correct. 

The Chairman: Of course, if you go for a period of time 
without income you will cease to operate. 

Are there any other points on this section, Mr. Kirk or 
Mr. Munro? 


Mr. Munro: No; I think it has been covered from our point 
of view. I wonder if Mr. Kirk would take us to the next 
section, on page 8, under the heading “Partial Sale of 
Farm Land and Re-investment in Farm Business.” 


24262-2 


Mr. Kirk: Item 6: Another provision that should be made 
in the bill relates to sale of a part of a farmer’s land. As we 
read the bill it would not be possible—unless under expro- 
priation—for a farmer to sell land and re-invest the pro- 
ceeds in the same or another farm without realization, and 
therefore taxation, of capital gains. There are many cir- 
cumstances when a re-organization of the farm business 
requires disposal of land and purchase of either other 
land, or depreciable assets for the farm business. This is 
particularly important for a farmer who wishes to change 
to production of another agricultural product, such as a 
prairie wheat farmer who starts a hog operation. Public 
policy has in recent years emphasized the necessity of 
farmers adapting their production to market conditions. 
The capital gains tax provision now proposed would 
introduce unnecessary rigidity. There should be no realiza- 
tion of capital gains on such re-investment. This would be 
a real problem for many farmers, and we request it be 
taken into account. Not only this, but we would point out 
that for persons who do not need to invest their capital 
gains in their own enterprise, the annuity arrangements 
permit extensive averaging. That is the annuity arrange- 
ments in the new bill, which provide up to 15 years of 
averaging. 


The farmer who wishes to re-invest in farming should 
have a corresponding option, as we have suggested. 


There will be many cases where the farmer, on the other 
hand, will suffer capital losses on disposal of property. If 
he is faced at that time with new investment in the re- 
organization of his business, the backward averaging 
provision may be of little use to him, or unavailable. That 
is, he may have used them up. We would recommend in 
such cases that a forward averaging of the capital loss 
over five years be provided for. 


The Chairman: Mr. Poissant, have you any comment with 
respect to this? 


Mr. Poissant: Yes, I have two questions: First of all, you 
say that a capital loss should be spread over five years. Do 
you mean to say that it should be spread over any type of 
income, or only against capital gains in the next five 
years? 


Mr. Kirk: We refer to farming income. 


Mr. Poissant: Not only restricted to capital gain in the 
next five years? 


Mr. Kirk: We say that if there is a capital loss presumably 
one-half of it, if it is in the capital accounting area, could 
be carried forward over five years, as farm income can be 
averaged back for five years. However, in the case of a 
capital loss, where a farmer is re-organizing his business, 
the availability of that five-year averaging provision may 
not be there. He may in fact have had very little income 
during the previous five years, or he may have exercised 
the averaging option for four or five of the previous five 
years. He would therefore be faced immediately with a 
loss, which he should be allowed to apply ahead. 


Mr. Poissant: You say the loss should be applied against 
farming income over the next five years. The brief 
requests it be applied not only against capital gains, but 
also farm income. 
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The Chairman: If there is not sufficient gain, income 
cannot be encroached on for $1,000 in any year. 


Mr. Poissant: Yes, for ever. This is one of the problems 
that would be faced in drafting the legislation. I refer to 
the middle of page 8, where it is stated that this is particu- 
larly important for a farmer who wishes to change to 
production of another agricultural product, such as a prai- 
rie wheat farmer who starts a hog operation. There would 
be a difficulty in determining the demarcation line 
between strictly agricultural and other products. There 
could be companies or farmers engaged in other than 
agricultural production. How would the determination of 
agricultural products be made and any change within that 
group be allowed to roll over free, which is really what you 
are asking? 


Mr. Munro: Yes. 


Mr. Poissant: How should agricultural products be 
defined? I know of farms in Quebec, for instance, which 
are farms only in name and are really in the commercial 
business of raising chickens for barbecues. In your opi- 
nion, would that be a change in agricultural products? 


Mr. Kirk: Yes; in our lexicon we consider farming chick- 
ens for barbecues as agricultural. 


Mr. Poissant: Would other by-products remain in the 
group of agricultural products? 


Mr. Kirk: We would not include TV dinners as agricultur- 
al products. 


Mr. Poissant: Even if they were prepared by the farmer? 


Mr. Kirk: Yes, they would not be included in the definition 
of agricultural products. 


Mr. Poissant: That is my point, that there would have to 
be some definition. 


Mr. Kirk: Yes, there would have to be a definition. 


The Chairman: Are there any other points that you would 
like to raise, Mr. Munro or Mr. Kirk? We have already 
discussed the item on page 9 headed Principal Residence 
Under Incorporation. We come now to the heading Aggre- 
gation of Assets on Valuation. 


Mr. Kirk: This is a fairly technical point. It is our under- 
standing that the way the bill now reads, a taxpayer, in 
setting a valuation-day value on his assets, must adopt, for 
all his assets as a group, either original cost or valuation- 
day value, choosing whichever in the aggregate is the 
higher. 


This is clearly not a satisfactory arrangement. The 
option should be open for each item of property taken 
individually. We understand too that this latter arrange- 
ment is the intent of the Government as a policy matter, 
and we urge that in amendments brought in the error be 
carefully corrected. This is an important matter. This 
matter has come up much more widely than in farm 
submissions. 


Mr. Poissant: You are not referring to the article in the 
Times and Post? 


Mr. Kirk: I was told by my advisers that it had come up. 


Senator Connolly: An item-by-item valuation. 


Senator Haig: The taxpayer does not set a valuation-day 
value. The valuation day is determined by the Govern- 
ment, and he values his assets on that base. He does not set 
the valuation day. 


The Chairman: No, he does not. 
Senator Cook: It says ‘““A valuation-day value’’. 


The Chairman: It states, ‘‘A taxpayer, in setting a valua- 
tion-day value on his assets.” Are there any further points, 
Mr. Munro? 


Mr. Munro: Not unless you have any further questions, 
Perhaps we can now turn to page 10, “‘Adding of Losses to 
Capital Cost’. 


Mr. Kirk: The hobby farmer provisions of the bill state 
that non-deductible losses may be added to adjusted capi- 
tal cost up to the amount of taxes and interest on borrow- 
ings. Non-deductible losses more generally may be added 
to the capital cost. 


The Chairman: The effect of that may be to have less 
exposure by the hobby farmer to capital gains. 


Mr. Kirk: In business generally they may be added to 
capital cost. Farmers will often suffer losses which, while 
deductible, are not in fact deducted because of the way the 
averaging option works out or because he has suffered 
severe income difficulties over a period of years. Losses in 
any taxation year, up to the maximum of taxes and inter- 
est on borrowings, should properly be added to the capital 
cost if they could not otherwise be set against income by 
the taxpayer. 


The Chairman: Do you have any comment to make on 
that, Mr. Poissant? 


Mr. Poissant: Yes. In other words, you have the same 
treatment as is being offered to hobby farmers. In one 
year of the five-year carried forward loss, you either add 
the loss of the year to the cost base or you keep the loss 
and carry it forward against your other revenue, am I 
right? 


Mr. Kirk: That is right. It could not be both. 


Mr. Munro: We come now to item 10, Guidance to the 
Farmer. 


Mr. Kirk: This says that we appreciate the assurance of 
the minister that he will do his best to explain as clearly as 
he can what this is all about. We offer our co-operation 
and would like to be consulted in the preparation of guid- 
ance to farmers. 


The Chairman: I think, Mr. Kirk, you should request an 
opportunity for consultation. Item 11 is ‘Transitional 
Period of Grace’’. 


Mr. Kirk: We were informed by our advisers that it is 
often very difficult to take full advantage of new laws 
right away, that the consequences and problems related 
thereto do not become evident and clear except over a 
period of time. We suggest that at least one year should be 
provided for the farmer to review his position, for which 
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period the position of the farmer would be pro forma 
frozen as at valuation day, for the purpose of making 
arrangements at any time during a further year’s period, 
so that he does not get caught out on the sheer business of 
having to act quickly. 


The Chairman: Any person to whom it applies is caught 
by it, if he does not alert himself fast enough. 


Senator Cook: We all feel that it is too much too soon, not 
only for farmers but for everybody. 


The Chairman: Yes. The period of grace should be added 
to whatever the time limits are, to equal a certain period of 
time within which you can assess your position under the 
new legislation. 


Senator Cook: It should be added more gradually to fit 
into the system. 


The Chairman: It is a terrific job. There are over 250 
complicated sections. We know, from former witnesses, 
that it is not easy to obtain answers. It takes a lot of 
reading and study. We will have a good look at that, Mr. 
Kirk. 


Mr. Munro: We now have a paragraph on pollution. Would 
you explain that, Mr. Kirk? 


Mr. Kirk: We are saying to the minister that we hope he 
will give special attention to an adequate definition of 
pollution control equipment covering farm machinery and 
equipment. I am not familiar with the area of pollution 
control equipment for farmers. 


Mr. Munro: This is a new ball game that we are in. We 
have a society that is becoming greatly concerned with 
various facets of the ecology, and farm pollution is one of 
them. Technology is concentrating on this metter. We do 
have smells, odours, and so on. New equipment is appear- 
ing consistently and is badly needed to minimize both air 
and water pollution. But this does not add anything to the 
income of farmers. 


We are asking for some special provision here, that the 
advice of the Department of Agriculture is sought about 
equipment that should be eligible for tax exemption. We 
do not know the dimensions of this ourselves, but we can 
see it coming. 


The Chairman: We are not in a position to define specifi- 
cally what is pollution equipment, unless you are prepared 
to give us some help. 


Mr. Munro: We are asking that the experts within the 
taxation department check this out very carefully. We 
ourselves have some trust in the Department of Agricul- 
ture, but we have observed in other jurisdictions where the 
Government divide themselves, and run in different direc- 
tions for different reasons, they get out of communication 
with each other. 


Senator Cook: In other words, you are suggesting that 
they define this pollution equipment, that perhaps we 
should have public hearings on it, that people should 
advance their views on whether such equipment should be 
so defined or otherwise? 


Mr. Munro: That may be one answer. We do have some 
trust in those who are working in the field and helping us 
to develop this equipment, and we think they should have 
some Say. 


The Chairman: It is inconceivable that they would not be 
concerned. 


Mr. Munro: Yes. I hope you are right. 


Mr. Kirk: It is our hope that equipment or machinery will 
not simply be identified as pollution control machines. It 
will be a complex of technology that will result in pollution 
control, and what we are concerned about is that they do 
not so narrowly define what is a pollution control machine 
that many of the machines the farmer needs for pollution 
control are, in fact, outside the definition. 


The Chairman: On page 12 of your presentation, Mr. 
Munro, you have a paragraph on depreciation. It has been 
indicated that capital costs allowances are going to be 
reviewed. What you are suggesting is a simple single rate 
to be applied to all depreciable farm assets, namely, 40 per 
cent on a diminishing balance basis, and 20 per cent ona 
straight line basis. 


Mr. Munro: We fee! that the rate of allowable depreciation 
is in need of review, Mr. Chairman. Let us take as an 
example, and only as an example, the fact that in my part 
of the country, southern Ontario, we are greatly concerned 
right now because we have inadequate corn-storage, and 
yet if we build a corn storage facility we have to depreciate 
it at the rate of 24 per cent, which means it will take 40 
years to write off, and before half that time has elapsed 
the piece of equipment will be obsolete, due to changing 
technology. It is the same with respect to so many things— 
feed lots and many other items of equipment and particu- 
larly with respect to buildings. The write-off period is 
hopelessly inadequate. 


The Chairman: The minister has indicated that the capi- 
tal cost allowances will be reviewed. I cannot conceive of 
them being reviewed in a vacuum. 


Senator Cook: Unfortunately, Mr. Chairman, he also 
indicated that they are too generous. 


The Chairman: Yes, I believe he did add that with respect 
to some instances. 


Mr. Munro: In taking a feed lot floor, for example, the 
concrete could be laid twice before the original concrete is 
depreciated. It is inconceivable that we have to operate in 
this manner. 


The Chairman: Well, we have noted that, Mr. Munro. 


Now, you support the co-operatives in their position with 
respect to this bill. We have not heard from them yet, 
although thay are coming in. 


Mr. Kirk: Mr. Chairman, with respect to the co-operatives, 
first of all, I should explain that, as many of you probably 
understand, there is a very large overlapping of member- 
ship between the Canadian Federation of Agriculture and 
the Co-operative Union of Canada. We are supporting 
their representations. We are not here as expert witnesses 
on co-operative taxation; we leave that to them. We do, 
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however, support their representations. We are convinced 
from what they tell us that the provisions of the bill will, in 
fact, create extreme difficulties for co-operatives in their 
traditional and self-generating techniques of financing, for 
one thing. That is leaving aside the basic principles that 
the co-operatives do not believe they make profits in the 
first place. But even leaving aside that fundamental ques- 
tion the change from 3 per cent to 5 per cent as the 
minimum net cost base increases the taxes, of course, and 
the new procedures for the definition of employed capital 
are such that the basic techniques of getting capital from 
the membership and rotating it out again and getting it 
from the patrons primarily as a means of providing a 
business facility for themselves as patrons would have to 
be changed rather radically, and it would seriously disrupt 
the co-operative method of operation. 


That is what we understand from them, but, asI say, we 
are not here as expert witnesses on the co-operatives. We 
have been leaving this job to the Co-operative Union and 
they are the people who can tell you about it. 


Senator Isnor: How can you fully support their represen- 
tations if you do not fully understand them? 


Mr. Kirk: We fully support their recommendations 
because we have a large overlapping of membership, sir. It 
is just a division of labour that we have not ourselves 
made ourselves experts in this area. We did not prepare 
ourselves for such a presentation. 


The Chairman: That closes your presentation, does it? 


Mr. Munro: Yes, it does, sir, and we thank you for hearing 
us and we hope you will give due consideration to what we 
have put before you. I do not think our list is an extremely 
lengthy one, but we felt it was pertinent. 


The Chairman: Well, you heard the course of the discus- 
sion. Thank you. 


The Chairman: If the committee would remain for a short 
time, Mr. Poissant is going to take perhaps 15 or 20 
minutes to explain the administrative changes. I believe it 
will be useful to a better understanding of the question. 


Senator Molson: Mr. Chairman, before we switch, could I 
ask what the situation is with regard to the amendments? 
A motion was put forward. 


The Chairman: Did I not mention that last day? 
Senator Molson: You may have. I may have missed it. 


The Chairman: There is no reason why the committee 
should not know. The resolution and the request contained 
therein went forward to the Minister of Finance. I was 
speaking to the Minister of Finance last Thursday and he 
agreed that the committee should have the amendments at 
as early a date as possible. He suggested that when the 
motion to go into Committee of the Whole takes place in 
the other place all the amendments which the Government 
is proposing to put forward will be tabled at that time and 
they will become available to us en masse right away. 


Senator Molson: They have had second reading now, so 
presumably that motion, will come forward any minute. 


The Chairman: Yes, that is right. 


Senator Molson: Do you happen to know, Mr. Chairman, 
how many amendments have received favourable 
consideration? 


The Chairman: No, I do not. I have heard a wide range 
starting at, perhaps, one hundred. 


Senator Molson: Yes, with an upper limit of two hundred. 


The Chairman: I do not know, but there will be some 
advantage in having them all at once. 


Another thing we have to look at is the possibility that 
the review of this legislation in Committee of the Whole in 
the other place may proceed at a faster pace than we 
thought it would. 


Senator Walker: The fact that they got through second 
reading is amazing. How could they possibly do that? 


Senator Flynn: They had to go to Committee of the Whole. 


The Chairman: In Committee of the Whole, where they 
are dealing with it section by section, there is bound to be 
much more debate and a great many more questions and 
explanations. It is pretty hard to indulge in general-de 
bate, I would say, on a bill of this size and scope. It would 
be a difficult thing to do, and that may be the reason why 
they decided that it would be better to get the questions 
going in the Committee of the Whole. In any event, I am 
sorry I did not tell you this at the opening. 


Hon. Mr. Phillips: If I may just say, Mr. Chairman, that 
has a direct bearing upon the representations we have just 
heard. Some of the recommendations submitted by the 
Canadian Federation of Agriculture may be reflected in 
some of the amendments. 


There was an indication from the Government, to start 
with, that they proposed to bring in each amendment as 
they got to the section. This would have made it utterly 
impossible for this committee to function intelligently. At 
least we seem to have extracted the commitment that all of 
the amendments will be brought down at one time, and as 
soon as they are brought down we can relate the amend- 
ments to the representations as we hear them. 


Senator Connolly: There may be further amendments 
made as a result of discussions in Committee of the Whole 
in the other place. 


The Chairman: We cannot control that. I should add that 
your chairman and some of his experts have been thinking 
that at some stage we should be considering making cer- 
tain interim recommendations to the Senate; in other 
words, we should not go through the whole hearing pro- 
cess before we start thinking about what, if anything, we 
put forward by way of suggested changes. Some of these 
subjects can stand by themselves, and when we get 
representations, as on international income, for instance, 
if we have any views that we think should be reflected in 
the legislation and are not, possibly our position is that we 
should feed that into the stream right away. 


Senator Walker: That would be a good idea. 
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The Chairman: The way to do that, of course, would be to 
make an interim report to the Senate, because anything we 
are attempting to feed into the stream must go to the 
' Senate; it is then available for distribution, it would go to 
_the Government for their consideration, and might very 
well in those circumstances become the subject of debate 
| in Committee of the Whole in the other place. We are alert 
_ to that situation, and we will try to do something about it 
_ pretty quickly. 


Senator Walker: Otherwise it would be too late, if you left 
it to the end. 


The Chairman: Yes, it may in one sense be too late. 

| Remember, at some time or other we will see the actual 
bill, which after it has had third reading in the other place 
will come to us and to this committee. In that sense it 
would not be too late, but you will not be able to give it the 
same studied consideration as if you were feeding it in at 
this time. We will try to do it reasonably soon, and “reason- 

ably soon”, Mr. Poissant, I would say would be within a 
week or ten days. 


Mr. Poissant: Yes. 

The Chairman: At the latest. 

Senator Connolly: For the first interim report? 
The Chairman: That is right. 


Hon. Mr. Phillips: Perhaps I might insert this. I do not 
know whether you were here at the time we were dealing 
| with this point, Senator Walker. We are not now consider- 
ing a money bill here, and we are therefore able to deal 
with the matter on a broader and more flexible basis by 

_ making suggestions. 


The Chairman: We will move as fast as we can. 


| Senator Carter: Do I understand you to say that the 
regulations will be introduced? 


The Chairman: No, the proposed amendments that the 
Government has indicated it will bring forward. 


| Senator Carter: The whole works, the regulations as well? 


The Chairman: No, the regulations are a separate matter. 

I understood the minister to say that the regulations would 

, be tabled as they became available. Some of them are 
being worked on now; it is a massive job. 


Hon. Mr. Phillips: There is also the problem that you 
cannot have regulations unless they are related to a defini- 
tive section of the law. 


The Chairman: But they can be put out in the form of 
draft regulations. 


Hon. Mr. Phillips: It could be done that way. 


The Chairman: I would now like to ask Mr. Poissant to 
-make some comments. 


Mr. Poissant: Mr. Chairman, honourable senators, I have 
prepared a few notes, which you now have in front of you. 
There are a few additional things I would like to say. The 
notes cover sections 150 to 180 of the bill. I have made 
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notes only on the changes made from the present system; 
anything that is unchanged is not reflected in these notes. 


The first section in which there has been a change is 
section 152(4), which is the old section 46(4). The Minister 
of National Revenue has the right to open a file on assess- 
ment after four years if there was misrepresentation in the 
original assessment. He could do that only if there was a 
misrepresentation. If there was no misrepresentation he 
was bound by the four-year limit. Words have now been 
added to this misrepresentation provision: 


—that is attributable to neglect, carelessness or wilful 
default. 


All my remarks will show that the tax reform reflects the 
judgments given by various courts in tax cases, many of 
which have been incorporated into the reform. 


Hon. Mr. Phillips: Would you advise some of us who are 
lawyers whether the situation has improved for dishonest 
taxpayers and resourceful lawyers? If it is mere neglect, 
unless it comes under the heading of ‘‘neglect, carelessness 
or wilful default”, it can still be a serious misrepresenta- 
tion, and hence the dishonest taxpayer’s position is 
improved. 


Mr. Poissant: That is quite right. This is really a legal 
point. 


Hon. Mr. 


Phillips: This is indicative of fixing so-called 
loop-holes. ; 


Mr. Poissant: In the case of Taylor the judge decided that 
any misrepresentation includes innocent misrepresenta- 
tion, even though the act only referred to misrepresenta- 
tion. Maybe this is one reason why the old section 46(4) has 
been amended. 


In respect of section 152(5) I say that adjustments on 
re-assessment after four years are restricted to those items 
in respect of which there has been misrepresentation or 
fraud. This is very interesting, because hitherto the depart- 
ment opening a file where there was misrepresentation 
could check every item in that year, and not only confine 
the study or examination to matters of misrepresentation. 
Now the file can be opened after four years, but the 
examination must be restricted to points in the taxation 
year subject to misrepresentation or fraud. 


I make the additional comment that in the case of 
Taylor it was held that the burden of proof lies on the 
minister in the case of misrepresentation or fraud, where- 
as throughout the general act the onus of proof is usually 
on the taxpayer. In Taylor the judge decided that in the 
case of misrepresentation the onus of proof was on the 
minister. 

Again, if the taxpayer waives a notice of the four-year 
limit he cannot restrict his four-year limitation to one 
aspect of his dispute with the minister. Once the waiver is 
signed, he has signed for everything in the four years and 
the four years are open for all items. 


Under sections 161(1) and (2) I refer to the rate of inter- 
est. That is new. It will be defined in regulations from then 
on. 

Section 163(1) says: 

—attempts to evade payment of tax payable— 
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I have underlined the following: 
—by failing to file a return of income. 


It is a little dangerous to have an attempt to evade tax by 
failing to file a tax return. They say this is really when the 
tax was evaded, and the return was not filed; but it could 
be meant to mean that the failure to file this by itself is an 
evasion of tax. 


The Chairman: That contradicts a lot of legal decisions. 
Mr. Poissant: Yes. 


The Chairman: Section 132 at present says there must be 
mens rea or a deliberate attempt at dishonesty, to evade 
tax. 


Mr. Poissant: Yes, to evade tax. 


Senator Cook: That should be cleaned up, because obvi- 
ously it is not what is intended. 


The Chairman: I take it, Mr. Poissant, you have made 
notes where we have said that something must be done. 


Mr. Poissant: Yes. I think this was already raised in the 
House of Commons. There is a case on this, which is cited. 
It is Legare Foundry, 64 D.T.C. 696, where Mr. Legare was 
successful in saying that he had not tried to evade tax. 
This is why this section, I understand, was changed. He 
says you do not evade tax unless you are assessed to pay 
tax and he said he had not been assessed and therefore he 
had not been evading. Therefore, it is based now on the 
filing of the return and not on the assessment, when the 
bill goes through. 


In regard to section 163(2), omissions in returns, this is 
still the same as section 56(2) of the old act. Here, I would 
like to make a reference that previously there was a sec- 
tion, 56(3), that says that if you are fined under section 
56(1) you cannot be fined again under 56(2). But this saving 
provision now is being removed. I read the Panko case, 71 
D.T.C. 5255, Supreme Court. Under this July, 1971 decision 
of the Supreme Court, they could apply together, and if 
you have not got the saving provision you could be penal- 
ized on the first one, penalized on the second one, although 
admittedly the Finance Department and the minister may 
say this is not the purpose of the intent of the law. 


I have raised some points. Omissions in the return could 
be just in a letter to the department. If you made an error 
in a letter to the department, in sending additional infor- 
mation, this could be fined under section 56(2). Because 
you omitted to send your statement in the first one you 
could be penalized under 163(1) and if you have not got 
this other provision I think there could be a danger that 
you could be penalized under both sections. 


Now, section 163(3) is a new one. It says that in respect of 
penalties, the onus of proof rests with the minister for this 
section only. This section would contradict current juris- 
prudence. In the case of Pashovitz, 61 D.T.C. 1167, it was 
held that “the onus falls on a taxpayer appealing an 
assessment of a penalty under section 56(1)’. 


I said before that the onus of proof is always on the 
taxpayer, and so was the penalty under the tax, the onus 
of proof; and the judge agreed to that, but this they have 
changed, by this section 163(3), to say that the onus of the 


proof in the case of any fine or penalty will be on the 
minister, to prove that the fine is properly charged. 


The Chairman: That is a significant change. 

Mr. Poissant: Yes. 

The Chairman: It is beneficial, too. 

Mr. Poissant: It would be, yes. 

The Chairman: Let us not do anything about that. 
Mr. Poissant: This is to the taxpayer’s benefit. 
The Chairman: To the taxpayer’s benefit, yes. 


Mr. Poissant: In regard to section 164(6), I would like to 
warn honourable senators there about this. I do not know 
why this section was stuck in there, but I have to go 
through with it. If you were to read the section in rough 
language, it comes to this. Where the estate of a deceased 
taxpayer has suffered capital losses andor terminal losses 
in respect of depreciable property, the estate will be 
deemed to have paid on account of tax payable for its 
first taxation year an amount equal to the excess of the 
tax actually payable by the deceased for the taxation 
year in which he died over the amount that would have 
been payable were the capital andor terminal losses 
deducted from his income. 


In other words, they say that if you, by any chance, have 
a capital loss in the first year after anyone died, you could 
elect to consider that capital loss to be the capital loss of 
the deceased, and you recalculate the tax that he would 
have saved by having himself the capital loss and any 
additional tax he paid because of that would be deemed to 
be a part payment of, the estate payment, against the 
income tax payable by the estate on account of the 
revenue. 


Senator Molson: A capital gain? 
Mr. Poissant: Not only capital gains. 


Senator Molson: Against income. 


Mr. Poissant: If the estate has to pay tax of $50,000—you | 


have to make calculation as to which is the greater benefit. 


If the benefit is greater to the deceased, you apply that tax . 


against your own tax payable. I do not know why this is 
there. I should remind you that this section is Returns, 


Payments and Assessments. That is probably why that © 


section is in there. 
On section 165(3), the taxpayer may indicate on his 


notice of objection that he wishes to appeal directly to the © 


Tax Review Board of the Federal Court. This is rather an | 


important and very good change, I would think. If the 


taxpayer is sure that on his notice of objection his argu- | 


ments are put forward, that he has a good valid case, 
instead of going through the procedure of having the min- 


ister to revise the case and confirm the assessment, he F 
may, on his notice of objection, say he wants to appeal 


directly to the court, that he does not want to go through 


the proceedings again because it is too long a process, that 


he wants to clear the matter immediately. If he does this, 


he must, of course, waive his right of reconsideration. The © 
minister must consent. I do not know what would happen | 
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if the minister refused, because it is permitted under the 
act. It says that he must consent. Also, the minister is 
deemed to have confirmed the assessment. In other words, 
he is deemed automatically to consent, to confirm what 
assessment he has issued originally. 


Hon. Mr. Phillips: In connection with subsection (3), I 
would say that the taxpayer who is so advised by a lawyer 
is badly advised. I have noticed through the years that one 
will sometimes file a notice of objection which has no 
particular merit and it is accepted by the minister. I have 
found there were notorious notices of objection which 
have been disallowed, and sometimes by the law of error 
you can get a minister to confirm a bad appeal. 


Mr. Poissant: That is a very good point. In this way, if 
there were another decision or another settlement that you 
knew of, you could say that in a previous case it had been 
agreed, in a similar case. 


Hon. Mr. Phillips: You have the right to go to the tax 
court, anyhow. Why not gamble on the law of error? 


The Chairman: We are not making a recommendation. 
Hon. Mr. Phillips: No, it is a personal observation. 


Mr. Poissant: I think there was a question of time 
involved, too. In regard to section 165(7), the taxpayer need 
not file a notice of objection in respect of a re-assessment 
or an additional assessment when he has objected to the 
original assessment. As honourable senators know, you 
may be assessed in one year; the assessor may have found 
out that in three or four months he has overlooked some 
items and may re-assess by an additional assessment for 
the very same year. In the case of Abrahams, 66 D.T.C. 
5451, it was decided that once you re-assess for the same 
year the first assessment is dropped. It is the second one 
that counts. In the case of Abrahams, he had appealed on 
the first assessment and he finally discovered that when 
he was re-assessed, all of the proceedings he had to go 
through in the first appeal were no longer legally in exist- 
ence, and he had lost his right of appeal because the time 
had elapsed, the ninety days and the 180 days. Therefore, 
now, when you are being re-assessed, all you do is, send a 
letter back to the court, at whatever stage you are, and you 
Say you are adding your complaint or your arguments to 
whatever reference was made on the first appeal. 


Now I come to section 172 and section 180, and these are 
both the same. In the past the minister could refuse the 
registration of the pension plan and he could refuse the 
certificate for a charitable organization and there was no 
appeal. You could not challenge his decision. That was the 
end of it. Now, if he refuses the certificate for the charita- 
ble organization or refuses to register the pension plan you 
have ten days within which to appeal to the Federal Court 
of Appeal. 


Incidentally, I find ten days a rather short period in 
which to appeal. If you are a charitable organization you 
may happen to be away when the minister sends the 
notice, and if you only have ten days you may lose your 
right of appeal. Although the time can be extended by 
permission of the Court, I think ten days is too short a 
period. 


The Chairman: Maybe it should be 30 days. 
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Mr. Poissant: At least. 


Senator Connolly: Can vou tell us whether it is intended 
to continue the approvals that have already been given to 
registered pension plans and to recognized charitable 
organizations? Or does every registered pension plan have 
to reapply? 


Mr. Poissant: That is a question of administrative proce- 
dure. Once you are registered, unless your registration is 
revoked, you are a bonafide organization. 


Senator Connolly: Is that provided for in the transitional 
sections? 


Mr. Poissant: That is a good question. I have not seen it 
but I imagine it is in the regulations. 


Hon. Mr. Phillips: I should have thought it would be in the 
transitional part. Perhaps we could suspend the answer to 
that question until we have checked into it further. 


Senator Connolly: I notice that in certain sections here 
you refer to the Appeal Division of the Federal Court and 
in other sections to the Trial Division of the Federal Court. 
I take it that in every case where there is recourse to the 
Federal Court it is specified in the act whether it should go 
to the Appeal Division or to the Trial Division. 


Mr. Poissant: Yes. 


Senator Connolly: Perhaps you could clarify one point for 
me, Mr. Poissant. In section 165(3), you refer to the Tax 
Review Board of the Federal Court. I do not remember the 
Court having such a division or unit. 


Mr. Poissant: You are quite right. There is a typing error 
there. Perhaps we should make the correction to section 
165(3) right now. It should read, ‘‘to the Tax Review Board 
or the Federal Court”’. 


Now, dealing with section 173(1) and section 173(2), if 
there is a question of law and both parties agree that it 
should be settled by the Court, if both parties agree in 
writing they can then go to the Court and get a settlement 
of that point. 


Senator Flynn: They prepare a joint memorandum, do 
they? 


Mr. Poissant: Yes, and submit it to the Federal Court 
Trial Division. It is decided there instead of having to go 
through the old procedures. 


Senator Flynn: They have that in the Quebec Civil Code 
now. You can obtain a judgment on a question of lawona 
joint statement of the facts. 


Senator Connolly: Mr. Chairman, is that the equivalent of 
a stated case? 


Senator Flynn: Probably. 
The Chairman: Yes. 


Mr. Poissant: Under section 173(2), with respect to the 
time taken for determination, the suspension of time 
would hold for items under dispute as well as for the 
question of fact being determined, but the time taken 
would not count for the purposes of the four-year period, 
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the time for filing a notice of objection or the time for 
instituting an appeal. In other words, the suspension of 
time applies not only to the item under dispute but applies 
to everything else as well. 


Section 174(1) reads as follows: 


Minister alone may apply to the Tax Review Board 
or the Federal Court—Trial Division for determination 
of a question of law, fact or mixed law and fact 
common to two or more taxpayers. 


As an example of that, you would have the situation of 
the buyer and seller of depreciable and non-depreciable 
assets, where the buyer would say, ‘“‘my value is this”, and 
the vendor would say, “my value is that’. In such a case 
the minister may apply to the Tax Review Board or to the 
Federal Court, Trial Division, and have a value fixed by 
either the Board or the Court. That value is going to be 
fixed for both parties now, whereas previously it was 
necessary to go to court for the one and to go to court for 
the other, if he was in disagreement in both cases. 


Now, in this case what the applicant must do in his 
application is to set forth the question to be determined, 
the names of the taxpayers to be bound by the determina- 
tion and the facts and reasons for the determination. He 
then must send a copy of that to the taxpayers concerned 
and to other persons likely to be affected. 


Senator Flynn: It is the same as in section 173(1), except 
that in this case he does it alone. 


Mr. Poissant: Yes, once it comes to his attention that the 
vendor has sold an item which is subject to depreciation 
and other items which are not subject to depreciation. 
Now, we see this most often in the case of alimony pay- 
ments, where the person making the payments claims that 
they are payments and are, therefore, deductible from the 
income, whereas the person receiving the payments takes 
the position that they are not payments but are a capital 
sum and are, therefore, not subject to be taxed. So now the 
minister faced with this kind of conflict has the right to 
submit the case to the Court or to the Board for a 
determination. 


Senator Flynn: Mr. Poissant, you said that a copy must be 
sent to the taxpayers concerned and other persons likely 
to be affected. I suppose that if someone thinks he is 
affected he can intervene, even if he does not receive a 
copy of the notice. In other words, anybody who has an 
interest in a case may intervene. 


The Chairman: Section 174(3)(b) says that the Tax Review 
Board or the Federal Court may: 


(b) if one or more of the taxpayers so named has or 
have appealed, make such order joining a party or 
parties to that or those appeals as it considers 
appropriate. 


Senator Flynn: If someone is not advised and not named 
in the proceedings, he can probably still intervene if he has 
an interest. 


Mr. Poissant: It does not say that. Do you think, Mr. 
Chairman, that he would have a right to do so? 


The Chairman: I doubt it. 


Senator Flynn: It is a question of law and the minister is 
seeking an opinion from the Court. Anybody who may be 
affected eventually by this decision should be able to 
intervene. 


The Chairman: The question of law is on a set of facts 
that have arisen in connection with the situation for two or 
more taxpayers. Those particular taxpayers have to be 
named. 


Senator Flynn: But they say that copies must be sent to 
the taxpayers concerned and other persons likely to be 
affected. So I suggest to you that you may miss some of 
those “likely to be affected’”’ and they should be able to 
intervene. 


Senator Lang: The taxpayers might be corporations and 
the shareholders might be the ones who are affected. 


Senator Walker: It would only be in stated cases. 


Mr. Poissant: Let us say there is someone who could be 
indirectly affected by the decision, and he is not aware of 
it. But that would not change anything because he is not 
directly bound by the decision. He could be indirectly 
affected, but a decision is a decision. 


Senator Flynn: I do not know if the court could reverse its 
stand. 


The Chairman: Well, that is a practical matter. 


There is something here, Mr. Poissant—at the stage at 
which the minister applies for the opinion of the court, he 
has not made an assessment, but yet when you come to 
section 174(3)(a), it says: 


if none of the taxpayers so named has appealed from 
such an assessment,... 


But at stage these do not contemplate an assessment. 


Mr. Poissant: If he has appealed, then it is too late. 


The Chairman: But how could he appeal it? The assess- 
ment has not been made. 


Mr. Poissant: But a man could have appealed. Let us take 
the case of an alimony payment, for instance. A taxpayer 
files a return and he considers that as a deductible alimo- 
ny payment, and the tax department at the local level 
refuses to accept it, and he goes through the procedures of 
appealing it. In the meantime his divorced wife in another 
remote place did not file a return because she presumed it 
was not income, and then it was discovered that it was 
income. Then, I would say under those conditions the 
appeal has been filed in a proper way and the minister 
does not have the right to set aside the appeal procedures 
and say that he is going to appeal directly to the court. 


The Chairman: No, that is not the point Iam making. The 
point Iam making is that in 174(2) it says at (c): 


(c) the facts and reasons on which the Minister relies 
and on which he based or intends to base assessments 
of tax payable... 


Senator Carter: But there is no assessment existing at that 
time. 
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The Chairman: There may not be any assessment at that 
time, because the order he wants from the court is an 
order determining a question of law so that he can make 
the assessment. 


Mr. Poissant: That is right. I also question the phrase 
‘Intended assessment’’. What is that? 


The Chairman: I do not know. Is it something you carry 
around in your head? Do you write a letter of intent? 


Mr. Poissant: That is the first time I have ever seen that in 
the act. 


Senator Connolly: But in that case would not the depart- 
ment make the assessment? 


The Chairman: But it does not contemplate that. Look at 
the material that the minister sends to the court. These are 
the facts and the reasons on which the minister relies and 
on which he bases or intends to base assessments and he 
names the persons. So at that stage there has not been an 
assessment. 


Senator Connolly: The only point I want to make is that 
he might avoid that by making an assessment in a way 
that is favourable to the department. 


The Chairman: I think the language is not good and it is 
not clear and we should note it. 


Mr. Poissant: I remember when I first saw that in the big 
book I wondered what was an intention to make an 
assessment. 


Now 178(2) is something new in the act in that if the 
minister appeals a decision of the Tax Review Board—and 
by the way this seems to be important because this is the 
only section where there is a reference to the Tax Review 
Board—even though you were to appeal to the Federal 
Court Trial Division directly, it would seem it would not be 
applied in this case because the reference is only to the 
Tax Review Board. Now do they want to force every 
taxpayer to go to the Tax Review Board first and then to 
the Trial Division and then to the Appeal Court and then 
to the Supreme Court? Anyway, if there is an appeal from 
that Board the taxpayer will be refunded his reasonable 
costs—and I do not know what “reasonable costs’ means— 
as long as the tax involved is $2,500 or less. 


Senator Flynn: Well, we discussed that, Mr. Chairman, 
and the idea appears to be that when the minister appeals 
and the amount is not higher than $2,500, it is not fair to 
force the taxpayer to follow before the Tax Review Board 
or the Federal Court, and I suggest that we should take a 
note that it should apply in both cases. 


Mr. Poissant: Do you agree with that, Mr. Chairman? 
The Chairman: Yes. 


Mr. Poissant: That an appeal to the Federal Court Trial 
Division should also be permitted. 


The Chairman: That is right. 


Senator Connolly: I could not hear what Mr. Poissant 
said. 


Mr. Poissant: Senator Flynn suggested, Senator Connolly, 
that section 178(2) should also refer to an appeal from the 
Federal Court Trial Division. 


Senator Flynn: ‘“‘To.”’ 


’ 


Mr. Poissant: ‘From.’ You can appeal to the Review 
Board or you can appeal to the Trial Division directly, and 
if the minister appeals from that one, you get your refund. 
If he appeals from the Trial Division, the taxpayer would 
not get it. So you are in agreement that in both cases it 
should apply? 


Senator Flynn: I was wondering whether there was an 
appeal to the Federal Court of Appeal in the case where 
there was only $2,500 involved. 


The Chairman: Wherever the minister’s action takes the 
taxpayer in that bracket. 


Senator Flynn: In any case there should not be an appeal 
to the Supreme Court. 


The Chairman: That is right. But they could obtain leave, 
and I think it should cover the whole process. 


The Chairman: I agree that it should cover the whole 
process. 


Senator Flynn: Even if they go to the Supreme Court. 
Mr. Poissant: Why not? 


Senator Connolly: Because it may be related to a question 
of law not necessarily related to the amount involved in 
the appeal. 


Senator Flynn: And not necessarily related only to the 
individual involved in the particular case. 


Senator Walker: But what if the taxpayer wanted to 
appeal? 


Senator Flynn: Well, that would be at his own risk. The 
principle is that if he appeals in a case like that, it is 
because he considers there is a principle involved and an 
important precedent may be created, and therefore the 
taxpayer should not be penalized because this appeal is in 
the public interest. But on the other hand, as far as the 
taxpayer is concerned, he has only $2,500 at stake, so if he 
takes the risk of going up, then he must assume the cost. 


Senator Connolly: There is always the possibility that if 
he gets to the Supreme Court of Canada, the court might 
decide that it was a case where the taxpayer should not 
have to pay the cost. 


The Chairman: Senator Connolly, you mean appeal in 
forma pauperis? That should be quite a hint to the tax 
collector, if a person is appealing and he says he has no 
money to pay his costs, that perhaps they had better make 
a deal with him. 


Mr. Poissant: I have another note here that additional 
assessments, as stated in the present act, have not been 
defined as yet, although there are many references as to 
what constitutes additional assessments. Now, under 
Administration and Enforcement there are only a few 
comments which most of you are already aware, but I 
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would like to say that some provisions of the present 
Income Tax Act are not being reported in the new Income 
Tax Act, but they are being found in the Federal Court 
Act and the Tax Review Board where you will find most of 
the procedures for appeal. Some of them were previously 
found in the Income Tax Act, and they are not being 
carried forward. They are to be found in their respective 
acts. 


Senator Connolly: Do you suggest that this is a good 
change, to shorten the Income Tax Act and to lengthen the 
acts respecting the Federal Court? 


The Chairman: No, my own feeling on the matter would 
be that the taxing statute is a very important statute and it 
affects everybody, but there should be one place where 
you can go and look up what your rights and remedies are. 
Some people do not consult lawyers. They consult tax 
experts who are not lawyers and who are not chartered 
accountants and who are not familiar with the taxation 
system. They would not know enough to look at the Feder- 
al Court Act. 


Senator Connolly: Did Mr. Poissant say whether it would 
appreciably increase the number of sections if it were 
carried in the Income Tax Act? 


Mr. Poissant: I would say so. However, I am not a lawyer. 
I would like to give the Chairman my views on the matter. 
I am of the opinion that it should not be in the Income Tax 
Act. The Chairman has suggested that some taxpayers are 
not soliciting legal advice. I feel that they should. They are 
trying to interpret this section and they are taking the 
wrong interpretation. It does not represent their rights 
because they have not looked at it properly. I think this is 
a legal matter. The Federal Court Act is a very lengthy 
document. 


The Chairman: The thought I had in mind was that you 
should be able to find in the Income Tax Act a reference to 
the sections that are carried into the Federal Court Act, so 
you are alerted. 


Senator Connolly: It could be done by reference to the 
incorporating sections. 


The Chairman: That is right. But you do not have to 
incorporate each section. There should be a reference, 
however. That occurs in a lot of the legislation that comes 
before us now. 


Mr. Poissant: Under the old system there were many 
pages, and I would say that the Exchequer Court took 
about five or six pages, and the Tax Appeal Board took 
five or six pages. But of what interest is it to know that the 
chairman of the Tax Appeal Board is appointed for ten 
years and he has to be a lawyer? That was in the Income 
Tax Act. Perhaps it should be a reference. 


The Chairman: A reference to the section, yes. 


Mr. Poissant: This will just take a few more seconds. It 
says that the taxpayer may appeal—I think that the word- 
ing there is pretty clear. I would like to refer to section 
231(2), and this is new to the act: 


Minister must return documents seized within 120 days 
unless otherwise authorized by the courts. 


This is as a result of court decisions where the taxpayer 
has his documents seized as in the case of Lafleur and he 
went to the Supreme Court and was turned down. The 
Supreme Court decided that he was not entitled to the 
document because of an inquiry. 


Section 231, subsections (2), (6) and (15) are corrective 
measures which I think are good and proper. 


Section 238(2) is rather new, it extends the penalty toa 
non-resident who has failed to file a prescribed form on 
disposition of taxable Canadian property. In other words, 
he will now be fined just as any other Canadian would be. 
I admit, of course, that there will be a question regarding 
collection. 


The Chairman: Yes. 


Mr. Poissant: But that is their problem. Then, at the end 
of page 5 under Tax Evasion, Tax Avoidance Dividend 
Stripping and Associated Corporations, they have not 
been changed. Mr. Scace referred to that the other day 
regarding tax evasion, tax avoidance dividend stripping 
and associated corporations. They are the same. 


I would like to make one further comment regarding a 
comment Mr. Scace made the other day that there is no 
deemed gift under the present tax reform. I feel that this is 
an enormous error. There is deemed disposition, but there 
is no deemed gift. I understand they will have to amend 
the act to that effect. Under section 4 of the Income Tax 
Act it described a gift and what was deemed to be a gift. 
But they removed all of section 4 dealing with gifts 
because there was no longer a gift tax. If there is no gift 
tax there should at least be a deemed gift tax. I understand 
that this is going to be inserted in the amendments. Gentle- 
men, this is all I have to say. 


The Chairman: Thank you, Mr. Poissant. 


The committee will adjourn until 2.15 p.m., when we will 
hear the Canadian Construction Association. 


The committee adjourned until 2.15 p.m. 


Upon resuming at 2.15 p.m. 


The Chairman: Honourable senators, we have a quorum. 
We have one brief to consider this afternoon, that of the 
Canadian Construction Association. Mr. Robert C. T. Ste- 
wart, President of the Association and of Cameron Con- 
tracting Limited, is present. Mr. Stewart, do you intend to 
make an opening presentation? 


Mr. R. C. T. Stewart, President, Canadian Construction Asso- 
ciation: Yes, Mr. Chairman. 


The Chairman: With Mr. Stewart are Mr. Chutter, of 
Ottawa, General Manager of the Canadian Construction 
Association, and Mr. Sandford, their Taxation Officer. 


Mr. Stewart: Mr. Chairman, honourable senators, we 
appreciate very much having this opportunity of coming 
before you, because we appreciate the valuable work that 
has come from your committee in the past in relation to 
income tax reform. 
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To go back in time, since the immediate post-war period 
the Canadian Construction Association has made numer- 
ous submissions to the Government on the need for special 
recognition in tax law of the construction industry due to 
the nature of its operations. 


Two of the items which have been of particular concern 
to us have related to the recognition of the problems 
involved in the assessment of income in construction oper- 
ations. We have recommended repeatedly that the com- 
pleted contract method be officially recognized as a fair 
and equitable means of reporting income. A special brief 
on this subject was submitted by the Canadian Construc- 
tion Association in 1949. This was further confirmed in a 
brief to the Royal Commission on Taxation. It is worth 
noting that the late Mr. Carter concluded that the estimate 
of income on construction work in progress was one of the 
toughest problems he had ever encountered in his profes- 
sional career. This subject was raised in our brief on the 
recent White Paper and has been incorporated in our 
annual briefs to the federal Government. 


It might be noted that in the United States this practice 
has been widely recognized and there American contrac- 
tors report their income on the completed contract basis 
for all contracts of over one year’s duration. This is more 
than the Canadian Construction Association is advocating. 
We suggest that the completed contract method apply to 
all contracts of two years or less duration. 


It is interesting to note, I might say, that when some 
American companies have come to Canada they have been 
horrified to discover that here we are required to report 
income on a more regular basis. Several major contracts 
with American principals have got themselves into hot 
water when they have overlooked the fact that on a two- or 
three-year contract income must be reported annually as 
the work progresses. 


There is one other item of concern to us. We appreciate 
the provisions that have been made for small business 
incentive— 


Hon. Mr. Phillips: Before you come to that, do you not in 
practice receive by way of departmental indulgence at this 
stage the complete contract approach? 


Mr. Stewart: I understand that the department does make 
some allowances when a contract originally contemplated 
to be completed within two years is slightly delayed due to 
unusual circumstances. There are special exemptions, 
provisions or indulgences granted, but it is one of these 
things that is tolerated in the administration without firm 
provision for it in law. With the growing complexity of 
contracts, a two-year contract is not now regarded as a 
long contract. Some extend for three and four years. 


I made reference to the provisions which have been set 
up for the Small Buiness Incentive. However, it should be 
noted that this is perhaps less attractive to the construc- 
tion industry than to other small businesses within the 
country. I can only say from my own personal experience 
that the retention of hold-backs over extended periods of 
time entails a very substantial tie-up of working capital. 
Whereas the presently proposed $400,000 of taxable earn- 
ings eligible for the reduced rate of taxation is a definite 
assistance to the smaller companies, the net retained earn- 
ings of some $300,000 represented by this does not go very 


far when major equipment holdings, common in many 
types of construction, are taken into consideration. There 
is also the fact that cash flows in construction are fre- 
quently extended because of the protracted hold-backs 
which are often introduced. I know of many contracts that 
call for a year’s maintenance guarantee which, in effect, 
retains a sizable portion of the hold-back for a period of 12 
months after all contract work is essentially completed. So 
we are concerned about this. 


If it is not feasible to change this figure—and it must be 
acknowledged that some figure has to be chosen as an 
arbitrary cut-off point—another suggestion might be to 
provide for accelerated write-offs in other categories of 
equipment common to the construction industry. 


There presently exists one category basically related to 
earth-moving and concreting equipment which is eligible 
for accelerated write-off. We have suggested that perhaps 
greater consideration could be given to other categories of 
equipment where depreciation, obsolescence, and a 
straight-forward matter of wearing out during the life of 
the job, makes it not too realistic to capitalize their initial 
cost. 


The present cut-off point, I might say, is $100 for small 
tools. With the increasing cost of such tools, this is not as 
appropriate now as it might have been when it was first 
introduced. 


Senator Connolly: Can you mention the other types of 
equipment that you have in mind? 


Mr. Stewart: I am thinking about specialized equipment, 
such as flexible tracked vehicles used in some of the 
northern territories. Pile-driving equipment is another 
type; also certain types of heavy equipment which repre- 
sent a major capital cost and which either have a limited 
life or are required for one specific project. 


Senator Connolly: Those are the types of equipment that 
are now excluded from the regulations? 


Mr. Stewart: Yes, from class 22. 


Senator Connolly: If you wished to have an enlargement 
of the class, you would have to be more precise about the 
categories. 


Mr. Stewart: This could be developed. We have had dis- 
cussions within the association on the particular types that 
might be more appropriate. I can give the committee more 
specific cases, namely: ‘flexible tracked vehicles, four- 
wheel drive pick-up and service vehicles, floats and float 
tractors for construction equipment, trucks, et cetera, used 
in quarries or pits, pile-driving equipment, cranes, aggre- 
gate placing equipment, portable asphalt mixing plants 
and cement mixers”’. 


Those are categories that presently are excluded from 
class 22. Yet it is equipment that is used in conjunction 
with heavy equipment that currently has a fast write-off. 


Equipment, used in the placing of concrete is eligible for 
the accelerated, or 50 per cent, write-off. Aggregate plac- 
ing equipment, which could be an identical or similar unit, 
is not eligible. 


You run into problems in the interpretation and 
administration of this class which provides that to qualify, 
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the equipment must be designed exclusively for the desig- 
nated operations. 


Senator Burchill: Is not the equipment in that list eligible 
at the present time? 


Mr. Stewart: Not in the accelerated depreciation. 


Senator Burchill: What depreciation do they carry? 


Mr. Stewart: At the present time 30 per cent. The 
accelerated rate is 50 per cent. That is in class 22. 


The Chairman: What about the wear-out on items that 
carry the 30 per cent depreciation? 


Mr. Stewart: In the first two categories, our feeling is that 
generally speaking they have a high rate of depreciation 
because of the nature of the work they are engaged in. 
Regarding four-wheel drive pick-ups, for instance, we are 
not suggesting that the ordinary half-ton truck, used ona 
construction job, should be eligible. However, when you 
get into a four-wheel drive operation, working perhaps on 
a pipe line or a major construction site where four-wheel 
drive is required, the situation is different. 


The Chairman: On that basis, since these items would 
have a more general application or use, it is the particular 
application or use that gives you the quick wearing out, is 
that not right? 


Mr. Stewart: I do not think that anyone, in practice, would 
buy a four-wheel drive vehicle unless the conditions under 
which he proposed to use it were such that he required 
four-wheel traction. It relates specifically to construction. 


I would be the first to admit that there might be an 
exception. I think it is generally agreed that there is 
always an exception, where someone might buy a four- 
wheel drive vehicle to plough snow or do something else, 
but in the construction industry the bulk of these vehicles 
are designed for use on a construction site. The floats and 
float tractors—these are the low-beds that are used to 
move the loaders and shovels are presently not eligible for 
the accelerated depreciation. 


The Chairman: Would that be the kind of qualification we 
might put on these items, namely, when used in certain 
types of operation? 


Mr. Stewart: The difficulty there is, how would you relate 
its use? It might be used 500 times in a year. On 450 
occasions it might be used in the moving of class 22, 
accelerated depreciation, equipment, and the other 50 
times it might be used for hauling lumber incidental to its 
main use. 


The Chairman: I am trying to get at a proper classifica- 
tion of these items, when used in the construction industry, 
that should carry a higher accelerated rate, to say, 50 per 
cent instead of 30 per cent. 


Senator Connolly: Can you police it if you use the words 
“when used and to the extent used in a particular type of 
operation’? 


Mr. Stewart: Perhaps Mr. Sandford, our taxation officer, 
van reply to that. He has some past experience of class 22 
n discussions with the department. He might be able to 


offer something regarding the problems involved in defin- 
ing these categories more specifically. 


The Chairman: If you are claiming special treatment— 
and certainly an accelerated rate of 50 per cent would be 
special treatment—then you have to identify it with the 
object that it is related to, and in connection with which 
you have this quicker wear-out. 


Mr. K. V. Sandford, Taxation Officer, Canadian Construction 
Association: The Committee might perhaps interject the 
word “primarily or mainly”. There is a problem now with 
class 22, in the words “designed for”. A gravel truck might 
be allowed if it is moving pulpwood, lumber or cordwood, 
whereas another truck, which perhaps is not designed for 
this purpose but has been adapted by the construction 
company, is disallowed. It might be appropriate to take 
out the words ‘designed for’ and replace them with the 
words “used primarily for’. You would have to add the 
words ‘‘not only moving and placing earth, rock and 
material, but moving the equipment that does that”. 


The Chairman: You could drive some rather big trucks 
through the words “designed for’’. 


Mr. Sandford: There was one road contractor who had an 
asphalt tank truck. He was moving the liquid asphalt and 
he was allowed class 22. He expanded his operation to 
have tank trucks and trailers and had special tractors to 
move those trailers. The department allowed the trailers, 
but not the tractors. Their contention was that the tractor 
was not designed for the purpose of moving asphalt, so 
they disallowed the tractor portion. This is the type of 
problem you run into with these words and I think a use 
criterion would be more to the point. 


The Chairman: Use items have been criticized in many 
respects. I know they have tried increasingly to get away 
from it in the tariff classifications. 


Mr. Sandford: That is right, but the tariff is a one-shot 
thing as you come across the border, whereas the 
depreciation class goes on for years, and if it was up to the 
taxpayer to prove use and primary use by number of 
hours—50 per cent of the hours, or whatever—then it could 
conceivably be that one man would have to sell it to 
someone else who would not qualify. You would have to go 
back to a different rate, whereas the tariff item applies 
once and for all. 


The Chairman: That is right. It seems to me you would 
have to work out language that would not be so dependent 
on the certification of use by the particular person, and it 
also might relate to the type of equipment used in the 
construction industry. 


Mr. Sandford: Yes, you could relate it to the industry. 
That would make a good deal of sense. 


The Chairman: If you relate it to the industry, if it is a 
type of equipment used in the construction industry, then, 
that is the qualification. Is that too broad? 


Mr. Sandford: I think that would certainly be an aid to the 
contractors. 
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Mr. S. D. C. Chutter, General Manager, Canadian Construc- 
tion Association: Mr. Chairman, by way of a reference for 
the committee, in our brief to your committee in April, 
1970, Appendix C did develop this whole subject to a fair 
extent, and some of the items in there might stand as they 
are. For example, pile-driving equipment is, so far asI am 
aware, exclusively a construction item. Trucks and other 
equipment used in quarries and pits, I suppose, have an 
end use ascribed to them already. Most of these, I think, 
would have a construction connotation almost exclusively, 
and I think the appendix went into some detail to point out 
that with regard to these flexible tracked vehicles and 
four-wheel drive pickup trucks, a two-year life was about 
the extent that you could expect this equipment to last in 
construction. This relates to its actual longevity. 


Hon. Mr. Phillips: Mr. Chairman, you are dealing with 
relief with respect to small businesses here and you have 
two approaches, as I understand it. The first approach is 
the low rate of taxation applicable to the first $50,000 of 
profit, and the other approach is from the point of view of 
accelerated depreciation for special categories. Have you 
considered the latter suggestion dealing with accelerated 
depreciation? It really comes under the body of the statute 
proper. Have you considered the justification for the first 
suggestion; that is, that the first $50,000 be subject to the 
low rate of taxation and that it should apply to that type of 
small company where it is established that its fixed assets 
in ratio to its total assets are in excess of 50 per cent, or in 
excess of a certain percentage, where you have a situation 
that distinguishes you from the small retail storekeeper 
moving inventory in and out, and this type of thing, to 
which I think you refer in your brief. And your justifica- 
tion for special relief is based upon the fact that you have 
a high fixed asset position in relationship to your total 
assets position. Would that not be a better way of 
approaching it rather than attempting, through this com- 
mittee, to deal with relief by regulation? 


Mr. Stewart: I believe the feeling was that there is the 
high fixed asset situation which exists in many companies, 
but there is also the matter of the need for working capital 
which is applicable over an extended period in many 
cases. It is somewhat different from that encountered by 
other small businesses. You made reference to a retail 
operation. Possibly $300,000—I do not know the earnings 
after taxes of a retail operation—might represent quite a 
sizeable organization, whereas in the construction industry 
you might not have an unusually high fixed asset situation 
but the lack of liquidity due to extended hold-backs could 
create the same bind as far as the smaller operations are 
concerned, or it might tend to limit the effectiveness of the 
operation. This is why we accepted the small business 
incentive provided for with this $400,000 total taxable 
earnings and then said that the Government should also 
recognize the particular situation that results in other 
cases in our industry. 


The Chairman: Mr. Stewart, I do not think that the small 
business concept in this bill is of any particular help to the 
construction industry because the construction industry 
would have to do much of the financing out of its opera- 
tions, and there is a limit on the accumulative earnings in 
this bill, C-259, of $400,000. You can only keep that ceiling 
of $400,000 from being punctured by periodically paying 


out dividends to keep reducing it. If you start paying out 
dividends you are paying out the cash you want to use in 
your business operations. 


Mr. Stewart: The point is that with this proposal con- 
tained in our brief, the suggestion is that through the 
provision of accelerated write-off— 


The Chairman: Well, I am just addressing myself to the 
small business concept. Accelerated write-off would give 
you cash without affecting your accumulation of earnings. 


Mr. Stewart: You still have to earn the cash initially to 
make your investment. 


The Chairman: Yes. 


Mr. Stewart: Once you get started on this path it facili- 
tates the healthy growth of the business. 


The Chairman: So it would appear that for your industry 
the proper concept would be one that dealt with your 
situation and the peculiarities of your situation by ade- 
quate write-offs. 


Have you any comment on that, Mr. Poissant? 


Mr. Poissant: This was one of the comments, Mr. Chair- 
man, which I was going to make. 


Hon. Mr. Phillips: Mr. Chairman, if I may, this committee, 
in dealing with the White Paper on Taxation, took the 
position that in so far as small businesses were concerned 
accelerated depreciation was not the road to provide the 
relief. That is at page 82 of our Appendix. 


The Chairman: That is for small businesses. 
Hon. Mr. Phillips: Yes, for small businesses. 


The Chairman: We said the reason for it was they did not 
have a great quantity of fixed assets to depreciate. 


Hon. Mr. Phillips: That is why I am drawing attention to 
that. You make the statement which is confirmed by our 
report. 


The Chairman: Yes. 


Senator Connolly: Is it correct to say, then, Mr. Chairman, 
that what the witnesses are talking about not only relates 
to small construction businesses, but that they are also 
interested in faster write-offs for a company in the con- 
struction industry? 


The Chairman: Yes. 


Senator Connolly: So that the small business is only a 
certain segment of their interest. 


The Chairman: That is right. That is correct, is it not, Mr. 
Stewart? 


Mr. Stewart: That is right. This would apply across the 
board, but it would have, we feel, particular significance 
for the smaller developing companies where the develop- 
ment of working capital is slow at the best of times, and 
any incentive that can be provided here will lead to devel- 
opment of what we consider would be stronger and more 
effective construction companies. 
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Senator Connolly: Mr. Chairman, once that $400,000 level 
is punctured, then you are in that other category. 


The Chairman: Yes, in the small business area this would 
not help very much because once you get up to the $400,- 
000 level the lower corporate rate is gone and you have to 
pay out dividends to reduce that $400,000 in order to recov- 
er that position again. 


Senator Connolly: And impair your cash position. 


The Chairman: That is correct. Then what they have to do 
is to turn around and loan the money, take the money out 
in dividends, pay taxes, and then loan it to the business. 
The general theory, when we were dealing with small 
businesses before, was that they were in the peculiar posi- 
tion where they had to generate their own finances. This 
would appear to be a broad application to the whole con- 
struction industry because they do not have the same 
market availability to finance construction operations. 
Therefore they have to generate their own finances in 
whatever ways they are able. Higher write-offs, if you 
could justify them, would help their situation. I am sorry 
for taking over, Mr. Stewart. 


Mr. Poissant: Mr. Stewart, this additional or accelerated 
depreciation that you are talking about will still not be 
sufficient, in my mind, to make up for the reduced $400,- 
000, because that would only be the tax on the additional 
depreciation which you would be entitled to, or which you 
would have the benefit of. That is really a very small item 
in the construction industry. Let us take for granted that 
this is an acceptable recommendation. In my mind it is not 
enough to suffice for the need which you have. My ques- 
tion is, what would you suggest to improve this $400,000 
limit in your case? 


Mr. Stewart: I feel that the immediate answer would be to 
increase the level to $500,000 or $600,000, something of this 
nature. 


Mr. Poissant: That is, across the board? 


Mr. Stewart: Yes. Perhaps, we are being a little naive in 
our approach, but the Canadian Construction Association 
has always tried to take the attitude that we should not be 
unreasonable or unrealistic. Unfortunately, taxes are with 
us and someone has to pay them to provide revenue. This 
is the level that has been deemed appropriate, and it is 
being suggested as an arbitrary figure of $400,000. We have 
not presumed that we are in a position to say that it should 
be increased 20 per cent or 50 per cent; but if this applies 
across the board, the accelerated write-offs on certain 
categories of equipment would tend to offset some of the 
disadvantages under which the construction industry is 
working. It is a case of trying to improve or offset the 
particular disadvantages relating to the construction 
industry because of the heavy investment in fixed assets 
and the difficulties that are experienced in raising work- 
ing capital. As the chairman has indicated, because of the 
high risk nature of the industry there are not too many 


public companies, or very many bonds floated or common 
stocks issued. 


The Chairman: Mr. Stewart, the accelerated write-off 
would enable the smaller construction company to stay at 


the lower corporate rate for a longer period by keeping it 
under the $400,000 of accumulated earnings. 


Mr. Stewart: Yes it would; and the accelerated deprecia- 
tion is also an incentive to all companies, both large and 
small, to maintain more current equipment. You have 
probably observed as well as I have the number of new 
machines that you see in the earth-moving industry, large 
hydraulic shovels, back-hoes, elevating scrapers, heavy 
dozers equipped with rippers—all of these are made possi- 
ble because of the accelerated depreciation provided 
under class 22. There is greater incentive to turn in 
obsolete pieces of equipment and get newer ones to pro- 
duce more effectively. This is one of the things that has 
enabled this section of the construction industry to main- 
tain its position much more competitively than— 


The Chairman: You are not arguing against yourself by 
saying that class 22 and the 30 per cent write-off has 
improved the situation in the industry already? 


Mr. Stewart: It has improved the situation considerably, I 
would say. It has improved the effectiveness; and this is 
reflected in the fact that the industry has been able to hold 
its costs in the face of rising labour costs. What we are 
suggesting is an extension of this idea to other categories 
of equipment which are susceptible to actual accelerated 
depreciation which should also be recognized. 


Mr. Poissant: And you do not lose the benefit that you 
already have from the small business deduction which you 
would lose in the future. 


Senator Molson: Do not most of the smaller construction 
firms rent the bulk of their machinery on which they 
might expect a decided benefit from the accelerated 
depreciation? 


Mr. Stewart: Senator, they are in a mixed position. Yes, 
there are companies that will be renting. My own company 
is by no means large and we are in a mixed position. We 
did purchase a sizable quatity of equipment under the 
acclerated rate. We have purchased new units this year, 
and we are also renting equipment this year in this 
category. 


Senator Connolly: And the rent you just charge up as an 
expense? 


Mr. Stewart: Yes, this is a business expense. 


Senator Cook: But you pay for the depreciation through 
your rent; your rent is set? 


Mr. Stewart: Yes, it is a fixed monthly rental, and that isa 
total cost. 


Senator Cook: The owner sets the rent, bearing in mind 
he is going to write off the equipment. 


Mr. Stewart: Yes, that is right. There is a balance. It is a 
matter of foresseeing how much use can be made of a 
piece of equipment. 


Senator Molson: This would be the same situation with 
most companies. They would be in a mixed position, with 
partly owned, and partly rented equipment. 
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Mr. Stewart: Yes, we are in that position right now. We 
have had a particular piece of machinery on rental for 
four months, and we have it on a basis where we can make 
application of certain rentals towards the purchase. But 
we have to ask ourselves: Is there going to be enough 
work, and can we gamble on this? But this is a problem 
that anyone in business faces, balancing the capital invest- 
ment versus the rental operation. 


The Chairman: In summarizing, an accelerated rate on 
the type of equipment that you have been talking about in 
the construction industry could possibly help in two ways. 
It could help those who are small business operators by 
keeping them under the $400,000 ceiling for a longer 
period, or for an indefinite period, and they would get the 
benefit of the lower rate; and generally, for the industry, it 
would increase their cash flow. 


Mr. Stewart: And provide incentive to maintain a more 
efficient operation. 


Senator Cook: You could have a piece of equipment that 
still has life left in it but, because it is obsolete, you could 
discard it and get new equipment. 


Mr. Stewart: Yes. This has been done in the past where, 
before the accelerated write-offs under class 22 came into 
effect, it was shown that the contractors were spending a 
very sizable amount of money on equipment repairs as 
opposed to equipment replacement; and with the advent of 
the accelerated depreciation it became more attractive to 
buy equipment and take the higher depreciation allowed. 


Senator Cook: Plus the fact that you would be using 
up-to-date equipment instead of obsolete equipment. 


Mr. Stewart: Yes. 


Senator Isnor: Dealing with Senator Molson’s question 
about the rental of machinery, up to the present time you 
have been arguing this point with regard to the larger 
companies, have you not? 


Mr. Stewart: I think this applies to all companies, Senator 
Isnor. The smaller companies rent equipment as well as 
the larger ones. Perhaps with the lack of working capital 
some of the smaller companies may be compelled to rent 
because they cannot afford to buy, not having the cash to 
purchase fixed assets. 


Senator Isnor: But the bigger companies, for which your 
argument is largely presented, do have the cash available. 


Mr. Stewart: I think you will find that this applies right 
across the board. The benefits will increase, certainly, for 
the larger companies merely because of the volume of 
purchases. The larger companies may obtain more dollars 
out of an expansion of the accelerated write-off position, 
but this is of less significance to them than it is for a small 
man attempting to finance his first purchase of a piece of 
equipment. 


The Chairman: Do not forget, Senator Isnor, that the 
smaller companies which would fit into the small business 
category, by accelerated depreciation may be able to stay 
longer under the limitation on accumulated earnings and 
enjoy the 25 per cent rate of tax, whereas the bigger 
company would be paying 51 per cent. 


Senator Isnor: That does not enter into this question of 
rental very much. 


The Chairman: I am not speaking of rental, which is 
another aspect entirely. Equipment is rented because it 
cannot be purchased. 


Hon. Mr. Phillips: Mr. Chairman, I would like to press my 
point. If we were to ask for relief for the construction 
industry at large, there might be the situation of a con- 
struction company having a small portion of its assets in 
fixed assets, and we would still be asking for an accelerat- 
ed depreciation simply because it happens to be in the 
construction business. I believe that would be a good way 
to have our recommendation refused. If the request for 
accelerated depreciation were made for the construction 
industry, not on a functional basis, that is to say not for 
every company engaged in the construction business but, 
rather, for companies engaged in the construction busi- 
ness whose capital assets in relationship to their total 
assets equal or exceed a percentage, there would be a 
much stronger case. 


There could be an extraordinary situation of a construc- 
tion company functionally that has $100,000-worth of 
assets, $10,000 in fixed assets and still asks for accelerated 
depreciation simply because it is in the construction busi- 
ness. If the request were made having regard to the ratio 
of fixed to total assets, I personally believe there would be 
a case. 


Mr. Sandford: Certain sectors of the construction industry 
are more capital-intensive than others. The roadbuilding 
and heavy construction side of it would benefit more from 
that proposal, whereas a business in the nature of general 
contracting, not so capital-intensive, would have the same 
problems with regard to cash flow. 


I think your suggestion is that we should produce an 
alternative that would help all our companies. However, 
we cannot think of any other than, as Mr. Stewart said, 
raising the level. However, to tie it to those specifically that 
have a fixed asset at a certain level might jeopardize some 
of the other members of our industry who are not in this 
position. 


Hon. Mr. Phillips: You might jeopardize them to the 
extent that you are not rendering a service to them as 
members, but you are improving your base. 


The Chairman: The accelerated depreciation under dis- 
cussion is in relation to the equipment and fixed assets of 
bricks and mortar. Really where they are seeking relief 
and assistance seems to be in the equipment area. 


Hon. Mr. Phillips: I was thinking of fixed assets in relation 
to the categories we are discussing. 


Mr. Poissant: Mr. Phillips is saying that the same compa- 
nies are now not buying equipment, but just renting. They 
would have no relief, and they say this only partly solves 
the problem of the construction industry, if some have no 
equipment whatsoever. A ratio of heavy equipment to 
total assets would perhaps be a criterion for a solution. 


Senator Molson: I do not often question Mr. Phillips’ 
opinion on matters. However, I have to question him on 
this because I wonder if stressing the percentage of assets 
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and fixed assets and equipment would tend to increase 
unemployment. It seems to me that the construction indus- 
try needs relief with regard to some of the settlements that 
have been made, more than it does in the equipment field. 
The settlement with the crane operators recently was per- 
haps a source of some concern to them. However, if we say 
they must have a high proportion in fixed assets, then 
presumably this will result in greater mechanization, 
which will reduce the labour content and therefore 
increase unemployment. 


The Chairman: It might increase the labour content 
which is required to produce that equipment. 


Senator Molson: The heavy equipment, by and large, I 
think I might say, is mostly not produced in Canada. I am 
afraid that that is very largely imported. Am I not correct, 
Mr. Stewart? 


Mr. Stewart: There is a high import rate, but there is an 
increasing percentage produced in Canada. 


Senator Molson: It is still very small, is it not? 


Mr. Sandford: Perhaps other incentives to the producers 
would help here, because certainly the labour problems 
increase the need for mechanization. 


The Chairman: Mr. Stewart, would you care to put in 
summary form what it is that the construction industry is 
requesting in this area of acceleration and what you hope 
to achieve? 


Mr. Stewart: It is basically set forth in page 5 of our brief. 
That contains the categories we are discussing and our 
feeling that the extension of accelerated depreciation to 
these categories of equipment would be of benefit to the 
construction industry. It would give a particular advan- 
tage to small businesses in construction operations, where 
the requirements for capital investment and working capi- 
tal are more pressing than in other phases of business. 


I will just mention another item in the current legislation 
that is of some concern to us. It relates to Joint Ventures; 
reference is made to it in the brief. Under the new legisla- 
tion, joint ventures are considered as partnerships, and 
there are new approaches for the taxing of partnerships. 


It presents problems which have not existed in the past, 
where two or more construction companies may see fit to 
join forces to undertake a particular project, where finan- 
cial problems or undue risk associated with the project 
might be too great for one company. 


It has worked effectively. It has been a rather loose and 
flexible arrangement. From readings that we get on the 
new legislation, it will tend to restrict, hamper and place 
additional costs on anyone contemplating future joint ven- 
ture operations. 


Senator Cook: Would the witness mind telling us if the 
great benefit to the construction industry will also benefit 
Canada? We are going to do something that will benefit 
the construction industry. What is in it for us? 


Mr. Stewart: I almost wish the honourable senator had 
given me this question deliberately, because I could launch 
into a speech on this subject. 


In all seriousness, the construction industry is the largest 
single industry in Canada. It accounts for 18 per cent of 
our Gross National Product. Everything that the construc- 
tion industry does affects other Canadians—the local 
school rate resulting from the cost of building a school, all 
the utilities, serivces, hydro electric plants, natural gas 
pipelines, and so on. Anything that the construction indus- 
try can do more effectively, or more efficiently, benefits 
the whole country. This is the situation in a nutshell. 


Senator Lang: How many employees are there in the 
construction industry? 


Mr. Stewart: It has been estimated that there are 568,000 
on site and over 600,000 in off-site supporting industries 
such as manufacturing, design, transportation of con- 
structing, materials, and so forth. 


The Chairman: That is an important segment. 


Mr. Stewart: If the construction industry is not healthy 
and not working effectively, the whole country suffers. 


The Chairman: Mr. Stewart, would you now care to move 
on to your next point? Have you finished with joint 
ventures? 


Mr. Stewart: We would like to see something that would 
exclude short-term joint ventures that are undertaken 
solely for the execution of a single project, as is common 
in the construction industry. 


Senator Connolly: To be excluded from the partnerthip 
rules? 


Mr. Stewart: Yes. As we see it, the partnership rules were 
designed basically to cover groups of professionals, possi- 
bly in the legal or accounting fields, in architectural opera- 
tions, or something of this nature, and not to cover the 
joint effort of two or more construction companies to 
undertake a specific project which cannot be practically 
undertaken by any one of them. 


The Chairman: In the course of our study of this bill we 
had the assistance of a gentleman who had made a consid- 
erable study of it. He expressed the opinion that a joint 
venture was not defined in the bill and that it was nota 
partnership. 


Mr. Stewart: May I say, as a poor contractor, that I would 
not for a moment question the rulings or interpretations 
you have received. I only hope they are right. 


This is a case which emphasises a remark that I was 
going to make, namely that there are many items in the bill 
that are not clear to many people—people who are far 
better trained in the subject than I am. 


I know that the concern which has been expressed 
throughout the country has been repeated within our 
industry. There are all kinds of problems. I do not think 
the department itself really knows what is involved. They 
may know what they intend. In view of the amendments 
that are currently being considered, or are being intro- 
duced, and the various problems that are bound to arise in 
the interpretation and implementation of the legislation, 
we in the industry have grave doubts as to whether it is 


practical to consider its implementation on January 1, 
1972. 
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There is a high percentage of small companies in the 
construction industry. I have attended a couple of tax 
seminars by so-called experts on the implications of the 
new legislation. I think that I have, perhaps, an average 
appreciation of economics, finance, and what-have-you; 
but I am hopelessly lost, and I know there are a lot of 
contractors who are no better than I am. 


The Chairman: Do not say ‘“‘hopelessly lost,’’ Mr. Stewart. 
We may find some way out of the morass, or whatever you 
want to call it. 


Mr. Stewart: The ideas are good, but there are so many 
complications that will have to be interpreted by the 
department and explained to all the firms of auditors and 
corporate accountants. 


In the case of major companies this may not be too bad, 
because they have specialists who are quite competent in 
this field. However, we have a tremendous number of 
small companies associated with the construction industry 
in this country, who have an accountant, so-called, who is 
not a chartered accountant. He has had no taxation train- 
ing. To attempt to introduce a new system of bookkeeping, 
a cost accounting system, and one thing and another, to 
meet the requirements of the new legislation, appears to us 
to present all kinds of practical problems. 


The Chairman: Mr. Stewart, I should tell you that some of 
us have come to the conclusion that although there is a 
good deal of complexity in Bill C-259, there are many 
things which appear, after repeated readings, to be very 
beneficial. 


Mr. Stewart: I do not think I would argue that point. You 
say “repeated readings”. That is an operation that we are 
going through now, as I see it. 


The Chairman: That is right. 


Mr. Stewart: The chairman of our taxation committee 
could not be here today because his company is currently 
involved in the re-assessment of its position in view of the 
implications of the bill, in trying to meet the situation, to 
cope with it, to fit their operations into it, and everything 
else. 


These are all practical problems. Let us multiply them 
by the number of companies that are affected. I cite con- 
struction because that is the field which we represent. You 
are all familiar with the number of small operators, from 
the two- or three-man operation to the 10-, 20- or 50-man 
operation. How can you expect people of this type to 
conform to the new legislation practically and effectively? 
With all due respect, the firm meaning and interpretation 
of the bill has still to be settled. 


The Chairman: Apropos that point, in a publication put 
out by the Clarkson, Gordon Company entitled Tomor- 
row’s Taxes, there is a chapter on partnerships, and a 
general summary of it, which conforms with your own 
thinking. 

Paragraph I.5 states: 

The proposed legislation does not introduce a defini- 
tion of a partnership. With the introduction of new 


rules that are considerably more comprehensive and 
complex than before, it will become even more impor- 


tant to determine whether a partnership does, in fact 
exist. This issue will become critical, for example, in 
determining whether a particular joint endeavour or 
joint venture constitutes a partnership and as a conse- 
quence whether property transferred to or from such 
a venture will be subject to the new rule that treats 
such a transfer of property as a sale at fair market 
value, resulting perhaps in taxable capital cost allow- 
ances. In such circumstances it will be highly desirable 
that competent legal advice be obtained to determine 
the status of the undertaking, preferably in advance of 
completing contemplated transactions. 


Mr. Stewart: It does present one more possible complica- 
tion, and the suggestion that competent legal counsel be 
consulted on the matter is good advice, but if everyone else 
in the country is trying to obtain the same competent legal 
counsel for advice on the implications of the tax changes 
between now and the end of December, there is going to be 
a bottleneck. 


Senator Cook: The problem is further complicated by the 
fact that the learned counsel will have no jurisprudence to 
go by. They are starting a new act now. 


The Chairman: Well, of course, you would have a starting 
point on partnerships, I would expect, in the provincial 
Partnerships Act. 


Senator Cook: I hope so. 


Senator Connolly: What you say, then, is that for all 
practical purposes it is going to be virtually impossible to 
get the new system running by January Ist. Have you any 
suggestions to offer the committee as to detail assuming 
that the new system is to be brought into effect at that 
time? 


Mr. Stewart: When the legislation is passed we would like 
to see some period—I do not know what the magic number 
is; three months, four months, six months— 


The Chairman: Or a year. 


Mr. Stewart: Some period of time during which there 
could be adequate publication of the legislation, the devel- 
opment of any regulations that might relate to it, the 
explanation of any areas that are not clear, and a general 
educational period whereby businesses could find out 
what they are supposed to do and how they are supposed 
to operate. The sudden introduction of new legislation 
when the people are not prepared for it—and perhaps they 
should be prepared for it—and when they are not aware of 
how they are to conduct their affairs to comply with the 
new legislation, seems to me to be an invitation to chaos. 


The Chairman: Mr. Stewart, are there not some aspects of 
a joint venture that might distinguish that type of opera- 
tion from a partnership? You have a joint venture when 
two construction firms undertake a project which they 
might feel was too big for either one of them to undertake 
alone. Now, what are the aspects of that in connection with 
how they would go about laying down their rules of opera- 
tion? Neither one loses its separate entity. Is that right? 


Mr. Stewart: They both retain their separate entities. 
They simply agree to work together during the course of a 
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particular project and there is some agreement as to the 
assumption of responsibilities and, presumably, shares in 
the profit or loss. 


The Chairman: You can see a real difference between 
that and a legal partnership or an accounting partnership. 


Mr. Stewart: It is our feeling that they represent quite 
different fields of operation, and this is why the suggestion 
has been made that there should be a definition. You could 
probably arrive at words that would cover the situation, 
but it is basically for a short term specific project as 
opposed to a continuing operation designed to cover the 
affairs of the business. 


Senator Haig: Mr. Chairman, is it not sometimes called a 
consortium? 


Mr. Stewart: It could be, yes. 


Senator Haig: A group of companies get together to 
handle a specific project and they enter into an agreement 
as to the work to be done and the sharing of the profits or 
losses. 


Mr. Stewart: It usually applies to, or is particularly appro- 
priate to major engineering projects where the physical 
size of the work is beyond the capacity of any one compa- 
ny, or where the degree of risk is such that even if one 
company did have the physical capacity to undertake the 
work it would necessitate putting all of its capacity on this 
one job. Under those circumstances you would have two, 
three, four, or even five companies pooling their resources. 
This has happened on some of the major dam projects in 
British Columbia where the scope of the work was beyond 
the capacity of any one company. 


The Chairman: Mr. Stewart, just pursuing that for a 
moment. In an ordinary business partnership individuals 
get together and they decide to carry on a business on a 
continuing basis, and so they form a partnership. But with 
a joint venture, two or more companies get together and 
pool their capacities on a specific project. It is not a 
continuing arrangement; it has a termination date. It 
seems to me that there are essential differences and they 
should be able to work out some definition. I agree that it 
is hopeless to leave this bill without a definition of partner- 
ship because the incidence of liability is great. 


Senator Lang: In a joint venture, Mr. Chairman, the two 
contractors at the same time each enter into a contract 
with the contractee, do they not, whereas in a partnership 
the persons joined together do not enter into separate 
agreements with a third party? 


The Chairman: Yes, that is right. 


Senator Beaubien: Could we arrive at a definition that 
would suit the situation, then? 


The Chairman: It is practicable to work out a definition, 


but, equally, it is absolutely necessary that there should be 
one. 


Senator Beaubien: What was done, Mr. Stewart, on the 
Seaway? A number of companies got together—Iroquois 
Constructors, and so forth. Did they form separate compa- 
nies, or— 


Mr. Stewart: There were a number of separate contracts 
and also a number of joint ventures. 


Senator Beaubien: Did they form partnerships? 


Mr. Stewart: It was usually a joint venture, to the best of 
my knowledge. 


You can have the procedure of creating a separate com- 
pany for a specific project, but there are disadvantages to 
this in so far as liability for other people is concerned who 
may have business with that body. With a joint venture the 
two or more partners in the joint venture have a contin- 
uing liability and responsibility, and this is considered to 
be in the public interest. 


Senator Burchill: Mr. Stewart, has the minister been made 
aware of the points you are raising before us this 
afternoon? 


Mr. Stewart: Through discussions and representations to 
Mr. Mahoney, his parliamentary secretary. 


The Chairman: Are there any other questions? 


Mr. Poissant: Mr. Chairman, I am just wondering that 
once a partnership is defined in the Income Tax Act, 
would it be agreeable if a joint venture were regarded asa 
partnership? Or, in the alternative, there could be an elec- 
tion under the Income Tax Act whereby they could elect to 
be considered to be not subject to the partnership rule 
and, therefore, be taxed on their share of income of the 
joint venture. Would that be a satisfactory solution? The 
partnership rule remains, but if they wished to embark on 
a partnership arrangement for a specific project where it 
might be beneficial to them to do so, they could, with the 
permission of the minister, be taxed on the share of the 
income from the joint venture and not as a partnership. 


Mr. Sandford: I feel that it would be reasonable, as long as 
it is clear and understood that they have to make an 
election. Otherwise, they will get caught. 


Mr. Poissant: Yes, we do not have to change a rule, and 
we do not have to define whether it is a joint venture, or if 
it is a partnership or not. It is merely a case of two people 
wanting to explore together such new resources, whether 
it be for this purpose or for that, and we are asking 
permission to consider this, not as being a partnership for 
tax purposes, but as our sole business. 


Mr. Sandford: If that were a right rather than a benefit 
decreed by the minister, I think it would be good; and you 
might have some definition then as to who could make 
such an election. 


Mr. Poissant: In a joint venture, as the Chairman was 
saying before, in a continuous partnership there is no such 
provision, but in a joint venture it is one single transaction. 


The Chairman: It is a right of election. 
Mr. Sandford: Yes, a right of election. 


The Chairman: A right of election to take yourself out of 
whatever may be the benefits in the partnership 
relationship. 
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Mr. Cook: You might run into the situation where one 
would make an election and the other would elect some- 
thing different. 


The Chairman: I do not think they would enter into a 
joint venture then. 


Mr. Sandford: There are problems such as this. If they 
should happen to get into a partnership, they have to make 
certain elections in regards to capital cost allowances. One 
may have a nice profit or a loss that he is carrying for- 
ward, and the other may not. 


Senator Cook: That could cause a conflict. 


Senator Isnor: Mr. Chairman, before we leave this, would 
you consider the term “‘equipment”’, a fixed asset or anoth- 
er term for income tax purposes? 


Mr. Stewart: On page 5 of the brief, we identify certain 
types of equipment which we feel might well be added to 
the present list of equipment in class 22. These are fixed 
assets. 


The Chairman: You mean they are fixed, of the freehold? 


Mr. Stewart: No, they are not fixed, of the freehold. They 
are moveable, but they are classified for accounting pur- 
poses as fixed assets. 


The Chairman: Are there any other questions? Have you 
anything further you want to add? 


Mr. Chutter: Mr. Chairman, there was one point with 
regard to Hon. Mr. Phillips’ initial question relating to 
reporting on the income tax form. He asked whether the 
Department of National Revenue did not offer certain 
indulgences in the reporting of income on a completed 
contract basis; and I think this is one of the main points 
the Association would like to stress. 


So far as Ican remember, throughout the whole postwar 
period, the Department of National Revenue has allowed 
the contractor, as an administrtive practice, to report on 
the completed contract method for lump sum contracts up 
to two years’ duration. This has worked well, and is used 
by approximately half of our members. It has worked well 
so far as we know for the department. It has been an 
administrative practice now for 20 years or more. The only 
problem from our standpoint is that it has no legal status, 
and in the event of a dispute over assessments, there is no 
right of appeal because there is no legal basis for this 
administrative practice. What our interested members 
would dearly like to see, I feel, in the interest of equity and 
regularity, is to have this administrative procedure, which 
has been in existance for a couple of decades or more, and 
is in the United States law, confirmed by being given legal 
status in our own Income Tax Act, and extended to stipu- 
lated unit price contracts. Right now it is restricted, in 
practice, to lump sum contracts. 


The Chairman: You have attached an appendix to your 
brief. 


Mr. Stewart: Yes, sir. 


The Chairman: And this is your concept of the language 
that you would like to have changed from administrative 
practice to gain statutory support. 


Banking, Trade and Commerce 


40: 35 


Mr. Chutter: Yes, this was prepared last year before the 
bill to amend the Income Tax Act came out. Basically, this 
would be the proposal from the Association as to the 
possible wording. 


The Chairman: The Department of Finance would also be 
in possession of this wording? 


Mr. Chutter: Yes, this was filed not only with your com- 
mittee, but with the Department of Finance, the Depart- 
ment of National Revenue, the Department of Justice and 
anybody else who might be interested. 


Mr. Poissant: Mr. Chairman, on this very point, the 
department recognizes the common practice on the com- 
pleted contract method but yet in your recommendations, 
Appendix G—and I agree with you by the way, you are 
asking for the holdback as well, am I correct? You are 
asking for the complete contract, and are you not asking in 
3(a) on page 2 of this appendix that the holdback be given 
as well? 


Mr. Sandford: The reason that is in there is because we 
are anticipating what action the Government might take 
on this bill, and what we are trying to do is legalize the 
Colford decision if they should come along with some 
amendment. 


Mr. Poissant: I agree with you entirely. I had a case like 
this in the department. But your brief does not stress that. 
It merely says the Government recognizes this method of 
administrative practice. Yet I think, legally speaking, you 
are entitled to the holdback at the end of any year. 


Mr. Sandford: As we understood it, the Bill did not upset 
this decision. That is the professional advice we obtained. 


Mr. Poissant: Is there a recent judgment on that? 


Mr. Sandford: The Colford decision has not been upset, so 
that means we still have it to rely upon. 


Mr. Poissant: I know. That should be stressed in your 
brief that you should be entitled to the holdback, because 
that is what you are asking in your appendix. 


The Chairman: Would you please write us a note specifi- 
cally dealing with that, since the issue has been raised? 


Mr. Sandford: Yes, our whole appendix presupposes this 
situation. We do not ask for what is in the United States 
law on completed contracts on jobs of two years’ duration, 
but that the final determination on tax be left until the job 
is completed and all the results are in. 


The Chairman: You want this on a completed lump sum 
basis, and also on a complete unit price. Anything else? 


Mr. Sandford: Mr. Chairman, I think that is all. 


The Chairman: We have enjoyed your appearance and 
your representations here today, and for the manner in 
which you answered the questions. 


Mr. Stewart: That is very kind of you, sir. On behalf of the 
Association, I can only say we have appreciated the oppor- 
tunity of presenting our case and trying to explain why we 
are concerned about the bill’s implications to construction 
in Canada. 
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The Chairman: Thank you very much. 


Now gentlemen, before we adjourn, I should tell you 
what we have for tomorrow. Tomorrow we will meet in 
Room 356-S at 9.30 a.m. We have three different groups— 
the National Association of Canadian Credit Unions, the 
Co-operative Union of Canada, and the Allstate Insurance 
Company of Canada. And I should point out to you, in 
case you are making plans for a week ahead, the following 
week on Wednesday and Thursday, the 20th and the 21st, 
we have the Canadian Jewish Congress, and Massey-Fer- 
guson Limited. Massey-Ferguson, I take it, will involve 
international revenues. 


Senator Beaubien: And this will be in the afternoon? 


The Chairman: No. I am attempting to fit in Alcan 
Finances also next Wednesday. 


Senator Beaubien: They are down for the 27th. 


The Chairman: I know, but it would be convenient if we 
could hear them when we are discussing a similar ques- 
tion, relating to international income, with Massey-Fergu- 


son. In that case we may enlarge to three hearings on 
Wednesday, October 20. 


On Thursday, October 21 we have a very important 
group, the Canadian Bar Association. Their hearing has 
been scheduled to start at 9.30 a.m. Later in the day we will 
hear the Independent Petroleum Association. 


We are endavouring to hear some of the important 
aspects which we discussed when we were “going to 
school” to learn about the bill. 


Senator Beaubien: I will not be here during the morning 
of the 20th. If Alean could be set down for the afternoon it 
would suit me better. 


The Chairman: Depending on how long the Canadian 
Jewish Congress takes—I know the points involved—we 
might hear both the Congress and Massey-Ferguson on 
Wednesday morning and schedule Alcan firmly for the 
afternoon. I think we can safely say Alcan will appear 
next Wednesday afternoon. 


We will adjourn until tomorrow morning at 9.30. 
The committee adjourned. 
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Order of Reference 


Extract from the Minutes of the Proceedings of the 
Senate, September 14, 1971: 


“With leave of the Senate, 

The Honourable Senator Hayden moved, seconded 
by the Honourable Senator Denis, P.C.: 

That the Standing Senate Committee on Banking 
Trade and Commerce be authorized to examine and 
consider the Summary of 1971 Tax Reform Legisla- 
tion, tabled this day, and any bills based on the 
Budget Resolutions in advance of the said bills coming 
before the Senate, and any other matters relating 
thereto; and 

That the Committee have power to engage the ser- 
vices of such counsel, staff and technical advisers as 
may be necessary for the purpose of the said ex- 
amination. 


After debate, and— 
The question being put on the motion, it was— 
Resolved in the affirmative.” 


Robert Fortier, 
Clerk of the Senate. 
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Minutes of Proceedings 


Thursday, October 14, 1971. 
(49) 


Pursuant to adjournment and notice the Standing 
Senate Committee on Banking, Trade and Commerce met 
this day at 9:30 a.m. to further examine: 


“Summary of 1971 Tax Reform Legislation”. 


Present: The Honourable Senators Hayden (Chairman), 
Beaubien, Blois, Burchill, Carter, Connolly (Ottawa 
West), Cook, Desruisseaux, Flynn, Gelinas, Isnor, Lang, 
Macnaughton, Molson, Smith and Walker—(16). 


Present, but not of the Committee: The Honourable 
Senator Bourget—(1). 


In attendance: The Honourable Lazarus Phillips, Chief 
Counsel; Mr. C. Albert Poissant, C.A., Tax Consultant. 
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Mr. Kenneth Weatherley, President of the Ontario 
Credit Union League and Executive member of 
NACCU, Ottawa; 

Mr. Frederick Graham, Chartered Accountant, 
Campbell, Sharp, Nash & Field, Vancouver; 

Mr. Joseph J. Dierker, Legal Counsel, Francis, 
Gauley, Dierker & Dahlem, Saskatoon; 

Mr. Andre Morin, Director, Research Department, 
La Federation des Caisses Populaires Desjardins, 
Levis, Que.; 

Mr. Raymond Blais, Director, Technical Services, 
La Federation des Caisses Populaires Desjardins, 
Levis, Que.; 

Mr. Robert J. Ingram, General Manager, National 
Association of Canadian Credit Unions, Toronto. 


Co-Operative Union of Canada: 


Mr. Breen Melvin, President; 

Mr. Joe Dierker, Solicitor; 

Mr. Martin Legere, President, Le Conseil Canadien 
de la Cooperation; 

Mr. Richard Newberry, Controller, Co-op Federee 
de Quebec; 

Mr. R. H. D. Phillips, Research Director, Sas- 
katchewan Wheat Pool; 

Mr. Ed. Chorney, Treasurer, United Co-operatives 
of Ontario; 

Mr. John R. Moore, Treasurer, Maritime Co-opera- 
tive Services; 
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Mr. G. L. Harrold, President, Alberta Wheat Pool; 
Mr. J. A. Dionne, President, Federation des Maga- 
sins Co-op. 

Allstate Insurance Company of Canada: 


Mr. John Atkinson, President & Managing Direc- 
tor; 

Mr. Donald J. McRae, Financial Controller; 

Mr. Michael G. Welch, Tax Supervisor. 


At 12:25 the Committee adjourned to the call of the 
Chairman. 


ATTEST: 


Frank A. Jackson, 
Clerk of the Committee. 
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and Commerce 
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Ottawa, Thursday, October 14, 1971 


The Standing Senate Committee on Banking, Trade and 
Commerce met this day at 9.30 a.m. to give consideration 
to the Summary of 1971 Tax Reform Legislation, and any 
bills based on the Budget Resolutions in advance of the 
said bills coming before the Senate, and any other mat- 
ters relating thereto. 


Hon. Salter A. Hayden (Chairman) in the Chair. 


The Chairman: Honourable senators, this morning we 
have three groups making submissions: the National 
Association of Canadian Credit Unions, the Co-operative 
Union of Canada, and Allstate Insurance Company of 
Canada. 

We have moved to this committee room this morning 
because some of those making submissions may wish to 
make them in French. We have the simultaneous transla- 
tion system working, so that will facilitate the hearing. 

The first group is the National Association of Canadian 
Credit Unions. I have been furnished with a list of the 
members attending; and they are: Mr. George May, 
Chairman of the Tax Committee and General Manager of 
the B.C. Central Credit Union, Vancouver, B.C.; Mr. Ken- 
neth Weatherley, President of the Ontario Credit Union 
League, and Executive Member of NACCU, Ottawa; Mr. 
Frederick Graham, a Chartered Accountant with Camp- 
bell, Sharp, Nash & Field, of Vancouver; Mr. Joseph J. 
Dierker, Legal Counsel of Messrs. Francis, Gauley, Dier- 
ker & Dahlem, Saskatoon; Mr. Andre Morin, Director, 
Research Department, La Fédération des Caisses Popu- 
laires Desjardins, Levis, Quebec; Mr. Raymond Blais, 
Director, Technical Services, La Fédédation des Caisses 
Populaires Desjardins, Levis, Quebec; Mr. Raymond 
Blais, Director, Technical Services, La Fédération des 
Caisses Populaires Desjardins, Levis, Quebec; and Mr. 
Robert J. Ingram, General Manager of the National 
Association of Canadian Credit Unions, Toronto. 


I take it those are the appearances. Who is going to 
make the first presentation? 


Mr. George May, Chairman of the Tax Committee, 
National Association of Canadian Credit Unions: Mr. 
Chairman, I shall. Perhaps Mr. Dierker might join me. 
He is our legal counsel. In addition, from time to time, 
I would like to call on our technical advisers. 


The Chairman: Yes, we do not have room for all of 
them up here, but they will be available. Do you wish 
to make an opening statement? 


Mr. May: Yes, if I may. I would like to put on record 
two additional members of our delegation who are im- 
portant to our submission and will probably make a con- 
tribution during our hearing today. Mr. Paul E. Charron, 
General Manager of La Fédération des Caisses Populaires 
Desjardins is with us; along with Mr. Ives Lamothe, 
Technical Services, La Fédération des Caisses Populaires 
Desjardins. 


Mr. Chairman, in introducing our submission to the 
Senate, may we first express our appreciation for the pre- 
vious report of the committee regarding our earlier 
appearance before you. We appreciated your comments 
to the Government on our position. 

We should also at the outset like to take cognizance of 
the amendments produced in the House of Commons yes- 
terday respecting the tax bill, and particularly our posi- 
tion in relation thereto. As you might expect, we have not 
had much opportunity to analyze these amendments and 
their effect on the position of the credit unions. 


The Chairman: We are in the same position; we have 
not had an opportunity to view the amendments, and they 
will not be available until approximately 10.30 this morn- 
ing. Therefore we are dependent on the newspaper re- 
port, and you will have to tell us whether that agrees 
with your understanding of the effect of the amendments. 


Mr. May: We will endeavour to do that. There are some 
areas which were not included in the amendments, which 
we interpret from the newspaper report, mainly, and our 
attendance in the house to hear some parts of the actual 
presentation. We would like to comment specifically on 
these, as they will now constitute the key issues with 
relation to the position of the credit unions and the tax 
bill. 

There are two basic issues in this area. I would like to 
comment on the amendments and these two basic issues 
which were not dealt with specifically in the amendments 
introduced yesterday and call on our legal counsel, Mr. 
Joseph Dierker. 


Mr. Joseph J. Dierker, Legal Counsel, National Associa- 
tion of Canadian Credit Unions: Mr. Chairman, we have 
had the opportunity of reviewing briefly the actual word- 
ing of the amendments, in addition to seeing the news- 
paper report. We will do so, as they have been presented 
in the House of Commons. 

A review of the amendments which have now been 
proposed by the Government reveals two areas of con- 
cern to credit unions and caisses populaires. First is the 
area of permitted business activity of credit unions and 
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caisses populaires. The initial draft of clause 137 con- 
tained a very serious restriction as to the investments 
a credit union might make. It was allowed basically loans 
to members or investments in prime government bonds 
in the sense of Government of Canada and governments 
of provinces. This has been modified to permit investment 
in municipal and secondary government bonds. Credit 
unions and caisses populaires are, however, concerned 
about the nature of that definition. 


Clause 189, in effect, provides for a penalty tax for 
monies invested in ineligible investments. 


Clause 125 provides for a low rate of tax, basically 
25 per cent. This, with some modifications, should be 
available to credit unions. The Government indicates that 
they will be introducing some proposals to make this 
more applicable to credit unions. In that regard we do not 
have the amendments. 


However, we are concerned with respect to the defini- 
tion of the investments that a credit union can make. If 
a credit union makes investments other than those spe- 
cifically defined in that section, a reviewing officer acting 
for the Department of National Revenue could well con- 
strue it as being an ineligible investment under clause 
189, in respect of which the credit union would have to 
pay tax. 


We find it a little peculiar that credit unions and 
caisses populaires should be subject to tax, as other finan- 
cial corporations, but that there should be a specific pro- 
vision written into the section defining the investments 
they can make. 


Basically we would like to see provision in the act for 
a credit union or caisse populaire to carry on a full finan- 
cial business and exercise the investment powers given 
under its act of incorporation. 


Senator Are 


189(4)(b)? 


Connolly: you referring to clause 


Mr. Dierker: I do not have the act in front of me. 


The Chairman: Clause 189(4)(b) deals with ineligible 
investments. Is that the clause? 


Mr. Dierker: Yes, clause 189(4)(b) refers to property 
that was not acquired for the purpose of gaining or pro- 
ducing income from an active business. I am concerned 
that when this is related to the provision in clause 137 
which indicates where a credit union may invest its 
money which, as I say, is now defined to be government 
bonds and secondary government bonds, it will be inter- 
preted as being the business activity of a credit union and 
caisse populaire. 


The Chairman: Clause 137 also runs into a number of 
subclauses; to which are you addressing yourself? 


Mr. Dierker: Clause 137(6)(b). You will note that in 
the initial draft of Bill C-259 basically the investments 
could be only in bonds guaranteed either by the Govern- 
ment of Canada or of a province. This has been modified 
in the amendments brought down yesterday to include 
municipal bonds and public bonds. 
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Senator Connolly: Is that amendment made to clause 
137(6) (b) (i) (A)? 


The Chairman: We have not yet seen the amendments. 


Mr. Dierker: The proposed amendment is to clause 
137(6)(b)(B). 


Senator Connolly: (i)(B)? 
Mr. Dierker: That is correct. 


Senator Connolly: Which now reads: 


bonds of, or guaranteed by, the Government of 
Canada or of a province. 


And to that has been added municipal and secondary 
bonds? 


Mr. Dierker: That is right. 
Senator Connolly: At both levels? 


Mr. Dierker: The wording is this: 


or a Canadian municipality or bonds of a munici- 
pal or public body performing a function of Govern- 
ment in Canada. 


It specifically excludes bonds of corporations, of course, 
by that definition. 


Senator Gelinas: Does that include the bonds regarding 
hospitals subsidized by the Province of Quebec? 


Mr. Dierker: I would say yes, if they are guaranteed 
by the Province of Quebec. 


Senator Gelinas: It is a guarantee through subsidies: 
they are not fully guaranteed, as in the case of Hydro 
Quebec. 


Senator Beaubien: The interest is guaranteed. 
Mr. Dierker: Perhaps Mr. Morin could answer that. 


Mr. Andre Morin, Research Department, La Federa- 
tion des Caisses Populaires Desjardins: I would think so, 
Senator. This would be granted, but the problem, at the 
present time, is that the definition of a caisse populaire 
is being broadened and it is permitted to have more obli- 
gation in its definition, but not to the point where one 
knows what financial activities it could conduct. In our 
opinion, the main problem is that we have provincial 
legislation which is already there to restrict the activi- 
ties of the caisses populaires, the credit unions. And it 
seems to us that all the financial activities that are per- 
mitted under provincial legislation should also be per- 
mitted by legislation as a normal activity because, 
otherwise, all that is going to happen, we are going to 
start having a lot of red tape concerning a few invest- 
ments that can be made. I can give you an example: if 
credit unions exist in a general finance company, it is a 
corporation and we are... 


Senator Beaubien: That is a very good thing. 


Mr. Morin: I agree. If credit unions could support the 
Société générale de financement, they should pay a tax, 
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an additional tax by buying shares in the S.G.F. because 
that would be regarded as an investment which is not 
permissible to credit unions. Provincial legislation pro- 
vides for it, and at that moment we fall into an admin- 
istrative trap which must, of necessity, be recognized 
and there is provincial legislation which already provides 
for the activity which the caisses populaires, the credit 
unions, can conduct. Federal legislation which overlaps 
all that should recognize that, credit unions should be 
recognized as full-fledged financial institutions. It is not 
because they are private corporations belonging to a 
large number of individuals that they should be met with 
tricky legislation and red tape. 


Senator Bourget: Well, what you are asking for is that 
the conflict which might exist between federal and pro- 
vincial legislation be eliminated? 


Mr. Morin: That is right. Such as section 189 as it now 
stands, and section 137. We already see a source of con- 
flict there, and it should be specified immediately in 137 
that a credit union is a full-fledged financial institution 
and that the investments, the financial activity permitted 
under the legislation which governs it is a normal ac- 
tivity. 


Senator Connolly: Could I ask this question in English, 
because I am a little more familiar with it? You speak 
primarily of a conflict between the law of Quebec re- 
specting investments of co-operatives and the proposed 
federal act. What is the situation with respect to the 
other provinces? Is there conflict also? 


Mr. Dierker: The answer to that question is “yes.” 


Senator Connolly: Do you have some concrete pro- 
posed amendment which would perhaps reconcile the con- 
flict between the laws of all the provinces and the pro- 
posed amendments to the federal tax act? 


Mr. Dierker: The suggestion that we are making is that 
credit unions and caisses populaires be permitted to in- 
vest their funds in investments permitted under their 
provincial acts. That covers the matter province by 
province. There is also a federal act dealing with some 
of the centrals. 


Senator Connolly: What about subsequent amendments 
to provincial acts? Would you say that for the time being 
they should be qualified to make amendments to pro- 
vincial acts? Is that your idea? It could be that provin- 
cial legislatures could amend their legislation from time 
to time and the federal legislation would not be changed. 


Mr. Dierker: With regard to credit unions and caisses 
populaires making an investment, as from time to time 
provided under their act of incorporation, as long as 
the federal act provided that it was an eligible asset 
within the meaning of section 189, there would be no 
problem. 


The Chairman: The effect would be that the provincial 
legislature would be writing the ticket, and that would 
be paramount in the selection of investments. 
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Mr. Dierker: They presently are, in the sense that pro- 
vincial governments are the incorporating bodies of 
credit unions, except for the centrals which operate under 
the Cooperative Credit Associations Act, which is a fed- 
eral act. 


The Chairman: If amendments come in from time to 
time, how could you expect a provision now that would 
say that whatever those amendments might be in the 
future by the provincial authority, you should have the 
approval of the federal authority to make those invest- 
ments? Do you not think that they should have some 
right of supervision? 


Senator Beaubien: Supposing a province said that a 
credit union could buy junior mining stock? 


The Honourable Lazarus Phillips, Chief Counsel to the 
Committee: I think you are asking for something less 
than you already have in the act. Under section 137(6)(b) 
you are not restricted to the type of investments cover- 
ing and including the amendment, because your income 
need only be derived primarily from and not exclusively 
from. 


Mr. Dierker: I recognize that. 


Hon. Mr. Phillips: The word “primarily” could mean, 
in law, 51 per cent, and you could get the 49 per cent 
from other sources. 

The penalty section, under section 189(4)(b), says: 
“Ineligible investment” of any particular corporation 
means a property that was not acquired for the 
purpose of gaining or producing income from an 
active business of the particular corporation. 


Surely, the active business of a credit union or caisse 
populaire is an active business allowed by law. There- 
fore you do not fall into the danger of ineligible invest- 
ments. I would say you would have all the protection 
you need under sections 137(6)(c), and 189(4)(b). My im- 
pression is that if we attempted to give you relief we 
might end up by narrowing your broad rights. 


Mr. Dierker: If only I could be sure that would be the 
interpretation given by the Department of National 
Revenue to the matter of active business. 


Hon. Mr. Phillips: Perhaps you should see that I am ap- 
pointed counsel to the Department of National Revenue! 


Hon. Mr. Beaubien: At the usual fee, $1 a year? 


Mr. Dierker: I take it that we have your assurance 
that that would be your opinion? 


Hon. Mr. Phillips: That would be my opinion, if you 
had me appointed. 


Mr. C. Albert Poissant, the Committee’s Adviser on 
Taxation: I think that the credit unions, where section 
894B is concerned, are perhaps interested in knowing 
that a company which makes a deposit in a credit union 
—that should not be classified as an investment which 
is ineligible but one that is eligible. That is the differen- 
tiation; not where you are concerned but where all the 
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other companies are concerned. Is that the interpretation 
that you want to give it, sir? 


Mr. Morin: About section 189, there are two points, 
two requests that we had made. An initial request was 
that a credit union be recognized as a financial institution 
and that any private corporation which temporarily in- 
vested funds in a credit union would see its funds in- 
vested in a credit union as an eligible investment. You 
are quite right, this is perhaps the first thing that struck 
us, that we had to ask for. We confess that when we 
first presented the matter to the Finance Department, 
they were somewhat annoyed saying: we are sorry, we 
forgot. And that amendment has apparently been made, 
according to the information we have. 

The other amendment would be one simply so as not to 
have any pitfalls concerning the interpretation of section 
189 versus 137. 

I quite like the interpretation that Mr. Phillips gave: 
I am not a lawyer, but that pleased me like that. But 
it seems that one should always be wary of lawyers as a 
whole. 


Mr. Poissant: Unless, as Mr. Phillips suggested a while 
ago, you have him as a legal adviser in the Revenue De- 
partment. 


Hon. Mr. Phillips: That would eliminate the whole 
difficulty. 


The Chairman: Would you please carry on, Mr. Dier- 
ker? 


Mr. Dierker: We are concerned about what we think 
is a conflict between sections 137 and 189, and I would 
recommend this matter to the committee for its con- 
sideration. 


A matter that concerns us greatly is the application of 
a small business limit to credit unions and caisses 
populaires. The information presented in the house yes- 
terday was that an amendment was being considered in 
respect of this, and this part was reported in the news- 
paper this morning. However, the amendment is not yet 
available. 


The Chairman: What limit are you referring to, the 
$400,000? 


Mr. Dierker: There are two limits. The first is the 
$50,000 annual limit, and the second is the maximum of 
$400,000. 


The Chairman: Are you addressing yourself to both 
of those? 


Mr. Dierker: It is a combination. 


The Chairman: What do you say the $50,000 and the 
$400,000 should become? 


Mr. Dierker: We are suggesting there should be pro- 
vision written into either section 137, dealing with credit 
unions, or section 125, which permits a form of deduc- 
tion for credit unions and caisses populaires which is 
not presently provided for in corporations. 
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Senator Beaubien: Deduction of what? 


Mr. Dierker: Deduction of income before calculation of 
the figures. You will appreciate that under provincial 
legislation and regulations pertaining to credit unions and 
caisses populaires, money must be placed in reserve 
by these organizations to provide for their individual sol- 
vency. 

They are all separate incorporations and are not tied in 
with the Bank of Canada or anything of that nature. 

Once the funds are put in, these reserves become non- 
divisible and, as such, the credit unions and caisses popu- 
laires cannot pass these out. 


There is therefore no way that credit unions and 
caisses populaires can take advantage of the benefit writ- 
ten into section 125 which permits a corporation to con- 
tinue to have a low rate of tax if it pays dividends, be- 
cause there is no way it can legally pay dividends from 
moneys put into reserves. 

I suggest that cognizance be taken of this peculiarity 
and that provision be made to cover it. 


The Chairman: In other words, that the $400,000 ac- 
cumulated earnings would not include reserves? 


Senator Beaubien: The reserves would not be con- 
sidered as earnings? 


Mr. Dierker: The reserves would not include the 
amounts of money that are put into the non-divisable 
reserve account. 


The Chairman: You mean money put in there out of 
earnings? 


Mr. Dierker: That is right. As you appreciate, to a 
greater extent these moneys are put in out of earnings 
under compulsory provincial legislation to provide for the 
solvency of these organizations. 


Senator Connolly: Would you tell us something of the 
history and how these moneys are used? Are they in 
that reserve account, as you call it, permanently? 


Mr. Dierker: Yes. They are put into the organization 
and they remain in the credit union as long as the credit 
union exists. If the credit union ceases to exist they will 
go to some form of charity, generally speaking. 


Senator Beaubien: So they really never become earn- 
ings? 


Mr. Dierker: They are initially earnings of the credit 
union but they are not capable of allocation. 


The Chairman: What use may be made of the reserve 
account? 


Mr. Dierker: These funds can be invested by the credit 
union and are invested by the credit union in bonds. 


Senator Connolly: Allowable securities? 
Mr. Dierker: Yes, allowable securities. 


The Chairman: But what is the purpose of the re- 
serve? 
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Mr. Dierker: The purpose of the reserve is to ensure 
the financial stability of the credit union. These reserves 
are basically 20 per cent of the income of the credit 
union per year, on an average. 


The Chairman: Yes. 
Mr. Dierker: This is speaking in generalities. 


Senator Beaubien: You put aside these reserve funds 
and you invest them. Now, is the revenue earned from 
those investments considered as income? 


Mr. Dierker: Yes, the revenue is income. 


Senator Beaubien: It is considered income. There is 


no problem there. 


Senator Molson: Mr. Chairman, what governs the size 
of these reserves? 


Mr. Dierker: In many provinces it is governed by pro- 
vincial legislation. 


Senator Molson: What is it based on? 


Mr. Dierker: Generally speaking, it is based on a per- 
centage of the earnings of the credit union. Up to about 
20 per cent of your earnings must be put into a re- 
serve fund. 


Senator Burchill: Each year? 
Mr. Dierker: Each year, yes. 


Mr. Frederick Graham, Member, Tax Committee, Na- 
tional Association of Canadian Credit Unions: I believe 
the limitation, Senator Molson, is carried on by legis- 
lation until the amount of the reserve reaches 10 or 5 
per cent of the loans outstanding for the shares, as the 
case might be. In the federal act the amount is 20 per 
cent of earnings each year until such time as the reserve 
is equal to 10 per cent of the paid-up capital and de- 
posits, or, in effect, the loans of the organization. 


Senator Connolly: What happens after that? Is that 
amount required to be put in annually? 


Mr. Graham: It stops; it does not carry on. 


Senator Connolly: Well, I think you had the same 
idea, Mr. Chairman; that is, if this fund continued to 
build up at the rate of 20 per cent forever it would 
amount to an enormous figure. 


Senator Beaubien: Mr. Chairman, once the limit as set 
down by federal law has been reached, is there any 
problem then? 


Mr. Dierker: Once the limit has been reached there is 
no further allocation to this reserve. 


The Chairman: Which limit, the federal limit or the 
provincial limit? 


Mr. Dierker: Whichever limit is applicable. 


Senator Beaubien: Do you take your choice? 
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Mr. Graham: It depends on whether you are registered 
under the federal act or under the provincial act. The 
only organizations under the federal act are the central 
organizations. There are only four or five provincial cen- 
trals which are registered under the federal act. Under 
the federal act you must go up to 10 per cent. Generally 
speaking, the provincial limit is something less. In other 
words, a local credit union would reach its plateau, pre- 
sumably, at an earlier stage than a central organization 
under the federal act. 


Mr. Morin: May I comment on that? I would simply 
like the Senator to realize that it is quite rare for the 
Caisses Populaires to reach the famous limit on reserves, 
and I can tell you that if one looks at the province of 
Quebec, we are obliged by law to place 10 per cent of 
our annual operating surplus, or of our annual profits, 
if you prefer, in the reserves. In practice, for the past 
20 years we have been carrying an average of 50 per 
cent of our operating surplus in the reserves; neverthe- 
less during that time, taking one year with another, 
our reserves have represented about 4.5 to 4.6 per cent 
of our assets. This is a percentage of the operating 
surplus, and when it is low, even a high percentage will 
not necessarily offset the increase in assets; once again, 
even if we place much more in these reserves than we 
are bound to by law, we still have reserves equal to about 
4.5 to 4.6 per cent of our assets, and if you compare that 
with other financial institutions you will all realize as I 
do that these reserves are not out of line, far from it; 
the other financial institutions all have slightly higher 
reserves than we do. 

Now if we look at section 125, this provides an in- 
centive to force this private corporation to specify the 
individual owners of its surplus, and that,—the reasoning 
behind that as we understand it is to enable us, first 
of all, to have the business income taxed at the indi- 
vidual rate, and then to avoid the problem of “dividend 
stripping”, which occurs later when funds begin to ac- 
cumulate in these enterprises and the time comes when 
the shareholder stops investing in the business, when he 
needs his money, and he has a problem because of his 
tax. If you take this type of reasoning and try to apply it 
to the Caisses Populaires, it does not work, because our 
Act states that this reserve fund is indivisible, no one 
is about to pocket it and be faced with a problem of 
“dividend stripping”; it is a joint fund belonging to the 
entire group of members, for use in providing the small 
businesses in their own area with financial stability. 
Bear in mind, as Mr. Viateur said earlier, that the Caisses 
Populaires are all responsible for ensuring their own 
stability since they are completely autonomous, and when 
I tell you that they hold 4.6 per cent of their assets in 
reserve, and that the other financial institutions through- 
out the country have more than that, I mean to say that 
this 4.6 per cent is not exorbitant; there is no problem 
of ‘dividend stripping”; the institution belongs to the 
community which will keep its money there to make its 
enterprise more stable. There is nothing which would 
militate in favour of a provision requiring large amounts 
in it; on the other hand, however, it ensures the sta- 
bility of quite an important sector of financial activity 
in Canada. 
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The Chairman: Mr. Morin, we have been talking so far 
about what I will call the statutory reserve required by 
provincial and federal authorities representing a percen- 
tage of the earnings of the year which must be put into 
that reserve and which has very tight restrictions on 
the use that might be made of that reserve. Now, what 
you wanted was to have the amount of those reserves 
not entered into the calculation of the $400,000 limit 
for small businesses. 


Senator Connolly: Or the low rate of taxation for the 
first $50,000 of profit. 


The Chairman: I thought I understood you to say that 
some of the credit unions put into their reserve funds 
something in excess of the statutory amount. Now, are 
you asking that whatever amount they put into the 
reserve fund should be deducted in arriving at the ac- 
cumulation of earnings to represent the $400,000 a year? 


Mr. Morin: Yes. 


The Chairman: You realize you have no limitation and 
you could build up a substantial operation and ac- 
cumulate substantial reserves only part of which would 
be subject to the provincial and federal dictates as to 
what use you might make of such reserves. 


Mr. Morin: That does happen, but you will realize that 
credit unions have never been limited as to the amount 
they can put in the reserve. Our reserves are made gra- 
dually, at the same rate as assets; believe me, we do not 
need an incentive. 


We already have the weight of democracy behind us; 
our members—what they put in the reserves of the group 
cannot be distributed among themselves, and certainly we 
have a weight behind us where people say, “give us 
patronage dividends rather than putting the money in 
reserves.” 


The Chairman: Are you saying that whatever amount 
you put into the reserve in excess of the statutory re- 
quirement, provincial and federal, once it gets into the 
reserve it cannot be distributed other than in the same 
way that the provincial and federal statutes would per- 
mit you to make use of the reserves? Is that what you 
are saying? 


Mr. Morin: I think so, yes. 
Mr. Dierker: That is correct. 


Mr. Morin: We are speaking of just a calculation of the 
amount entering into the total business limit concept. We 
are not speaking of the rate of taxation on this amount. 
We are speaking of the five per cent on the amount we 
are placing in our reserves. 


Senator Connolly: Perhaps I might act as a devil’s 
advocate here for amoment. If what the witness says 
were realized, it seems to me that the credit union in 
question could defeat the purpose of the provisions of 
the small business limit. In other words, they could put 
in almost any amount they desired to keep it below the 
$50,000 annual limit and the $400,000 overall limit. They 


would seem to be in a position that other taxpayers who 
might be in the same type of category might not be able 
to achieve. 


Senator Beaubien: They would have an advantage. 


Senator Connolly: I think so. I would ask them to deal 
with that. I am not using a club but I simply say this is 
the way it looks to me. 


The Chairman: Mr. Morin has said that he is not a 
lawyer and that he is always very careful when talking 
to lawyers, so maybe we should talk to their lawyer, Mr. 
Dierker, and see what he has to say. 


Senator Cook: Could I ask a question on this point? 
Is it correct that when you allocate some money to reserve 
and it has gone once and for all, the members can never 
get that money? Is that correct? 


Mr. Dierker: Yes, that is correct. 


Senator Cook: In other words, you have the choice of 
paying tax on some and retaining some, or paying no tax 
and allocating it all to reserve? 


Mr. Dierker: No, senator, that choice does not exist 
for credit unions in Canada. 


Senator Cook: Not under your proposed amendment? 


Mr. Dierker: No. Under the proposed amendment Mr. 
Morin was speaking about we are bringing to the atten- 
tion of this committee that a credit union or caisse popu- 
laire does not have the ability to reduce this $50,000 and 
the $400,000 limit in the way a corporation can, because 
a corporation can by paying dividends get a $4 credit for 
every $3 of dividends paid out. In the case of a caisse 
populaire or a credit union, the moneys put into these 
reserves cannot be distributed. What we are saying is 
that these reserves are required, that under many pro- 
vincial legislations there is no choice. Secondly, even if 
it is not required by provincial legislation, as in the case 
of Quebec, where reserves in excess of the provincial re- 
quirements are put into reserves, this is done under the 
existing bylaw provisions of the credit union, and to 
maintain the stability of the caisse populaire. Once these 
funds are put in there they can no longer be distributed. 


Hon. Mr. Phillips: The expression used is ‘democratic 
pressure”, I think Mr. Morin said. 


Senator Cartier: If these reserves are not divisible and 
cannot be distributed, what advantage is there in build- 
ing up the reserves beyond what is necessary, beyond 
what the province requires? 


Mr. Graham: That, of course, is the practical answer 
to what Mr. Morin was saying. Why would the mem- 
bers allow the thing to be built up to such a point to 
defeat income taxes, when in effect they are losing the 
right to the moneys themselves? There is no purpose in 
it, in trying to keep excessive reserves over what can 
be given back to members. 


Senator Carter: Let me put it the other way. Would 
there not be a disadvantage in building up your re- 


October 14, 1971 


serves beyond what is necessary if they cannot be dis- 
tributed? 


Mr. Dierker: The credit union or caisse populaire will 
continue to have to be a viable financial institution in 
the community, and to maintain that position it will 
have to be competitive with other financial institutions. 
Accordingly, it will have to pay a return to its mem- 
bers on deposits competitive with other returns, which 
will automatically commercially limit the amount of 
money that could be put into these reserves. 


The Chairman: That may be so, but as I understood 
the request that was being made you wanted the right 
to deduct reserves in any calculation of the $400,000 
limitation, no matter how or in what manner, whether 
by compulsion or voluntary act of the credit union, 
those moneys went into the reserves. In other words, 
you want an amendment so that the only limitation as 
to what would go in excess of the statutory reserves 
would be what the company decided it wanted to put 
in there. Now, that is pretty unlimited. Maybe you 
would have to work out better language to justify that 
position. 


Mr. Morin: This will depend on the Minister of 
Finance, Senator Hayden, and it is to ask that the first 
$50,000 of taxable income of a credit union not be con- 
sidered in the calculation of the total business limit. 
This is for the first $50,000, but everything over $50,000 
—at that moment, we come back to the same order, we 
come under the same standards as private corporations. 
Everything over $50,000 would be included in the cal- 
culation of the total business limit, so that our unions 
will very quickly come under the 50 per cent rate and 
our central credit unions, perhaps in the first or second 
year at the latest will enter into the overall calculation 
of business. But we want to point out to you that the 
credit unions—that 93 per cent of the credit unions in 
Quebec have put less than $25,000 in their reserves in 
1969. And those are the small credit unions that we are 
trying to protect; we are trying to protect them so that 
they can put sums in their reserves without incurring 
a high rate of taxation in the more or less short term. 

The other question, Senator. We have made a com- 
parison with private enterprise and if you would like to 
see a few figures, we can hand them out to you. The 
objective is to make everyone realize, with a very con- 
crete example, that the credit union, in practice, is going 
to pay a little more tax than a private corporation, and 
is going to be left with less working capital, and espe- 
cially, is going to be brought more rapidly up to the 
high rate of 50 per cent. 

My second point: we accept them, those are part of 
the rules of the game in view of our structure. 

But the third point, what is being said is that at that 
point this runs counter to our legal characteristics. 


Senator Bourget: What is the amount of the reserve at 
this time, in dollars? 


Mr. Morin: 105 million, Senator, for Quebec, only, 
for our Federation. 
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Mr. Paul E. Charron, General Manager, La Federation 
des Caisses Populaires Desjardins: It should not be 
forgotten that the legal reserves are obligatory under 
provincial legislation, this is a minimum. In actual fact, 
in our by-laws, it is only ten per cent; 30 per cent is 
what is being asked for. It should not be forgotten that 
the reserves which are fixed by provincial legislation 
are minimums. Actually, the credit unions, through mere 
caution which experience has confirmed, by virtue of 
by-laws, have to put 30 per cent, by virtue of the 
by-laws, because the legal requirement is a minimum, 
and with inflation, when you take into account depre- 
ciations in bonds and immoveables. But when we realize 
that if we examine the figures closely, we have not 
put too much, nor should it be forgotten, with the taxa- 
tion that is upcoming, that will not be a further incentive, 
it will be a lesser incentive. And that is why there should 
perhaps be a certain compensation by organizing a 
certain deduction on the 400,000 and by exempting the 
first 50,000 because there is a relationship between the 
two; otherwise, at the present time, temporarily, if 
you leave the legislation as it is, well, the government is 
going to receive a little more, but I think that by making 
the change, the credit union will be permitted to fortify 
itself more quickly and the tax base in “x” years will 
be greater, and then, the credit union’s position will 
have been strengthened, and the position of the federal 
government’s revenue will have been strengthened. It 
is a question of administrative prudence, if you like, 
and that is why we are asking for a deduction and without 
taking into account that our shares do not increase in 
value and they are redeemable on request, and our 
reserves cannot be divided. Therefore, when that is 
compared to other corporations, a correction must be 
made; if not, we are in a situation, let us say, I cannot 
say the word, restricted, which is going to affect, more or 
less, at least 90 per cent of our credit unions. 


The Chairman: What we are trying to do is to under- 
stand clearly what it is that you are asking for. Is this 
it, that the statutory reserves, federal and provincial, be 
deductible before you arrive at the $400,000 limitation 
which would qualify for small business; and plus any 
voluntary reserves that are created by the credit unions; 
and the amount of those will be a determination by the 
individual company; and once it goes into that reserve 
you want it to be deductible, too, before you arrive at the 
$400,000. Is that right? 


Mr. Morin: Our request is to say that the first taxable 
$50,000, for a credit union, should not be included in the 
calculation of the total business limit. The problem could 
be solved in another way which would be acceptable 
to us also, and that would be to stipulate that all the 
sums put in the reserves are taxed at 25 per cent, 
and that would be another advantage, but we will tell 
you about that right away, we would gain the second 
time. 


The Chairman: Are you saying that the $400,000 
limitation is too small? Not if you can make these de- 
ductions, but if you cannot, you say it is too small? 
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Mr. Morin: No, what we are saying is that this section 
125 was written with a private corporation in mind and 
that operates very well with a private corporation in 
mind. But, take an association like ours into the picture, 
that is no good, and we have legal characteristics, once 
again, and we are not talking to you about the social 
role of credit unions, we are talking about legal charac- 
teristics. 


The Chairman: You are making one assumption there. 
You say that for private corporations the $400,000 works 
beautifully. 


Mr. Morin: Yes. 


The Chairman: We have had expressions from private 
corporations where they think it should be $500,000, 
$600,000, $700,000. So it is easy to speak for the other 
fellow. 


Senator Connolly: Let us say that a credit union has 
$20,000 that it is required by law to pay into the 
reserve, and it wants to pay in $30,000. Suppose that 
extra $10,000 were available to go to the reserve, or to 
go elsewhere. Where is ‘‘elsewhere”? Would it be dis- 
tributed amongst the members? 


First of all, I assume it would be taxed at the rate 
applicable to credit unions. 


Mr. Dierker: First of all, there would be the 25 per 
Centatax on... 


Senator Connolly: On the $10,000? 
Mr. Dierker: On the $30,000. 


Senator Connolly: All right. Suppose the $10,000 did 
not go into reserve, how, normally, would you use it? 
It is taxable. 


Mr. Dierker: It would go out to the members of the 
credit union as interest on deposits. 


Senator Connolly: And it would be income in their 
hands and therefore it would be taxable? 


Mr. Morin: Yes, you are right. 
Senator Connolly: That is the same position. 


The Chairman: Mr. Poissant would like to ask a 
question. 


Mr. Poissani: Mr. Morin, you said a while ago that 93 
per cent of the credit unions have paid less than $25,000 
into their reserves in 1969. Can you tell us what was the 
profit, or the net income of those credit unions for 
1969, first of all, before their reserve, and secondly, 
after their reserve? 


Mr. Morin: The overall profits of the credit unions 
were 20 million in 1969. 


Mr. Poissant: In short, that is where my question is 
directed. Is the $50,000 reserve which you are asking 
for a credit union individually too much in my opinion? 
For the large credit unions as a whole, in Montreal or 
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Quebec, that is alright. Perhaps $50,000 is appropriate, 
but I think that for the credit unions as a whole, includ- 
ing the 93 per cent you are speaking about, it is perhaps 
too much and what happens, when you compare a small 
enterprise, the credit union, would for all practical 
purposes be exempted for practically its lifetime. Note 
that under the new taxation legislation, you will be 
permitted to now deduct reserves to arrive at your tax- 
able income. Then, the $50,000, you will be legally 
entitled to deduct the reserves from your accounts, the 
reserves on your investments, other type of reserves, 
on notes, which means that the income of credit unions 
fiscally speaking, is going to decrease now—and are you 
now speaking, in addition to that reserve which will now 
be permitted by law, of an additional $50,000 deduction 
per credit union? 


Mr. Morin: No. The first question is 93 per cent of the 
number of credit unions, and the simple answer is to tell 
you that it is 75 per cent of the income of the credit 
unions. Does that answer your question? 


Your second question, there is a misunderstanding in 
this room and that misunderstanding should be recti- 
fied. We are not asking that the first 50,000 dollars put 
into the reserves not be taxable in the hands of the 
credit union; we agree that credit unions pay their share 
of the government’s expenditures and that they be 
taxed in the same amount as a private corporation, at 
the rate of 25 per cent. But what we are saying is that 
section 125 is constructed for a private corporation and 
if a private corporation individualizes, for example, with 
the capital stock method which is offered to it, it can 
then remain at the low 25 per cent rate almost indef- 
initely. And there is no mechanism permitting a credit 
union to remain at that low rate, that is the problem. 
Note one thing, when we speak of private corporations 
and when we speak of legal characteristics, that is what 
it is, and when you have a private corporation, if you 
force, if you suggest to a private corporation through 
tax incentives like that, to take its surplus earnings 
and put them into capital stock, you are taking the sur- 
plus funds which are divided among he members, and 
you are putting them into capital stock which is frozen 
for the company, which is golden working capital. When 
you ask credit unions to operate in the same way, you 
are asking them to take money which is in reserve funds 
that canont be distributed; therefore, it is our reserve 
fund that is frozen, and you put it into capital stock 
which is redeemable on request. It is a move in the wrong 
direction. Instead of freezing funds and leaving us more 
working capital, you freeze it. That is why we told you 
that the mechanism you have provided for a private 
corporation cannot function for a credit union and for 
a private corporation. Once again you are going to allow 
the private corporation to remain several years at the low 
25 per cent rate if it individualizes. The purpose of indi- 
vidualizing profits is to prevent the problem of dividend 
stripping. We do not have it; there is no reason why 
you wanted to try to force us to go public; on the 
contrary, the reasons are there to ask the credit unions 
to build up reserves so that it will be a stable financial 
institution in the Canadian economy. 
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Senator Cook: Mr. Chairman, if the amendment pro- 
posed by the witness were accepted, would it be limited 
to the caisses populaires or would it have a wider ap- 
plication? Would it have implications for all taxpayers? 


Mr. Dierker: Do you mean would it apply to credit 
unions as well as to caisses populaires? 


Senator Cook: Would the principle involved extend 
to other forms of co-operative movements? 


Mr. Dierker: For the purposes of this discussion let 
us define co-operative movements as being credit unions 
and caisses populaires. The principle of non-divisibility 
of these reserves applies to both caisses populaires and 
credit unions and only to these institutions. That is the 
extent of my knowledge, at any rate. 


The Chairman: So the amendment would be by way 
of exception to deal with these two particular types of 
institutions. 


Mr. Dierker: I think the amendment would probably 
have to be in section 137 where it deals with caisses 
populaires and credit unions. 


Mr. Poissant: If I may ask the witnesses, if the statu- 
tory reserve as permitted under provincial law were 
acceptable as capital for the caisses populaires or the 
credit unions, and any excess would follow the normal 
pattern as being part of the $400,000, would that be 
acceptable? If the answer is no, do I presume that their 
statutory reserves are not high enough, which then be- 
comes a provincial problem and not an income tax 
problem? 


The Chairman: Mr. Morin, any argument that you 
make is to support a higher amount in reserve than the 
statutory reserves, and you say that it is needed. 


Mr. Morin: The reserve is needed, yes. 


The Chairman: You say you need a higher amount 
than the statutory provisions would provide, so why 
should the statutory provisions not be increased? 


Mr. Morin: It is a question of the financial stability 
of the enterprise. 


The Chairman: What I am getting at is that you say 
there are two sources for building up reserves: the 
statutory requirements, provincial and federal, and also 
the voluntary contributions which you make out of 
earnings. You say that that is necessary and is needed 
to maintain the stability. 


Mr. Morin: Yes. 


The Chairman: All right, then, why does the provin- 
cial authority not recognize that a larger amount of 
contribution is needed and provide for a larger amount 
to be contributed to reserves? 


Mr. Morin: You would like to see all the provincial 
legislatures taking the decisions for you. 


The Chairman: No. That may be a smart answer, Mr. 
Morin, but it does not deal with the question at all. If 


your argument to me was that the statutory plus the 
voluntary was needed in order to give stability to the 
credit unions and to the caisses populaires, that would 
be one thing. Suppose I accepted that, there is still a 
very obvious answer: if it is needed, apparently the 
provincial authority does not realize that it is needed 
because the provincial authority has not increased the 
statutory amount. So why not have them increase the 
statutory amount and then we would have no argument 
here. 


Mr. Morin: The other thing I wish to tell you—the 
reasoning behind it is good—is that there could be pro- 
vincial legislation which would be the same throughout 
the ten provinces, which would stipulate that 50 per 
cent of excess funds be held in reserve. However, when 
you consider the law governing “Credit Unions” where 
excess funds are larger, there could be problems for 
social reasons from one province to another. Now, just 
considering Quebec province only, the credit unions gen- 
eraly hold more than 50 percent of excess funds in 
reserve. However, we have to realize that there are 
already some credit unions that have large reserves and 
that could justifiably hold only ten percent of their ex- 
cess funds in reserve, which is sufficient for credit unions 
that have already built large reserves, while it isn’t 
sufficient for others. Each has to be treated on its own 
merit. This minimum of ten percent required by law is 
a healthy thing, and every credit union should adhere 
to it. However, practical experience has shown once 
again that for the majority of credit unions in general, 
more than that is necessary, even though that law is 
enough for the larger unions that have sufficient re- 
serves. 


The Chairman: But, Mr. Morin, you are asking us 
to agree to and support an amendment where part of the 
contribution to the reserve out of earnings would be 
determined by the individual caisses populaires and 
credit unions themselves. What we are saying is that 
you could put it on a stronger basis, if the statutory 
requirements were increased, or that it may well be 
that the sum total of the reserves, both voluntary and 
statutory, should bear a fixed ratio to the deposits— 
because I understand the reserves are intended to give 
a certain assurance or stability to the depositors; isn’t 
that right? 


Mr. Morin: Yes. 


The Chairman: So there could exist a percentage 
relationship; that is, the sum total of the reserves, 
voluntary or otherwise, could bear a relationship not 
in excess of a certain percentage to the deposits. You 
tell us what the percentage should be. 


Senator Cook: Without a percentage rate, the witness 
is asking us to accept the judgment of each individual 
caisse populaire as against the judgment of the provincial 
legislatures. 


The Chairman: That is right. 


Senator Lang: It seems to me that the caisses populaires 
or credit unions may very well, as a matter of policy, 
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be public rather than private corporations, because they 
are deposit-taking institutions. Really in one sense I 
think that this discussion may be academc, because the 
minister under section 89(1)(g) may very well decide 
that any particular caisse populaire is a public corpora- 
tion and, as a consequence, is not entitled to the low 
rate of tax on the $400,000. 


Mr. Morin: Except that you have to take into account 
section 125 and Part V. 


Mr. Dierker: Section 137(7) says that: 

(7) Notwithstanding any other provision of this 
Act, a credit union that would, but for this section, 
be a private corporation shall be deemed not to be 
a private corporation except for the purposes of 
section 125 and Part V. 


The Chairman: That is the way they make the small 
business provisions available. 


Mr. Dierker: That is correct. That is where it comes 
from. 


Senator Connolly: Mr. Chairman, it seems to me that 
individual credit unions have an opportunity to keep 
themselves as small business corporations in two ways 
rather than in one way. In the case of the ordinary 
incorporated company, the company can keep itself in 
the small business area by paying dividends sufficient to 
bring it within the $400,000 ceiling. Now, the credit union 
is saying that it had that right, of course, by paying out 
its dividends, but it is also saying that the amount paid 
into—no? 


Mr. Graham: No, the dividends are deductible before 
the computation of income. 


The Chairman: Just a minute, now. What I think 
Senator Connolly is getting at is this. If a private or 
public corporation which is entitled to the benefit of 
small business finds it is pushing against its ceiling 
of $400,000, it can pay out dividends to reduce that 
amount, but the person who receives the dividends finds 
that it is income in his hands. Now they reduce the 
$400,000, but the receiver of the dividend is going to 
pay income tax on what he receives. Now if a credit 
union wants voluntarily to contribute, in excess of 
statutory amounts required for reserves, additional 
amounts will go into reserves without being subject to 
any tax. 


Senator Connolly: No, it will pay the 25 per cent. 
Mr. Graham: It will pay more than 25 per cent. 


The Chairman: Do we have to back up and start all 
over? I thought it was said clearly that what you are 
asking for is that the statutory reserves plus the addition- 
al voluntarily contributions to reserves are to be de- 
ducted from the sum total of $400,000 in arriving at 
the ceiling under which you may operate. Now, did 
you mean that or not? 


Mr. Morin: Oui. 


The Chairman: All right, so you meant it. And that 
means that you are asking that the reserves voluntary 
and statutory be not considered to be earnings. 


Mr. Graham: You still have 25 per cent tax plus. It is 
a tax-paid transfer, senators, and it will amount to 33 
per cent tax regardless. 


The Chairman: Well, we have a difference in view- 
point there. 


Mr. Graham: Even though it is not part of the $400,- 
000, section 125 only rebates half of the tax. 


The Chairman: Are you saying that the statutory 
reserves that are built up will carry no tax? 


Mr. Graham: It will pay a 33 per cent tax. The 
transfer into the statutory reserves is a tax-paid amount 
going in so that this has the effect of the credit union 
paying in respect of that amount 33 per cent tax. 


Senator Connolly: I think, Mr. Chairman, that the 
understanding you had originally was the same as the 
one I had, but perhaps it was developed later. I heard 
some one say that it was subject to a tax before it 
went into the reserve. Then, having put it into the 
reserve, what you ask now is that it should not accu- 
mulate to the point where it is going to puncture this 
$400,000 ceiling. 


Senator Cook: Everybody agrees with that, but the 
only discussion is how much of this reserve should be 
considered. 


Senator Connolly: All right; both the compulsory 
contribution and the voluntary contribution should be 
in this category; it should be exempt. Now suppose for 
the sake of argument that in the provincial legislature 
the compulsory amount is increased and increased and 
increased—this may be an exaggerated example, but I 
am thinking of the situation of the draftsmen of the 
federal legislation who have to consider getting, I 
suppose, the same amount of tax from all taxpayers and 
the provincial government could reduce the amount of 
tax that could be collected by the federal authorities by 
increasing the compulsory reserves. The provincial legis- 
lature therefore would be in effect defeating the pur- 
pose of the federal act, would it not? 


Mr. Graham: The people who are going to operate 
against that, of course, are going to be the members 
themselves. Once you transfer it to reserves, you put it 
beyond the reach of these people forever. 


Senator Connolly: So it is not available as dividends. 


Mr. Graham: It creates its own defence against that. 
I mean people would be up in arms if the provincial 
government said you had to put 60 per cent or whatever 
amount you like. 


Senator Connolly: That is a reductio ab absurdum on 
my part. But let us take your other arm. You can stop 
the small co-op from hitting its head against a $400,000 
ceiling by distributing dividends to the members, can 
you not? 
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Mr. Graham: No. 
Senator Connolly: Why not? 


Mr. Graham: There was one amendment proposed 
yesterday to the effect that the dividends paid on shares 
shall be considered as an interest payment and de- 
ductible in arriving at the amount of taxable income. 
So once that goes through, when we are speaking 
of the income of a caisse populaire or a credit union, 
the only income left is going to be the amount which 
is not distributed which is the amount that goes into 
reserve. There is no other income. There is no tax 
creditable on distribution because it cannot be distri- 
buted. It accumulates and we cannot distribute it so 
there is no defence against the $400,000 ceiling. 


Mr. Dierker: The real answer on the payment of 
dividends, senator, is that you are prohibited from 
distributing the money put into reserves. 


Senator Connolly: I can understand that, but I was 
not talking about those moneys; I was talking about 
the distributed money. 


Mr. Graham: But the only income once the dividends 
are deducted are the reserves. So you are now left 
with the income of the credit union. Remember it is 
all taxable in the individual’s hands, but the corporate 
position is that the only thing left will be the un- 
distributed amount representing the reserves. 


Mr. Dierker: I think, senator, we can back up one 
step on this. The money that the credit union pays as 
interest on deposits is a business expense. 


Senator Connolly: Would you say that again, please? 


Mr. Dierker: The money that a credit union or any 
other financial institution, including a bank, pays on 
money on deposit is a business expense. So that at the 
end of the year after adding together your income and 
expenses, so far as the credit union is concerned all 
that will be left will be the moneys undistributed, the 
moneys to be allocated for your reserves. The point 
we are making is that these are the moneys that will 
go into reserves. 


The Chairman: Well, Mr. Dierker, Mr. Morin and I 
have a difference in view. Are you saying that when 
income earnings are allocated to reserves in the year 
(and that would be the net amount of income left 
after all deductible expenses have been taken away) 
that notwithstanding the fact it goes into statutory 
reserve it is income subject to tax? 


Mr. Dierker: Yes, it will pay a 25 per cent levy. 


Senator Beaubien: But you pay a tax before that 
money is put into reserve? Isn’t the only thing you 
are afraid of that that money will build up and get 
you out of the class of the $400,000? 


The Chairman: I understand what they are saying. 


Senator Beaubien: I know you do, sir, but I was 
trying to get it clear for myself. 
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The Chairman: I do not follow it all as a matter of 
interpretation. Now we are not going to argue out the 
legal interpretations; Mr. Morin does not want to argue 
with a lawyer. So, as I say, we are not going to argue 
it out. 

We understand your position and the arguments you 
have given in support of it, and we can verify whether 
that agrees with what we think is the interpretation in 
the act and therefore we can deal with your request on 
that basis. We have said many things here and we 
have really threshed out the point very completely. I 
do not think there is any value in saying anything 
more. 


Senator Desruisseaux: Mr. Morin, what is the present 
increase in the percentage of the reserves over, let’s say, 
the last two years? 


Mr. Morin: Our rate of growth is about 12 percent a 
year. 


Senator Desruisseaux: How much? 
Mr. Morin: 12 percent. 

Senator Desruisseaux: Deposits? 

Mr. Morin: Assets also. 


Senator Desruisseaux: I am not talking about assets, 
I’m talking about deposits. 


Mr. Morin: Deposits—it varies on the average—about 
12 percent. Deposits represent on the average 85 percent 
of our assets. 


Senator Desruisseaux: 
briefly? 


Could you expound on that 


Mr. Morin: Yes, going back over the last 20 years, the 
amounts held in reserves simply maintain these reserves 
and they are approximately equal to 4.5, 4.6 percent of 
the assets existing at the year end. 


Senator Desruisseaux: Thank you. 
Senator Burchill: May I ask a question, Mr. Chairman? 
The Chairman: Yes, certainly. 


Senator Burchill: This reserve which is indivisible, are 
there any conditions or circumstances whatever in which 
it could be divided? 


Mr. Dierker: Yes, on the liquidation of the Credit 
Union; and generally then it goes to a charity function. 


The Chairman: It is there is a reserve in relation to 
deposits. 


Senator Burchill: Yes, but it cannot be touched. 


Mr. Dierker: By the members? That is correct, not 
unless it is wound up. It never returns to the members. 


The Chairman: No, but it may go to the depositors. 


Mr. Dierker: This is true. 
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Senator Connolly: In the event of a bankruptcy, for 
example. 


The Chairman: Yes. 


Senator Connolly: What happens in the event of a 
failure of one... 


Senator Beaubien: You can deduct the amount of the 
failure. 


The Chairman: Certainly. Quite obviously, the reserve 
is to protect the depositors, that is assuming the de- 
positors need protection, and the reserves must be avail- 
able. 


Senator Carter: May I ask a question, Mr. Chairman? 
Is depositors’ insurance available through Caisses Popu- 
laires? 


Mr. Dierker: Just to members of Caisses Populaires, not 
to members of the Credit Unions. 


The Chairman: Not to the Credit Union members. 


Senator Carter: I think the answer is “yes’’? 


The Chairman: In part. 


Mr. Dierker: It is available to members of Caisses 
Populaires but not to the Credit Union members. 


Mr. Morin: Saving accounts only in the credit unions 
of Quebec. 


Senator Carter: That is additional protection for the 
depositors. Would that not be better, rather than build- 
ing up the voluntary contributions? Would that not be 
better? 


Mr. Morin: We have not asked for deposit insurance. 
It protects us presently, and the policy of the credit 
unions is to try to cover themselves, in conjunction 
with all credit unions, and we hope we'll never have 
need of this deposit insurance. 


Mr. Poissant: Mr. Morin, to sum up, your request 
comes down to this: on the first $50,000, the credit 
union pays 25 percent. For the remainder, once $400,000 
has been paid in and accumulated, the normal amount 
of tax will be paid. Your request makes sense to me, 
because if we consider the workings of the treasury 
as a whole, in effect the treasury is going to receive 
25 per cent immediately, and looking at the average tax 
of shareholders of a normal company who receive bonus 
dividends, I think the average tax would be seen to be 
less than 25 percent, or nearly 25 percent. 


Mr. Morin: The average tax of citizens in Quebec is 
15 epercent, 


Mr. Poissanit: At such a time, the Federal Treasury 
would immediately gain on the first $50,000, 25 percent, 
and not being subject to dividends, this tax could not 
be recovered, while the little company that has profits 
of $50,000 and that pays out dividends of $50,000 to its 
shareholders, has paid, for argument’s sake, $25,000 
in tax; it isn’t too rational an example, but for the sake 
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of simplication, let’s say the shareholders recover this 
$25,000 of tax, while the first $25,000 in this case paid 
by the credit union will, for all practical purposes, be 
lost in the hands of the members. Therefore, the govern- 
ment could receive its tax almost immediately, if I 
understand it. Is that what you meant? 


Mr. Morin: The example is excellent. The credit 
unions, as things stand at the moment, are to pay from 
3 to 5 million dollars in tax, uniquely for credit unions 
of Quebec. The change produced by the article under 
discussion does not change the tax payable by the 
credit unions. What we are questioning is that we are 
already going to pay a slightly higher tax than the 
average tax paid by a private corporation, due to the 
fact that there is no recovery of the tax payable by the 
enterprise. But, what we are asking for, is to avoid 
being pushed up in a short period to a ceiling of 50 
percent. And while there are means in existence, more- 
over, to keep private corporations on the low 25 percent 
rate, there is nothing of this nature for the credit unions. 
That is what we are asking for. 


The Chairman: Mr. Morin, is it not your case when 
you transfer earnings into a reserve, you say that they 
lose the character of earnings because you cannot deal 
with them in the way in which you would ordinarily 
deal with earnings. And since the accumulation of 
the $400,000 is supposed to be an accumulation of earn- 
ings, then the moment that you put these earnings in 
a reserve they have lost the character of earnings. 


Mr. Morin: I would agree with this. 
Mr. Dierker: Precisely. 
The Chairman: Now I understand your point. 


Hon. Mr. Phillips: May I touch on a point by way of 
compromise, being a man of peace? I fell that there is 
a great deal of merit in the point that the distribution 
to the members comes to the members by way of 
interest and not by way of dividend in the normal way, 

ven though it is deductible against the credit unions 
or caisses populaires. I personally feel that there is a 
great deal of merit to the point that the staturory 
reserve plus the voluntary reserve be dealt with in the 
manner in which you have indicated. 

However, I think the Chairman has raised this point: 
Do you not feel that the combination of both should be 
related to the deposits or to the total assets, that is, 
constituting some curve on the freeze? That would 
appear to make sense. If a recommendation were to come 
from those of us on the committee who are in favour 
of this, I think that they would feel more comfortable 
if they had a little guidance on that point in terms 
of what the ratio should be to deposits in its totality, 
or in relationship to total assets. 


Senator Connolly: Would Mr. Phillips spell that out 
more clearly with an example? 


Hon. Mr. Phillips: Suppose at the end of 1971 you had 
$1 million on deposit and your statutory reserves plus 
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the voluntary reserves were $200,000—that is 20 per cent 
for the protection of $1 million on deposit. Now my ques- 
tion is: Is that too high or to low, if you had $2 million 
of overall assets and you had $200,000 of statutory plus 
voluntary reserves? Is the $200,000 in relation to the $2 
million of assets too high or too low? 


The Chairman: Perhaps this is a question that you 
would like to think about for a while. 


Hon. Mr. Phillips: And give us some guidance on. 


Senator Lang: Mr. Chairman, the highest figure for 
trust companies is 20 times. 


The Chairman: We would like to hear your views, as 
quickly as possible, on Mr. Phillip’s proposal, by way 
of summary. 


Senator Beaubien: You are asking for a ceiling? 


The Chairman: Yes. We would like to hear from you 
rather quickly because we are going to be giving con- 
sideration to this matter. 


Mr. Morin: Excuse me, Senator Phillips, but we are to 
pay immediately, even if we are given the exemption 
of $400,000 that we are asking for. We are going to pay 
our part of the national expenses. And concerning that 
point, we are convinced that we are not dodging tax- 
ation in any way and that the credit unions are to pay 
a little more than the private corporation in that sense; 
you should not be too preoccupied with the possibility 
of a credit union having large reserves; here again, 
because of the weight of democracy, it is very, very 
unlikely. In the past when we had no tax to pay on 
amounts held in reserve, we did not build exceptionally 
large or exaggerated reserves. I do not see why when 
subjected to taxes, we should change our policy. The 
danger is rather that our credit unions may try to avoid 
holding money in their reserves so as not to pay tax, 
and that is our own business, but in an inverse sense; 
there is no danger of building exaggerated reserves. 


Senator Beaubien: Mr. Morin, there is no danger of 
you building exaggerated reserves. There is no use in 
objecting to a_ ceiling because that is what you want, 
you want to have a ceiling. 


The Chairman: I did not realize that it would take so 
many words to say “yes” or “no”. 


Senator Beaubien: We are not lawyers. 


The Chairman: We put a question to you, to which 
you replied in your own good time. Having regard to our 
demand for some expedition, the answer we would like 
is “yes” or “no”. If you say “no”, we would like to 
know why you say “no”, if that is not asking too much. 


Mr. Morin: Yes, Senator, it’s acceptable, but it doesn’t 
appear necessary to us. 


The Chairman: The brief filed on behalf of the caisses 
populaires and credit unions contains a statement that 
the restriction in section 137(6)(b)(1) with reference to 


carrying on business in one province should be deleted. 
Could we have, shortly, an answer? 


Mr. Dierker: Mr. Chairman, shortly, the appropriate 
amendment has been proposed. 


The Chairman: I really want to know why? 


Mr. Dierker: Why the credit unions and caisses popu- 
laires feel this way? 


The Chairman: No; why should there be a restric- 
tion? 


Mr. Dierker: I do not know why there should be; 
there was one in Bill C-259 and we requested its dele- 
tion. The amendments which have now been filed satisfy 
that request. 


The Chairman: Then there is the obvious answer, and 
it is a short one. 


Are there any other points in your brief which you 
wish to discuss at this time? 


Mr, May: Mr. Chairman, given the amendments which 
were introduced yesterday, we have touched on the two 
very complex areas which remain of much concern to us. 
I think we really have presented the issues which re- 
main outstanding. 


Your suggestion that we should make a further sub- 
mission in writing to the committee with respect to these 
two outstanding areas in an endeavour to clarify by 
example and supplementary wording will be followed 
through immediately. 


The Chairman: Does this conclude your presentation? 
You have expressed the view that we should pay full 
attention to the amendments which were tabled yester- 
day. We have not seen them yet, but we will later today 
and will certainly look at them with every considera- 
tion. 


Mr. May: Very good. We appreciate the opportunity 
to appear and your consideration. 


The Chairman: Thank you very much. 


The Chairman: We now have the Co-operative Union 
of Canada. Mr. Melvin, sitting on my immediate right, 
is the President. Mr. Legere is the President of Le 
Conseil Canadien de la Cooperation. Mr. Dierker will 
also take part in the discussion. 


Others present from the Co-operative Union are: Mr. 
Richard Newberry, Controller, Co-op Federee de Que- 
bec; Mr. R. H. D. Phillips, Research Director, Saskatch- 
ewan Wheat Pool; Mr. Ed. Chorney, Treasurer, United 
Co-operatives of Ontario; Mr. John R. Moore, Trea- 
surer, Maritime Co-operative Services; Mr. T. Pat Bell, 
Treasurer, Federated Co-operatives Ltd.; Mr. G. L. 
Harrold, President, Alberta Wheat Pool; and Mr. J. A. 
Dionne, President, Federation des Magasins Co-op. 


Mr. Melvin, will you make your opening statement 
please? 
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Mr. Breen Melvin, President, Co-operative Union of 
Canada: Thank you very much, Mr. Chairman and hon- 
ourable members of the committee. We appreciate very 
much the opportunity to appear before you this morning. 
I would like to make two or three brief comments, and 
then, if I may, sir, ask Mr. Legere if he would care to say 
a word or two. I should point out that it may not be en- 
tirely clear to you that this is a joint presentation of the 
Co-operative Union of Canada and Le Conseil canadien 
de la Coopération; and Mr. Legere would like to speak 
on behalf of his organization. 

May I say first of all that the co-operative movement, 
as represented by those appearing before you and the 
organizations which they represent, is very greatly con- 
cerned at the impact of the provisions concerning co- 
operatives in Bill C-259 on their successful operation. We 
are troubled considerably because some provisions ap- 
pear to require that co-operatives should forsake their 
particular nature and become oriented toward the re- 
turn of earnings on investment, rather than the return 
of savings to members. 

Co-operatives have always been user-member organi- 
zations and the patronage-dividend method has been em- 
ployed to return earnings to them. It appears that the 
proposed amendments would change this emphasis and 
require that these returns be made on the basis of invest- 
ment interest. 

Secondly, we are quite concerned that the amendments 
seem to veer away from what we have understood to be 
the traditional position of Canadian society and of the 
Government of Canada. That position is that there are 
three forms of economic enterprise in our society: The 
public sector; the private sector; and there is the co- 
operative sector, which is much smaller than the others. 

This has been stated on occasion by people in very 
responsible positions in Government. We have been 
happy to hear that and have accepted that it was the 
case. It would appear that the co-operative sector may 
suffer very greatly. The suggestion might even be taken 
from the amendments that it has not an important role 
and really there are only two sectors in the economy as 
far as business is concerned. 


Senator Connolly: What are those two? 
Mr. Melvin: The public sector and the private sector. 
Senator Connolly: Where would you fit in? 


Mr. Melvin: If the amendments are carried forward 
and become law, it would appear that we would be over 
into the private sector of the economy without any rec- 
ognition of the peculiar features of a co-operative busi- 
ness enterprise. 

The third point that I should like to make is that upon 
inquiry from the International Co-operative Alliance, 
which is the world federation of co-operatives, and is 
well posted on the activities of co-operatives, we have 
been advised that although the taxation position of co- 
operatives in different countries varies somewhat, even 
considerably, in no other country is a minimum tax base 
or minimum earnings imputed to co-operatives by law. 


This seems to us to be a peculiar and certainly a 
very different situation. This is one that does not take 
into consideration the nature of the kind of enterprise 
in which we are engaged. 

Those are the three comments that I wished to make 
by way of introduction. 


The Chairman: Do you say that there is no element 
of earnings in the operation of a co-operative? 


Mr. Melvin: No. I would not go that far. 


The Chairman: What happens to the earnings, if there 
are some? 


Mr. Melvin: I would suggest that in the case of a co- 
operative, the decision of the members of the co-operative, 
which is made voluntarily, is that earnings would be 
distributed among them—and they are also the owners— 
rather than on the basis of investment they have made 
by way of capital investment or purchase of shares; 
that it should be distributed to them on the basis of 
the business they do with the co-operative. In other 
words, use the patronage dividend device to make this 
distribution. 


The Chairman: Would you not agree that if you are 
distributing earnings, the person who receives them 
should be subject to tax? 


Mr. Melvin: This applies to the great majority of 
members of co-operatives, particularly farm marketing or 
fishery co-operatives. They take these earnings into 
consideration when determining their own income tax 
position each year. 


The Chairman: Do they take them into consideration 
at less than the full amount of the earnings that are 
paid out? 


Mr. Melvin: No. The patronage dividend which they 
receive reduces the cost of their operation and so becomes 
a part of the calculation of their income for the year. 


The Chairman: When you say “part of the calculation”, 
what do you mean? 


Mr. Melvin: It becomes involved in the procedure, in 
the calculation of their income. 


The Chairman: Can you give us an illustration? 


Mr. Melvin: Perhaps I should ask Mr. Dierker to 
deal with this matter in more technical terms. 


The Chairman: Mr. Dierker, let us take an example. 
Supposing a co-operative has earnings of, say, $100,000. 
Would you please follow that through and tell us what 
happens to it? 


Mr. Dierker: If the co-operatives propose that they 
be able to distribute this as patronage refunds to their 
members, and if they are so distributed, the $100,000 
will be taken into individual income. 


The Chairman: Will be taken into individual income? 


Mr. Dierker: Yes. 
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Senator Beaubien: Is there any tax paid on it first? 


Mr. Dierker: You mean under the proposal or under 
this example? If you have $100,000 of earnings at 
today’s date, a co-operative is permitted to pay this 
out as a patronage refund, subject to the limitation 
that they cannot pay patronage refunds so as to reduce 
their income below a figure equal to 3 per cent of 
capital employed. 


Senator Burchill: On what basis is the patronage 
dividend based? How is it calculated? 


Mr. Dierker: The patronage dividend is calculated on 
the business done by the member with the co-operative. 


The Chairman: And he pays tax on his marginal rate. 


Senator Burchill: I get a patronage dividend, and I 
also have to pay taxes. I wondered what the patronage 
dividend was based on. I could never figure it out. 


Mr. Dierker: The patronage dividend is a deduction to 
the co-operative as an expense, and it will be taken into 
your personal income. 


Senator Beaubien: Supposing I buy a bulldozer at a 
cost of $60,000. At the end of the year the co-operative 
makes some money and I get something back. Do I show 
that as a reduction in the cost of the bulldozer, or do I 
show it as coming in as income? 


Mr. Dierker: You will show it as coming in as taxable 
income. 


The Chairman: Let us take the example of $100,000 
of earnings. There is a limitation on the amount of that 
you can pay out in patronage dividends. 


Mr. Dierker: That is correct. 


The Chairman: Is or is not the rest of it, in the hands 
of the co-operative, subject to tax? 


Mr. Dierker: If it is kept in the hands of the co-opera- 
tives, it is subject to tax at the standard corporate rate. 
However, a co-operative can distribute this as a patronage 
refund after it sets aside the minimum capital employed. 


The Chairman: What is the character of the patronage 
refund in the hands of the co-operative and in the hands 
of the recipient? 


Mr. Dierker: In the hands of the co-operative, it is an 
expense. In the hands of the recipient, it is income. 


The Chairman: The whole of the $100,000 would not 
be subject to any tax in the hands of the co-operative? 


Mr. Dierker: Except for the capital employed feature, 
yes. 


The Chairman: With respect to the capital employed 
feature, the limitation governs the amount that is paid 
out in patronage dividends? 


Mr. Dierker: That is correct. 


The Chairman: But to the co-operative, what is its 
character in the hands of the co-operative the instant 
before they pay it out? Is it taxable to the co-operative? 


Mr. Dierker: Yes, it is. There are no deductions. 
Senator Connolly: Taxable at the corporate rate? 


Mr. Dierker: Yes. 


Senator Connolly: If it is not a small business company. 
If it does not comply, it pays the 51 per cent or 52 per 
cent, or whatever it is? 


Mr. Dierker: That is correct. As a point of clarification, 
the presentation being made here today, once we get into 
it properly, is not on the basis that a co-operative 
should not pay tax. We are not quarreling about the 
payment of tax on moneys kept in the hands of the co- 
operative; nor are we quarreling about the payment of 
tax on business done with non-members. 


The point we are quarreling about is that there should 
be a capital employed concept put in between a co- 
operative and the members, limiting the return that can 
be paid to members. 


Basically, what we are saying is that a co-operative 
is a form of partnership, a large corporate partnership, 
and that the earnings be in the hands of the members. 


The Chairman: Why limit the amount that is being 
paid by a co-operative to a member if the whole amount 
in the hands of the member is subject to his marginal 
rate of income tax, without any credits? 


Mr. Dierker: You mean why is this done? 


The Chairman: Yes. Put it this way: Why should it be 
done? 


Mr. Dierker: We do not think it should be done. Our 
position is that it should not be done. Perhaps, Mr. 
Chairman, I could explain the features of Bill C-259 
with respect to capital employed? 


The Chairman: Yes. 


Mr. Dierker: Under the present proposal a co-operative 
is restricted in the amount of patronage refund that it 
can pay to its members on the business done with the 
members, so that it cannot reduce the income below a 
figure equalling 5 per cent of capital employed. 


To the best of my knowledge, this is the only place 
where in taxation law we have a tax imposed directly 
on capital where capital is deemed to produce some 
money. If you take a corporation as an example, hon- 
ourable senators, there is no requirement on a corpora- 
tion to produce some money on its capital; it can dis- 
tribute it. There is, however, a limit imposed on a co- 
operative. 


A co-operative can do away with this 5 per cent limit 
if it pays out this 5 per cent by way of interest on shares 
or on member equity, so called. It is important to realize 
that this payment must be by way of interest. If the 
co-operative pays a return to its members on capital 
by way of dividends it cannot reduce this 5 per cent. If 
it pays interest, however, on its share capital it can in 
fact reduce its income down to zero. 
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It is a most peculiar feature because what the tax 
provision says is that co-operatives may zero out their 
taxable income if they do two things: firstly, pay interest 
on member equity equal to 5 per cent; and, secondly, 
they can then pay the balance out as patronage refunds. 


Senator Connolly: Would you give us an example of 
that? 


Mr. Dierker: Let us take $100,000... 


Senator Connolly: Please identify the $100,000. This is 
earnings of the co-operative for the year? 


Mr. Dierker: At the end of the year. 
Senator Connolly: All right. 


Mr. Dierker: Let us take the figure of $100,000 before 
any distribution. Now, supposing, for the purposes of 
this example, that the 5 per cent of capital employed 
amounted to $20,000; at a 50 per cent rate of taxation 
your tax would amount to $10,000. That would leave 
you $80,000 that you could pay out as patronage refund 
resulting in an expense to the co-operative and income 
to the members. You can pay tax on this $20,000 that you 
have as your capital employed feature, and at the rate 
of 50 per cent that will be $10,000, or if we pay $20,000 
out in interest we can simply reduce that down to zero, 
provided we paid the interest to the members. 


Senator Walker: You are going a little fast. Just go 
back over that again, please. 


Mr. Dierker: You can do two things with the $20,000. 
You can pay tax on it... 


Senator Connolly: And then is the balance available for 
distribution? 


Mr. Dierker: Well, we will not talk about distribution 
right now. 

You can pay tax on the $20,000 or it can go into a 
tax-paying reserve, or you can get rid of it by paying 
interest on your member equity; not by paying divi- 
dends, but by paying interest on member equity. 


The Chairman: It will then become a deductible ex- 
pense. 


Mr. Dierker: Yes, it will become an expense for the 
co-operative and income to the member. Now, if you put 
that $10,000 into your reserve and then pay it out as 
patronage refunds, there is no tax credit on it. If a cor- 
poration paid it out there would be a tax credit, but in 
the case of a co-operative paying it out as a patronage 
refund there is no tax credit. If a co-operative pays it 
into its reserve, that $10,000 would be re-taxed every 
year on the basis of the capital employed. 


Our position is simply this: If the Government permits 
the reduction of the $20,000 by payment of interest to the 
members, why will it not let us pay it out as patronage 
refund and have it taxable in the hands of the members? 


The Chairman: It would accomplish the same thing. 


Senator Lang: It would avoid double taxation. 
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Mr. Dierker: It does create some serious problems in 
the capital employed formula as it is presently drafted. 

One of the things that honourable senators should 
appreciate is that the increased tax load is not 3 to 5 
per cent. As I mentioned, there is a present 3 per cent 
capital employed formula. It is not simply a 3 to 5 per 
cent increase. The formula has been substantially ad- 
justed. 

At the present time the interest that you can deduct, 
for instance, is the interest on borrowed moneys, other 
than to banks or credit unions. This is no longer per- 
mitted. Basically, there has been an addition to what 
must be included in capital employed and a reduction 
in what you can deduct. 


The Chairman: Mr. Dierker, if we took your example 
or your suggestion, that if you do not have this capital 
formula limiting the amount of the patronage dividend 
and the whole amount were paid out as a patronage 
dividend, in the hands of the recipient that would be 
subject to his marginal rate of tax and the co-operative 
would pay no tax. 


Mr. Dierker: Except for tax on non-member business. 


The Chairman: Yes, non-member business and taxon 
moneys put into tax-paying reserves. 


Mr. Dierker: Yes. There is one refinement that I 
should bring to your attention. Patronage refunds paid 
on consumer items—groceries, and so forth—are not 
taxable income under the proposal. 


The Chairman: How would it work? Does the mem- 
ber get a credit from the co-operative whereby he can 
pick up groceries, or how does it work? 


Mr. Dierker: In some cases, that is correct. In other 
cases, however, there is a general allocation to the mem- 
ber which can be re-invested in the co-operative. In 
some cases it is a cash payment. 


The Chairman: In making your calculation of the 
credit to the member, the calculation in the first in- 
stance is made in dollars, is it? 


Mr. Dierker: That is right. 


The Chairman: And then the other thing is how he 
uses it. 


Mr. Dierker: That is right. 


The Chairman: He can use it to buy groceries, and I 
assume he gets substantial discounts because he is a 
member. 


Mr. Dierker: Not generally, no. 


Senator Burchill: Just to go back to the question of 
how this calculation is made: Patronage refund means 
it is calculated on the basis of the business you do with 
the co-operative. You purchase goods from the co-oper- 
ative and you also sell to the co-operative so you have 
a two-way street. Now, when you say the business which 
is done, is that the total of your buying and your sell- 
ing? 
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Mr. Dierker: This would be correct, yes. What you 
would do, senator, is you would categorize... 


Senator Connolly: Who is “you”? 


Mr. Dierker: The co-operative would categorize the 
various methods of business. You would categorize the 
purchases; you would categorize the selling, and you 
could have different refund rates in respect of the dif- 
ferent activities. 


The Chairman: Members may sell their product or 
whatever their production may be to the co-operative. 
Now, do they have a preferred position in selling as 
opposed to a non-member? 


Mr. Dierker: I would think that the answer would 
have to be “no” to that. There are some provisions 
whereby some co-operatives in Canada do, under con- 
tract, require members to deal with the co-operative and 
to that extent there could be a preference in the sense 
of making the facilities of the co-operative available to 
members as distinct from non-members. 


The Chairman: How do you calculate the non-mem- 
bers’ business? That must be quite an item of account- 
ing. 


Mr. Dierker: It is a detailed item of accounting. All 
business done with non-members has to be accounted 
for and, generally speaking, what happens is that you 
calculate the same percentage of earnings of member 
business as of non-member business and lump them 
together. There is no way that you can divide... 


The Chairman: You have to make the calculations on 
indirect items? 


Mr. Dierker: That is right. 


The Chairman: And I take it that those allocations 
are approved by the Income Tax Department? 


Mr. Dierker: They are reviewed annually, anyway. 


The Chairman: Well, perhaps “approved” is the wrong 
word. In other words, if the taxes were paid and the 
moneys were accepted without disputing the assessment. 


Mr. Dierker: That is right. 

One of the points that concerns co-operatives greatly 
is that this proposal will have the effect of substantially 
reducing the amount of moneys available for patronage 
refund. As some of you gentlemen may know, co- 
operatives get their equity capital—their corporate capi- 
tal—by way of the re-investment of patronage refunds. 
The moment the patronage refunds are reduced the 
equity capital, of course, is being reduced. This is a 
serious consequence of this. The equity capital in a 
co-operative continues to revolve for the payment of 
members’ equities. 


The Chairman: The newspaper this morning, which 
is the only source we have at the moment of the proposed 
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amendment, recites this, and perhaps you will tell me 
whether it is reasonably accurate and what you think 
of it: 

The Government now proposes that patronage 
dividends could not reduce income after interest to 
members, below the lesser of: 5 per cent of mem- 
bers’ capital employed, or one-third of the income 
before patronage dividends, but after interest to 
members. 


Is that reasonably accurate? 


Mr. Dierker: That is accurate. There was an amend- 
ment before the house yesterday to provide that a co- 
operative has a right to elect the tax base on which it 
will pay, either the five per cent capital employed or 
the one-third income. 


The Chairman: Is that satisfactory to the co-ops? 
Mr. Dierker: No, it is not. 


The Chairman: What is there that is not satisfactory? 
The fact that they use the capital base at all? Is that it? 


Hon. Mr. Phillips: Would you appreciate the opportun- 
ity of choosing between Scylla and Charybdis, between 
the rock and the swirling waters? Is that the option 
given to you? 


Mr. Dierkers That basically is the option given to us. 


The Chairman: You mean you are going to drown 
in any event. 


Senator Connolly: Have you stopped beating your 
wife yet? 


Mr. Dierker: The one-third income situation is of 
assistance to co-operatives who are in very serious 
financial situations. It will help when you are at the 
door of bankruptcy on a very low income basis. Keep 
in mind, gentlemen, that we got these late last even- 
ing, but the calculations we have been able to make 
indicate that they are not satisfactory in the general 
operations of co-operatives. 


Senator Connolly: Have you had discussions with 
officials in the Department of Finance about these 
points? 


Mr. Dierker: Yes, we have. 


Senaior Connolly: Before these amendments were 
brought in? 


Mr. Dierker: Yes, we did. The proposal the co- 
operatives made to the Department of Finance and to 
Mr. Benson was that co-operatives be permitted to 
deduct all patronage refunds made, and that at the time 
of the payment of these patronage refunds they pay to 
the government a withholding tax. One of the problems, 
as you appreciate, in patronage refunds, is that there 
has been a suggestion that if co-operatives pay pa- 
tronage refunds the payment of the tax is delayed. In 
a corporation you have the payment of tax and then 
the distribution of dividends, and the ultimate tax 
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settling is fairly prompt. In the case of the co-operatives 
the patronage refund will be made and will be taken 
into income only the year after. We have attempted to 
answer this by saying that at the time of making the 
patronage refund the co-operative pay to the govern- 
ment a withholding tax, which would be creditable to 
members for the payment of tax on these patronage 
refunds, and get rid of the capital employed formula 
once and for all. 


The Chairman: I notice, too, it is proposed in the 
amendments to phase out the additional liability creat- 
ed by this formula. What the paper says is: 


Phasing in the new income tax rules in this way 
will give the credit unions and co-operatives time 
to adjust to their new taxable status. 


The phasing in is that the rebates will be phased in 
over ten years by collecting one-tenth of the increase 
in the first year, two-tenths in the second year and so 
on. What comment have you to make on that? This is 
really attempting to make the treatment or the medicine 
more palatable. Or does it? 


Myr. Dierker: It certainly is a form of carrot; there 
is no question about that. That statement is not in legisla- 
tive form at the present time. We are presuming that it 
will apply to co-operatives. We have had some indication 
that it will. 


The Chairman: Was this a request you had made in 
this form? 


Mr. Dierker: No, we did not make this request. Our re- 
quest has always been that the government should get 
rid of the capital employed formula once and for all and 
deal with patronage refunds as an expense to the co- 
operative doing business. Keep in mind that under all the 
incorporating statutes—and again we are talking about 
provincial legislation, as we were with the credit 
unions—co-operatives must allocate to their members 
the surplus earnings at the end of the year. It raises 
some horrendous problems when you consider that the 
Government is suggesting that the co-operatives keep 
one-third of their income as a form of discretionary in- 
come, which may well be in conflict with provincial sta- 
tutes requiring them to distribute. 


The Chairman: I take it these are co-operatives whose 
chief business is the sale of, say, farming machinery 
and equipment of all kinds? 


Mr. Dierker: Yes, there are. 


The Chairman: If you take the two positions, the co- 
operative position taxwise and that of the person who is 
not a co-operative but has a general business operation, 
in a general business operation the corporation would pay 
income tax on its earnings, and the shareholder receiv- 
ing dividends would pay income tax at the marginal 
rate. For the co-operative engaged in the same field, your 
suggestion is that the only income tax on the co-op would 
be to the extent that they set aside tax paid reserves, 
they would have to clear them for tax purposes at regu- 
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lar rates, and so long as the capital formula applies that 
amount created by that formula would be taxable in- 
come. Is that right? 


Mr. Dierker: This is what is proposed. 


The Chairman: The sum total of those taxes on the 
co-op would be, I suggest, substantially less than the 
private individual engaged in that business would pay. 


Mr. Dierker: To answer the question whether it is less 
or not, you have to take into consideration the corpora- 
tion and its shareholder, and the co-operative and its 
member or shareholder. A corporation which has in fact 
paid tax can then pay out a dividend, in respect of which 
the member will receive a dividend tax credit, so that 
ultimately we get down to not too far from personal tax 
rates. 


The Chairman: You think the dividend tax credit the 
shareholder would receive would balance out any advan- 
tage the co-op has in operating according to its methods 
and the lower rate of corporate tax it would be sub- 
jected to? That would be a balancing out in the hands 
of the shareholder. 


Mr. Dierker: The rate of tax in the co-operative and in 
the corporation will be the same. The quantum of tax 
actually paid may be less after the co-operative has paid 
out patronage refunds. 


Senator Lang: Otherwise co-operatives would incorpo- 
rate, would they not? 


Mr. Dierker: Would incorporate? 


Senator Lang: Yes, if your tax was the same or greater 
than a corporation a co-operative could incorporate. 


Mr. Dierker: This is right. Well, co-operatives are 
corporate bodies. 


Senator Lang: But they could incorporate as a normal 
corporation. 


Mr. Dierker: That is right. 
The Chairman: If they did they would pay more taxes. 


Mr. Dierker: That is not necessarily a correct state- 
ment, senator, because the patronage refund provision 
is available to corporations, though it is primarily ad- 
apted for co-operative methods of operation. Any cor- 
poration can make volume discounts. 


The Chairman: What I am getting at is that the 
patronage divided really parallels the dividend that a 
regular corporation might pay to the shareholders, does 
it not, having regard to the consequences in the hands of 
the receiver of the dividend? 


Mr. Dierker: It certainly parallels it to the extent that 
it is a flowing out of the earnings into the hands of the 
individual. 


The Chairman: Yes, and it is subject to whatever his 
marginal rate of tax might be. 


Mr. Dierker: That is correct. 
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Hon. Mr. Phillips: You are midway between the re- 
actionary and the Marxist, is that not it? 


Mr. Dierker: That depends on which philosophy book 
I am reading. 


The Chairman: Which one are you reading? 


Mr. Dierker: There is one thing, gentlemen, that you 
should keep in mind when we talk about tax credits. 
It is that, under this proposal, and even under the amend- 
ments to the proposal on the basis of which co-operatives 
have the right to elect to pay this tax on this one-third 
of income, if they do elect to pay that taxes and then 
do elect to distribute this as patronage refund, there is 
no tax credit to the co-operative for that. 


The Chairman: That is right. 


Mr. Dierker: And keep in mind that if you pay tax 
on one-third of your income, that is one-sixth of your 
income in respect of which there will be no tax credit 
at all. 


The Chairman: There appear to be balancing-out 
features. When the patronage dividend is in the hands 
of the receiver, he is not entitled to a dividend tax 
credit. 


Mr. Dierker: We are not concerned with the payment 
of the patronage refunds that operate as an expense 
to the co-operative. What we are concerned about is the 
patronage refunds which could, if paid out of tax paid 
surplus; and there is no credit given for that. Secondly, 
if you put that money into reserves and do not pay it 
out as a patronage refund, you will every year have to 
pay tax on the money you put into reserve. That is one 
of the inconsistencies. 


Hon. Mr. Phillips: I was interested in the first point 
raised. Why do we employ this concept of capital em- 
ployed, as against all other taxing nations dealing with 
co-operatives who do not? What is the origin of it? 


Mr. Dierker: It commenced in 1946. 
The Chairman: The McDougall Commission? 


Mr. Dierker: No. The McDougall Commission did not 
recommend it. 


The Chairman: It was before them as part of their 
material. 


Mr. Dierker: It came in in the form of legislation after 
the McDougall Commission had reported. 


The Chairman: Yes. 


Mr. Dierker: But the McDougall Commission did not 
recommend a capital employed tax. 


Senator Connolly: Why? 


Mr. R. H. D. Phillips, Research Director, Saskatchewan 
Wheat Pool: Mr. Chairman, could I respond to that? 
My understanding of the history of this, Senator Phillips, 
is that following the McDougall Commission the recom- 
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mendation was that co-operatives ought in fact to be 
able to distribute earnings to members and they would 
then become taxable in the recipients hands. But some- 
where betwixt that recommendation and the legislation 
which followed, there was introduced the proposition 
that, notwithstanding, a co-operative, because it is a 
corporate enterprise, has corporate income, and this 
was a measure of that corporate income, and my under- 
standing is that the 3 per cent rate which now applies 
was at that time a reasonable long-term rate, in long- 
term government bonds. 


Senator Lang: That is right. 


Mr. R. H. D. Phillips: You will recall that the white 
paper suggested that the percentage ought to be related 
to the Government’s Treasury bills now. 


The Chairman: Yes. 


Mr. R. H. D. Phillips: And that the legislation advance 
is the number of five, which is somewhere midpoint in 
this and has no more rationale, in my view, than that. 
That is the history, as I understand it. 


The Chairman: I know something about the McDougall 
Commission, because I was appearing before it on behalf 
of some people. 


Mr. R. H. D. Phillips: I would like, if I may, Mr. 
Chairman, to respond to the question you had about 
the recurrence of the patronage dividend from a co- 
operative to its member, as being similar to a dividend 
on share capital in an ordinary corporation. This is 
an illusion, Mr. Chairman, and it is in this respect that 
the return paid by an ordinary corporation is a return 
on the basis of the recipient’s portion of its ownership. 
The return in respect to a co-operative is a sharing of 
the total earnings, in the same way, if I may put it, 
that a firm of lawyers may share earnings among the 
partners. 


The Chairman: Except that some of them do not 
share them equally. 


Mr. R. H. D. Phillips: They do not in a co-operative, 
either. They share them on the basis of their participation 
in the business, and I presume that is how lawyers do 
it. 

The Chairman: The shareholders share in the earnings 
of the corporation on the basis of the percentage of 
their holdings. 


Mr. R. H. D. Phillips: That is right, but in a co- 
operative the shareholders have elected not to receive 
a return on the shares, literally, and this is allowed 
by law. 


The Chairman: Are there any other questions on that 
point? 


Senator Connolly: You say that in a co-operative the 
participants elect not to take a return on their interest 
in the co-operative? 


Mr. R. H. D. Phillips: In some co-operatives, yes. 
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Senator Connolly: Surely, the patronage dividend is a 
return to them? 


Senator Burchill: Not on the shares. 


Mr. Dierker: Not on the shares. The patronage refund 
has no relationship to ownership. 


The Chairman: If it does not, then everyone would get 
the same amount? 


Mr. Dierker: No. The amount varies in accordance with 
the business you had done with the co-op. 


Senator Connolly: It is based on use, on use of the co- 
operative. 


Mr. Dierker: That is right. 


Senator Connolly: The yardstick is variable from year 
to year, depending upon the amount of business you do 
with the co-operative. 


Mr. Dierker: Exactly. 


Senator Connolly: While in the case of a share, if the 
shareholder does not buy any more shares from one year 
to another, he gets the same percentage as he always 
would get in relation to the whole? 


Mr. Dierker: That is correct. 


Senator Burchill: Mr. Dierker, you indicated that you 
thought that possibly the change in Bill C-259 was due 
to the fact that your payments were not made in time. 
There was a factor of time there, in that your payments 
were not made until the following year? Did you not say 
something like that? 


Mr. Dierker: I suggested that we proposed to the Gov- 
ernment a system whereby co-operatives be permitted 
to pay out patronage refunds without reference to capital 
employed. At that time they paid a 10 per cent with- 
holding tax. 


Senator Burchill: But why is there that year’s delay in 
sending in your tax? Why is it not possible to send it in in 
the year of the business? 


Mr. Dierker: There is not a year. It is simply that the 
co-operative declares the patronage refund at the end of 
the year. It goes into the individual’s next tax return. It 
goes immediately into the individual’s next tax return. 


Senator Burchill: It goes into the year in which you are 
operating? 


Mr. Dierker: No, it goes into the year in which you 
receive the patronage refund, which may be the next 
year. It becomes income when it is made. 


The Chairman: What you are really asking us is that 
we should support an amendment which would remove 
the capital formula for determining income? 


Mr. Dierker: That is correct. 
The Chairman: Is that right? 
Mr. Dierker: That is exactly it. 
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The Chairman: Is there anything else? Let us assume 
that we did that. Whether the Government accepts it or 
not is another question. When it comes down to an issue 
as between the two Houses, and they both stand firm, 
that is another question that will have to be resolved at 
that time. There are all these interesting possibilities. Is 
there any other point? 


Mr. Dierker: Mr. Chairman, if co-operatives were per- 
mitted to deduct patronage refunds without reference 
to capital employed, the balance of the related problems 
are automatically eliminated. If it stays in, there are 
many problems. As I indicated, there is no passing on of 
credit; you immediately get into the $400,000 limit and 
we can go through the same type of discussion as we did 
with the credit unions. You have a mare’s nest of prob- 
lems in connection with capital employed. 


The Chairman: Alternatively, you would want us to 
look at this on the basis that you might not achieve your 
objective in having the capital formula removed. You 
might have some second best course that you would want 
to put forward, is that right? Or, is it all or nothing? 


Mr, Dierker: That is a difficult question for me to an- 
swer. We would hope that it is all. We would hope that 
we would get rid of capital employed. However, we have 
to be practical. If it has not been done away with in 
the amendments proposed yesterday by Mr. Benson, we 
would think there are substantial modifications that are 
required to the capital employed formula. 


The Chairman: I will come back to that in a moment. 
Is there any way in which you could give an estimate as 
to what the difference in tax revenue would be, to the 
Government, between using the capital formula and not 
using it? 


Mr. Dierker: I do not know. I do not think we could, 
because you have to estimate then what co-operatives 
would do. You have to keep in mind that the bill pro- 
vides that co-operatives may, in fact, eliminate their 
taxable income to zero, providing they pay it out in in- 
terest. So we then have to guess whether co-operatives 
will pay interest, and, if so, how much. I do not know 
that anybody could really make an intelligent guess on 
that. 


The Chairman: It would be practicable to follow that 
course and pay it out in interest, would it not? 


Mr. Dierker: We think it is practical as a corporate 
move, but it is not what the co-operatives wish to do be- 
cause they wish to pay out the earnings as a return on 
patronage and not as a return on capital, and the interest, 
of course, is a return on capital. Secondly, most co-opera- 
tives are incorporated on a share basis. Dividends are not 
deductible from this, even if they wanted to pay it out. 


The Chairman: No, but what you said was that you 
could reduce your tax in the co-operative down to zero if 
you paid out your earnings in the patronage dividends. 

Mr. Dierker: Right. 


Mr. Melvin: The problem there, Mr. Chairman, is 
that for co-operatives this would amount to a voluntary 
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abandonment of their essential character. That they are 
certainly not willing to do. 


The Chairman: Well, we are just exploring the possi- 
bilities here. Mr. Dierker gave the answer that the co- 
operative could reduce its tax liabilities to zero by pay- 
ing out its earnings in patronage dividends. I am just 
pursuing that. What are the objections to following that 
course. Would they run out of working capital, or what? 


Mr. Dierker: To pay it out as patronage refunds? 
The Chairman: Yes. 


Mr. Dierker: I think the comment I made was that co- 
operatives could reduce their taxable income to zero by 
paying interest on member equity to the extent of 5 
per cent on capital employed and then paying the balance 
out as patronage refunds. 


The Chairman: Yes. 


Mr. Dierker: If the co-operative could pay out every- 
thing as patronage refunds, there would be no problem in 
the co-operative structure. From the best guesses that 
we can make, if this is permitted together with something 
in the order of a 10 per cent withholding tax, we should 
be very parallel to what the Government has proposed. 


Hon. Mr. Phillips: Admittedly certain portions of the 
patronage dividends are not taxable in the hands of 
the recipients. 


Mr. Dierker: That is right. 


Hon. Mr. Phillips: There is a variability there with 
such things as foods and so on. 


Mr. Dierker: That is right. 


Hon. Mr. Phillips: Incidentally, is counsel to Seagram 
suggesting that beverages should be included in the 
patronage dividend deductions, or is it solely for pure 
foods and groceries? 


The Chairman: Of course, you can always spend your 
dividends on the acquisition of products, 


Hon. Mr. Phillips: I just wanted to know how it works 
out for patronage dividends. 


Mr. Poissant: Mr. Dierker, am I right that you were 
suggesting that the real problem is a deferral of taxes, 
because some of the recipients of the patronage divi- 
dends would account for that revenue only in the fol- 
lowing year although they are allowed to take it as an 
expense in the previous year. You have 12 months after 
the year-end to consider the payment of patronage divi- 
dends. The ordinary company would pay interest this 
year, would deduct interest this year and would cal- 
culate its income tax in this year, whereas you calculate 
your income and take into account only the patronage 
dividends paid in the following 12 months. 


Mr. Dierker: That is correct. 


Mr. Poissant: So there is a deferral of tax because 
they permit you to do that. Now you say you compro- 


mise this deferral of tax which is the problem, really. 
So now we are willing to have a withholding tax on 
the amount paid, and what was the amount of tax you 
suggested? Was it 10 per cent? 


Mr. Dierker: Yes, 10 per cent withholding tax. 


Mr, Poissant: And that would be paid in the year in 
which you take into account the expenses. For example, 
in year one, even though the patronage dividend has not 
yet been paid, it will be paid in year two because you 
withhold the patronage dividend in year one. 


Mr. Dierker: We would pay the withholding tax at 
the time of paying the patronage refunds. 


Mr. Poissant: Which is still a year after, though. 
Mr. Dierker: No. It should not be. 


Mr. Poissant: Well, you have up to 12 months after 
your year-end to consider patronage dividends as an 
element of expense in a year. 


Mr. Dierker: In an operating co-operative, the patron- 
age refund is paid through immediately. The problem 
in deferment is not really in the co-operative. The prob- 
lem in deferment is when the recipient will take it into 
his personal income and settle the final tax bill. 


Mr. Poissant: There are two deferrals involved, I 
think. There is yours, because you would be allowed 
to take the expenses in the year after, although they 
would be taken as the current year’s expenses, and then 
there would be the recipient’s, who, it seems to me, 
would be taxed only in the following year. 


Mr. Dierker: These things will of necessity balance 
themselves out as the co-operative operates. The with- 
holding tax would be a compensation. 


Mr. Poissanit: At the time of payment. Well, at least 
some of the deferral would be reduced. 


Mr. Dierker: It would be covered up. 


Mr. Poissant: It would be covered up, yes, and you 
are suggesting a 10 per cent withholding tax for that 
purpose. 


Mr. Dierker: We think that would be an adequate 
level, yes. 


Hon, Mr. Phillips: Are the Government records clear 
on the point that we are the only country using the 
capital employed method in respect of co-operatives, 
where co-operatives function? 


Mr. Dierker: I believe we have made that statement 
to the Government. They should be cognizant of it. 


The Chairman: Mr. Dierker, if the capital employed 
formula were removed, then it would be easier for 
the co-operatives to reduce their tax liabilities to zero 
as co-operatives, except where they were creating 
reserves. 


Mr. Dierker: That is right, yes. 
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The Chairman: And with respect to non-member 
business, which, incidentally, there has been no com- 
ment on, is non-member business a significant per- 
centage of the total? 


Mr. Dierker: Referring to across Canada the answer 
would be no. There are some individual co-opera- 
tives where the level is higher, but basically co- 
operative people have always felt that if the co-oper- 
ative competes in the business market it should be 
dealt with as a corporation and as such they have no 
complaint with regard to income on non-member 
business. 


Senator Isnor: The co-operatives do compete in 
regular business competition, do they not? 


Mr. Dierker: In the sense of dealing with its mem- 
bers it is providing services to the members that they 
would otherwise go to some other place for, yes. To 
that extent it competes. 


Senator Isnor: But dealing with it from the gen- 
eral public point of view, you cater to the public in 
general, do you not? 


Mr. Melvin: The doors are open, sir, to the public, 
particularly in consumer co-operatives. To the extent 
that the public comes to the co-operative to make 
its purchases the co-operative is competing success- 
fully and is quite prepared to pay tax on the earn- 
ings from that non-member business. 


Senator Isnor: But your records would not show 


that. 

The Chairman: Yes, they do. 

Mr. Dierker: Yes. Our records show every dollar’s 
worth of business. It is required that it be totally 
ealculated. 


Senator Carter: Do you keep the same accounts for 
non-members as for members? You distribute divi- 
dends in proportion to the amount of business each 
member has? 


Mr. Dierker: Right. 


Senator Carter: So you must keep a separate ac- 
count for each member? 


Mr. Dierker: That is correct. 


Senator Carter: How do you find out? How do you 
know? 


Mr. Dierker: Well, each member has his own mem- 
bership number and when he makes a purchase this 
number is recorded and a computation is made at 
the end of a period to show the business done by 
that member with the co-operative. If it is a non- 
member, it is merely calculated in the total for non- 
member business. 


Senator Burchill: Are you sure that taxes are paid 
on non-member business? 
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Mr. Dierker: Oh, yes, tax is paid on non-member 
business. 


The Chairman: If there are no further questions 
on this point, is there a further point you want to 
move onto? Do you want to move into the area of 
modifications in the event that the capital-employed 
formula is not accepted? 


Mr. Dierker: Well, I have already mentioned some of 
the areas that concern us greatly if the capital-employed 
formula continues. The first is that if co-operatives 
have to pay tax on this level and pay out patronage 
refunds out of this tax-free surplus, there is no credit. 
That to me seems to be inequitable. 


The Chairman: That is in your brief? 


Mr. Dierker: That is in our brief. We have also men- 
tioned the fact that tax-paid surplus put into reserves 
should be annually retaxed. If there is going to be a 
capital-employed formula, it should be on member- 
contributed capital in the sense that it is on the moneys 
made available by the members to the co-operative. If 
you are going to deem a return on interest to members 
it should be on the money that they provide. It should 
not be on tax-paid surpluses which are annually pro- 
vided. There are such other innocuous things in the 
capital-employed formula. For instance, if a co-operative 
revalues its assets for the purposes of security, or some- 
thing like that, it would appear that this re-evaluation 
is included in the capital-employed formula and they 
will have to pay tax on the re-evaluation of their assets. 
It is a very innocuous package that has been put to- 
gether. If for instance the co-operative gets a grant 
such as an area development grant, it goes into capital- 
employed even though it is not member-contributed 
capital. These are the things that are objected to. 


Senator Isnor: But is it not up to you as to how you 
show it? 


Mr. Dierker: No, it is provided in the statute that we 
must include that in the assets for capital-employed 
calculation. 


The Chairman: What you are suggesting is that there 
should be a definition of ‘“capital-employed”’ for the 
purposes of these provisions? 


Mr. Dierker: Our suggestion is that if there has to be 
a capital-employed formula, the definition should be 
very simple and it is member-contributed capital, period. 


Hon. Mr. Phillips: Are you therefore saying that if 
you retain the capital-employed method that patronage 
dividends should be assimilated to ordinary dividends? 
If the government retains the capital-employed method, 
are you saying that one aspect of the relief should be 
that the patronage dividends in the hands of the recipient 
should be assimilated like ordinary commercial dividends? 


Mr. Dierker: Only those patronage refunds that come 
out of tax-paid surplus. 
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The Chairman: But we are not talking about what 
exists. We are trying to assimilate the position of the 
person who receives a patronage dividend as opposed 
to that of the preson who receives an ordinary dividend 
—in other words a dividend tax credit. 


Mr. Dierker: Well, you could not have a dividend tax 
credit for those patronage refunds that act as an expense 
for co-operative income, but you should have a dividend 
tax credit for those patronage refunds that the co- 
operative pays out of tax-paid surpluses. I also want to 
reinforce the comment that despite these objections, 
co-operatives basically object to the concept that their 
form of capital must have a computed return. That is 
it in a nutshell. 


Senator Walker: It is the change in principle that 


you object to? 


Mr. Dierker: Well, the capital-employed formula as 
it presently exists, we object to its existing and to its 
continuing to exists. 


The Chairman: Mr. Dierker, I was wondering if making 
the assumption that the capital-employed formula 
continues, you could do this sort of thing; could you 
give us the shortest statement in the world—other than 
just “yes” or “no”—say, four points as to modifications, 
without any development. 


Mr. Dierker: Would you like to have that in writing? 
The Chairman: Yes, and as quickly as we can get it. 
Mr. Dierker: Within the next day or two. 


Mr. Martin Legere, Chairman, The Canadian Council 
of Cooperatives: Mr. Chairman, as it is already midday, 
I will be brief. 

First, I ought to thank you very sincerely for the 
wonderful welcome that you have given me. 


We are happy to see that there have been some 
amendments since yesterday proposed for the bill, how- 
ever we wish to tell you frankly that we are not satified 
with the proposed amendments, as I have the impression 
that the mistake is very simply being moved from place 
to place. I believe that it has still been forgotten,—and 
we have to say it again for the hundredth time perhaps— 
that there is a distinction to be made between a co- 
operative institution and capitalist institution. I believe 
that the problem is precisely at this stage where the 
distinction should be made, and I believe that the law- 
makers ought to be ready to introduce the amendments 
we are asking for. Moreover, I believe that the social 
role of cooperatives should also be considered. 


I also believe that, in our country where a just 
society is preached, that consideration should be given 
to the fact that cooperatives and credit unions belong 
in this context. Unfortunately, in Bill C-259, no account 
has been made of the social fact of the cooperative 
movements. 

Now, honourable Senators, I know your role is precisely 


to protect society, and we hope that in your recommenda- 
tions, you will see to it that institutions such as credit 


unions and cooperatives, which are institutions really 
close to the people,—we hope you will see to it, and I 
say it again; that amendments are made to the present 
bill, and that our recommendations, which have been 
presented to you, will be put into execution. 

Once again, a very sincere thank-you for your kind 
welcome. 


The Chairman; Thank you very much. 


The Chairman: Honourable senators, it is 12 o’clock 
and we have one other submission. I am told that if 
we proceed now, the principals will take not more than 
ten minutes. If the hearing should take longer than 
that it will be because of the length of our questions. 
I am referring now to the submission from Allstate. 

Is it agreeable, Mr. Atkinson, that we proceed now 
on that basis? We do not want to shorten your discussion 
in any way if you think you can do a reasonable job 
in ten minutes, we will start now. 

I should say, honourable senators, that we have the 
representatives of Allstate and they are: Mr. John 
Atkinson, President and Managing Director, Mr. Donald 
J. McRae, Financial Controller; and Mr. Michael G. 
Welch, Tax Supervisor. 

As a preliminary question I should like to ask Mr. 
Atkinson if we can have his assurance that we are “in 
good hands’”’. 


Mr. John Atkinson, President and Managing Director, 
Allstate Insurance Company of Canada: Yes Mr. Chair- 
man. 


The Chairman: Do you wish to make an opening 
statement? 


Mr. Atkinson: Yes. We are in Ottawa, Mr. Chairman 
and honourable senators, because of the grave concern 
that we along with our employees, have concerning the 
effect of the Tax Reform Bill on members of employees’ 
profit-sharing plan. Some provisions of the bill would 
seem to be punitive and unjust to the employees. 

In the brief I refer, of course, to the realization which 
is deemed to have taken place when the trust delivers 
to the retiring employee the shares which he has owned 
beneficially since they were purchased. Also I refer to the 
taxation of the resulting capital gain as ordinary income 
rather than as capital gain, thereby doubling the tax— 
in fact, much more than doubling the tax in most 
cases, because of the progressive tax rates. 

We consider both of these provisions inequitable 
for reasons which are laid out in the submission 
before your committee, Mr. Chairman. I would like 
to emphasize that there is enormous concern and sig- 
nificance to the Canadian employees regarding our 
employees’ profit-sharing plan. It undercuts their 
effort to provide for themselves in their retirement. 
This is especially true in the profit-sharing plans 
which count heavily on investment to achieve a worth- 
while and secure retirement. 


41 : 28 


Banking, Trade and Commerce 


October 14, 1971 


I would like to make a very brief commentary regard- 
ing the employees’ profit-sharing plan as compared to 
the deferred profit-sharing plan. In our company, we 
have chosen to follow the course of the employees’ 
profit-sharing plan; and 97 per cent of all eligible em- 
ployees belong to our plan and pay taxes on all ele- 
ments of income as they continue through their careers 
with the company. We are taxed on such items as the 
company’s contribution to the plan, dividends from its 
allocated shares, income from general trust investments, 
lapsed credits due to those who have withdrawn from 
the plan before vesting into the plan, and, in the 
future, on taxable capital gains realized by the trust. 


Now, in the deferred plan, the members of those de- 
ferred plans do not pay taxes on an incurred income 
basis. We are not suggesting for a moment that we 
should receive special benefit as it relates to capital 
gains under this bill. All we are asking is that the plan, 
under section 144 does not trigger a capital gains tax. 


The Chairman: Then, as I understand it, if section 144 
provided for a capital gains tax, your objection would 
not be the same? 


Mr. Atkinson: That is right. We are accepting the prin- 
ciple of the capital gains tax. 


The Chairman: The other point which you are object- 
ing to is that a member continues in the plan he has to 
pay income tax over the entire period of the plan as 
the plan realizes earnings and as they are attributable 
to him? 


Mr. Atkinson: No, we chose to follow this course right 
from its inception. What we are saying is that under 
section 144, the treatment of the employees’ profit- 
sharing plan triggers a capital gains tax, and it is taken 
into income at that point. We feel that this is a mis- 
take. It is so discriminatory as far as the employees’ 
profit-sharing plan is concerned. 


Senator Walker: The shares which you beneficially 
hold for the employees, do you pay tax on that all the 
way along? 


Mr. Atkinson: Yes, sir. 
The Chairman: Yes, you pay income tax on them. 


Senator Walker: And when he benefits from it, it is 
considered in toto and he has to pay tax on it. 


Mr. Atkinson: One of the great benefits to us was 
that we paid our taxes as we went along, with the sure 
feeling that we would not be taxed on it when we took 
the plan out. Now, we accept this as a continuing prin- 
ciple; but we are deeply concerned about the fact that 
when the trust delivers the shares to us it triggers an 
income tax, under this bill, at our personal rates, which 
is discriminatory. 


The Chairman: Is this the sum total of your sub- 
mission? 


Mr. Atkinson: Yes, this is the sum total. 


Senator Walker: This must be a mistake. 


Mr. Atkinson: Yes, we think it is very discriminatory 
and we have communicated that to the department, but 
up until the present, it has not been changed. 


The Chairman: It is hard to figure out the reason or 
logic behind levying the full income tax rate on a capi- 
tal gain in this circumstance. This is a capital gain that 
occurs in the same way that all capital gains occur. 


Senator Cook: There should be no change in the bene- 
ficial ownership because the trust holds the shares for 
the employees in any event. 


The Chairman: That is right. 


Senator Walker: And the tax is paid all the way 
through. 


Mr. Donald J. McRae, Financial Controller, Allstate 
Insurance Company of Canada: I feel there is one other 
point which we should raise, and that is when the 
employee retires and is given his shares, under the 
present legislation, he is going to be taxed at that time 
without really realizing the sale of those shares; he is 
going to be taxed right away. Whereas in other types 
of trust he can get his shares, and he can sell them over 
a period of time, thus reducing the amount of taxes that 
we would have to pay. However, under this legislation, 
as it applies to our fund, he will be taxed as soon as... 


Senator Isnor: Taxed on what? 
Mr. McRae: On the capital gains. 
The Chairman: On the capital gains, yes. 


Mr. McRae: ... as soon as those shares are delivered 
to him from the trust. 


Senator Beaubien: Whether he sells or not. 
Mr. McRae: Yes. 


The Chairman: Then, there are two areas of capital 
gain, one that occurs during the current operation of 
the plan... ; 


Mr. McRae: And then again when we sell the shares. 


The Chairman: Not when you sell the shares, but 
when they are delivered. 


Mr. Atkinson: Yes, when they are delivered, but 
subsequent to that, when we sell them. 


Mr. Michael G. Welch, Tax Supervisor, Allstate Insur- 
ance Company of Canada: If the trust realizes a capita] 
gain, it is passed on to the employee in the year in which 
it is made and he pays tax on it. The point we are 
making is that his interest in the plan is of a capital 
nature, and he has paid tax on everything that went 
in to the trust. When he receives the shares from his 
capital interest he should be able to receive them as 
such and only pay a tax when he disposes of them. 
They have been his, beneficially, from the beginning. 
And he should pay tax only when he disposes of them. 
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Then it should be a capital gains tax, although it is 
applicable to only half the total amount. So it would 
appear that there are two inequities here that seem 
hard to understand. 


The Chairman: I should point out that under section 
52(5), dealing with the cost of property transferred 
by the trustee under the employees profit sharing plan, 
it says: 

(5) Where any property has, after 1971, been trans- 
ferred to a beneficiary by a trustee under an em- 
ployees profit sharing plan, 
(a) subsection (1) does not apply in respect of 
the property;— 


And this is the real stickler: 


(b) the beneficiary shall be deemed to have ac- 
quired the property at a cost to him equal to its 
fair market value at the time of the transfer. 


So, there is a deemed realization at that time. 


Senator Beaubien: At the time of the transfer, whether 
he owned it before or not? 


The Chairman: Whether he sells it or not. 


Mr. Poissant: Mr. Chairman, upon reading section 144, 
is this the point that you are making, it is deemed to be 
a cost acquired by the taxpayer; but is there a deemed 
realization by the trust at that time? 


Mr. Welch: That is the second point; then we must 
consider clause 144(4). First of all it is clause 144(7). 


the exemption for capital gain 
144(7), a deemed 


Mr. Poissant: Yes, 
realized from the trust is clause 
realization by the trust. 


Mr. Welch: That is a point you would also have to 
take up after considering clause 144(7). That is the 
definition of disposition of clause 54(c) should be 
made applicable to clause 144(4). The definition says 
“shall be this,’ but goes on that for greater certainty 
it does not include: 

(v) any transfer of property by virtue of which 
there is a change in the legal ownership of the 
property without any change in the beneficial owner- 
ship thereof, 


That section should be made applicable; it is not 


at present. 


Mr. Poissant: That is for the ordinary trust; there is 
no change in actual ownership. 


Mr. Welch: That is right; in case clause 144(7) were 
amended and clause 144(4) remained as it is. 

Secondly, clause 52(5) should be made to read as 
does clause 107(2), which applies to all other trusts. 
That is, it specifically excludes a deemed realization. 


Mr. Poissant: Is that a deemed realization in clause 
52(5), or a deemed cost to the taxpayer? 


Mr. Welch: That has relationship to clause 144(7)(f). 
We are saying that everything that cannot be attrib- 
utable to these things will be taxed as income, and it 
says 
the portion, if any, of the increase in the value of 
property transferred to the beneficiary by the trustee 
that would have been considered to be a capital 
gain made by the trust in 1971 if the trustee had 
sold the property on December 31, 1971 for its fair 
market value at that time, 


Mr. Poissant: In other words, we only need the deemed 
realization by the trust, because it would be in one 
of the exceptions. You are suggesting that this is ordi- 
nary income because it says that it is not in one of the 
exceptions. It is not a capital gain realized by the trust. 
Clause 52(5) is a deemed cost to the taxpayer, but we 
have no reference to a deemed realization. Clause 52(5), 
I agree, takes the cost based on fair market value, but 
nowhere do we have a deemed realization at that time; 
maybe it should be by the trustee. 


The Chairman: Clause 52(5) only establishes the value 
to the taxpayer, which is fair market value at the time 
of the transfer. 


Mr. Poissant: But who realized the gain? 


The Chairman: That is a question of whether it is 
the trust. ; 


Mr. Poissant: It is income, because it is not a deemed 
realization by the trust. 


Mr. Welch: At present the word “disposed” in clause 
144 is taken as not being a deemed realization. 


The Chairman: But clause 144(4) makes the gain in 
the trust, or the loss as the case may be, a capital gain 
or capital loss to the employee. 


Mr. Welch: As far as the trust sells my shares and 
gain is allocated to me as capital gains and I pay tax 
on it in that year. The tricky part of it is, what is the 
definition of disposition? When the trust gives me my 
hundred shares on my retirement, forgetting clause 
144(7) and going back to clause 144(4), it provides that 
in a disposition by the trust. So we must have the 
security that disposition would not be interpreted in that 
way. 

That is why I suggested that the definition of dis- 
position in clause 54(c) should be made applicable to 
clause 144(4), 


Mr. Poissant: But are you saying that you would not 
like this to be a deemed disposition by the trust? 


Mr. Welch: All we are really asking is that the shares 
in the trust and any monies in the trust are of a capital 
nature to the member, and he should be able to receive 
either the money or the shares without triggering a 
capital gain. The only way a capital gain is triggered 
is by a deemed realization which, although it may not 
use the word “deemed” is the effect of clause 144(7) and 
it could be the effect of clause 144(4). 
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Mr. Poissant: Yes, but if we have a deemed realiza- 
tion of a capital gain, we only solve part of the pro- 
blem. First we should have a roll-over; the cost base of 
the trust should be the cost base of the taxpayer. 


Mr. Welch: Yes. 


Mr. Poissant: If there is to be one, it should not be in 
the hands of the taxpayer but in the hands of the trust. 
If there is a roll-over there is no deemed realization. 


Mr. Welch: One obvious suggestion is that clause 
144(7)(f) instead of providing “the portion, if any, of 
the increase,” should just say “the increase of the value 
of the property transferred” is excluded. 


Senator Cook: There does not seem to be any ra- 
tionale for a deemed realization. 


The Chairman: No, it can be dealt with in a practical 
manner without any assumption of a deemed realiza- 
tion. 


Mr. Poissant: Just a roll-over would solve all our 
problems. 


Mr. Welch: Defining “disposition” as in clause 54(c) 
would cure the problem of clause 144(4). However, clause 
144(7) is the less desirable of the two and must be 
solved first. In other words, clause 144(7)(), instead of 
saying “the portion, if any,’ should read “the increase 
in the value’, because it is clause 144(7) which triggers 
this tax to start with. 


Mr. Poissant: As ordinary income. 


Mr. Welch: That is our first request. We do not think 
that is right. Secondly, if that is changed, we are also 
worried about clause 144(4), because I cannot find any 
definition of disposition in the bill which would apply 
to that. There is a good definition at clause 54(c) which 
should apply to it but it has to be specifically set forth, 
because it is in a different section. 


Mr. Poissant: In your opinion clause 54(c) would not 
apply to the employee in the profit-sharing plan? 


Mr. Welch: It says that disposition is not a deemed 
realization. 


Mr. Poissant: That is the definition of disposition and 
there is no restriction. 
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Mr. Welch: Yes, it defines disposition, but it says for 
greater certainty does not include any transfer of prop- 
erty, which is property such as our shares, by virtue of 
which there is a change in the legal ownership without 
any change in the beneficial ownership. 


With that definition included it could not be held that 
disposed in clause 144 includes handing them over. Our 
view is that handing them over to the employee is not a 
disposition and we want it excluded. 


Mr. Poissani: In other words clause 54(c) could be 
amended to make it clear that it does not apply in the 
case of shares; that is the roll-over. 


Mr. Welch: The other point is that other trusts under 
clause 107(2), which are not necessarily retirement plans 
at all, are specifically excluded. They specifically do not 
have a deemed realization. In other words, clause 52(5) 
should read as does clause 107(2). Section 107(2) applies 
to other trusts and not a profit-sharing trust. It says quite 
specifically that when a property is handed over to the 
beneficiary, he receives it at what they call the cost 
amount, at the original cost of the property. He is deemed 
to receive it not at its current market value but rather at 
its original cost. This is very important. 


Mr. Poissant: In other words, an amendment to 54(c) 
would do the trick; in other words, “‘to exclude’? 


Mr. Welch: Yes. Section 54(c) should be made appli- 
cable to section 144(4). 

Section 144(7)(f) should be made to read, not “the por- 
tion of” but rather “the increase of”. 


The Chairman: That makes more sense. 
Mr. Poissani: Would you give us a draft of that? 


Mr. Welch: I did not want to propose a specific amend- 
ment. 


The Chairman: However, you are being asked to now, 
and very quickly. We will, of course, give you today and 
tomorrow in which to do it; but we would expect any 
amendments by Monday. 


Thank you, gentlemen. That concludes today’s hearing. 
The committee will adjourn until next Wednesday morn- 
ing at 9.30 a.m. 


The committee adjourned. 
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Orders of Reference 


Extract from the Minutes of the Proceedings of the 
Senate, September 14, 1971: 


“With leave of the Senate, 


The Honourable Senator Hayden moved, seconded 
by the Honourable Senator Denis, P.C.: 


That the Standing Senate Committee on Banking, 
Trade and Commerce be authorized to examine and 
consider the Summary of 1971 Tax Reform Legisla- 
tion, tabled this day, and any bills based on the Budget 
Resolutions in advance of the said bills coming before 
the Senate, and any other matters relating thereto; and 


That the Committee have power to engage the ser- 
vices of such counsel, staff and technical advisers as 
may be necessary for the purpose of the said 
examination. 


After debate, and— 


The question being put on the motion, it was— 


Resolved in the affirmative.” 
Robert Fortier, 
Clerk of the Senate. 
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Wednesday, October 20, 1971. 
(50) 


Pursuant to adjournment and notice the Standing 
Senate Committee on Banking, Trade and Commerce met 
this day at 9:30 a.m. to further consider: 


“Summary of 1971 Tax Reform Legislation” 


Present: The Honourable Senators Hayden (Chairman), 
Blois, Carter, Connolly (Ottawa West), Desruisseaux, Geli- 
nas, Hays, Isnor, Molson, Smith, Walker and Willis—(12). 


In attendance: The Honourable Lazarus Phillips, Chief 
Counsel; Mr. C. Albert Poissant, C.A., Tax Consultant and 
Mr. Alan Irving, Legal Advisor. 


WITNESSES: 


Massey-Ferguson: 


Mr. Peter N. Breyfogle, Comptroller; 

Mr. Roy W. MacLaren, Assistant Vice President, 
Public Relations; 

Mr. H. Arnold Sherman, Assistant Comptroller, 
Taxation; 

Mr. Jahan P. Wleugel, Treasurer. 


Canadian Jewish Congress: 


Mr. Wolfe Goodman, Q.C.:: 

Mr. Saul Hayes, Q.C., Executive Vice President; 
Mr. Barry Clamen, C.A.:: 

Mr. J.H. Berger. 


At 11:50 a.m. the Committee adjourned. 


2:15 p.m. 
(51) 
At 2:15 p.m. the Committee resumed. 


Present: The Honourable Senators Hayden (Chairman), 
Blois, Carter, Connolly (Ottawa West), Desruisseaux, Geli- 
nas, Hays, Isnor, Lang, Smith and Willis—(11). 


Present, but not of the Committee: The Honourable 
Senator McDonald—(1). 


In attendance: The Honourable Lazarus Phillips, Chief 


Counsel; Mr. C. Albert Poissant, C.A., Tax Consultant and 
Mr. Alan Irving, Legal Advisor. 
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WITNESSES: 


Aluminium Company of Canada Limited: 


Mr. John G. Lees, Vice President; 
Mr. W. J. Reid, Vice President and Treasurer, Alumi- 
num Company of Canada Limited. 


At 3:50 p.m. the Committee adjourned until Thursday, 
October 21, 1971. 


ATTEST: 
Frank A. Jackson, 
Clerk of the Committee. 


The Standing Senate Committee on Banking, Trade 


and Commerce 


Evidence 


Ottawa, Wednesday, October 20, 1971. 


The Standing Senate Committee on Banking, Trade and 
Commerce met this day at 9.30 a.m. to give consideration 
to the Summary of 1971 Tax Reform Legislation, and any 
bills based on the Budget Resolutions in advance of the 
said bills coming before the Senate, and any other matters 
relating thereto. 


Senator Salter A. Hayden (Chairman) in the Chair. 


The Chairman: Honourable senators, I call the meeting to 
order. We have several submissions today, the first being 
by Massey-Ferguson. Later in the morning we will hear 
the Canadian Jewish Congress. This afternoon we will 
deal with Alcan Finances Limited. Following our adjourn- 
ment this morning we will resume at 2.15. 


The appearances on behalf of Massey-Ferguson are: Mr. 
Peter N. Breyfogle, Comptroller; Mr. Roy W. MacLaren, 
Assistant to the Vice-President, Public Relations; Mr. H. 
Arnold Sherman, Assistant Comptroller, Taxation; and 
Mr. Jahan P. Wleugel, Treasurer. 


Do you intend to make an opening statement, Mr. 
Breyfogle? 


Mr. Peter N. Breyfogle, Comptroller, Massey-Ferguson Limit- 
ed: Yes. Mr. Chairman and honourable senators, I would 
like to open my comments by saying on behalf of Massey- 
Ferguson that we are very grateful for this opportunity to 
discuss with you our views on the Tax Reform Bill. 


It has become popular in recent years to play down the 
value of multi-national corporations to the economies of 
the countries in which they operate. This is an attitude 
which I personally consider unreasonable and I thought it 
might be useful for you if I quoted as an example some 
facts on Massey-Ferguson in Canada. 


—Total assets employed in Canada are $230 million. 


—We export from Canada 75 per cent of our production 
and we export two dollars of goods for every one dollar 
that we import. 


—In Canada we have one of our major engineering centres 
which is, amongst other things, the centre for our world- 
wide combine engineering activity. 


—Total Canadian employment exceeds 4,000 persons. 


—Our world-wide headquarters are located in Canada, 
providing work not only for the company’s own 
employees, but also requiring such outside services as 
lawyers, accountants, investment bankers, etc. 


—We have more than 60 per cent Canadian shareholders 
and the dividends our shareholders receive result from 
operations throughout the world. 


These facts demonstrate that Canada plays not only a 
significant role in Massey-Ferguson’s total operations but 


also that our activities in Canada are important in the 
Canadian economy. 


Since we had the privilege of appearing before you in 
May, 1970, much has happened to modify the proposals 
contained in the White Paper on tax reform, however the 
basic problem still remains. In my comments on that occa- 
sion I highlighted the four objectives explicitly recognized 
in the White Paper 


1. The Canadian tax system should not encourage nor 
discourage foreign investment by Canadians. 


2. Canadian companies competing in the foreign market 
should not be subject to more onerous taxes than their 
competition (particularly U.S. competition). 


3. Canada should promote a climate hospitable to the 
unrestricted flow of capital across’. international 
boundaries. 


4. Canadian tax laws should not permit the evasion of 
Canadian tax through artificial arrangements. 


Bearing in mind the economic environment of the past 
few months and in particular the announcement of Mr. 
Benson last week, I would suggest that, even more than 
normally, industry and government share two basic 
desires—to create jobs for Canadian citizens, to create 
profit for Canadian shareholders, and in achieving these 
purposes to create revenue for the Canadian Government. 


I said at that time that the White Paper proposals were 
in fact in basic conflict with the first three of its own 
objectives, and that the only principle that was given real 
recognition was the fourth—the anti-avoidance objective. 
The situation remains basically the same today despite the 
modifications between the White Paper and the Tax 
Reform Bill. Indeed, the draft legislation goes even beyond 
the stated intentions of the Minister of Finance during the 
presentation of the bill. The result is to increase the tax 
burden of Canadian companies, and in so doing ensures 
that the first three objectives which I have just mentioned 
cannot be achieved. 


In the brief we prepared for discussion at this meeting, 
and in particular in the appendices attached to it, we have 
gone into some detail on possible alterations to the bill to 
ameliorate the situation. I do not believe it would be 
worthwhile for me to repeat these points at this stage, as 
you have all received the material. 


Rather than comment in more detail on the Tax Reform 
Bill, I would like to preface our discussions with four basic 
points which, in our view, are more important than any 
specific technical contribution on the bill which we might 
make. 


1. We have found the bill, as it affects multi-national 
corporations, to be extremely complex and, quite frankly, 
a frustrating diversion from the serious business questions 
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which we face—questions which have been so obviously 
accelerated by the recent United States’ action. 


2. The effect of the proposals relating to the taxation of 
the international income of Canadian-based multi-national 
corporations will be substantial. The proposals will result 
in a loss of international competitiveness or the departure 
of such corporations from Canada. While we cannot 
believe that this represents the intention of the Canadian 
Government, one or the other, or both, of these results are 
only a matter of time, if the proposed changes are enacted. 


3. Quite apart from this long-term result and in addition 
to it, we are convinced that now is the wrong time for 
Canada to establish its long-term policies in the area of 
international trade and the multi-national corporation. 
Each of the major trading companies of the world is now 
engaged in adopting a stance for negotiations to maintain 
or expand its trading position. For Canada at this time to 
drastically impair its own competitiveness in international 
trade appears to us to be almost an incredible course of 
action. 


4. The international provisions assume and require 
external treaty negotiations to be workable. This is clearly 
no time for the opening up of provisions of existing trea- 
ties or attempting to work out new treaties with the many 
countries with whom they are needed if the new approach 
is not to have the most serious adverse effect on our 
international competitive position. I doubt if any one of us 
would like the job of renegotiating the U.S. treaty today. 


We question therefore the wisdom of attempting in a 
hurried manner to advance specific suggestions for techni- 
cal improvements in the bill. Rather, we recommend 
simply deferring corporate and international provisions of 
the bill for at least a year. This delay will permit further 
study, allow time for the international trade picture to 
become more clear, and free business to deal with today’s 
business problems without diversion of energy to cope 
with new tax provisions. These tax provisions will do 
nothing to improve our ability to contribute to the growth 
of the Canadian economy directly, or to enhance our abili- 
ty to compete in the world economy and therefore contrib- 
ute in the long-term to the attainment of the great potential 
of Canada. 


Senator Isnor: What is the percentage of your export 
business? 


Mr. Breyfogle: Seventy-five per cent of our production in 
Canada is exported from Canada. 


Senator Walker: What about to the United States? 


Mr. Breyfogle: Somewhere over 70 per cent of production. 
In other words, 70 per cent out of the 75 per cent. 


The Chairman: Are your exports subject to the United 
States’ surcharge? 


Mr. Breyfogle: Most of our exports are not subject to the 
surcharge. However, they do get caught by the “US only” 
requirement for the investment tax credit, which is sup- 
posed to be reduced from 10 per cent to 7 per cent. That is 
a direct penalty. 


Senator Connolly: Will the DISC program affect you? 


Mr. Breyfogle: The DISC program will affect us not only 
because the US manufacturers of farm machinery will 
have a substantial financial advantage in exporting to 
Canada, but also because as a company we have tended to 
keep the greater part of our north American manufactur- 
ing facilities located in Canada rather than in the United 
States. Therefore we lose. Because of that, we do not have 
the opportunity that our competition has. 


The Chairman: Let us analyse that. I take it that at 
present your competitors in the United States do export to 
Canada? 


Mr. Breyfogle: Yes, sir. 


The Chairman: You expect that in the atmosphere of the 
DISC it could lead to more exports, is that right? 


Mr. Breyfogle: They will have an opportunity of obtaining 
a substantial benefit from a tax point of view. In 1970 the 
trade balance against Canada was $113 million in farm 
machinery. It consisted of $274 million imports by Canada 
and $160 million exports from Canada to the United 
States. 


Senator Connolly: What is the imbalance? 
Mr. Breyfogle: Last year the imbalance was $113 million. 


The Chairman: The DISC would work to your disadvan- 
tage in the fact that the domestic United States manufac- 
turer and exporter would enjoy a lower corporate tax rate 
in the United States on that part of his earnings which 
resulted from foreign operations. 


Mr. Breyfogle: Yes. 


The Chairman: What is the percentage of discount off the 
regular corporate rate? 


Mr. Breyfogle: I should like to ask Mr. Sherman to answer 
that question. 


Mr. H. Arnold Sherman, Assistant Comptroller, Taxation, 
Massey-Ferguson Limited: The present proposal is that the 
DISC company will be able to set up profit in its own 
books on the total transaction, on what the manufacturer 
manufactures and sells to the DISC, and the DISC resells 
to the company located in the foreign country, such as 
Canada. 


They have three options. They can either take 4 per cent 
of the sales price as their profit, they can take 50 per cent 
of the total profit of the whole transaction, including the 
manufacturer’s profit, or they can take the normal pricing 
basis if they feel that it is better for them. But in the third 
case, it is subject to the usual tax by the United States IRS 
authorities under section 42. 


Senator Connolly: For the record, what does IRS mean? 


Mr. Sherman: The Inland Revenue Service of the United 
States. In either of the first two cases, there is a small 
additional advantage. They can add some 10 per cent of 
their export promotion expenses to this profit. They look 
at the three possibilities and take the one that is most 
favourable. Profit in the DISC is never taxed until it is 
distributed to the shareholders of the DISC. 
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The Chairman: The concept is that you have the manu- 
facturer in the United States who manufactures the equip- 
ment. Then you have a domestic sales organization in the 
United States that will obtain the foreign market and will 
be the vendor and exporter in that market. Regarding the 
4 per cent that you were talking about as one of the 
options, they could take 4 per cent of the total dollar 
amount of the sales and bring that into the DISC. I am 
referring to this exporting organization. It is domestic in 
form. 


Mr. Sherman: DISC means Domestic International Sales 
Corporation. 


The Chairman: They can bring that directly into profit. Is 
that a tax-paid profit, or is it subject to tax after that? 


Mr. Sherman: It is subject to tax when the DISC organiza- 
tion distributes it to its shareholder. The shareholder 
would normally be the manufacturing company in the 
United States. This tax can be deferred idefinitely. There 
is no requirement to make a distribution. It can be loaned 
to the parent company provided it is invested in export 
related assets. Export related assets are defined so broadly 
that effectively the DISC can retain the profit while lend- 
ing the tax back to its parent company. In other words, 
there is no need for the tax to be paid for ten years. 


The Chairman: Is it included in the definition of the use to 
be made of this money that it can be used to provide 
additional equipment to manufacture more exportable 
products? 


Mr. Sherman: Yes. 


The Chairman: And that is all without any tax deduction? 
In other words, this is tax deferral on a grand scale. 


Mr. Sherman: Yes. 


Senator Connolly: Would your American affiliate qualify 
under the DISC legislation? 


Mr. Sherman: Yes. 


Senator Connolly: There are so many questions I would 
like to ask. 


The Chairman: That is a very interesting question, Sena- 
tor Connolly. Would you like to develop it? 


Senator Walker: We would like to know why they would, 
with the balance of trade the way it is. 


The Chairman: Senator Walker, what I was thinking of 
here was that there are Massey-Ferguson affiliates operat- 
ing in the United States. 


I take it, Mr. Sherman, that the Massey-Ferguson affili- 
ates in the United States manufacture a product which 
you export to Canada? 


Mr. Sherman: Yes. 


The Chairman: How much of the imbalance in exports 
that come to Canada from the United States is contributed 
to by your operations in the United States? 


Senator Walker: That is a good question. 


Mr. Sherman: We export to the United States $2 for every 
$1 we import, and we represent more or less 50 per cent of 
the farm machinery exported from Canada. 


Senator Connolly: How much of the United States export 
of farm machinery do you represent in your United States 
companies? 


Mr. Sherman: We would represent a little over 10 per cent 
of the exports from the United States into Canada. The 
United States exports twice as much into Canada as it 
imports from Canada. Our picture is exactly the other way 
around. 


The Chairman: So that your American affiliates export- 
ing from the United States to Canada could qualify under 
the DISC legislation? 


Mr. Sherman: Under the DISC legislation we would set up 
a DISC corporation and receive the benefit for those 
goods which we manufacture in the United States and 
which we import into Canada. 


The Chairman: Do the United States companies, who 
export to Canada and who are in competition in the export 
area, have other advantages by reason of being United 
States companies—advantages that are not available to 
you? 


Senator Walker: Other than those under the DISC 


legislation. 


Mr. Roy W. MacLaren, Assistant to the Vice-President, Public 
Relations, Massey-Ferguson Limited: At the present time the 
United States exporting corporations have been able to 
defer profit by the use of offshore subsidiaries. Although 
the United States enacted the sub Part F legislation in 
1962, major corporations in the United States do not have 
any problem getting around those provisions because 
there are exceptions and alternatives and groupings that 
permit a U.S. corporation not to be penalized by the exist- 
ence of this sub Part F legislation. 


As of today a Canadian corporation is in the same effec- 
tive position. Under the present Income Tax Act they do 
not have to pay income tax on dividends from foreign 
subsidiaries. There is an equivalent situation to the posi- 
tion of a United States corporation. However, once Bill 
C-259 is enacted we would not have this possibility to 
follow. 


I do not feel it is clear from Bill C-259 that we would be 
taxed in Canada on the profits of our DISC if our United 
States subsidiary had a DISC, becatse that section of the 
bill has to be regulated. It seems clear to me that if we did 
have a DISC we would lose all of the advantage because 
when it retained the profit the profit would then be taxed 
in Canada. 


The Chairman: Yes, because the profit of the DISC would 
enable your export company to maintain without tax in 
the United States, and you would have to bring it into your 
Canadian income and it would carry the full Canadian 
rate. 


Mr. MacLaren: Yes. 
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The Honourable Lazarus Phillips, Chief Counsel to the com- 
mittee: Would you not be subject to this extraordinary 
situation, that your DISC company in the United States 
would be an affiliate and if you lend the money to your 
parent on the deferral you would than have non-business 
income? You therefore would have foreign accrual proper- 
ty income which would be effectively taxed in Canada 
under the proposed amendments in this new bill that we 
are discussing. 


Mr. MacLaren: Yes. What I am not clear about is whether 
we would not also be taxed on the DISC profit as well. 


Hon. Mr. Phillips: Except that the indication is that the 
DISC profit would really result from normal business 
operations and, presumably, it might come under foreign 
accrual property income. 


Mr. MacLaren: It might not. 


Mr. Sherman: There is uncertainty in our reading of this 
area of the bill. 


Hon. Mr. Phillips: But you do have the extraordinary 
situation where you get the DISC benefit in the United 
States, whereas automatically you are affected by foreign 
accrual property income. Incidentally, this would not be in 
1976, but in 1973. 


The Chairman: Yes. 


Hon. Mr. Phillips: When speaking of an extension for a 
year are you suggesting that the sections of the law as 
presently drafted should come into effect on January 1, 
1974; and when you speak of a deferral of a year with 
respect to dividends are you suggesting that such dividend 
income come into effect in 1977, rather than in 1976? Iam 
wondering what you mean by deferral by a year. Could 
you develop that? 


Mr. Sherman: What we are requesting is that considera- 
tion be given to deferral of enactment of the bill by a year, 
rather than the time cut-in of the provisions of the bill 
being deferred for a year. Our purpose there is to provide 
more time for deliberation, for calculation of the impact of 
the bill, and for reviewing some of the difficult areas of the 
text of the bill in terms of its application to multinational 
corporations, in particular. We believe that if this year is 
taken the character of the bill will be quite drastically 
changed, bearing in mind the trade problems which are 
facing Canada and many other countries. 


Hon. Mr. Phillips: This is a very important point, Mr. 
Chairman, and honourable senators. Are you asking for 
the deletion of that section which deals with international 
income pending further consideration? Mere postpone- 
ment by a year is the very thing that is presently covered 
in the draft. It seems to me you are either asking for 
deletion of that section pending further study or, alterna- 
tively, that 1973 should read 1974 and 1976 should read 
1977. 


Mr. Sherman: We are asking for deletion pending further 
study. 


The Chairman: You appreciate that there are many 
beneficial things in Bill C-259 and, therefore, your request 


could not take the form of a request that we suspend the 
coming-into-force date of the bill. 


Mr. Sherman: We are not proposing this for the bill in 
total, of course, sir. 


The Chairman: Only for those sections that particularly 
affect your operations? 


Mr. Sherman: Yes. 


Senator Connolly: May I ask this general question? It does 
not really relate to the technical area you are discussing. 
You are obviously an important multinational Canadian- 
owned corporation. Are there many other such corpora- 
tions in the Canadian economy? We do not want to be 
legislating here for one particular company, so perhaps 
you would give us some indication of the scope of this 
problem in terms of other Canadian-owned multinational 
corporations. 


Mr. Sherman: If I could start by making a general answer 
to this question, it is this: Our belief is that the world is 
becoming rapidly more technology-oriented and that 
industry—national corporations and multinational corpo- 
rations—will rely on a high degree of technology for the 
base of their future growth. It seems to us that Canada has 
two choices for its future development. It can either 
encourage multinational corporations, because a company 
operating solely in Canada, bearing in mind the popula- 
tion of Canada, is not large enough to support the techno- 
logical base that is required to compete with other coun- 
tries— 


Senator Connolly: In some areas. 


Mr. Sherman: In more and more areas as the world’s 
history progresses. 


Senator Connolly: All right. 


Mr. Sherman: The other alternative is to obtain this tech- 
nology from subsidiaries of multinational corporations 
based in other countries. We believe the former is the 
better approach for Canada. 


I think Mr. Wleugel can recite you a list of these various 
companies in the Canadian economy. 


Mr. Jahan P. Wleugel, Treasurer, Massey-Ferguson Limited: 
Such corporations as Alcan, Brascan, some of the brewery 
companies, International Nickel Company. The Polymer 
Corporation, which is a Crown corporation, is also a multi- 
national corporation. All these companies are indeed 
affected by this regulation. I am quite sure there are 
others that can be mentioned, and that you will know of 
many other examples. These are the important names. 


The Chairman: You did not mention Alcan. 
Mr. Wleugel: I am sorry, sir. 


Senator Connolly: It was that point that I thought we 
should have on the record, because in fairness to the 
witnesses we want to make sure that it is not just their 
problem; it is the problem of a good many Canadian- 
owned multinational corporations. 


Senator Walker: Are they taking the same attitude in the 
present situation as you are? 
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The Chairman: Alcan is; we now have their brief and they 
will be heard this afternoon. I cannot conceive of any of 
them not taking that position. 


Senator Molson: Did we not have that experience in con- 
sidering the White Paper? 


The Chairman: We did. 


Senator Molson: I think the record far enough back would 
show that we have a great many multi-national companies 
who are very seriously affected. 


The Chairman: All the briefs are still available, so we 
have quite a record compiled already. I was wondering 
which one of you would care to tackle this question. Sup- 
pose we take your situation operating abroad. You would 
have a foreign affiliate. Let us take the case where you 
control that foreign affiliate, and the case where you may 
have only 49 per cent because of national laws in that 
country. Let us take those two instances and follow 
through what happens to the earnings of those companies 
by reason of Bill C-259. Take the first situation, a foreign 
affiliate which your company controls, which has earn- 
ings. Go ahead and tell us what happens under the bill. 


Mr. Wleugel: Could we, for instance, take our Mexican 
subsidiary? Would you first like one we control, or one 
where we have only 49 per cent? 


The Chairman: These are two instances that I would like 
to have developed. 


Senator Connolly: For the sake of making the record 
clear, I take it we have finished discussing the DISC prob- 
lem and are now going on to the more general picture. 


The Chairman: The DISC position in the States has 
adverse effects on Massey-Ferguson, or perhaps we should 
say adverse aspects. For our purposes now perhaps that is 
as much as we need. 


Senator Connolly: That is right. 


The Chairman: 
illustration? 


Now would you get back to my 


Mr. Breyfogle: Could I perhaps make one more comment 
on DISC. DISC is one part of a United States program, 
which will be difficult for other countries to cope with. 
However, it is only one part of an environment in which a 
company can do business on a multi-national basis. Per- 
haps of as much significance as DISC itself is the relation- 
ship of DISC to the other opportunities granted by legisla- 
tion in various countries to do business. We therefore feel 
that the DISC is very appropriate in relation to our discus- 
sions on Bill C-259, because there are things we now have 
which provide assistance to multi-national corporations, 
which provide an off-set to the DISC in some way but not 
as a complete off-set. Bill C-259 takes those away, and this 
is most important to us. 


Senator Connolly: Would you think that a DISC legisla- 
tion in Canada would be a good thing for the Canadian- 
owned multi-national corporations? 


The Chairman: You mean something like the DISC 
legislation? 


Senator Connolly: Legislation, yes. 


Mr. Breyfogle: In theory, yes, it would appear to be a good 
thing. We are concerned about the cost of such a program 
in Canada, and therefore whether it is practical, or wheth- 
er there are alternatives that would maintain Canada’s 
competitive posture without going to the lengths of DISC. 


The Chairman: But what you have now in Canada under 
our tax laws works satisfactorily as an off-set to DISC 
operations in the States. 


Mr. Breyfogle: I would say as a partial off-set to DISC. 
The Chairman: You have been able to live with it. 


Mr. Breyfogle: There has not yet been a DISC in the 
States, fortunately. 


The Chairman: When you say “partially” what do you 
mean? If you had DISC in the States and you continued 
with the present law in relation to your offshore opera- 
tions and the bringing home of the earnings, to what 
extent do you mean it would partially off-set it? 


Mr. Sherman: There would need to be further relief, I 
think, to take account of the fact that a Canadian corpora- 
tion pays its income tax very much more quickly than a 
United States corporation, so there are different cash flow 
consequences. DISC is very much a matter of cash flow. 


The Chairman: What is the difference in the period for 
cash flow? 


Mr. Sherman: A Canadian corporation begins to pay right 
at the beginning of its fiscal year. The United States corpo- 
ration has a delay of several months, and the payments are 
spaced out more over a longer period. I am sorry I do not 
have the information in my head, but there is a considera- 
ble gap. We did look at the timing, and there is quite a big 
difference in favour of the United States corporation. 


Senator Carter: Do you foresee developments in other 
countries that might compel the United States to modify 
their DISC legislation? 


The Chairman: What you are asking them to do is look in 
the crystal ball world wide to see if they can see anything 
brewing there that might be inclined to compel the United 
States to abandon or reduce its DISC. 


Mr. Breyfogle: I think the history of events since August 
14 has demonstrated that the United States economy, with 
all its problems, is still a very significant economy in world 
affairs. It is still a very highly self-contained economy, and 
it can go its own way. The DISC advantages are very 
material in the United States. On the other hand, the sort 
of advantage provided by many European countries, for 
example, through tax rebates and turnover tax that is 
refunded on exports, does not put them in a very good 
position to put pressure on the United States Government 
to remove the DISC. 


Mr. Wleugel: I think the DISC has perhaps been driven a 
little out of proportion as far as being an example of 
typical tax devices used is concerned, because here in 
Canada you naturally look very much more closely at 
what the United States is doing in these areas. For 
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instance, Germany has for years had the same type of 
incentives, not more in connection with the matter of set- 
ting up a separate corporation, which really the DISC 
essentially is, but as a simple tax device in their own tax 
laws, making for what in essence are either accelerated 
depreciations related to investments abroad or, in essence, 
actually permissions in write-off against German domestic 
taxes on investments abroad. 


Just to mention one example, the United Kingdom had 
its Export Corporation Act, which permitted, actually also 
legalized, a DISC or a tax deferral of even a larger extent 
that the United States. This was discontinued in 1966-67 
essentially because of exchange control regulations in the 
United Kingdom. On the assumption again there that the 
basic reasons for having it would still be valid, one could 
also speculate that if and when the monetary crisis and the 
imbalance of exchange rates are being settled, the United 
Kingdom might take their export corporation concept up 
again. There is a multitude of ways of doing it. The Japa- 
nese do it by permitting the companies to have a leverage 
of one-to-ten, and substantial direct subsidies to exports. I 
think we should be very careful here in Canada, not neces- 
sarily to say—because the U.S. might find the DISC is the 
ideal solution on the basis of its setup, on the basis on 
which it operates—that we should necessarily follow just 
because of that. I think we would have to look very care- 
fully at what is required. 


The Chairman: I did not gather that there was any 
suggestion here that DISC should be adopted in Canada. 


Mr. Wleugel: No. 


The Chairman: You were starting out by saying that the 
system we have at this time, in bringing the dividends 
home without paying any Canadian tax on them, does give 
some advantage as an offset to Canadian export sales. It 
permits them to be a little more competitive. We are not 
saying that DISC would do the job better. Each country 
evolves its own tools, you may take it, in fiscal policy, in 
taxation, in tariffs, in incentives, in subsidies, and in an 
infinite variety of things. But my question has not been 
answered yet. 


Senator Connolly: I am afraid we diverted the witness 
from your question. 


The Chairman: I would like to get back to that now. 
Mr. Wleugel: The basic question? 
The Chairman: Yes. 


Mr. Wleugel: You mentioned you would like two specific 
examples. We would like to take the example of the U.K. 
group of companies which is a subsidiary, as far as Mas- 
sey-Ferguson Limited is concerned. It is a holding compa- 
ny in the U.K., with operating subsidiaries in the U.K. that 
is one example. We would like, as a second example, to 
take a Mexican minority controlled subsidiary. It is a 
simple example and I think it makes the point very clearly. 


With your permission, we should like to add a third 
example, which is actually in specific legislation. For 
instance, in a country like Brazil, you have specific incen- 
tives through taxation to invest portions of your tax 
money, as you have to, in the northeast of Brazil, as part of 


the development of that area. All these three groups have 
very specific problems related to the current bill. With 
your permission, Mr. Chairman, I would like to ask Mr. 
Sherman to go through these technically in detail, to 
follow the route of dividends and other problems in these 
three typical examples. There is a multitude of others, but 
I think these will do. 


The Chairman: Those three will do. Now, Mr. Sherman. 


Mr. Sherman: Mr. Chairman, we start with the U.K., 
which has a nominal comprehensive tax treaty with 
Canada, and we must assume that there will be a treaty in 
effect for the purpose of this discussion. Therefore, under 
Bill C-259 there will be no Canadian tax on dividends paid 
by the U.K. to its Canadian parent. However, so far as the 
foreign accrual property income is concerned, the conse- 
quences are not at all clear, either from the bill, which 
does not have too much on, nor from the Department of 
Finance press release. 


For example, take a group such as ours, of manufactur- 
ing companies, trading companies, export, agency compa- 
nies, where altogether there are probably 30 companies in 
the U.K. of which perhaps 10 or 12 are active. Of these 
companies, some would be in a loss position, just from the 
way things operate, and under the U.K. tax system one 
company can make good the losses of the other. 


We are afraid that if we did that, that payment would 
become foreign accrual property income. We are not sure 
what the consequences are, but we are afraid of them. 


There are similar problems. For example, if our U.K. 
engineers were to develop something and another U.K. 
company wanted to use it, and the company, the third 
party using it, were to pay a fee, we are fairly certain that 
that royalty or fee for technical services, or whatever it 
was, would be part of the foreign accrual property income. 


The consequence of any of our U.K. companies having 
foreign accrual property income is that that income 
becomes taxable as earned to Massey-Ferguson Limited, 
whether or not we declare it as dividends, whatever we do, 
even if we have no intention of bringing it back because 
the funds are required for U.K. expansion. 


There is a further category I did not mention, which is 
probably more important, that is, intercompany interest. 
We have a holding company, a Canadian company would 
make an advance to that company, and then the advances 
would be used, perhaps, as they are required, by different 
operating companies. To the extent that interest was 
charged on those advances within a group of U.K. compa- 
nies, this would probably be foreign accrual property 
income and again taxed in Canada as earned. We have to 
charge interest under U.K. tax rules; if we do, we are 
taxed in Canada. 


Senator Connolly: At present, you would not be taxed, 
under the existing law. 


Mr. Sherman: That is right. That is the U.K. situation. 


The Chairman: Just stopping right there, you have a 
series of subsidiaries in the U.K. and they are subsidiaries 
of the chief company in Canada. Let us take the inter-rela- 
tionship there. If one of those companies makes a loss and 
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another one makes a profit, for Canadian tax purposes 
you are not entitled to offset. 


Mr. Sherman: No. 
Senator Connolly: Under the new bill. 
The Chairman: Under Bill C-259. 


Mr. Sherman: Under Bill C-259, the results of each 
individual company are of no concern to us, because there 
is no question of taxation on dividends. It is only the 
question of foreign accrual property income, which is a 
new concept. 


Senator Connolly: It is a new concept? 


Mr. Sherman: To the extent that one company has foreign 
accrual property income and the other has what one might 
call a foreign accrual property income loss, we are not 
permitted to offset them. It is one way taxation. 


Senator Connolly: Would it be a temporary, even a partial 
advantage, if there were such things as foreign accrual 
property income profit and foreign accrual property 
income loss? 


Mr. Sherman: Yes, this is one of the minor measures that 
would help. certainly. 


Senator Connolly: You would still have the problem of 
taxing the foreign accrual property, if you had foreign 
accrual property income, under the new Bill C-259, which 
you have not under the existing law. 


Mr. Sherman: That is right. 


The Chairman: Is there any difficulty by reason of the 
fact that it is conceivable under this bill that something 
which produces earnings from active business operations 
might lose that character under Bill C-259 and become in 
part, or altogether, foreign accrual income property? 


Mr. Sherman: We really do not know what the concept of 
an active business is, and I have not been able to find any 
lawyer in Canada who could tell me what the concept is. It 
would be unwise for us to proceed on the basis that some 
of these things are not applicable, since undoubtedly the 
Department of National Revenue, when it comes to audit 
our 1973 return, will atempt to tax us on its viewpoint. 


Hon. Mr. Phillips: It is always unwise to depend upon 
lawyers in doing things in that way. 


The Chariman: We are not looking for any rebuttal 
evidence. 


Mr. Sherman: We do operate through one holding compa- 
ny in the U.K. which holds a group of mnay subsidiaries. 
That is our corporate structure in the U.K. 


The Chairman: That holding company is the one which 
would remit directly to the Canadian company? 


Mr. Sherman: Yes. 


The Chairman: Then by that route what one would 
ordinarily thing of as income from active business opera- 
tions could, under this bill, very well be foreign property 
accrual. 


Mr. Wleugel: Since it is routed through a holding compa- 
ny, I think anybody looking upon the corporate structure 
in the U.K. would say that it is the only sensible way of 
setting up the corporate structure financially in the way 
we run the interactions between the various units. We have 
a holding company which is obviously and absolutely a 
corporate arrangement, and the question that arises in our 
minds is whether we will get stuck with taxes actually, 
potentially, or possibly on the basis of our normal operat- 
ing income. The answer is something we do not know. 


The Chairman: You are saying that the bill is defective in 
that it does not define some very essential terms. 


Mr. Breyfogle: We consider the bill is defective in that it 
does not properly define a large number of terms. 


Mr. Wleugel: Particularly in the section on international 
income, which is what we are particularly concerned 
about. 


Hon. Mr. Phillips: I wonder, Mr. Chairman, if you will 
allow me to suspend the consideration of the two other 
countries, because this has a direct bearing on what we are 
now discussing. This Senate committee took the position 
under the White Paper that we were putting the cart 
before the horse in dealing with the whole question of 
international income. We so stated in our report at pages 
42 and 43, and on the whole history of taxation of interna- 
tional income we took that position. 


In effect, we said, “Put through the treaties first and we 
will know what our treaty countries are and we will know 
what are not treaty countries.’ Then, in dealing with the 
laws of each treaty country or non-treaty country, a multi- 
national corporation will know the incidences of taxatin 
within reason. 


When I speak of international income I am speaking of 
that section which deals with international income of 
Canadian taxpayers, not the reverse—that is, the income 
of non-residents and income of Canadian sources—and I 
should like to know whether we would solve the problem 
for the present with the suggestion that there are three 
alternatives: One, that we ask for the deletion of the whole 
section because of the chaotic and confused situation in 
the modern world. Two, that we ask that 72 read 73, and 76 
read 77, so that we have a respite of two years rather than 
one year. Three— and this is the one that I like best and 
would like your reactions to in relation to the Chairman’s 
request—that in regard to the income of the Canadian 
multi-national corporation in respect of any company 
from a source other than Canada, the application of the 
present law be suspended until such time as there has 
been either the completion of a treaty with a country, ora 
statement by Canada that it is not able to get a treaty. 
Essentially, the whole section covers what is an affiliate, 
the treatment of dividends from the affiliate, and, this 
foreign property accrual income. The determination of 
what an affiliate will be, of what dividend income treat- 
ment will be like, and what foreign property accrual 
income will be like will depend upon the treaties. This is 
the delay as covered by the bill in section 72 and moving 
into section 76. Would not the multi-national corporations 
be better off in suggesting that the application of this 
section be suspended until such time as we are dealing 
either with the treaty country or non-treaty country? In 
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the interval the whole subject matter could be dealt with 
by the Government either by way of revising its thinking 
on the domestic wording of the legislation and the regula- 
tions therein, or by determining whether there is a treaty. 
That is why when you deal with Canada and the U.K. you 
have one set of rules, whereas with respect to Mexico, 
which you are going to come to, you have another set of 
rules, and with respect to an undeveloped country you will 
have another set of rules. 


The Chairman: In that connection, Canada would not be 
at a disadvantage in dealing with any questions that could 
be classified as tax avoidance. 


Hon. Mr. Phillips: Definitely not. That is right. 


The Chairman: That whole field is open. They are admin- 
istering the present statute on the basis of agency. That is, 
that where there is a foreign company that is wholly 
owned by a Canadian company and all the management 
and direction comes from the Canadian company, in their 
assessments the Income Tax Department have been 
assessing the income of that foreign company as income of 
the Canadian company on the basis of agency. They have 
been making these assessments. Some of them are under 
appeal and some of them have been settled. So there is 
ample scope in the present law to distinguish between 
what is a genuine, bona fide business operation outside of 
Canada, and those efforts which this bill attempts to deal 
with on the basis of passive income by bringing that 
income directly into the income of the Canadian company. 
There is not the urgency because a lot of tax revenue 
might be escaping the tax collector; there would not be 
that urgency even if the application of these sections were 
suspended for an extra year beyond what is contemplated 
in order to get a proper understanding. Of course, every 
one will have to agree that it is good for Canada to have 
multi-national operations. 


Senator Hays: In that regard, Mr. Chairman, what kind of 
money are we speaking of? 


The Chairman: Do you mean in dollars of tax revenue? 
Senator Hays: Yes. 


The Chairman: I am not sure we have that figure. 


Mr. Sherman: Mr. Chairman, the White Paper referred to 
a figure of $10 million. There is no reference to that in the 
1971 Summary, however. 


Senator Hays: How much would that affect Massey-Fer- 
guson? 


Mr. Sherman: We do not know what the provisions mean, 
and consequently we are not able to guess. It is too wide a 
range. 


Mr. Wleugel: It would depend largely on our own level of 
income all over the world. In a normal year we might have 
$40 million after tax. After all, if we sell in the order of 
over a billion dollars a year, it might be in the order of $4 
million, $5 million or $6 million. Something like that. That 
is purely a guess on our own situation. 


Senator Connolly: I am sorry, would you mind repeating 
that? 


Mr. Wleugel: If we say that our normal world-wide 
income is $40 million after tax on a billion-dollar sale, that 
is probably a reasonably historical number. It is not one 
that we have achieved lately. On that basis, probably 
income which would be questionable would, perhaps, be in 
the order of $4 million, $5 million or $6 million. 


Senator Connolly: You might have to pay 50 per cent of 
the total estimated revenue. 


Mr. Wleugel: Again it depends upon many assumptions 
and it is unclear to us, quite honestly, what the bill really 
means for us. We know a few areas where the bill definite- 
ly means something, but most of them are grey areas 
where we do not quite see the impact because of the 
unclear definitions related to developing countries where 
we operate. 


The Chairman: We are going to consider Mexico in a 
moment, but your U.K. discussion has provoked this 
thought so far as I am concerned, that supposing Bill 
C-259, with all these provisions we are talking about, is 
enacted, then this might force Massey-Ferguson to estab- 
lish just one operating company in the U.K. and carry on 
all the other corporate operations as branches of that 
company. That is just a suggestion. Having done that, you 
would certainly get a pooling of your losses and profits in 
the branch operations, because they would all be coming 
into just the one company. If you did that, what would be 
the result so far as this bill is concerned? 


Mr. Breyfogle: I would like to answer that. The proposal 
you have made— 


The Chairman: Well, it was not a proposal; it was a 
suggestion. 


Mr. Breyfogle: The suggestion you have made would be 
very difficult technically because of the U.K. capital gains 
tax, and I believe this is where a country gets into very 
serious trouble if it tries to extend its own taxation pattern 
around the world, because it is extending its own taxation. 
pattern into a multitude of different taxation patterns 
based on totally different concepts and theories of taxa- 
tion. Some things that are defined as foreign accrual prop- 
erty income in Canada would not be so defined in other 
countries, because those other countries already have an 
alternative method of raising their tax revenue. These are 
alternative taxes which we are paying in doing business in 
those countries. Hence, the addition of foreign accrual 
property income, and the proposal that you suggested, and 
the capital gains that might be inherent in such a reorgani- 
zation, are direct penalties to the multi-national corpora- 
tions operating abroad when Canada has the type of legis- 
lation proposed. 


The Chairman: The making of adjustments that would 
appear to minimize the impact of this legislation as far as 
Canada is concerned might create an entirely new group 
of problems in the other country. 


Mr. Breyfogle: If we might come back to the discussion we 
had on the amount of tax involved, if we were to proceed 
with the implementation of Bill C-259, I do not believe it is 
possible for us as a company to put a number on this 
today. Bearing in mind the ramifications of the tax bill as 
proposed and also bearing in mind the situation we are in, 
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we do not have income diverted from Canada as a compa- 
ny. We have taken steps to legally and within the tax laws 
of the country within which we operate to minimize our 
tax bill. If this bill is passed, some of these steps will in 
fact mean tax penalties in Canada, not in the countries in 
which we operate, and as a result of these we would 
rearrange these steps. The rearrangement of these steps 
will not mean more tax revenue for Canada, but it will 
mean more revenue for those other countries in which we 
operate. 


On the other hand, as Canada gets into this situation and 
as Bill C-259 begins to affect more and more multi-nation- 
al companies in their operations—we have had two exam- 
ples announced recently of companies who have left 
Canada because of this situation—Canada will lose jobs. 
Even if the $10 million as outlined in the White Paper of 
incremental tax revenue comes to Canada, because of the 
bill—and this is something which we question as to wheth- 
er it will happen or not—that is, if I may use the vernacu- 
lar, peanuts in relation to the simple unemployment bene- 
fits that Canada may have to pay out due to the loss of 
jobs. If you then add the social cost of unemployment on 
top of that, I think there is a very poor cost benefit situa- 
tion in the enactment of the international provisions in Bill 
C-259. 


We therefore feel that politically there is a sound and 
valid reason for deferring the international aspects of the 
bill, and we endorse very strongly the Chairman’s state- 
ment that within the current bill the government has the 
ability to ensure that income is not diverted from Canada. 


Senator Hays: What would this $4 million tax bill, or the 
$46 million that you speak of on $1 billion worth of busi- 
ness, do to your company? 


Mr. Breyfogle: I would like to reply to that by saying that I 
do not think it will be that much, and certainly it will not 
mean that much extra tax paid in Canada. It will make us 
less competitive. As I mentioned in my opening remarks, I 
hope it will not make us leave Canada, but it will certainly 
impose penalties, and as a result it will mean the losing of 
jobs in Canada and abroad, and it will lose profits to 
Canadian shareholders which are taxable. 


The Chairman: If I might follow that up. Would you just 
say what are the different operations that are actually 
carried on in Canada now? 


Mr. Breyfogle: In Canada we have the manufacture of 
combines for the total North American market and for 
some overseas markets. This is our largest combine plant, 
and it is one of the largest in the world. 


The Chairman: And what is the amount of employment 
that it gives directly? 


Mr. Breyfogle: Our total employment in Canada—and I 
cannot give you the combine plant by itself at this stage— 
is 4,200 to 4,300 people. It ranges up and down according to 
activity levels, and it has been up to 5,000 when the farm 
economy was more buoyant. We have a foundry here in 
Canada, and we have very extensive machine shops and 
press shops. We also do assembly of balers and a very 
wide range of implements, many of which are exported as 
well. We have discussed with the Department of Industry, 


Trade and Commerce other possible options for manufac- 
turing in Canada which are under review. This, of course, 
will depend upon the outcome of Bill C-259, and also, upon 
the trade relationships between the United States and 
Canada. 


Mr. C. Albert Poissant, Tax Consultant to the Committee: 
Mr. Chairman, may I ask the witness a question? 


The Chairman: Yes, certainly. 


Mr. Poissant: You are recommending in your brief that 
consolidated income tax returns ought to be allowed. Let 
us examine the situation in light of your first reeommen- 
dation that this whole group of sections be deleted. Let us 
examine this, first, on the basis of foreign affiliates only, 
and, secondly, on the basis of the combination. I realize 
you are not making this recommendation; but you are 
making a recommendation on behalf of the group. Let us 
examine this in two parts: one for all of the outside coun- 
tries except Canada, and one for the total group including 
Canada. Would that be of any benefit to you? I am refer- 
ring to page 9, item 7, which permits Canadian corporate 
groups to file consolidated income tax 


Mr. Sherman: That refers to Canadian corporate groups; 
in other words, Canadian companies. 


Mr. Poissant: I see; by groups you did not mean all 
groups? 


Mr. Sherman: No, Canadian companies. 


Mr. Poissant: I thought the word ‘‘groups” meant all of 
the companies, but it is strictly Canadian companies. 
Would it be of any help if we could have consolidated tax 
returns for foreign affiliates? 


I see two problems here: First, those countries where 
they do not levy taxes on foreign affiliate companies and, 
secondly, where the tax is an indirect taxation rather than 
a direct taxation. This is a problem because once you have 
incentive with one country you do not want to give it back 
to that country because that incentive is the reason you are 
there in the first place. But could we not have an average 
tax for total world-wide income, except Canada, which 
would be nil in the country where you obtain the incen- 
tive? Could we not have an average income throughout the 
world and an average top? Would that not take into 
account this indirect type of income which the Govern- 
ment is after? Secondly, would that not take into account 
the incentive that you are being offered in other countries 
where the tax rate is zero which reduces the average? 
Thirdly, would this not eliminate the problem that exists in 
countries where you have losses as well; where you cannot 
carry the loss against other types of income? 


Mr. Sherman: It is similar in concept to the United States 
Sub-part F and they have made it work by offering several 
ways out to the big companies. If it were written in the 
way Bill C-259 has been written, with no ways out, and 
extended to consolidating it world-wide, my judgment is 
that it would be unworkable because of the complexities 
involved. One example of this would be foreign exchange. 
You can translate the financial statements of these foreign 
companies using this principle, in seven different ways 
and come up with seven different results according to the 
way you want to look at it. I can see difficulties in that one 
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small area alone. It would mean you would have to havea 
small book to translate the financial statements. 


Mr. Wleugel: And not only that, but there is income being 
transferred into Canada which is the second part of the 
bill as it is proposed, as well as your example where there 
could be taxation of areas of income which were never 
transferable to Canada in any form because of the 
exchange, or the regulations, et cetera. 


The Chairman: Yes, the concept of this provision as it is 
stated by the minister was that he wanted to put the 
companies operating outside of Canada through their for- 
eign affiliates in the same position they would be in if they 
were operating within Canada. Now, what you Say is that 
this is utterly impossible. 


Mr. Sherman: Yes. 


The Chairman: They can do it, however, by saying that if 
you have earnings abroad they are, for tax purposes, earn- 
ings of the Canadian company; and if you have not paid 
full taxes abroad then you pay the difference between 
what you paid abroad and what the Canadian rate would 
be here. This would cut right through the problem of 
foreign exchange—the problem of exchange control and 
restrictions of transfer of funds. It just ignores all these 
problems. 


Mr. Wleugel: That is correct. 


The Chairman: And it is a desert in which they want you 
to operate. 


Senator Molson: It was mentioned that one or two multi- 
national companies have left the country recently or have 
ceased operations. Would you care to identify those 
companies? 


Mr. Breyfogle: The two companies that have been identi- 
fied in the press are the Patino Company and the Hunter 
Douglas Company. 


The Chairman: Now, Patino is a mining company and 
Hunter Douglas is— 


Mr. Sherman: It is a manufacturing operation in Canada. 


Mr. Breyfogle: They manufacture building materials and 
architectural products. 


Senator Connolly: Are these U.S. owned? 
Mr. Breyfogle: No, they are Canadian. 
Mr. Sherman: Hunter Douglas is Canadian. 


The Chairman: These are Canadian corporate companies 
regardless of what their ownership might be. 


Mr. Wleugel: It was substantially owned in Canada, so I 
understand from the press reports of the Globe and Mail. 


The Chairman: This is something which easily can be 
followed up. Now, can we get on to Mexico because this 
illustrates something else. 


Mr. Sherman: Do you want me to answer the honourable 
Mr. Phillips’ comments about the deferment of the provi- 
sions before I go on to the situation in Mexico? Mexico is a 
country where there will be no treaty. 


The Chairman: No; you are operating in Mexico, and you 
have Bill C-259 in force in Canada. 


Mr. Sherman: That is right. 


The Chairman: And the interest in your operations in 
Mexico is a minority interest because of the laws of 
Mexico? A foreigner may not have a controlling interest 
there; is that right? 


Mr. Sherman: That is right. 
The Chairman: I just want to know how that works. 


Mr. Sherman: There cannot be a treaty between Canada 
and Mexico because Mexico has said that they are not 
interested in entering into tax treaties with any countries. 
They have no tax treaties. So we would be operating under 
Bill C-259 without the benefits of a treaty. Profits from the 
Mexican company, to the extent of 49 per cent, would be 
distributed as dividends. To the extent that they were 
distributed, 49 per cent would come to Massey-Ferguson in 
Toronto. We would receive them subject to tax in Canada 
with a credit for the corporate income tax in Mexico which 
is currently on a sliding scale up to a maximum of 42 per 
cent, along with credits for the withholding tax on the 
dividends. On the face of it, the combination of the two 
taxes would mean that Canada would not ask for any 
additional taxes. However, the Mexican Government has 
some laws also. They are not tax-sparing, but they are 
laws to encourage new and necessary industries. Under 
their law, for instance, they would look at our company in 
Mexico and indicate that two of our products, two major 
tractors, are necessary to Mexico. Therefore, they have 
reached an acceptable degree of Mexican content so the 
income tax rate will be only 25 per cent. The combination 
of the 25 per cent Mexican tax rate and the withholding 
tax would mean that there would be an additional tax paid 
in Canada on our dividends from Mexico. 


The Chairman: The simple answer is that the incentive 
earning derived in Mexico is taxed away in Canada. 


Senator Connolly: It is 50 per cent of it. It goes from 52 
per cent down to 48 per cent in time. Is that right, Mr. 
Chairman? 


The Chairman: Yes. 


Senator Connolly: Not the whole of it. It would be taxed at 
Canadian corporate rates. 


Mr. Sherman: With a credit for the 25 per cent. 
Senator Connolly: That is right. 


Mr. Sherman: To turn to the other aspect of foreign 
accrual income, this does not appear to be affected in any 
way by the existence of a treaty. In the case of Mexico, we 
do not control the company, consequently they would be at 
liberty to invest surplus funds in any manner. We, as a 
shareholder, presumably would have our representatives 
participate in any discussions held by the directors as to 
the course of action. However, to the extent they realize 
income from these investments, we would be taxed on 49 
per cent, whether or not it was distributed to Canada. 


The Chairman: Yes, because the earnings in that Mexican 


company are transposed into Canadian company 
earnings. 


October 20, 1971 


Banking, Trade and Commerce 


AD 21S 


Senator Molson: Even in a minority position? 
Senator Hays: Yes, even though you do not receive them. 


The Chairman: Yes, a minority position does not make 
any difference. 


Senator Connolly: Would the current exchange rates pre- 
vail for valuing the amount of the Canadian taxable 
income in that case? 


Mr. Sherman: This is explained in a press release of the 
Department of Finance, that it will be provided for by 
regulation. I do not really understand it, but I do not think 
they intend to attempt to convert anything until the time of 
remittance of a dividend. 


Just how foreign accrual property income is determined 
in a case where property is fluctuating widely, I do not 
know. 


Senator Connolly: It would depend on the day the remit- 
tance is made. 


Mr. Sherman: There is no remittance. 


Hon. Mr. Phillips: It is an accrual basis. 


Senator Connolly: Of course, that would be a deemed 
remittance. 


The Chairman: Yes. 


Senator Hays: What would your board of directors do in 
the event Bill C-259 were passed? Would this mean you 
would leave Mexico as a majority shareholder? Would 
there be any alternative? 


Mr. Breyfogle: I do not believe it is proper for us to 
speculate on what the board of directors would do if the 
bill is amended. Tax treaties and tax evolution in other 
countries are also involved. We would have to present 
individual cases to the board after careful study in order 
to have a clear picture. At that stage the decision would be 
made. 


Senator Hays: How would Canada treat losses in those 
countries? 


Mr. Sherman: There would be no dividend, therefore no 
tax. However, in the meantime, if the company earned 
$50,000 from investments while it lost $500,000 on its opera- 
tion, we would be taxed in Canada on the $50,000 earned. 
The half-a-million-dollar loss is forgotten. 


The Chairman: That would be passive income. 
Mr. Sherman: Yes. 


Mr. Breyfogle: Taking that to a logical extreme under 
circumstances which can develop in complex tax environ- 
ments where heavy incentives exist, it could well be worth 
while for a non-controlled company with only a minority 
interest to so arrange its affairs that it takes what is in fact 
foreign accrual property income and loses on an operating 
basis. That may be the best solution for that company in 
its local and business environment. 


Mr. Wleugel: And for the majority shareholders. 


Mr. Breyfogle: Yes; this is something we cannot change. 
Further, with respect to companies where we have only a 
small investment and virtually the total management goes 
on day to day or even month to month without participa- 
tion by Massey-Ferguson, we may not discover the exist- 
ence of a foreign accrual income. We could be in default 
because of either record-keeping problems or even a 
desire by the local management to not totally reveal the 
situation to us as a small minority shareholder in that 
company. 


The Chairman: Are there any other features of this area 
you wish to discuss? 


Mr. Sherman: The third example, of Brazil, is in a middle 
category. There is no treaty at the moment but there is 
some indication that one may be signed before 1976. The 
corporate tax rate in Brazil is quite low as an incentive to 
corporations to invest in the large area of north-eastern 
Brazil and the Amazon region, which are underdeveloped. 
Our wholly-owned subsidiary there has the opportunity to 
pay a corporation tax at only 15 per cent, provided the 
other 15 per cent of the total 30 per cent rate is invested in 
approved projects. They can be loans or actually invest- 
ment in shares. In the case of loans, they will pay interest; 
if it is shares, they will pay dividends, not in cash, but in 
stock. That is customary in Brazil. However, under Bill 
C-259 the definition of a dividend includes a stock divi- 
dend. This is a change from the present law. 


The position with respect to our subsidiary in Brazil is 
that we would wish to take advantage of this opportunity 
to invest in the north-east. This helps the Brazilian subsidi- 
ary’s business, in addition to the public relations value of 
being able to say we have applied so many thousands of 
cruzeiro to a well known project. Our name would appear 
on the list of major corporations involved in these impor- 
tant projects. The badly needed development of these 
areas is also a social consideration. 


The alternative is to pay it to the Government as tax. 
Given the opportunity, we prefer to make the investment, 
which may some day yield a return to us. 


Because we pay such a low corporate tax rate which, 
combined with the dividend withholding tax is substantial- 
ly below the Canadian corporation tax rate, any dividends 
paid by our Brazilian subsidiary to Canada, in the absence 
of a treaty, will be fully taxable in Canada, with a credit 
for some part of the tax paid in Brazil. 


We do not know what the position would be in the event 
a treaty were signed. We are making investments which 
will yield income between now and 1976. We do not know 
what the consequences will be in 1976, because we do not 
know if there will be a treaty, nor what such an instrument 
would provide with respect to these investments. 


I do not know what we ought to do in the light of these 
possibilities. 


The Chairman: Yes, but you do know that incentives 
gained in any other country that apply in abatement of 
your tax there will be taxed away from you in Canada 
under this bill. 


Mr. Sherman: Yes, tax-sparing does not apply to this 
situation. 
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Mr. Wleugel: In this specific example the income derived 
from an investment in the north-east can in no circum- 
stances be remitted to Canada. This is part of the Brazilian 
regulations, so it is not even a temporary exchange prob- 
lem. It is a permanent part of the legislation in Brazil, that 
you cannot remit the results of these investments in the 
northeast to a foreign country. You can remit them to your 
Brazilian operating company, but you cannot remit them 
to the Brazilian operating company in Canada. 


Mr. Sherman: Whether or not there is a treaty, that 
income is foreign-controlled income earned in Canada, 
although it can never be remitted to Canada. We have to 
take some of our Canadian profit and pay that to the 
Canadian Government as tax on the Brazilian investment 
income. 


Senator Hays: How do the United States and the United 
Kingdom treat this sort of investment in their tax laws? 


Mr. Sherman: The United States effectively remits a 
credit by the use of averages. A United States corporation 
with a world-wide operation is permitted to average its 
taxes, with the result that it can take its Canadian profit, 
taxed to 50 per cent plus 15 per cent on withholding tax, 
and its other high tax areas, and use that profit, and the 
tax credits that result, to offset the situation in countries 
like Brazil where there are incentives. As a practical 
matter it is able to avoid paying tax on these incentives. 


Senator Hays: Both the United Kingdom and the United 
States would receive the benefit. 


Mr. Sherman: The United Kingdom has a different 
method of taxing foreign income. There is no attempt to 
tax that kind of thing unless there is a dividend, and then 
there is a complicated underlying tax credit. 


Mr. Poissant: Have you seen the recent amendments to 
Bill C-259? 


Mr. Sherman: Yes, I have seen them. 


Mr. Poissant: Have they changed the problem that you 
raise in Appendix VII? 


Mr. Sherman: I only received them yesterday. I have not 
had a chance at this particular point. 


Mr. Poissant: One change was made in the case of the exit 
tax which corrected one point that you had in mind. 


The Chairman: We have certainly gone into the core of 
this problem, and we may have it again this afternoon with 
some variations as it affects Alcan. 


Hon. Mr. Phillips: Have you been in touch with the 
Finance Department with respect to proposed amend- 
ments on international income? And, if so, do you know 
when such amendments can be expected? 


Mr. Sherman: I have been in touch with the Department 
of Finance. I think their words were that they will take a 
look at them. That is as far as they go. 


The Chairman: How long ago was that? 


Mr. Sherman: A couple of months or more. 


The Chairman: Then there has been an opportunity to do 
something, if the will were there to do it? 


Mr. Sherman: Mr. Benson, in his speech the other day, 
said that he was not proposing any amendments to foreign 
income. He said, ‘We have already received a number of 
presentations relating to the passive income provision, and 
it seems clear that some changes to the law in this area 
should be made before the provisions take effect. How- 
ever, we have concluded that it would be premature to 
introduce changes at this time before all representations 
have been received and given the study they require.” 


The Chairman: That would include any representations 
that we might make. 


Mr. Sherman: Presumably. 


Mr. Poissant: That makes your position stronger, if they 
have not yet had a chance to study all the briefs. 


The Chairman: If in the course of the next week you have 
an opportunity to study the amendments and find any- 
thing that is relieving, I hope you will let us know. 


Mr. Poissant: Mr. Chairman, there is no amendment. I 
have them all here. There is no amendment except in the 
case of capital loss raised in their ‘“‘exit tax’. They change 
the word “disposal” for the words “‘capital gains”’. 


Mr. Sherman: We are keeping in touch with the Depart- 
ment of Finance. 


Hon. Mr. Phillips: You started your presentation by sug- 
gesting that the provisions of international income be sus- 
pended for a year. We then tried to clarify the situation 
between suspension for a year and deferment of the sec- 
tion generally, and we introduced the concept of the 
application of the sections in relation to consummation 
and non-consummation of treaties. 


Leaving aside complete deferment, which may be 
unrealistic, which do you prefer? Your request is that the 
applications be suspended for a year, or, alternatively, that 
the international sections come into play in respect of each 
country, depending upon the determination or finalization 
of a treaty or determination that there is no treaty in 
respect of source of income. 


Mr. Breyfogle: If it is not possible to defer introduction of 
the international section for an additional year, I believe 
we should combine the three ideas that have come for- 
ward during our discussion so far. Firstly, I believe that 
we should introduce changes in the legislation as outlined 
on pages 7, 8 and 9 of our brief. Would you like me to read 
those pages into the record? 


The Chairman: No. Let me have a look at them first. We 
have adopted a different practice from last year. At the 
last hearing on the White Paper we incorporated the 
briefs. We found, however, that the account that we 
received from the Printing Bureau, charging us for their 
service, was a very substantial one. We therefore decided 
that we should read the briefs and not necessarily incorpo- 
rate them as part of the record. It is enough if you refer to 
the pages. The reference will be in the record, and we can 
then read the appropriate pages. 
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Mr. Breyfogle: Perhaps I should read the two pages for 
the convenience of the committee. I shall commence at the 
bottom of page 7 of our brief. 


Senator Connolly: These are recommendations? 
Mr. Breyfogle: Yes: 


As an alternative to deferral or withdrawal of the interna- 
tional section of the Bill, the following is a brief summary 
of minimal amendments which we suggest: 


1. Re-define ‘‘foreign accrual property income” to restrict 
it to ‘diverted income” as was the expressed intent of the 
Government. Exclude from ‘foreign accrual property 
income” income which has not been diverted from 
Canada. 


2. Re-define ‘foreign affiliates” to include only companies 
controlled directly or indirectly by a Canadian corpora- 
tion, as many Canadian companies will neither have nor 
be able to obtain the necessary information for compli- 
ance when a control situation does not exist. 


3. Include relieving provisions with respect to foreign 
accrual property income, to permit deficiencies in one 
country to offset income in another and to provide loss 
carry forward and carry back provisions no less favoura- 
ble than those in effect in Canada for Canadian business 
income. 


The Chairman: Stop right there, please. Mr. Benson made 
a statement and his idea was, for the purposes of taxation, 
for foreign affiliates to be treated as if they were operating 
in Canada. But if they do not give you your loss carry-for- 
ward and loss carry-back, they are not doing that. 


Mr. Breyfogle: That is correct. 


No. 4: Permit foreign tax credits to be averaged, so that 
credits in high tax jurisdictions can be used to offset 
liabilities in low tax countries. 


No. 5: Permit tax exemptions for foreign subsidiaries 
involved in corporate reorganizations. 


No. 6: Amend the “Exit Tax’”’. 
The Chairman: Or departure tax. 
Mr. Breyfogle: Yes. 


No. 7: Permit Canadian corporate groups to file con- 
solidated income tax returns. 


No. 8: Eliminate the tax advantage granted, perhaps inad- 
vertently, to foreign-owned Canadian finance companies. 


In addition to those amendments, Mr. Chairman, I 
believe that, as an alternative to a one-year deferral to the 
introduction of the legislation on international corpora- 
tions, we should include both a one-year deferral in the 
application of these provisions and the proposal suggested 
by Mr. Phillips that the application be deferred until tax 
treaties are negotiated with those countries involved. 


Hon. Mr. Phillips: On a seriatim basis. 


Mr. Breyfogle: Yes. I believe we need the extra year 
because of the difficulties in tax treaties, and if you do not 
introduce this extra year’s deferral of application, we will 
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perpetuate an additional period of uncertainty of waiting 
for tax treaties to be negotiated. 


The Chairman: We understand what you mean, but if you 
say the coming into force date of the legislation is deferred 
until tax treaties are negotiated, that might be a deferral 
forever. There are some countries who will not negotiate 
tax treaties. 


Mr. Breyfogle: On the basis of knowing that, even if the 
tax treaties are implemented, for example, on foreign 
property accrual income, we would have a problem. At 
least, with the one year’s deferral we have another year in 
which to get our business in order and ensure that we do 
not penalize the Canadian economy and our Canadian 
shareholders by not being able to make the decisions 
which are necessary for the ongoing operation of our 
businesses. 


The Chairman: Are there any other questions? We have 
had a good run on this and we will have a further run over 
some of the ground on which we have acquired some 
knowledge from you. I believe we have the substance of 
your problem. Thank you very much. 


Mr. Breyfogle: Thank you, sir. 


The Chairman: Honourable senators, we have one other 
submission this morning, from the Canadian Jewish 
Congress. 


On the list of appearances we have Mr. Wolfe Goodman 
and Mr. Saul Hayes. 


Mr. Hayes, are you going to make an opening statement? 


Mr. Saul Hayes, Q.C., Executive Vice-President, Canadian 
Jewish Congress: Honourable senators, first I would like to 
thank you for hearing us. I would like to introduce the 
members of this delegation and explain why we are here. 


To my immediate right is Mr. Wolfe Goodman, of the 
firm of Goodman and Carr, Barristers and Solicitors, 
Toronto. To his right is Mr. Harry Berger, Director of the 
Allied Jewish Community Services and also Director of its 
Committee on Foundations and Endowments. To his right 
is Mr. Barry Clamen, an accountant with the Montreal 
firm of Richter, Usher and Company. I am the Executive 
Vice-President of the Canadian Jewish Congress. 


The Canadian Jewish Congress is an umbrella organiza- 
tion interested in the welfare of the Jewish community and 
its relationship to its citizens across the country. The head 
office is in Montreal, and it has offices in a number of 
cities of Canada. 


I would like to introduce the delegation and its view by 
saying that we are here, perhaps happily, because we have 
no personal interest. It is not a matter of profits or materi- 
al aspects. We are here on behalf of that private sector of 
Canadian life which deals with philanthropy, monetary 
efforts for the commonweal, and that whole conspectus of 
activities which the private sector has traditionally in 
Canada effected for the good of the Canadian community. 
While we are here, you might say, in the interest of the 
Jewish community, frankly without any mandate, what we 
are going to say will presumably be the same things which 
are being said, or which will be said, by any group of 
dedicated voluntary members of the community who wish 
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to advance the interests of charity, philanthropy and wel- 
fare. In that respect I say, therefore, we are here not In any 
personal capacity or on behalf of any given group of 
dividend receivers or shareholders, but in the common 
interests of the community at large. 


We greatly fear that some of the aspects proposed under 
this tax legislation will severely crib, cabin and confine the 
activities of that private sector which I relate to. My 
accounting friends are more familiar with the details of it. 


With your permission, honourable senators, Mr. Good- 
man will lead off. I assure you in advance that our brief 
will be short because it is narrowed down to the simple 
perspectives of the aspects of it which deal with welfare 
and philanthropy. 


The Chairman: Mr. Goodman, perhaps you can tell us 
how the bill adversely affects the purposes of your 
organization. 


Mr. Wolfe Goodman, Q.C., Canadian Jewish Congress: Yes, 
Mr. Chairman. The problem is a familiar one to this com- 
mittee. This committee examined the White Paper on Tax 
Reform and in the course of its investigation it recognized 
the problem which would arise if a donor or testator gave 
property to charity which had substantially appreciated in 
value while he had held it. Your committee, sir, stated in 
its review of the White Paper at page 61: 


With respect to gifts of property to museums and other 
charitable organizations, the Committee wished to retain 
to the extent possible incentives for the continuation of 
such gifts, while at the same time, not permitting taxpay- 
ers an unfair use of such donations for the purpose of 
realizing tax benefits not basically contemplated by the 
taxing statute. 


On balance, therefore, your committee came to the con- 
clusion that there should be no capital gains tax imposed 
on gifts of property to museums, universities or charitable 
organizations, but that a taxpayer should not be permitted 
to deduct in the computation of his income a greater 
amount under section 27(1)(a) of the present Income Tax 
Act than the cost or value at valuation day to him of the 
asset donated. Your committee, therefore, succinctly 
examined the problem and characterized it. We merely 
wish to draw to your attention that the bill has not 
resolved this problem, but has in some ways aggravated it. 


Senator Connolly: For the sake of the record, Mr. Good- 
man, would you give us an example? 


Mr. Goodman: Yes. Imagine that an individual, under his 
will, leaves to a community camp council his summer 
property, including surrounding land, which cost him 
$10,000 in 1972 and which was worth $35,000 at the date of 
his death in 1980. He will be deemed to have disposed of 
this property immediately before his death for $35,000 
resulting in realization of a capital gain of $25,000, one-half 
of which, or $12,500 will have to be included in computing 
his income for the year in which he died. 


Senator Connolly: At his marginal rate. 


Mr. Goodman: At his marginal rate, yes. The problem 
may be somewhat more acute in respect of a gift of depre- 
ciable property because there the rule is that the property 


is deemed to be disposed of at the average of its unde- 
preciated capital cost; that is, its depreciated value in 
non-technical terms, and its fair market value at the date 
of death. In those circumstances, if the property has 
appreciated substantially in value during his lifetime over 
its original cost there will be a liability for recapture of 
capital cost allowances, which of course are taxed in full 
as ordinary income, and also a possible liability in respect 
of a taxable capital gain, which of course is only half of 
the gain involved. 


In the example in the brief, in paragraph (b), there is a 
fully rented factory building, which cost $400,000 in 1972; 
in 1980 it depreciated to $200,000. Let us suppose a fair 
market value of $700,000, and bearing in mind the type of 
inflation that has occurred in the last 20 years, it does not 
seem impossible to imagine those figures. The donor, the 
testator, would be deemed to dispose of the property at the 
average of $200,000 and $700,000; that is, at $450,000. This 
results not only in recapture of the capital cost allowances 
of $200,000 taken during his lifetime, which must be 
brought into income, but also in a taxable capital gain of 
$25,000. 


The provisions in respect of inter vivos gifts are slightly 
different, because there a single rule is applicable to both 
depreciable and non-depreciable property; that is, it is 
deemed to be disposed of at its fair market value. There- 
fore, with an inter vivos gift of depreciable property, such 
as a factory building or office building, or what-have-you, 
the tax would be considerably more onerous, involving 
both recapture of capital cost allowances in many circum- 
stances, and also taxable capital gains. 


It is not difficult to understand the concern that the 
Department of Finance and the draftsmen of this bill felt 
in respect of what they regarded as unjustifiable tax bene- 
fits. We would be blinding ourselves to reality not to recog- 
nize that in certain circumstances the situation in the 
United States, for example, does result in what appear to 
be unjustified tax benefits. For example, an individual 
gives marketable securities to a charity; they cost him 
$1,000; they are worth, say, $5,000 at the date of gift; he 
gets a charitable donation deduction for $5,000 under 
United States law, but he is not regarded as having real- 
ized a taxable capital gain. Presumably the desire of the 
draftsmen of the bill was to put such an individual in the 
same position as though he had disposed of these marketa- 
ble securities first, and then given the remaining cash to 
the charitable organization. One can well appreciate that 
in respect of marketable securities this is perhaps a rea- 
sonable rule. Unfortunately, as is the situation with the 
five-year revaluation rule, what might be reasonable in 
respect of highly marketable securities might be most 
unreasonable in respect of property which it is not intend- 
ed to dispose of. 


Senator Connolly: In other words, what you are saying is 
that he makes this gift and has to make an additional 
payment out, and it will cost him the amount of the capital 
gains tax to make his gift? 


Mr. Goodman: That is correct, sir. When we are talking 
about the type of gifts to which I have referred, this can be 
terribly onerous. I was recently involved in a very large 
gift to Canadian institutions of art worth several millions 
of dollars. While I cannot speak for the donor, who has 
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since passed away, I cannot conceive of a gift of that sort 
being made in 1980 under legislation similar to Bill C-259, 
where it would result in a substantial cash payment by the 
donor for the privilege of making this gift. 


Senator Connolly: That would apply whether it is done by 
way of gift or by way of bequest under a will. 


Mr. Goodman: Yes, sir. The inter vivos gift situation is a 
little easier to deal with, because we do have a charitable 
donation deduction during the individual’s lifetime. 


Hon. Mr. Phillips: In any event, on the question of inter 
vivos gifts, the assumption is that with the elimination of 
gift taxes at the federal level it ceases to be relevant, does 
it not, under Bill C-259? 


Mr. Goodman: Certainly, gift tax is not the problem any 
more. 


Hon. Mr. Phillips: That is what I wish to point out. It is 
currently, but from the point of view of dealing with Bill 
C-259 the real problem is the disposition at death. 


Mr. Goodman: Yes, sir. 
The Chairman: On the application of the capital gain. 


Hon. Mr. Phillips: On the application of the capital gain. 
Under Bill C-259, the federal Government has indicated 
that gift taxes will not be applicable any more at the end of 
1971. Therefore the real issue we now have to face is not in 
relation to gifts inter vivos but only in relation to gifts on 
demand. 


Mr. Goodman: May I respectfully make a comment on 
that? 


Hon. Mr. Phillips: Yes. Iam wondering whether I am right 
there. 


Mr. Goodman: I do not think you are entirely right, sir. 
Hon. Mr. Phillips: Let us develop it, then. 


Mr. Goodman: As far as both gift tax and estate tax are 
concerned, specific exemption is provided from the 
application of both for gifts to charitable institutions. With 
the elimination of gift taxes and estate taxes at the end of 
1971, as contemplated by this bill, our only concern is with 
the tax on the deemed capital gain, either at death or on 
the making of an inter vivos gift. 


The Chairman: At death or on realization, on disposal, 
“otherwise than”’. 


Mr. Goodman: Yes, if we regard an inter vivos gift as a 
realization, certainly it is a disposal. 


Hon. Mr. Phillips: I see your point. 


Mr. Goodman: It is deemed to be a realization at fair 
market value for both depreciable and non-depreciable 
property. 


Hon. Mr. Phillips: In respect of capital gains? 


Mr. Goodman: Yes. Under the bill no distinction is made 
between inter vivos or testamentary gifts to charitable 
institutions, and to any other donations. It is the failure to 


discriminate between these charitable and non-charitable 
beneficiaries that is at the root of our difficulty in the 
present case. 


The Chairman: All they have done is to remove the half 
on gift tax and estate tax, and got another half now on 
capital gains, which may pick up the slack that they are 
losing. 


Mr. Goodman: Yes, but that is, of course, a more general 
question on finance and fiscal policy, on which I could not 
comment. Whereas in the past great care was taken to 
ensure that charitable giving, both during one’s lifetime 
and at death, was not inhibited by tax laws, no such care 
has been taken in the new legislation. 


Senator Connolly: In other words, if I may give a concrete 
example, a will is in being today and the testator is still 
alive, the will provides for, let us say, a fund of $100,000 to 
be disposed of at his or her death. Under the present law 
there is no gift tax, because it a testamentary disposition, 
and because it is a charitable bequest it does not attract 
any duty, succession duty or estate tax. 


Mr. Goodman: That is quite correct. 


Senator Connolly: However, if that will were not changed 
and the testator died after 1972, they the application of the 
capital gains tax might very well have an affect. 


The Chairman: Except that it would not affect dollars if 
the gift was of so many dollars. 


Senator Connolly: No, it would not affect dollars except in 
the sense that it would decrease the liquidity of the estate, 
because there would be capital gains tax to be paid by the 
testator’s estate. 


The Chairman: Only if he gave assets, depreciable assets 
or non-depreciated assets, and there is some gain on death 
as against cost. 


Senator Connolly: Yes, precisely. I am assuming that 
there is a gain at the time of death. 


The Chairman: First of all, one must assume that the 
disposition is in kind and not just dollars. 


Senator Connolly: Yes, of course. I agree there. I am 
talking now about, say, a will which provided that the 
balance of the corpus of the estate shall go to such-and- 
such a charity. 


The Chairman: If that is in the form of a depreciable 
asset, then you have this capital gains profit. 


Senator Connolly: And the will that is in being today and 
is not changed until after 1972 might very well mean that 
there has been an appreciation over cost, resulting in 
attracting a capital gains tax. 


The Chairman: A lot of wills will have to be restudied. 
They have been restudied a couple of times in the last 
couple of years because of threatened changes and they 
will have to be restudied again. 


Senator Connolly: From the point of view of these wit- 
nesses and the point of view generally of the Canadian 
community, it seems to me that if the proposed law does 
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what the witness says, and I have no doubt that it does, 
then it is going to be extremely difficult for people to make 
up their minds to make charitable bequests in their bills, 
because of the danger of capital gains tax. Is that the 
burden? 


Senator Hays: They could give cash. 


Senator Connolly: Then they have paid the tax. 


The Chairman: I suppose they could even get at you for 
this. If your will directed that the proceeds on the sale of 
certain assets be paid to certain charitable organizations, 
then in arriving at the proceeds of the sale, if there is a 
gain, the testator’s estate has run into a capital gain prob- 
lem. I do not think he can defeat it just by giving the 
proceeds of sale of the depreciable asset instead of giving 
the asset itself. 


Mr. Goodman: Not only that; I would question whether it 
would be desirable. 


Senator Connolly: On your point, Mr. Chairman, it goes to 
the question of liquidity of the estate. 


The Chairman: Yes. 


Senator Connolly: If people are going to be in doubt about 
how liquid their estate will be, they will probably, when 
they come to make their will, take the easy way out and 
say they cannot take chance on making a charitable dona- 
tion of the magnitude they originally proposed. Some 
other device may be adopted. Perhaps some gift will be 
made, but it will not be the kind that heretofore has been 
made with full assurance. 


The Chairman: It may be that they will have to keep the 
property that they are giving in the form of non-deprecia- 
ble property so that at least they will avoid the tax. 


Senator Connolly: That is the most difficult thing in the 
world for a testator to do. How does a testator know what 
his estate is going to be like ten years hence? 


The Chairman: This appears obviously to be interfering 
with giving for charitable purposes. 


Mr. Poissant: Mr. Chairman, would you permit me a 
question? 


The Chairman: Yes. 


Mr. Poissant: Mr. Goodman, how could you equate a 
situation like this, where a donor has $20,000, made up of 
$10,000 in cash and $10,000 in the value of depreciable 
assets? He has two gifts to make, one to his daughter and 
one to a charitable organization. You would say that no 
doubt he would give to the charitable organization the 
item which may have recapture depreciation. He does not 
want to be caught with recapture depreciation. How do 
you equate a situation like this, where the donor would use 
the charitable donation to get rid of his capital gain tax 
and the recaptured depreciation? 


Mr. Goodman: I recognize that, where we are talking 
about property that is intended to be sold by the charity, 
such as the marketable securities that I gave in a previous 
example— 


The Chairman: Is there not a deemed value in those 
circumstances? 


Mr. Poissant: There is a deemed value now, under Bill 
C-259. 


Mr. Goodman: One can understand the situation in which 
the legislature, Parliament, says that upon the making ofa 
gift of marketable securities these securities would be 
deemed to be disposed of at their fair market value. This is 
designed to prevent the situation arising which arises in 
the United States where, immediately upon the making of 
such a gift, the charity that receives it disposes of the 
shares and realizes the money without payment of any tax 
liability and the government therefore loses the tax on 
what otherwise might be taxable as a capital gain. 


Senator Connolly: Let us stop there for half a second. Say 
you observe this, that the gain there goes to the charity. 


The Chairman: It may be that is part of the solution of 
this problem. If you transfer the realized gain, as a benefit 
to the charity and not as a liability of the deceased and his 
estate, would that accomplish what you are looking for? 


Mr. Goodman: That seems possible, sir, particularly since 
our primary concern is with that type of property which is 
not going to be disposed of by the charitable organization 
that we are speaking of. I give the example of the summer 
camp and a gift. We would expect that the charitable 
institution would retain that in perpetuity, or substantially 
in perpetuity. One could understand, therefore, that if an 
obligation were imposed upon the charitable institution to 
pay, upon realization of that asset, the amount of tax 
which the donor might otherwise have paid on it if he had 
given it to a non-charitable donee, that might be an accept- 
able solution. 


The Chairman: What you do is twofold: you would impose 
the capital gain and the incidence of that on the charity; 
and you would defer the tax until realization. 


Senator Hays: Could that not be covered by a clause in 
the act under exemptions? 


The Chairman: Yes. 
Senator Hays: And ministerial discretion to exempt? 


The Chairman: I would not even have ministerial 


discretion. 


Senator Hays: You get that today in the United Funds. 
These are all exemptions. You can apply for them. 


The Chairman: This would have to be a specific provi- 
sion, to isolate the capital gain. 


Senator Connolly: I think what Senator Hays is talking 
about is ministerial discretion in determining whether a 
given organization is charitable. 


The Chairman: Yes. I am assuming that, when one is 
talking about a charitable organization, it is one that is 
registered. 


Senator Cennolly: One that is approved. 


The Chairman: Yes. 
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Senator Connolly: I may be wrong about the theory of 
taxation in respect of charitable organizations. These 
organizations are non-taxable and non-profit organiza- 
tions. If they make a capital gain or any other kind of gain, 
out of a bequest made to them, through good management, 
because they are charitable I do not think they should be 
taxed. I may be out of step with current theories of taxa- 
tion, but I think this is implicit in our law today, is it not? 


Mr. Goodman: Yes, it is certainly implicit in our law 
today. 


Senator Hays: Just to a point. 

Senator Connolly: What is the point beyond which it is not 
implicit? 

Senator Hays: If you want to give away money today, you 
pay estate tax on it. 


Mr. Goodman: Not 


organization. 


if you give it to a charitable 


Senator Connolly: Not on charitable gifts. I think it is an 
absolute provision of the law. 


Mr. Hayes: Mr. Chairman, may I intervene? Senator Con- 
nolly’s point is one that should be pursued. He says he may 
be out of line on the matter of what the taxation interest is. 
He is not out of line on the whole concept of what charities 
are all about. Therefore, where the sector of private giving 
and the management by voluntary efforts of charities is 
concerned, it would be a dangerous step even to permit the 
idea that later, when the charity gives it up, there will bea 
capital gain which will then be exigible. 


Hon. Mr. Phillips: I agree with you 100 per cent. I think 
that is a dangerous, retrogressive step. 


Mr. Hayes: For example, Mr. Goodman’s point is that if a 
man gives his property, his summer camp, and the charity 
needs it and uses it for ten years but on the eleventh year 
the whole concept in our welfare society is changed and 
summer camps of this kind are no longer part of the mores 
of the community, it could be a terrible imposition on it 
then to have to pay the realizable value. 


Mr. Goodman: That is right. 


Senator Hays: On the other hand, I know of churches in 
expanding cities that have bought corner lots every four 
blocks and have not been taxed on them, knowing that 
they were not going to put churches on them. 


Senator Connolly: But they are going to put churches on 
them. 


Senator Hays: No, they do not. I happen to know that 
many of them have sold those lots and have taken the 
profit. They sell them as the cities expand. I think the tax 
people have a concern in matters of that kind where there 
should be a deemed realization of the sale. 


The Chairman: I was simply pointing out that there are 
two routes open: one is to transfer; and the other is to 
defer. If you transfer the incidence of capital gains tax 
from the testator, then you are not inhibiting giving, 
because you are not putting any extra burden on his 
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estate. If you impose the gain and defer the tax until the 
depreciable property has been realized on, at least you are 
not defeating the tax revenues completely. Whether this is 
a retrograde step in the business of charitable giving I do 
not know. All I was looking at was how you could make 
the incidence of tax the least onerous. 


In the example of the camp property, what would the 
least onerous be? If it had no further use for such pur- 
poses but was in the centre of a large development for real 
estate and subdivision purposes, or parks, where it might 
produce a lot of money, then either the charity would 
enjoy all that fortuitous gain or the tax revenues would 
gain a bit. It would be one or the other. The question is 
which way would you go. 


Mr. Poissant: Mr. Chairman, I think the roll-over free of 
tax is a good sign, but perhaps there should be some 
measure to control the avoidance of tax such as, for exam- 
ple, the institution having to keep the gift for a certain 
number of years after which it would be homefree and 
would not be penalized unduly. On the other hand, we 
should make sure that the charitable organization is not 
used as a conduit for avoiding tax. Perhaps there could be 
a certain provision that would help to overcome the possi- 
bility of such abuses at least for inter-vivos gifts. 


Hon. Mr. Phillips: Mr. Chairman, I should like to take a 
hand in this. If I may respectfully say so, I think we are off 
on the wrong. foot. It is not the duty of this committee to 
consider taxation of charitable institutions on certain con- 
ditions. That is a positive act of tax policy. What we are 
considering is whether there should be a tax on the donor 
in an inter vivos gift or the person who died on a testate 
succession. That is our problem. It is not the problem of 
going into the whole area of whether charitable organiza- 
tions or museums or universities, et cetera, should be 
taxed. 


In my humble view, the situation is simple by precedent. 
It has never been accepted as a tax avoidance or a tax 
minimization if on death money was given to a charitable 
foundation or to museums or hospitals. You could give 
away your entire estate to a hospital and you would not 
only minimize taxation but would eliminate it completely. 
That is an important social concept, and there is no reason 
why that concept should not apply simply because we 
eliminate succession duties and replace them by a capital 
gains tax. If we eliminate succession duties federally and 
introduce a capital gains tax, then we should give to the 
donor and to the testator the same privileges they had in 
respect to succession duties. In other words, no deemed 
realization of any nature whatsoever to a donor or a testa- 
tor in respect of deemed to be capital gains. Period. 


Whether you have the odd case of playing around with 
situations in which there are listed securities and all the 
rest of it, once you introduce qualifications into that rule 
you are striking at the very heart of the point that Mr. 
Hayes presented here, that we are dealing with a sector of 
the community that is not indulging in profit. We have 
already, since 1917, introduced the concept under succes- 
sion duties that that sector is free of taxes. Why should we 
not adopt the same principle now that we are eliminating 
succession duties and introducing capital gains simply by 
saying that the exemption in toto which was given for 
succession duties be now given for capital gains—period. 
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You may get the odd case of the kind to which Mr. 
Goodman referred, where persons will in certain instances 
handle the securities by way of gift. So what? It goes to an 
institution that will be using the money for humanitarian 
and social purposes. 


The Chairman: The principle is just the same. 
Hon. Mr. Phillips: The principle is just the same, yes. 


The Chairman: Whether I make a gift of securities which 
have a built-in capital gain or make a gift of a property 
which, by the time I die, has a large built-in capital gain 
feature, the principle is the same. What you are looking at 
is the same. Are you going to look at the end view, which is 
charity? And if you are going to look at it in that light, then 
it may well be that this is what we should say and that, 
therefore, capital gain should not be brought into that 
picture. 


Hon. Mr. Phillips: Why should capital gains which now 
replace the succession duty receive worse treatment than 
succession duties received by way of total elimination of 
tax liability on disposition? 


Senator Connolly: I should like to make one remark, Mr. 
Chairman, arising out of the point that Senator Hays 
made. If the charitable organization is engaged in the 
business of real estate, and if it is buying real estate and 
not using it for its own charitable purposes, that is a 
different kind of thing and it is covered by the present 
legislation. 


Mr. Goodman: May I say that that would be illegal 
anyway, because the corporate powers of a particular 
charity would not allow it. 


Mr. B. Clamen, C.A. Canadian Jewish Congress: Mr. Chair- 
man, I think it is important to note that if there is no 
exemption from the capital gains tax, then charities are 
the ones who are going to suffer as a result of that. To go 
back to Mr. Poissant’s example of the estate with $10,000 
in cash and $10,000 in some asset which has appreciated 
and which might trigger a capital gains tax on death—if 
there was the exemption, I think the point that Mr. Pois- 
sant was making was, of course, that the testator would 
give the asset which had appreciated to the charitable 
organization in order to avoid the capital gains tax and 
give the $10,000 to his family. But I think the reverse 
situation would be that if there is no exemption, he would 
give the appreciating asset to his family, but he would not 
give the full $10,000 to the charity. He would have to hold 
back $2,000 or $3,000 in order to pay the tax which has 
accrued on that appreciating asset, and I think that is the 
important point. 


The Chairman: The sum total of what you are saying is 
that if this proposal remains the way it is, you are inhibit- 
ing charitable giving. 


Senator Molson: Mr. Chairman, I am somewhat puzzled at 
a good deal of this development, because I do not think it 
matters at all if somebody gives away a property worth 
$10,000 to a charity because it makes his estate look better, 
as long as he gives it to charity. I do not know why we are 
spending all this time questioning his motives. I do not 
think that aspect should come into the picture at all. 


The Chairman: Well, Mr. Clamen and I have reached that 
conclusion now, that the end use is what we should look at. 
And that is precisely the point you are making. 


Senator Molson: Well, I have been listening for some time 
to Mr. Poissant’s example, and I am not in the least dis- 
turbed if the man should give $10,000 one way or another, 
as long as he gives it, unless we want to eliminate the 
whole principle of giving to charity, in which case let us 
tax it and tax the capital gain, and so on. Otherwise it 
seems to me that this is quite unreasonable. 


The Chairman: But we moved along the line of the pro- 
cess of elimination and we tested all these things and have 
now eliminated them and you approve of the elimination. 


Senator Molson: We have eliminated them in our ideas. 


Mr. Clamen: In addition, Mr. Chairman, there would be 
sufficient anti-avoidance there provided the testator did 
not receive anything in return for divesting himself of an 
asset for charitable purposes. To my mind that is suffi- 
cient anti-avoidance. 


The Chairman: It may well be too that the will speaks at 
death, so I suppose the latest point in time at which the 
man is making the gift and the value of it is at his death. 


Hon. Mr. Phillips: And he does not enjoy the tax benefits; 
the poor devil is buried. 


The Chairman: Maybe that is one way of avoiding it. 
Mr. Hayes: That is called the final solution. 


Senator Connolly: A consummation devoutly to be 
wished. That is what Hamlet says. 


The Chairman: Is this the sum and substance of your 
presentation? 


Mr. Goodman: Yes, sir. I should like to add just one 
comment. The concept of deemed realization at death has 
apparently been adopted in our legislation from the Brit- 
ish legislation of 1965, and it is of some interest that in 1971 
the United Kingdom Parliament abolished deemed realiza- 
tion at death. I suspect that one of the reasons for the 
abolition is the sort of problem that is before us today. 


The Chairman: And a new government. 


Mr. Hayes: Mr. Chairman, I thank you very much for 
listening to us and appreciating our point of view. 


Mr. Poissant: Mr. Chairman, may I also record that the 
remarks I made here were just to bring up the arguments. 
Otherwise I entirely agree with your point of view. 


The Chairman: That is quite all right. 


Gentlemen, we resume our sitting at 2.15 when we will 
hear from Alcan Finances Limited. That will involve some 
variations as to form and fact of the principles that were 
dealt with by Massey-Ferguson this morning. 


Then, tomorrow we have a busy day. We have The 
Canadian Bar Association at 9.30 in the morning and we 
have the Independent Petroleum Association of Canada, 
and Simpsons-Sears Limited. In the case of the last 
named, their presentation will be dealing with the question 
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of deferred profit-sharing plans. If you remember, last 
week we had Allstate Insurance here and their presenta- 
tion involved profit-sharing plans. There are differences 
between the two categories of profit-sharing plans. This 
fits in very nicely, because it will enable you to take a 
broader look at the provisions in the bill dealing with trust, 
and where they exclude from the benefit of being a trust 
profit-sharing plans, deferred profit-sharing plans, regis- 
tered retirement savings plans, pension plans, etcetera and 
the element of taxation involved in doing that. 


So this will enlarge the area and we will have the prob- 
lem in greater depth, to decide just how we are going to 
deal with it. 


We will adjourn until 2.15 p.m. 
The committee adjourned. 


Upon resuming at 2.15 p.m. 


The Chairman: Honourable senators, I call the meeting to 
order. This afternoon we have the submission by Alcan 
Aluminium Limited. Those appearing are: Mr. John G. 
Lees, Vice-President, Taxes, Alean Finances Limited; and 
Mr. William J. Reid, Vice-President and Treasurer, Alumi- 
num Company of Canada Limited. 


I understand that Mr. Reid is going to make an opening 
statement. Then the questions can follow. 


Mr. William J. Reid, Vice-President and Treasurer, Aluminum 
Company of Canada Limited: Thank you, Mr. Chairman. I 
would like to say in opening that Iam pinch hitting for Mr. 
N. V. Davis, the President of Alcan, and for Mr. Paul 
Leman, President of Aluminum Company of Canada Lim- 
ited. As some of you may know, Mr. Leman has been ill 
this past month, and Mr. Davis could not be with you 
today because of a board meeting, but he does send his 
apologies. 


I would like to open my remarks, honourable senators, 
with a few words about the general state of our industry. 
The state is one, as you probably know, of over-capacity in 
the world, declining volume and prices, and inflationary 
pressure on our cost structure. I would draw to your 
attention that both Reynolds and Kaiser in the United 
States have recently declared losses for the third quarter 
of the year. Generally speaking, our industry is operating 
at between 80 and 85 per cent capacity. About one million 
tons of excess inventory is hanging over the world market. 


We are entering a period of great uncertainty and eco- 
nomic difficulty and we feel, based on our present fore- 
casts of demands supply, that this will continue for the 
next two or three years. 


The President of Alcoa, Mr. Krome George, has recently 
expressed the public view that we are entering a critical 
period in the industry in which the survival of some of the 
runners may be at stake. Naturally, the management of 
Alcan is concerned that Alcan survives through this dif- 
ficult period and that we will be in a position subsequently 
to grow and prosper. Thus, it seems to us that the foreign 
tax aspects of Bill C-259 presents us in Canada with anoth- 
er negative cost factor at a time when we do not need any 
more bad news. 
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I would like to refer to Bill C-259 in general. Our broad 
conclusions from a study of the bill are that we agree with 
many of the points raised by Massey-Ferguson Limited in 
their brief this morning. However, in our brief we have 
concentrated more on the passive income proposals of the 
bill which are naturally of vital interest to Alcan because 
of the increasing international and global character of our 
business. As Mr. Paul Leman has earlier pointed out to 
you, Alcan’s effective income tax cost in consolidation is 
already higher than that of its major United States com- 
petitors. Moreover, these United States competitors and 
the United States itself appear to be moving in the direc- 
tion of reducing the effective tax load on our competitors 
by such expansionary incentives as DISC and the invest- 
ment tax credit which you are all aware of. 


Alcan is looking for tax relief in Canada in order to 
maintain its competitive posture, and in this context, 
honourable senators, the foreign tax provisions of Bill 
C-259 threaten us with substantially increased direct tax 
expense. Moreover, the quantum of such increased 
expense is impossible to define precisely because of the 
uncertain definition of the terms. Exactly what is income 
from property under the terms of the act? Does it include 
profit from foreign exchange contracts? Does it include 
interest on receivables on short term investment proceeds? 
Does it include proceeds from the sale of technology local- 
ly developed, and so on and so forth? There is a great 
degree of uncertainty in the act. 


In addition to the potential increase in the direct tax 
burden, there would be the administrative cost of compli- 
ance involving endless complexities, comparative national 
tax structures, and the necessary intrusion into the 
detailed affairs of our overseas affiliates. Such intrusion 
and the additional cost would be most unwelcome in such 
countries as Norway, Japan, India and Brazil. Alcan has 
major holdings in all of these countries and they value 
their national independence and local autonomy. Alcan 
does not willingly wish to incur the heavy compliance 
costs in Canada and abroad and the local suspicions which 
would be engendered by the intrusion of the Canadian 
head office and Canadian tax structure into local manage- 
ment, prerogatives and practice. 


In this connection I would like to cite to you a practical 
case, that of the Nippon Light Metal Company in Japan. 
The Nippon Light Metal Company happens to be the larg- 
est aluminum producer in that country, much as Alcan is 
in Canada. Alcan owns 50 per cent of the shares and this is 
a company which lists in its statement approximately 125 
investments in companies fully owned, partially owned, 
and minority investments. These, of course, are the invest- 
ments where we feel the compliance cost would have to be 
borne in dealing with the provisions of this bill. 


To think of the complexities of compliance in this one 
instance, to say nothing of our holdings in Norway, Brazil, 
India, and so on, involving a maze of subholdings which 
even we hardly know about in detail at this stage, the 
unusual tax structure of the country of Japan and, more- 
over, the necessity of working in the Japanese language— 
Japanese statements, and what-not—makes us literally 
recoil in shock at the prospect. 
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If the bill passes in its present form, Canada will be the 
only country in the world with such complex and intrusive 
rules governing the taxation of foreign affiliates. 


Senator Connolly: Just on that point, sir, what you are 
suggesting is that under this bill, the head office of Alcan 
in Canada would be more and more involved in the day-to- 
day operations of the investment program, particularly as 
it relates to the Nippon Light Metal Company. Is that 
correct? 


Mr. Reid: That is right. 


The Chairman: Did I understand you to say, Mr. Reid, 
that they would or that they should? There is a big differ- 
ence. Perhaps they should but by reason of the setups in 
those countries they cannot. In the interests of the require- 
ment of compliance and the extent they may be able to 
protect themselves against some of these things, certainly 
they should interfere. Whether you can or not, I do not 
know. 


Mr. John G. Lees, Vice-President, Taxation, Alcan Finances 
Limited: Is it timely to talk on this point? 


The Chairman: Yes. 


Mr. Lees: This is a classic example. We have 50 per cent 
of the shares. We do not have 51 per cent and we do not 
have the casting vote. Between the Government of Japan 
and the various establishments we know that we do not 
control that company. They will run it as they wish, con- 
sulting us when they wish to consult us. 


Until we received this statement from Price, Water- 
house, prepared two years ago, we did not know that they 
had 125 subsidiaries. We were aware that they had a few, 
but not 125. 


The Chairman: Do you not receive financial statements? 


Mr. Lees: Yes, from the main company showing so much 
for investments, but it took Price, Waterhouse years of 
digging to get an analysis, and they produced a statement 
like this and one of the entries states “others, approxi- 
mately 100 accounts less than 150 million yen each” and it 
tells us what the interest on the dividend income was. Even 
Price Waterhouse cannot find out what those hundred 
investments are. We have shown this to the department 
and have asked them what are we going to do. 


Senator Desruisseaux: Not even a total? 


Mr. Lees: We have total revenue, total investment, but no 
details. 


Senator Connolly: No breakdown? 
Mr. Lees: No breakdown. 
Senator Connolly: And some are portfolio? 


Mr. Reid: Yes, if we were to comply with the law it would 
force us to go back and investigate every one of those 
affiliates to find out if we had to pay tax on it or not. 


Mr. Lees: We could go to the Japanese and say, “Sirs, do 
not invest in these companies unless you take at least 20 
per cent so we will have at least 10 per cent.”’ That is a rule 
regarding whether you have a so-called affiliate or not. We 


could ask them not to invest in companies less than 20 per 
cent owned, and right away the Japanese are going to Say, 
“We will run this business.” The next thing we could say to 
them is, ““‘When you invest do invest by equity and not by 
debt, giving rise to interest.’ And they would say, “Every- 
thing is done on banking debt and over-priced interest in 
Japan and interest revenues”; and we will be in a conflict- 
ing position with the board of directors in Japan. Our 
president, Mr. Davis, has told us quite clearly that we 
should not discuss this with them. The Japanese affiliate 
will run this business; and if there is a tax problem we will 
absorb it in Canada because we have never asked them for 
this kind of information. They will question our motives. 
Price Waterhouse have told me that they will refuse to be 
put in a position of getting tax information because it 
would ruin their reputation as auditors because the Japa- 
nese would not believe that this was purely tax informa- 
tion they were seeking. They would be suspicious that we 
were trying to get something out of them. 


Senator Desruisseaux: Are you the only Canadian compa- 
ny in this kind of situation with the Japanese? 


Mr. Lees: The only one of which I know. 


Mr. Reid: We are certainly the only Canadian company 
with a situation of this utter complexity. I am sure that 
other firms have Japanese subsidiaries, but not with such 
a large scope and not of this size. 


Senator Connolly: But your comments are not restricted 
to Japan. You have chosen Japan as an illustration, but 
the same situation can apply— 


Mr. Reid: Yes, we have chosen Japan because it seems 
the most outlandish in terms of language, custom, and 
general difficulty. 


The Chairman: Let us analyse this a little bit. What you 
are saying is that in Japan, because you have only a 50 per 
cent interest, you do not control it; and, not being able to 
control it, there are certain accesses that you do not enjoy 
by way of getting information that would be pertinent to 
the compliance that ALCAN must make to this bill. So you 
are pointing out that that is a complexity. But Japan is just 
one instance. There are other countries where you have 
different problems I would imagine. 


Mr. Reid: Yes. 


The Chairman: Let us say that you are operating in a 
country where there are tax incentives; where you havea 
tax holiday. This is a more practical aspect of the matter, 
it strikes me, because you are going to pay tax on the 
incentive. 


Mr. Lees: Let us stick with Japan for a moment. Their 
rate of tax, if you look at sheet 1 of Exhibit “B’—let us 
look at their rate of tax from the Price Waterhouse state- 
ment. This is the financial data and how we would comply 
with the law in respect to this company. This company had 
a rate of tax in 1970 which was 30 per cent of income, and 
in 1969 it was 41 per cent. This was because Japan enjoys 
incentives there. But the difference between that rate and 
the Canadian rate in that year would be a tax which Alcan 
Aluminium Limited would have to pay. So, even though 
this is a publicly registered company—in other words, you 
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can buy these shares on the Japanese stock market—they 
are registered in Japan, and taxes are being paid as on 
on-going business, it does not pay the same level of tax as 
you would in Canada. But this is a concern regarding 
every one of those examples you have touched on. These 
companies are paying taxes, but because of the difference 
in computing income tax, they would pay less than the 
Canadian rate and Alcan Aluminium Limited would have 
to pay the difference. 


The Chairman: This is the point Iam making. That is the 
effect in many countries, and the effect on you as a multi- 
national company that if the provisions of Bill C-259 apply, 
Canada is going to tax away the incentives that you get in 
other countries. 


Mr. Reid: Yes. 


Senator Connolly: They are going to tax the incentives but 
would they be taxed away? 


The Chairman: It depends on the rates. I mean, you will 
get an offset for the amount of the taxes that have been 
paid in the foreign country; but if that rate is lower than 
the Canadian rate, then you are going to be paying 
Canadian taxes on the rest of it. 


Mr. Lees: At this point, we are only talking about passive 
income. And in our brief we are saying that every serious 
company worth its salt has some kind of passive income 
because it will have surplus cash. By definition, if it is 
successful it will have these problems. Most of the coun- 
tries we deal with have rates of tax which are lower than 
the Canadian rates. So, by definition we will pay some tax, 
to the extent that they have these sundry incomes. 


Hon. Mr. Phillips: Even though it is not related to the 
so-called diverted income? 


Mr. Lees: Yes, sir, that is correct. 


Senator Gélinas: How long have you had this investment 
with the Nippon Company? 


Mr. Reid: Since 1952. 


Senator Gélinas: And it is only recently that you found 
out what the investments were? 


Mr. Reid: No, I think we have known that they had a 
large portfolio investment. We have known that there have 
been a large group of investments, but— 


Senator Gélinas: But not 125? 


Mr. Reid: Not to my knowledge. I worked on the Japa- 
nese situation a few years ago, but I did not realize that 
there were 125 of them. This is new information which 
defines the amounts and the scope and, of course, focuses 
it in the light of this new act. It is sharpening our vision a 
bit. 


Mr. Lees: Sir, I suggest that the point here is that in 
looking at this kind of investment, Alcan’s position has 
been to avoid asking for that kind of information. 

Senator Isnor: Why would you not ask for that 
information? 


Mr. Reid: They are operating quite well, and they are 
producing very good results, and as long as they are doing 
well, we tend to leave the subsidiaries alone. 


Senator Isnor: That does not matter. You are still entitled 
to know what is going on, I would think. 


Mr. Lees: You could say that, but if another person is 
extremely touchy and inclined to fly up at the least sugges- 
tion, it gives you cause for thought. You do not ask an idle 
question just to get information. You are very careful and 
you only ask what you need to ask. It is a prickly affair. 


Mr. Reid: May I just speak to that for a moment? When 
we bought this interest in the company in Japan in 1952, 
we got it at a reasonable price. The Japanese have not 
forgotten that we bought in at a very propitious time. I feel 
it fair to say that we would never get that 50 per cent if we 
were trying now. 


The Chairman: Mr. Reid, are we not runnning along a 
parallel line there? Let us get into what is the hard core of 
the problem. The hard core of the problem is the effect or 
the cost of compliance. 


Mr. Reid: And the additional cost of taxation, or the 
additional taxation burden on us. 


The Chairman: Yes, of course. When you used the 
expressed ‘‘compliance cost’, did you mean the adminis- 
trative cost of complying or the extra cost in the way of 
paying more taxes to Canada? 


Mr. Reid: In my mind I separate the two into an addition- 
al effective tax cost to us as an industry, and compliance 
with the administrative information burdens both in 
Canada and with our subsidiaries to supply information. 


The Chairman: But the major problem is the increased 
tax cost. 


Mr. Reid: Yes, I would think that is the major problem. 


The Chairman: Then the cost of compliance, administra- 
tively, develops this way: First, it involves substantially 
more work in documentation and information to be col- 
lected; second, in that connection having regard to the way 
in which operations are carried on and accounting is done 
in some countries, you may not be able to get all the 
information anyway. 


Mr. Reid: We are not sure that we can get all the data. 
That is what we are saying, I think. 


The Chairman: You might have to face an arbitrary 
assessment, if you did not produce all the information. 


Mr. Reid: That is right, sir, and there would be a cost of 
compliance in terms of our relationships with these over- 
seas affiliates, which jealously guard their national 
prerogatives. 


Senator Connolly: Have you discussed this with the tax 
department? 


Mr. Lees: Yes, sir. 


Senator Connolly: Does the tax department see any way 
out of this for you? 
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Mr. Reid: Not yet. 
Mr. Lees: They just buttoned their lips. 
Senator Connolly: I guess they do not know. 


Mr. Reid: I guess ours is a rather complex case in the 
general scheme of things. 


Mr. Lees: They ended up by saying, “But you will comply, 
won't you?” They put the question mark there. 


The Chairman: Well, gentlemen, you are here first of all 
because we invited you, but, in any event, it was even 
indicated in the Department of Finance that perhaps you 
should come before this committee. The way I interpret 
that is that perhaps they are looking for this committee to 
do some of the study in depth in order to see what the 
answers are rather than face the problem in the depart- 
ment itself at the stage at which they are now. If we accept 
that as being the job we should do, then let us get on with 
it, but you have to give us some of the answers. 


We know what the problem is in Japan. While you can 
tell us a lot more about it, and we might want some more 
information about it at a very early stage, Japan does 
present a very complex problem in gathering the informa- 
tion and even in your giving them directions or ways in 
which they might go so that your increased burden of tax 
in Canada would not be as great. Is that right? 


Mr. Reid: That is right, sir. 


The Chairman: Let us take a few other countries and see 
how you get along. How about Norway? 


Mr. Reid: Norway is a big investment. Fifty per cent is 
owned by the Norwegian government, with a number of 
subsidiaries as well. It is not nearly as complicated as the 
Japanese structure. 


The Chairman: Would they be subsidiaries of the Norwe- 
gian company? 


Mr. Reid: Of the Norwegian company, yes, sir. 


The Chairman: Is that 50 per cent investment a statutory 
limitation in Norway? You cannot increase your 50 per 
cent? 


Mr. Reid: Yes, by agreement we cannot increase our 
investment. The Norwegian government owns the balance 
of the shares. 


The Chairman: Well, you cannot control the Norwegian 
government, so if you were desirous of acquiring any more 
they would have to be willing to sell. 


Mr. Reid: That is right. 


Mr. Lees: As this is the biggest smelter in Norway the 
chances are nil. 


Mr. Poissant: You have referred to the Japanese compa- 
nies and the Norwegian companies. Are those companies 
Japanese-based and Norwegian-based, or could they be 
deemed to be international companies? In other words, are 
they Japanese resident corporations or Norwegian resi- 
dent corporations? 


Mr. Lees: The Japanese have reached the growth point 
where they are ready to move out. For example, the 
Nippon Light Metal Company is now in the process of 
developing a mine in Fiji. It has a share interest with us in 
another mine in Malaya for raw materials—bauxite. It is 
not beyond the bounds to think that they will begin to 
move into the Philippines and other areas in the Far East. 


The Chairman: By way of carrying their own Japanese 
company forward or by setting up a national company in 
the country where they are going to carry on operations? 


Mr. Lees: One would imagine they would form their own 
subsidiary of which Nippon Light Metal would own 100 
per cent of the shares, and it would evolve from there. 


The Chairman: They would form it in the particular 
country. 


Mr. Lees: In Thailand, for example, or wherever it was. It 
would be the normal type. 


The Chairman: Is there a requirement in countries like 
Malaya, Thailand, and Fiji that there must be a percentage 
of domestic ownership? 


Mr. Reid: Not in Malaya, to my knowledge. The company 
in Malaya is owned 75 per cent by Alcan and 25 per cent 
by Nippon Light Metal. 


Senator Connolly: Generally, in the underdeveloped coun- 
tries these rules are not as rigid as they are in the more 
developed countries like Japan and Norway. 


Mr. Lees: That is right. 


The Chairman: Are there incentives in these companies 
where it is proposed to carry on mining operations? Incen- 
tives like accelerated depreciation? 


Mr. Lees: Yes. Malaya, for example, gives very generous 
investment allowances over and above bonus depreciation. 
All the countries have incentives of different kinds. Some 
are better; some worse. 


The Chairman: Do they have in those countries periods of 
tax holidays, as I refer to them? 


Mr. Lees: They have what is termed, in the British style, 
“pioneer legislation’. Malaya has some of that, and 
Taiwan has a piece of it. Mind you, we are speculating. 
This Nippon Light Metal has been growing rapidly with 
the Japanese economy and has only gone abroad for raw 
materials. 


Let us turn to Norway, which is in the position where the 
Aluminum Company was ten years ago. The Norwegian 
company is aggressively interested in seeking markets in 
Germany and in France and in Britain and would like to 
buy subsidiaries. We have been attempting to persuade 
them to stay with Alcan and not to buy their own subsidi- 
aries. We have said that we would assure them a market 
for their aluminum through our subsidiaries. I do not 
think you can predict how that is going to come out five 
years from now. They may well invest and have their own 
foreign tributaries and subsidiaries. 


The Chairman: I ask you stop right there. You can say 
without speculation, that the earnings generated in these 
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various parts, if this legislation should become effective, 
would come in to Alcan of Canada as earnings and the 
only deduction you would have would be whatever your 
tax cost was. If you are existing and progressing in those 
countries by reason of those tax benefits, then you are 
going to pay Canadian tax on those benefits. 


Mr. Lees: To the extent that the participation in our 
hands was less than 10 per cent, this is correct. If we had 
more than 10 per cent, I would say that the only concern 
then is as to whether or not there is this so-called passive 
income. The legislation, as we know, is very complex and 
one has constantly to remember whether one has more 
than a 10 per cent interest in the underlying equity or less. 
Now where we have a 50 per cent interest in this Norwe- 
gian company, so long as it takes a 20 per cent or more 
interest in any other foreign venture, and they mind it 
simply as a branch plant with no sundry income, no inter- 
est income, we will get along. The tax bill would not be fair 
to say that it would penalize us on that. 


The Chairman: All right; let us stop there and let us take 
a look at an example of that situation. Let us take Norway 
and let us say that you have a 50 per cent interest there. If 
this bill and its provisions on foreign income passes into 
law, will you be affected in relation to the earnings of that 
Norwegian company in any way in which you are not now 
affected so far as Canada is concerned? 


Mr. Lees: Yes, sir. 
The Chairman: Will you illustrate how? 


Mr. Lees: This company is a specific example which is 
right in front of us today. Our engineers in Canada invent- 
ed or devised a new scheme to control pollution in smelt- 
ers. They devised it some years ago. What they needed was 
a big production-sized operation to test it out and to make 
sure it worked and was effective. The Norwegian Govern- 
ment was ahead of the rest of the world on pollution 
legislation. This Norwegian affiliate of ours said, ‘Please, 
come and try this new device in our operation; it is the best 
idea we have heard yet.”’ With their help this device was 
perfected. Today the world is crying for this kind of tech- 
nique and know-how. It is not a patentable idea, mind you, 
but it is one that people will pay you a royalty to get. The 
Norwegians say, “The deal is 50-50; it is half our idea too 
because we did the perfecting of it.’ Alean agreed with 
them that it should be 50-50. We now have third parties, 
people in whom we have no interest in Germany and the 
States coming to us and saying, “Please sell us your know- 
how.” So you are going to see profits in the books of this 
Norwegian company for their half of the income from 
royalty, and I say that is income from property. 


The Chairman: But your half of what may be generated 
out of those royalties would be passive income. 


Mr. Lees: There is one half that comes directly to the 
Aluminum Company and that is taxable income here, 
while half goes to Norway, and half of that half comes 
back here as passive income and is taxable, and this is the 
problem we are talking about. 


The Chairman: Well, first of all, we eliminate the half that 
comes directly to Canada because even under the present 
law you are taxed on that. So then what we are dealing 


with and what we are concerned about is half of the half, 
and if that is passive income— 


Mr. Lees: It is taxed. 


The Chairman: Then you will be hurt in regard to taxes in 
a way that you are not presently being hurt. 


Hon. Mr. Phillips: In addition you are taxed even though 
you do not receive it since it is permissive income. 


Mr. Lees: That is correct. And the Norwegians are 
extremely tough with their dividends, and trying to get 
them to increase their normal dividend to give us some- 
thing extra to pay the tax is another problem. 


Hon. Mr. Phillips: Your only resource then would be to 
say that it is active business income rather than royalty 
income. 


The Chairman: Either that or write something into the 
statute defining active business. 


Senator Connolly: Mr. Chairman, could you direct me to 
where there is a definition of passive income? 


The Chairman: It is in clause 95(1)(a). 


Hon. Mr. Phillips: Did you intend to put a question, Sena- 
tor Connolly, or may I continue? 


Senator Connolly: I wondered whether the definition 
included tax incentives in the foreign country in question. 
I am looking at clause 95(1)(a), and at the subheadings (i) to 
(iv). I wonder whether the definitions there include things 
like tax incentives and tax holidays and things like that 
that the Chairman has been talking about. 


The Chairman: The question of a tax holiday is that you 
are looking at offsets in the other country that you will get 
credit for on the Canadian tax rate. For instance in Thai- 
land they give you a tax holiday, then you do not have a 
tax credit there and therefore you are paying tax on 100 
per cent of the income that would come over. Something 
else I would draw your attention to is that they do not 
define “active business”’ so far as I can see. In 95(1)(a) they 
talk about “from businesses other than active businesses.” 
Now what does that mean? It may well be that the income 
source in Norway originally may be from what you and I 
should understand to be an active business operation, but 
it can get converted en route to you, and may end up as 
passive income in your hands. It looks as though some- 
thing needs to be rewritten there, but at the moment I 
cannot say what it is. 


Hon. Mr. Phillips: Continuing along that line, Mr. Chair- 
man, suppose we got away from this esoteric concept of an 
affiliate—which after all is a new concept and is not neces- 
sarily bad—and went back to a controlled corporation, and 
suppose that in that controlled corporation we could 
define ‘‘active business” as distinct from property or, 
broadly speaking, investment income then I think that 
substitution of investment income of some type for foreign 
accrual property income would improve the situation. 
“Property” can be derived from property used in active 
business activities, which is one of the confusions. 


If we reverted to controlled company and investment 
income, could you live with that tax on permissive 
income? 
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Mr. Lees: If we took investment income, as I understand 
rhe 

Hon. Mr. Phillips: Royalty income in my opinion on that 
basis would be active business income. 


Mr. Lees: I think it is money laid out to buy long-term 
bonds or shares in an amount of less than 10 per cent; just 
a few bonds. 


Hon. Mr. Phillips: Surplus monies not needed for the 
active running of the business. 


Mr. Lees: I would say it is probably zero. I gave some 
figures to Mr. Reid in Alcan’s consolidation. There is a 
total of $30 million in the 70 accounts made up of inter- 
company dividends. Much of that is dividends from 
German subsidiaries to German parents. This with inter- 
est on bank accounts and so on, but almost all of it repre- 
senting marketable securities, where we have bought and 
sold stocks and bonds, totals in the order of $300,000 or 
$400,000 in the whole group. We could live with a problem 
such as that. 


The only area in which we have to be careful arises in 
our Indian subsidiary. It issues bonds, receives money a 
year in advance and puts it out at interest; I do not consid- 
er that to be investment. 


Hon. Mr. Phillips: Let me put it this way: the Government 
is in love with FAPI and there is a romance with foreign 
accrual property income. We are faced with the situation 
in which we are asking, possibly, for a bill of divorcement, 
or we suggest to them that we wish to live in this romance 
under certain conditions. 


Let us assume for the sake of argument that, even 
though some would go along with you, we ask for defer- 
ment of the section, or even complete elimination. Further, 
assume we must live with what I would call a romance, or 
let us call it FAPI or investment income. It would appear 
to me that, provided there was a control or, at least, proof 
of active participation in investment policy—one or the 
other—and provided the income was confined to invest- 
ment income in the true sense of the word, that would be, 
at least, acommon ground for compromise. 


Mr. Lees: I agree. That is the sense of our brief. We have 
made specific textual language suggestions which we 
think accomplish precisely that purpose. 


The Chairman: The word “dividends” somehow in the 
hands of those drafting this bill must have been equated 
with investment income. Apparently no thought was ever 
given to the fact the earnings from which those dividends 
were generated were the earnings on the active operating 
business. Why should they lose their character because the 
manner in which they are paid off is by declaration of a 
dividend? Why should they have another label because 
they are dividends? Should the basis not be to determine 
the origin or source and type of operation which produced 
this earning? 


Mr. Lees: I would not condemn the bill on that basis. I 
think they endeavoured very hard to allow income to come 
from a factory in Germany. It goes from that subsidiary to 
a German parent, and from there to a holding company 
based in the Netherlands. Let us say we have a financial 


arrangement in this, and thence it goes to Canada. They 
have endeavoured very hard not to obstruct that flow of 
the earnings back to Canada. 


A situation in which the money is taken in Germany and 
it is decided not to send it back to Canada, but to purchase 
bonds or shares in Bayer or Volkswagen in Germany, 
presents a problem. 


I take it that Mr. Phillips is saying they do have a 
problem and if we are to have a marriage with FAPI, we 
must not quarrel if a German subsidiary buys shares in 
Volkswagen. 


Hon. Mr. Phillips: It is merely postponement of a dividend 
out of surplus at that stage. 


Mr. Lees: Yes, but the money might come back to 
Canada, where the shares would be bought. 


Hon. Mr. Phillips: It is postponement of the increase of a 
dividend rate. 


Mr. Lees: That is correct, but this is the purpose of our 
brief. We are not choosing to argue that issue. 


Mr. Reid: Under your definition would a controlled com- 
pany be one exceeding 50 per cent? 


Hon. Mr. Phillips: That is my point. There should be no 
tax on permissive income unless it is diverted income; in 
other words, unless it is tainted. However, on the assump- 
tion that permissive income is taxed, surely it should only 
be taxed if the taxpayer had something to say about the 
policy of the investment. The control should be real 
control. 


It would appear to me that the simplest alternative, as I 
said before, if the romance with FAPI is to continue, is to 
say, “For heaven’s sake, if you are going to tax us, do not 
tax us on the value based on when we were in control and 
when, through control, were responsible for this permis- 
sive income”. 


Mr. Lees: That is correct. A Japanese example can be 
taken as a case in point. 


Mr. Reid: That definition of control and a closer defini- 
tion of the meaning of foreign accrual property income 
would narrow it down significantly. 


Hon. Mr. Phillips: With that, plus the definition of an 
active business, you would be in the ballpark. 


Mr. Lees: Broadly speaking I would say so. Let us take 
another example of a problem where that would not be 
perhaps an entirely adequate solution. We have a $10 mil- 
lion problem facing us in the next five years, $10 million of 
FAPI income in Britain. It is a holding company which 
issues convertible bonds in the British market. These 
bonds, if the company is successful, are ultimately con- 
verted into shares. This money is then left as an open 
account advance to a wholly-owned subsidiary to build a 
smelter permitted by British law due to the British need 
for smelters because of their balance of payment problem. 


Under the British tax law, interest during construction 
cannot be capitalized. The advice was to keep the interest 
expense in the holding company and when the smelter 
goes into operation, instead of just charging that interest 
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at cost, add a point or two. For instance, if the interest rate 
had been 10 per cent, 12 per cent would be charged there- 
after. Over a period of seven or eight years interest during 
construction will in effect be recouped against the smelter 
profits. 


At this point I have to tell our management that the 
holding company will be generating a huge passive income 
which is now to the figure of $10 million, with $5 million 
Canadian tax to be paid. 


They will recoup it in later years in Britain, but there 
will be no tax paid in Britain because of the large incen- 
tives. There will be no credit for British tax. It is a mess. 
Our answer to this is minimum exemption. 


Hon. Mr. Phillips: Suppose we pushed this thing further 
and said that you were subjected to passive income pro- 
vided you had control, and that it was passive income 
resulting from investment derived from retained earnings. 
That would cover the point. 


The Chairman: It is not in any sense diverted. 


Hon. Mr. Phillips: Of course, it does not answer all your 
problems. 


Mr. Lees: Perhaps we could take a leaf from the Ameri- 
can book. They refer to dealings between a subsidiary in 
the same country, all in Britain, Germany, or Japan, where 
you cannot have passive income. It is only when you deal 
with third parties, with independent people or foreigners 
from that country that you have passive income. Perhaps 
we could take a leaf from their book. It is one of our 
suggestions that where the transaction gives rise to this 
passive income all within one national boundary, it is then 
scratched out. 


The Chairman: You say that there should be a common 
pocket. 


Hon. Mr. Phillips: You say that it should apply when there 
is a bill of divorcement but not when there is a retained 
romance. But you will not get it, on the assumption that 
you will not be able to draw a distinction between territori- 
al arm’s length and non-arm’s length. It appears to me that 
it would narrow it down very much. It would dilute it 
considerably by an extension of the meaning of actual 
business, plus passive income resulting from control, and 
from income resulting from retained earnings. 


Senator Connolly: Senator Phillips, this might be the 
appropriate time for you to explain to us the meaning of 
diverted income. 


Hon. Mr. Phillips: Diverted income is commonly 
expressed as being related to income subject to Canadian 
tax, and which because of its territorial use, is acquired in 
a foreign jurisdiction. 


Senator Connolly: In that sense, would the term ‘‘diverted 
income” be used in connection with investment in a smelt- 
er in Britain, and invested in a new enterprise there? 
Would that be an example of it? 


Hon. Mr. Phillips: I would say that is not diverted income 
at all. In my opinion it is strictly a bona fide extension of 
the company in the United Kingdom which has paid its 
business tax in the course of its business operations in the 


U.K. and then uses its surplus in the ordinary way of 
expansion. Surely that should not be regarded as passive 
income. 


The Chairman: One of the difficulties here, Mr. Lees, is 
that if you are able to equate incentives and that sort of 
thing, which you enjoy in operations elsewhere in the 
world, to a tax credit that you would be entitled to apply 
against Canadian tax, it should be of considerable help, 
should it not? 


Mr. Lees: I am not sure that I understand you. 


The Chairman: I thought that one of your complaints was 
that in operating various offshore companies in different 
parts of the world you enjoy all the incentives, but that 
Canada taxes them because you have no offsetting tax 
credit. Is that not a problem for you? 


Mr. Lees: In a way. We have many cases of perfectly fine 
companies where the statutory rate is only 40 per cent. I 
would not care to say that, even where they paid their full 
tax of 40 per cent, we should pay 10 per cent or 8 per cent 
in Canada on some transaction of the kind that we are 
talking about. I would use the analysis only for certain 
kinds of problems. 


Mr. Reid: That is, of course, one of the worst examples of 
the tax differential. 


The Chairman: If you have a tax incentive, the net result 
is that a corporate tax of 40 per cent in a foreign country 
might only be 20 per cent, which widens the gap and you 
would have to pay on that amount in Canada. 


Mr. Lees: Another example where the bill reaches ridicu- 
lous heights is that where you have an American subsidi- 
ary which is trying to increase its business by acquisition, 
you buy 100 per cent shares and you do a merger. You 
merge that company into your base company so that it 
becomes a division, and the profits of the acquired compa- 
ny are available to use up your losses from investment 
credits. 


The Chairman: If you use up your losses in a foreign 
jurisdiction you reduce the income. 


Mr. Reid: You reduce the effective income tax. 


The Chairman: Not only the income tax, but also the 
amount that would be attributable to you as earnings in 
Canada, in connection with FAPI. 


Mr. Lees: You have to get the credits to offset FAPI. 


The Chairman: You would have to equate the same 
amount of tax losses to the tax credit. 


Mr. Reid: Or having used the losses from prior years, to 
offset them against the profits. 


Mr. Lees: I would define the problem more carefully, 
rather than to compute what these credits would be, which 
in itself is very difficult. 


Hon. Mr. Phillips: Would consolidation help you, in addi- 
tion to the points that we have been discussing? Suppose 
the Government reversed its position generally on the 
whole question of consolidation, which was pressed by this 
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committee and supported in this instance by the commit- 
tee in the other house—or alternatively we supported 
them. We have both pressed for it. If we succeeded in 
getting consolidation generally, not necessarily in any rela- 
tionship to the subject matter that we are discussing, and 
if we confine passive income to the manner I have indicat- 
ed—to wit, investment income, preceded by controls, and 
investment income resulting from surplus or retained 
earnings—would not the overall effect put you in a pretty 
fair position? 


Mr. Lees: We opted very strongly for that. We still think it 
is a good idea. 


Mr. Reid: It would help us in Canada. That would be 
another plus for us. 


Hon. Mr. Phillips: I am taking the overall picture and 
pushing for the things that are arguable rather than deal- 
ing with some of the sophisticated and abstruse features 
like, for instance, your reference to the handling of the 
sitration in respect of particularly subsidiaries in one 
country as distinguished from other countries where there 
is a tendency to be bogged down when you begin to spe- 
cialize in the repress for relief. We will shortly be asking 
your opinion on the question of deferment of the applica- 
tion of the section for a while in relation to tax freeze. 
Sticking to our knitting for the moment, suppose the 
suggestion were made along the lines that I am saying: 
back to consolidated tax returns, back to control instead 
of affiliate, back to business to be more specifically 
defined, and’ passive income to be the result of the use of 
retained earnings. It would appear to me that you would 
narrow down the area where you could be damaged. 


Mr. Lees: That is correct. 
Hon. Mr. Phillips: Very considerably. 
Mr. Lees: Very considerably. 


Hon Mr. Phillips: As a remedial measure, therapy rather 
than surgery at this stage. 


The Chairman: It would be interesting to have your view 
on that point, Mr. Lees. 


Mr. Lees: As a note of caution, I mention that Mr. Reid 
did not get a chance to finish his paper. In it he makes the 
point that our industry is reaching a crisis. Mr. Krome 
George, President of ALCOA (Aluminum Company of 
America), 1s suggesting somebody has to go out of this 
industry. When he met with Mr. Benson he said that some- 
body is going to be a gobblee and somebody is going to be 
a gobbler; what does he want Alcan to do? I would be 
worried that if we have to gobble up, or try to gobble up, 
our directors would have to be worried that they would be 
buying a horrible tax problem. That is what I have 
stressed, that one of the things we need is the American 
style 25 per cent of sales exemption. This is what worries 
me. I think that given the shape Alcan’s business is in 
today your suggestion is adequate, we could live with it. 


The Chairman: If you took 25 per cent of sales and put it 
in a pocket labelled, “untouchable profit”, that is the profit 
of Alcan. Is that the way you want to do it? 


Mr. Poissant: No. The 25 per cent is the passive income. If 
it is within 25 per cent there is no passive income. That 
would settle Alcan’s problem. No doubt this is agreeable to 
you. How about the other companies? Would you have any 
ideas? 


The Chairman: How can you jump to 25 per cent? How 
can you just say that if the amount of so-called passive 
income does not exceed 25 per cent of sales, then it is not 
to be treated as passive income? Is that what you are 
saying? 


Mr. Poissant: That is what they say. That is what the 
Americans are using now. They say, “That would serve 
our purpose. Then we don’t have to worry.” 


The Chairman: That is really very arbitrary. 
Mr. Poissant: It is copied from the United States. 


Mr. Lees: The American is 30 per cent. If you want to 
negotiate us down to 10 per cent, we could probably say 
we might live with 10 per cent, which is arbitrary. 


Mr. Poissant: Which is not bad. It means to say that in any 
type of international co-operation there must be in some 
places a certain amount of passive income, or diverted 
income, but it could be for only a very short period, like 
your $10 million, which is not really your active business, 
but because of certain circumstances it must be, or as the 
chairman said before, perhaps it will lose its identity 
because income from one has become divided with the 
other one. If it was within a certain range—you say 25 per 
cent; the chairman may say we could use another percent- 
age—that would solve a fair amount of problems, because 
then it would be treated as ordinary income, which 
because of the process is normal. 


Mr. Lees: I think the American rationale is: ‘We don’t 
mind if you have a little bit of passive income. We don’t 
want you to be principally engaged in or primarily devoted 
to getting passive income”. They use 30 per cent as an 
arbitrary mindless rule to say that if you get less than 30 
per cent you do not even fill in the forms. This is all we are 
Saying: give us that kind of a rule, plus these other two 
changes that Mr. Phillips mentioned, and we will live with 
it pretty well. 


The Chairman: Mr. Lees, you started to analyze the so- 
called permissive or passive income. A great deal of itina 
large multi-national operation is just the wise application 
of money that is available at the time and not needed in 
the active business operation to produce money. 


Mr. Reid: Cash flow. 


The Chairman: That is a sound economic pinciple, is it 
not? 


Mr. Reid: Yes. 


The Chairman: Therefore, maybe you should not corre- 
late income produced in that fashion and call it diverted 
income, or passive income. In other words, you have to 
distinguish the character. If it is legitimate and makes 
economic sense and you are not doing it as a business, you 
are not doing it as a business, you are not in the business 
of doing it, then why should it come in that rule? It should 
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not come in the rule. Is that not right? Your idea of the 
American 25 per cent of sales as an arbitrary figure is 
perhaps a quick, short way of dealing with the problem 
and saving a lot of calculations, documentation, account- 
ing and everything else. If you started with the kind of 
analysis I was talking about it might take a long time and 
cost a lot of money. 


Mr. Lees: Oh yes. 


The Chairman: I cannot understand why there should be 
penalty because a large multi-national company uses 
moneys not immediately required for the general purposes 
of the business. They use that to earn money which they 
will need in the future. 


Senator Connolly: And the earnings from which they will 
ultimately take tax, and perhaps higher tax. 


Mr. Reid: Let me give as an example the Indian opera- 
tion, which is quite large. In the Indian Aluminum Compa- 
ny we have 65 per cent. They are allowed to pay their 
dividends once a year, with exchange control and whatnot. 
As they built up their cash flow to provide for dividends 
they would naturally invest it, presumably in securities 
and market instruments, and arrange some short term 
passive income, I suppose. This presumably would fall 
into the net of the present law, which seems undesirable. 


The Chairman: You are referring to Bill C-259. Do not let 
us Call it law before it is law. 


Mr. Reid: I am sorry, the bill. You are quite right, senator. 


Mr. Poissant: Mr. Lees, would you in those percentages 
exclude or include the know-how and royalties in your 
mind? You had in mind that one must be excluded before 
arriving at the calculation. 


Mr. Lees: As I say, we made our own studies, which tell 
me that from what we have seen so far 10 per cent on a 
group basis, grouping all of them, is probably inadequate. 


Mr. Poissant: and 


know-how. 


Including or exluding royalties 


Mr. Lees: We would not mind. First of all, we say that any 
royalties coming to an affiliate of the company are out; 
you do not count it. Then we would not mind about the 
Norwegians. By definition, that is out, because it is not 
controlled. I think that kind of a problem gives one enough 
room, not to worry too much about defining too precisely 
what is income from property. Our sensitivity and worry 
on that level would go down, we would be less nervous. 


Mr. Poissant: Say, 10 per cent in your case, based on your 
own experience, would do and you would be home free, 
there would be no problem? That means all we would have 
to do would be that “other than active business” would 
include less than 10 per cent, as it would be deemed to be 
passive income or other than active business. That would 
be included in the active business. 


The Chairman: Not less than 10 per cent of what? 
Mr. Poissant: Of sales. 


Mr. Lees: Quite. I think we would be all right with that 
kind of rule. Iam trying to think of the many situations we 
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have. We constantly think of national groups, so that we 
have a holding company and a subsidiary and we have to 
add them together. Often our local managers want the 
holding company separate from the subsidiaries, for all 
manner of reasons. Sometimes this is royalty income, 
although attached to the holding company, which does not 
have much in the way of sales. It would be necessary to do 
some fine draftsmanship—which I think we have supplied. 


Mr. Poissant: Is that 25 per cent included in your draft? 


Mr. Lees: Yes, it is at 91.2. I have 10 per cent in there. 
There was a split conflict of interest. It is Exhibit C. 


Mr. Poissant: You have 25 per cent. Shall we call it the 
Alean amendment? 


Mr. Lees: Right. 


Mr. Poissant: Instead of the $500 suggested, which is too 
small, 


The Chairman: It has been suggested that, due to the 
complications in this phase of the bill, international as well 
as income, where the provision is that it comes into force 
in 1973, that should be 1974; and where the provision is 
that it comes into force in 1976, that should be made 1977. 
In that way two things might be accomplished: there might 
be an opportunity to deal with treaties; and also a better 
understanding of the problems could be gathered in that 
further period of time. What would your view be on that? 


Mr. Lees: Mr. Reid was quizzing me last night about 
administration. We could only applaud that step, because 
we are absolutely terrified as to whether we are going to 
have the staff to do the job. I think that is correct. 


Mr. Reid: That is correct. 


The Chairman: Remember that under our income tax law 
every taxpayer is his own assessor. You assess yourself, 
and if you go wrong you pay the penalty. All they do is tell 
you when you have not followed the right rules or got the 
right interpretation; but you have to be your own assessor 
in the first instance. 


Mr. Lees: In our case, what it means is a lot of educating 
of people abroad, as to new forms to be designed and 
translations to be made. People in National Revenue who 
administer this tell me they are going to ask them to file a 
piece of paper for each subsidiary, with a copy of its tax 
return attached. In all innocence, what they do not realize 
is that in Brazil and in some of these places they do not 
prepare a tax return until two years later. And some of 
these tax returns are monumental in thickness. The tax 
return would become several bushel baskets of paper; this 
is what they literally ask for. I think we all need time to 
sort out that kind of thinking. 


The Chairman: So 
recommendation? 


you would approve such a 


Mr. Lees: Yes. 


The Chairman: Failing that, you make some recommen- 
dations in your brief. They really involve modifications of 
sections in the bill, to lighten the impact on what you think 
the sections mean and the effect they will have on you. 
Would you feel that those recommendations, if they were 
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adopted, would meet your situation and perhaps make you 
a “globbler” instead of a “globblee’’? 


Mr. Lees: Yes, sir. 


Hon. Mr. Phillips: May I put a further question, Mr. Chair- 
man? A further approach by way of suggestion this morn- 
ing was, that cumulatively, 1973 would read 1974 and 1976 
would read 1977; and, in any event, that the sections them- 
selves, with respect to passive income and dividends from 
affiliates, should not come into effect in respect of the 
passive income or the dividends of a particular country, 
until such time as it is established that the country from 
whence the passive income is deemed to come, or the 
dividend does come, is a treaty country, with a definitive 
treaty, or when it is established that there will be no treaty 
in respect to that country. 


The background of that is that this committee—rightly, 
in my opinion—took the position in its report on the White 
Paper that we were putting the cart before the horse in 
dealing with this whole business of foreign income. There 
is acceptance of the principle, in the sense that we have a 
law which comes into force in 1972 and 1976, and so on, 
obviously for the purpose of getting the treaties put 
through. It has been suggested—and I personally like the 
suggestion—that we get back to logic and say, ‘Do not 
apply the new sections until such time as you have either 
worked out a treaty or have not worked out a treaty,” 
because the method of treatment of the passive income 
and the dividend is related to the existence or non-exist- 
ence of a treaty and, when there is a treaty, obviously to 
the terms of the treaty. 


The Chairman: In doing that, you are not challenging any 
principle in the bill. All you do is defer its coming into 
effect for a further period of time. 


Hon. Mr. Phillips: Frankly, the hope is, Mr. Chairman, 
that if that is done, the Government will have the oppor- 
tunity to think it out a little more carefully... 


The Chairman: That is right. 


Hon. Mr. Phillips: ... and will relate treaty negotiations to 
the problems that have been submitted to them for 
consideration. 


The Chairman: If you interfere with something that is the 
pride and joy of the author, by direct attack, saying, “‘Sus- 
pend it,” that is one thing. If you simply say, ‘“‘We need 
more time to understand it,” that is simply taken as mean- 
ing that you are not challenging the principle. Of course, 
time may challenge the principle. 


Mr. Lees: Mr. Chairman, may I reply to Mr. Phillips? I 
would say sections 91 to 95 should not involve treaty 
negotiations in principle, because the whole sense of the 
sections, if they have any meaning, is to catch those 
Canadians who are avoiding Canadian tax. 


The Chairman: Yes. 


Mr. Lees: They should be looked at in that regard. I 
would not be prepared to negotiate that with a foreigner. 
That is a domestic problem; it has to be regarded as a 
domestic policy and it should be settled here. I do not 
think it is negotiable. 


Hon. Mr. Phillips: But the question of tax relief on divi- 
dends, as distinguished from passive income in terms of 
credit, is closely connected with treaties. You have to have 
your treaties in order to know what you are paying. You 
are dealing with two factors. We have been concentrating 
on passive income, but the second one deals with the 
question of dividends. 


Mr. Lees: If I were to approach it, I would get section 95 
right. I believe they are gross now. Passive income should 
be aimed at diverted income. I believe we have suggestions 
for that. 


The Chairman: When we put emphasis on the tax treaty 
side of it, that is not the important side which you feel the 
emphasis should be placed on. 


Mr. Lees: Yes. 


The Chairman: To the extent that these sections are 
intended to deal with tax avoidance, you are right. That is 
something that we can deal with in Canada and we now 
have enough law to deal with it. 


Mr. Lees: I feel that government should retain some- 
where, either by order in council or at the discretion of the 
minister, the right to permit a Canadian company to 
receive a tax-free dividend where the minister is satisfied 
that tax avoidance was not involved and the tax situation 
required the investment to be made in Uganda or in 
Mexico where the investor receives tax incentives. We will 
never negotiate treaties with some of these countries. I 
think the minister should have the authority to think it out 
and say, “Yes, we will give this one exemption; it deserves 
he 


The Chairman: If our reference to tax treaties bothers 
you a bit, we will forget that we said it. Let us take only the 
position that the chief design of section 95 is in connection 
with diverted income or tax avoidance. They are com- 
plicated and the taxpayer certainly is going to have to 
know his position. He could be inadvertently subjecting 
himself to penalties, so he should have the full time to 
study it and perhaps make full representations. Would you 
agree to that? 


Mr. Lees: Yes, sir. 


The Chairman: I have not mentioned tax treaties; I have 
not shocked you at all. 


The Minister of Finance has stated on more than one 
occasion that the purpose of the provisions of the bill was 
to put a foreign affiliate in the same position as it would be 
if it were carrying on business in Canada. These provi- 
sions in the bill do not do that. They penalize the foreign 
affiliate as against a Canadian operation in Canada. Is 
that not correct? 


Mr. Lees: That is correct. 


The Chairman: So there is an over-exaggeration on this 
question of tax avoidance. 


Senator Connolly: Mr. Chairman, could we have an exam- 
ple of just what you mean? I am not controverting it, but I 
think it would be helpful to have an example for the 
record. 
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The Chairman: What I am saying is that if your Japanese 
company was operating in Canada, I assume it would be 
part of the overall operation of the Aluminum Company of 
Canada Limited. Is that right? 


Mr. Lees: Mr. Chairman, could I give three examples? 
This is a good question and it illustrates several points in 
our brief. 


The Chairman: All right. 


Mr. Lees: Many of our big Canadian companies are 
acquiring American subsidiaries, and if we take the exam- 
ple of an American subsidiary manager who wishes to 
acquire other companies, and the Canadian parent compa- 
ny gives him approval and agrees to raise money for him, 
he then buys up the shares and he makes a statutory 
amalgamation. However, he has been operating at a loss 
for the last two years; he has had losses, but he is seeing 
his way out. Now, if he makes an amalgamation, as I 
understand sections 86, 87 and 88 of the bill, he will be 
deemed to have realized a capital gain on anything he gets 
from that newly acquired subsidiary. The newly acquired 
subsidiary is an intangible asset—goodwill being a good 
example or some shares—anything which is in that sub- 
sidiary—he will have to deem an arbitrary capital gain. His 
American subsidiary is operating at a loss: it will not pay 
anything for the next two years, but the parent company 
in Canada will have to pay tax at the rate of 48 per cent on 
the deemed gain. 


If a Canadian subsidiary purchased another Canadian 
company and made an amalgamation there are generous 
exceptions and reliefs and there would be no such tax. 
However, if your American manager said, “Look, I have 
this little division over in Chicago and I want to put it ina 
separate corporation—this guy is getting too big for his 
boots and I want to let him out’’—he would transfer those 
assets to another company. This is covered under section 
86 or section 87, I think. In Canada, if you took your 
Vancouver assets and put them in another subsidiary you 
pay no tax on the deemed gain on the transfer of those 
assets provided you retain 80 per cent of them, but if your 
American manager transfers assets you will have to pay 
tax on the deemed capital gain. 


Senator Connolly: Simply because he is out of the 


country. 


Mr. Lees: And there is no relief extended to the foreign 
corporation. I am sure it is an oversight, but it is in the bill. 


Our English company is going to have losses for three 
more years because they are getting this smelter started. It 
is going to have sundry income. If our Canadian subsidi- 
ary had losses and at the same time had sundry income, 
obviously we would have some relief, but we will have to 
pay tax with respect to our English company because we 
have this FAPI. The company is operating at a loss and 
they do not allow us to take the loss on the ordinary basis 
to reduce the FAPI. 


I would say those are the three most effective places 
where there is discrimination against our foreign 
affiliates. 


The Chairman: Are there aspects here that we should 
discuss from your point of view? If there are, now is the 
acceptable time. 


Mr. Lees: As Mr. Reid stated earlier, we did read the 
Massey-Ferguson brief with some appreciation because 
they did cover a great deal more ground than we did. We 
were rather single minded. We are terrified of this FAPI 
business. We would desire some of the points raised in the 
Massey-Ferguson brief to come to pass. I did notice that 
they neglected to talk about the instalment payment of 
income tax. I think it is depressing that Canada is the only 
country in the world which causes a corporation to pay 
income tax in January on its current year’s liability. 


The Chairman: Well, Mr. Lees, we have enough problems 
without attempting to rewrite accounting by corporations. 
It is really payment in advance; that is what it amounts to. 


Mr. Lees: Yes. 


The Chairman: I would think that FAPI could be made 
acceptable if you wrote a real definition of FAPI in terms 
of relating it to tax avoiding and diverted income. If you 
have any real FAPI income, you are prepared to pay tax 
on it, is that right—in the definition I have indicated? 


Mr. Lees: That is correct. I would think that Alean would 
not have very much of that sort of thing. It becomes so 
complex that as soon as you put down words to say these 
things, you have to be very cautious. 


The Chairman: If you sit on money and you do not invest 
it in short-term investment while you are waiting to use it 
in your business operation, then, from a tax point of view, 
you are doing well and you are reducing the instance of 
tax. But the moment you apply it, you may fall into the 
category of passive income, depending on where you pro- 
vided the money and where it is used. In any event, if you 
earn income on it, that income would be taxable. You 
would get caught in with FAPI, perhaps in a big way. 


Senator Lang: The witness mentioned that he was terri- 
fied of the impact of these FAPI sections. If the bill went 
through in its present form and became law, could you 
re-organize the operations of Alcan to avoid this problem? 


Mr. Lees: In my opinion, no. 
Mr. Reid: You could take the ultimate step. 


The Chairman: The ultimate step might be that what is 
left in Canada might be merged into a branch operation. 


Senator Lang: That is what I am thinking of. You could 
convert your overall world operations so that the Canadi- 
an operation became a subsidiary rather than a parent. 


Mr. Reid: Yes. It is a question of plus and minus. This is 
tipping head offices away from Canada and making them 
into branch companies. 


Senator Hays: Would you consider a holding company in 
the United States controlling your Canadian operations? 


Mr. Reid: We would have to think carefully about that. 


The Chairman: Over the years much effort has been put 
into to ensuring that that situation did not exist. 


Mr. Reid: But these things tilt towards those solutions. 


The Chairman: They are tilted towards the United States 
or to the United Kingdom. 
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Mr. Lees: Or to Amsterdam. 
The Chairman: It is a problem that should be avoided. 


Mr. Lees: Alcan’s Canadian shareholding has grown 
astronomically over the years. Canadian shareholders 
would have to be consulted. I do not think they would 
suffer economically if we were to go elsewhere. 


Senator Isnor: Why do you paint such a dismal picture of 
the situation over the next. two or three years? 


Mr. Reid: The time factor arising out of aluminum invest- 
ments is quite lengthy. For one reason or another excess 
capacity has been built into the world aluminum picture, 
largely through the coming into the industry of newcomers 
under incentives from government, which are attracting 
investment into the industry. The aluminum industry is 
over-built. For one reason or another the demand has not 
proceeded as anticipated. We anticipate there will be a 
period of over-capacity in the industry. 


Senator Isnor: You mean in your own industry? 


Mr. Reid: In the aluminum industry. Surplus inventory 
overhangs the market and we have to wait for growth to 
pick up the difference. We are suffering from competitive 
forces in the industry. 


Senator Isnor: It appeared from the way you said it that it 
was a general statement. 


Mr. Reid: It applies to the aluminum industry throughout 
the world. 


Senator Lang: It applies also to the pulp and paper indus- 
try and to others. 


The Chairman: No doubt we will hear the same story 
when representatives of the pulp and paper industry 
appear before us in a couple of weeks. 


Hon. Mr. Phillips: They are hopeful that the new bill will 
get them into trouble with the amount of paper work 
required. 


Mr. Reid: We have in our favour an average 8 per cent 
growth rate, which we hope will eventually eliminate this 
problem, provided that the production by newcomers into 
the industry does not proceed at a faster pace. 


The Chairman: We shall have before us tomorrow morn- 
ing representatives of the Canadian Bar Association, who 
have quite an extensive brief. We shall hear also from the 
Independent Petroleum Association of Canada and from 
Simpsons-Sears Limited. Simpsons-Sears will be dealing 
with the narrow point of the deferred profit-sharing plan 
and the treatment of trusts under the bill. The representa- 
tives from Simpsons-Sears will be appearing in the after- 
noon. The committee will adjourn until 9.30 tomorrow 
morning. 


The committee adjourned. 
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The Honourable Senators, 
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Benidickson 
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Choquette 
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Cook 
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Desruisseaux 
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Lang 
Macnaughton 
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Smith 
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White 
Willis—(28) 


Ex officio members: Flynn and Martin 


(Quorum 7) 


Order of Reference 


Extract from the Minutes of the Proceedings of the 
Senate, September 14, 1971: 

“With leave of the Senate, 

The Honourable Senator Hayden moved, seconded 
by the Honourable Senator Denis, P.C.: 

That the Standing Senate Committee on Banking, 
Trade and Commerce be authorized to examine and 
consider the Summary of 1971 Tax Reform Legisla- 
tion, tabled this day, and any bills based on the 
Budget Resolutions in advance of the said bills 
coming before the Senate, and any other matters 
relating thereto; and 

That the Committee have power to engage the 
services of such counsel, staff and technical advisers 
as many be necessary for the purpose of the said 
examination. 


After debate, and— 
The question being put on the motion, it was— 
Resolved in the affirmative.” 
Robert Fortier, 
Clerk of the Senate. 
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Minutes of Proceedings 


Thursday, October 21, 1971. 
(52) 


Pursuant to adjournment and notice the Standing 
Senate Committee on Banking, Trade and Commerce met 
this day at 9:30 a.m. to further examine: 

“Summary of 1971 Tax Reform Legislation” 


Present: The Honourable Senators Hayden (Chairman), 
Beaubien, Benidickson, Carter, Connolly (Ottawa West), 
Everett, Gelinas, Haig, Hays, Isnor, Lang, Molson and 
Smith—(13). 


Present, but not of the Committee: The Honourable 
Senator McDonald—(1). 


In attendance: The Honourable Lazarus Phillips, Chief 
Counsel; Mr. C. Albert Poissant, C.A., Tax Consultant 
and Mr. Alan Irving, Legal Advisor. 


WITNESSES: 

Canadian Bar Association: 
Mr. John L. Farris, Q.C., President (Vancouver); 
Mr. H. Purdy, Crawford, Q.C., (Toronto); Chairman, 
Sub-Committee on Tax Legislation; 
Mr. J. Albert Brulé, Q.C., (Toronto), Member, Sub- 
Committee on Tax Legislation; 
Mr. Harold Buchwald, Q.C., (Winnipeg), 
Sub-Committee on Tax Legislation; 
Mr. Edwin C. Harris (Halifax), Member, Sub-Com- 
mittee on Tax Legislation; 
Mr. Ronald C. Merriam, Q.C., Executive Director, 
(Ottawa). 


Member, 


At 12:15 p.m. the Committee adjourned. 


2:15 p.m. 
(53) 


At 2:15 p.m. the Committee resumed. 


Present: The Honourable Senators Hayden (Chairman), 
Beaubien, Benidickson, Carter, Connolly (Ottawa West), 
Gelinas, Haig, Hays, Isnor, Molson and Smith—(11). 


In attendance: The Honourable Lazarus Phillips, Chief 
Counsel, Mr. C. Albert Poissant, C.A., Tax Consultant 
and Mr. Alan Irving, Legal Advisor. 


WITNESSES: 


Simpson Sears Ltd. and Simpsons Limited: 


Mr. E.A. Pickering, Vice-President, Simpson Sears 
lato: 


Mr. A. K. Hamilton, Corporate Comptroller, Simpson 
Sears Ltd. 
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Mr. D. A. McGregor, Gordon 


Company. 


C. A., Clarkson, 


Independent Petroleum Association of Canada: 
Mr. A. Ross, President (President, Western Decalta); 
Mr. G. W. Cameron, General Manager. 


At 3:30 p.m. the Chairman vacated the Chair and the 
Honourable Senator Connolly became Acting Chairman. 


At 3:50 p.m. the Committee adjourned to the call of the 
Chairman. 


ATTEST: 
Frank A. Jackson, 
Clerk of the Committee. 


The Standing Senate Committee on Banking, 


Trade and Commerce 


Evidence 
Ottawa, Thursday, October 21, 1971 


The Standing Senate Committee on Banking, Trade 
and Commerce met this day at 9.30 a.m. to give consider- 
ation to the Summary of 1971 Tax Reform Legislation, 
and any bills based on the Budget Resolutions in advance 
of the said bills coming before the Senate, and any other 
matters relating thereto. 


Senator Salter A. Hayden (Chairman) in the Chair. 


The Chairman: The first item that the committee has 
to consider this morning is the brief of the Canadian Bar 
Association. Those appearing are: Mr. John L. Farris, 
Q.C., President, Canadian Bar Association; Mr. H. Purdy 
Crawford, Q.C., Chairman, Sub-Committee on Tax Legis- 
lation, Canadian Bar Association—and honourable sena- 
tors will recall that he was here before us on the Cham- 
ber of Commerce submission; Mr. J. Albert Brulé, Q.C., 
Member, Sub-Committee on Tax Legislation; Mr. Harold 
Buchwald, @.C., Member, Sub-Committee on Tax Legis- 
lation; Mr. Edwin C. Harris, Member, Sub-Committee on 
Tax Legislation; and Mr. Ronald C. Merriam, Q.C., 
Executive Director, Canadian Bar Association. 


Honourable senators all know Mr. Farris, whose name 
is well known in the Senate. 


Mr. John L. Farris, Q.C., President, 
Association: Thank you, Mr. Chairman. 


Canadian Bar 


Honourable senators, the Canadian Bar Association 
very much appreciates the opportunity of being heard by 
this committee. Our association has been very interested 
in tax laws and their administration, and our taxation 
section has been one of the most active in the Canadian 
Bar organization. 


From the time of the Carter Commission we have had 
a special committee whose purpose has been to study tax 
reform in depth and to make recommendations. Briefs 
have been submitted on the Carter Report, on the White 
Paper, and on the legislation that is now before you. 


While this committee has varied over the years, the 
nucleus has remained the same, and at all times it has 
included lawyers from coast to coast who are experts in 
the taxation field. 


We continued this special committee in anticipation of 
this legislation, and it has continued its studies in depth. 


With me to present the views of the association are the 
gentlemen whom the chairman has mentioned. Immedi- 
ately on my right is Mr. Purdy Crawford of Toronto, 
Who is chairman of the special committee. Beside him is 


Mr. Buchwald, Q.C. of Winnipeg. Next to him is Mr. 
Brulé of Toronto, and on the far end is Mr. Harris of 
Halifax. Our executive director, Mr. Merriam, Q.C., is 
also present. 

With your permission, Mr. Chairman, I will turn the 
matter over to Mr. Crawford. 


Mr. H. Purdy Crawford, Q.C., Chairman, Sub-Commit- 
tee on Tax Legislation, Canadian Bar Association: Thank 
you, Mr. Chairman. Last night, we gave some thought to 
how we would approach what we regard as some of the 
more significant issues facing your committee in connec- 
tion with tax reform. We decided that we would raise 
those more significant issues by referring briefly to the 
introduction in our submission and by some of the other 
members of the delegation dealing with what we regard 
to be the most significant points. Following that, since 
our brief is long and technical, we would go back to the 
committee to deal with it further in whatever way they 
would like. That is our suggestion. 


The Chairman: I indicated to you earlier that I have a 
question that I wish to ask you at some stage, and 
perhaps you had better be thinking about it now. 


Would you give us your view of what the priorities 
should be in relation to the difficulties or objections to 
the bill? 


Mr. Crawford: I think by the time we finish this open- 
ing part, on what we regard to be the most significant 
issues, we will have touched on most of the priority 
items. Then, if you would like to go back to them, Mr. 
Chairman, and have us write them and add any others 
you think are relevant, we will do that. 


The Chairman: Fine. 


Mr. Crawford: First of all, I want to refer to page 2 of 
the introduction. This introduction, although a bit hard- 
nosed, was worked out in late July here in Ottawa by 
fifteen lawyers from across Canada. These lawyers spent 
three days consulting with the Department of Finance 
officials and working on the approach of our submission. 
I am going to read a couple of sentences here: 


It is barely two short months since the budget 
speech and the publication of the first draft. The 
transitional provisions were not available until the 
beginning of July, the outline of the resource indus- 
try regulations and the international income regula- 
tions were even later. We have found it impossible in 
this short space of time to master the proposed legis- 
lation to the point where our criticisms can be in any 
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sense adequate. We do feel confident that for every 
problem or mistake, we have found in the statute, 
there are ten we have missed. 


The Honourable Lazarus Phillips, Chief Counsel to the 
Commitiee: Mr. Crawford, just on that question of 
numerality and the missing ten, have you found 50 good 
sections in the statute which, on the basis of the Lord 
and Genesis, you could say “Sodom and Gomorrah” and 
save this bill. 


Mr. Crawford: My colleague says we will leave the 
mathematics to the accountant. 
I would just like to read on a little further, Mr. 
Chairman: 
In addition, we are sure that some of the possible 
problems or mistakes hereinafter referred to will, 
upon further study of the reform legislation, prove 
not tO exist. 


I want to emphasize that we think the group of people 
who did the work are of top-notch calibre. We are sure a 
good deal of it was done under tremendous pressure, and 
J do not care how bright and resourceful your people are, 
the problems we refer to are bound to come up. The 
second part in the introduction I wanted to touch on is at 
page 4. It is a general point and I would not put it 
forward as a priority item, Mr. Chairman, but it is an 
important item in terms of equity. It is at the top of page 
4, where we state: 


We have indicated in this Submission, several 
places where reciprocity of treatment is not afforded 
to both sides of a transaction, as where a selling 
price is deemed to be some amount but the purchase 
price is not deemed so to be. We are sure we have 
overlooked many places where this will be a problem 
in the legislation and we suggest that a general 
section might be included to the effect that such 
reciprocity will always exist unless explicitly exclud- 
ed in the statute. 


That is the old problem that exists in Section 17 of the 
present act; and this comes up at least five or six times 
in our submission. This is a general point but we think it 
is important. There are two or three places where they 
have provided for reciprocity to both sides of a transac- 
tion. It is difficult to make an argument that the legisla- 
ture intended reciprocity in the other places. 


Finally, honourable senators, we state in the last 
paragraph: 

In view of the complexity of the draft legislation, 
we are certain that in the course of the next two or 
three years, many situations will come to light where 
the technical application of the legislation will be 
most unfair to taxpayers. We are equally certain that 
many “loopholes” will become obvious. We assume 
that it is for the latter reason that the tax collector 
has retained a broad discretion in cases where the 
equities clearly dictate a tax should be imposed, even 
if such a tax is inconsistent with the technical words 
of the Act. Surely, in fairness, this should be broad- 
ened so that the taxpayer has a similar right if he 
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can convince the courts that to levy a tax would be a 
manifest inequity. 


This is quite a novel suggestion. We put it forward 
seriously, however, in a day when all of the general 
provisions, the avoidance provisions—and they are 
becoming more—and the discretionary provisions are 
weighted in favour of the Revenue. It is time to start 
giving some serious thought to a provision that is also of 
general application weighted in favour of the taxpayer. 


The Chairman: In ordinary language, you might say 
that equity is a two-way street. 


Mr. Crawford: Yes. 


Senator Connolly: Have you any specific suggestions 
you would like to point to in this connection, Mr. 
Crawford? 


Mr. Crawford: At this point I would like Mr. Buchwald 
to speak on the administrative problems in this area. 


Senator Connolly: I do not want to throw you off your 
general presentation. 


Mr. Crawford: This is the way we planned on doing it. 


Mr. Harold Buchwald, Q.C., Member, Sub-Committee 
On Tax Legislation, Canadian Bar Association: Senator, I 
believe that the answer to your question will become 
obvious as we get into the brief. 


Senater Connolly: That is fine. Thank you. 


Mr. Buchwald: Mr. Chairman, the comments on the 
administrative provisions of the statute appear at page 72 
of the brief, the last section. The Canadian Bar Associa- 
tion feels a particular obligation to look very carefully at 
the administrative provisions because, after all, the 
enforcement and effective operation of the administrative 
provisions comprise our particular bailiwick. 

We were pleased to note that the Minister of Finance 
remarked in his budget speech that when he got to the 
administration of the tax reform, many of the traditional 
civil rights and civil liberties of the taxpayers which had 
been agitated for over many years by the joint committee 
of the Canadian Bar Association and the Canadian Insti- 
tute of Chartered Accountants had been incorporated in 
the tax reform measures. These, of course, are problems 
which have been brought to light from time to time by 
the joint committee of the two associations. Our concern 
is that while the minister and the Government have met 
some few of the civil liberty concerns that we have 
raised, there have only been a few of them. The thrust 
has not been adequate; it has been—and I am speaking 
personally and not on behalf of the association—not very 
much beyond tokenism. Throughout the drafting of the 
bill, the bill is an enforcement-oriented statute. It leans 
completely in favour of the revenue in almost all its 
approaches. 


The key item that gives us the most cause for concern 
is the enshrinement in Bill C-259 of what the Minister of 
Finance of the day introduced in 1963 as a temporary 
expedient, the notion of ministerial discretion in the 
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assessment of two key areas of business activity; those 
being, surplus distributions and asset distributions, com- 
monly called surplus stripping and dividend stripping. 


' The present odious section, to us anyway, Section 138A 
is now a permanent section of Bill C-259. 


Hon. Mr. Phillips: What is the corresponding clause in 
the bill? Do you have that reference that handy? 


Mr. Buchwald: Yes, I do. It is clause 247. 
The Chairman: That corresponds to what? 
Senator Connolly: Section 138A. 
Mr. Buchwald: Section 138A(1). 


The Chairman: I was wondering if you had gone back 
to look at the record of this committee and the Senate 
when that section was being considered. The then Minis- 
ter of Finance was here, I think in December of that 
year. He was asked for an explanation, which he said he 
could not give. But they needed something because of a 
problem they were dealing with, and he said there would 
be another budget within four or five months and the 
matter could be picked up again, but it never was after 
that time. Even this bill does not propose to pick it up 
and deal with it. 


Mr. Buchwald: That is correct. As a matter of fact, in 
the situation it was alleged to have been required for it 
appears not to have been legally necessary, because the 
decision of the Supreme Court of Canada in the Smythe 
case, which proceeded without the use of that section, 
indicated that the section was never required, that the 
Revenue, if it felt an improper surplus stripping scheme 
had been engaged in, already had within the present 
Income Tax Act sufficient ammunition and machinery to 
apprehend that kind of thing without having the minis- 
terial discretion section. Now we find it, as we Say, 
becoming part of the permanent law, for ever, in this 
temporary expedient in Bill C-259. 


Senator Connolly: I just want to be clear on this one 
point in respect of the present bill. You say that under 
the old act section 138A would not have been required 
under the decisions. 


Mr. Buchwald: That is right. 


Senator Connolly: The equivalent of that, you say, is 
put in as clause 247 of this bill. 


Mr. Buchwald: Yes. 


Senator Connolly: Would you say that the scheme of 
the present bill is such that clause 247 is not required 
either in the light of these decisions? 


Mr. Buchwald: Yes. 


Mr. C. Albert Poissant, Tax Consultant to the Commit- 
tee: There would certainly be less need with a capital 
gain, because certain of these transactions would become 
capital gains. 


Mr. Buchwald: Precisely. 


Senator Connolly: In ruling out clause 247, do you rule 
out only subsection 1, or the entire clause? 


Mr. Buchwald: Just subsection 1. Subsection 2 deals 
with the exercise of ministerial discretion to associate 
corporations for the purpose of denying spin-off corpora- 
tions the low base under the present act. It is comparable 
to section 138A(2), 


Senator Connolly: The third part deals with appeals. 
Mr. Buchwald: Yes. 
Senator Connolly: That should remain. 


Hon. Mr. Phillips: Are you satisfied with the rest of 
Part XVI, other than clause 247(1)? 


Mr. Buchwald: Yes, I think so. We would concede that 
ministerial discretion is probably necessary if it is to be a 
business purpose test approach for associated companies. 
It was a problem, and it was met by section 138(2). Once 
you have subsection 2, with the minister exercising his 
discretion, I think you have to give the taxpayer a right 
of appeal so that he can challenge that discretion in the 
courts, and the courts can say whether it was exercised 
properly. As the chairman remarked earlier to Mr. Craw- 
fold, the imposition must not be a one-way street. The 
associated companies provision has to prevail because the 
rest of the act is perpetuating the notion of a low rate in 
a small business incentive, and the Revenue has to be 
protected so that only one business can legitimately get 
the incentive and not a number of spin-off operations. 


Hon. Mr. Phillips: But you are also satisfied with the 
retention of Treasury Board discretion of tax avoidance? 
Or to put it simply, as I said a moment ago, in Part XVI, 
which deals with tax evasion, there is nothing basically 
serious to which you object, other than clause 247(1)? 


Mr. Buchwald: That is correct. I would hope there 
would be a scheme of legislation that would not require a 
broad sweeping artificial transaction section, as you find 
in sections 137 and 138, perpetuated in the counterpart 
clauses of the bill. 


The Chairman: It indicates lack of faith in their draft- 
ing, does it not? 


Mr. Buchwald: No, I do not think so. In fairness to the 
draftsmen, I do not think you can contemplate every 
business situation that will be promoted by tax planners 
and tax payers to avoid the intent of the legislation. I 
think the ground rules should always be clear on the 
business purpose or what it is that will attract tax, but 
until you have that there have to be artificial transaction 
provisions. 


Hon. Mr. Phillips: Mr. Buchwald, may I put this ques- 
tion to you? Any suggestion from this committee that we 
eliminate clause 247(1) might be interpreted by the public 
at large as showing that we condone, directly or indirect- 
ly, minimization or avoidance of tax. Can you tell us, on 
behalf of the Canadian Bar Association officially, and 
more particularly through its tax committee, that you are 
satisfied the provisions of the proposed new bill simply 
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do not require the retention of this section, as a group of 
responsible lawyers across the country? 


Mr. Buchwald: This is our unequivocal view, sir. 


The Chairman: The plus that you add to it is the 
Supreme Court of Canada decision. 


Senator Connolly: It is based on the decision in the 
Smythe case. 


Mr. Buchwald: Yes. 


Senator Connolly: I do not want to have a long discus- 
sion about this, but on the question of appeals from acts 
of ministerial discretion, one such appeal being given in 
clause 247(3) of the bill, the prospect of success in an 
appeal from ministerial discretion is fraught with consid- 
erable difficulty, is it not? 


Mr. Buchwald: The minister’s track record to date has 
been extremely successful, being 95 to 98 per cent. 


Senator Connolly: In other words, for practical pur- 
poses there is no value in an appeal from a discretionary 
act, other than that it was palpably unreasonable, palpa- 
bly inequitable. That kind of base perhaps might succeed, 
but it is a very difficult thing to achieve, is it not? 


Mr. Buchwald: Yes, it is, but is there not this virtue, 
that the existence of the right of appeal perhaps acts as a 
restraining factor on an over-ambitious administration? 


Senator Connolly: I am very glad you said that. I think 
that is very wise. 


Mr. Buchwald: Knowing that their actions may be 
challenged, and perhaps they have to this point been 
quite circumspect in the exercise of that discretion. 


Senator Connolly: Well, they are 95 per cent right. 


Mr. Crawford: I should comment that the associated 
corporation provision appeals have not really worked too 
badly, because of the wording of the section. That is 
where they are 95 per cent right. Basically there have 
been no appeals on the dividend stripping discretion, 
because the minister has such a big stick when he comes 
to assess, and the risks of appealing are so great that he 
can force a reasonable settlement, or what he regards as 
a reasonable settlement. 


Mr. Buchwald: It has been my experience, and the 
information I have from discussing this with other tax 
practitioners—and, if I may say so, Mr. Phillips, includ- 
ing an eminent partner of yours—is that businessmen are 
reluctant to engage in activities, to go into a venture, 
when their advisers indicate to them that they may be 
vulnerable to subsection 1 of section 138A. They will not 
know this, they will not have a tax ruling on it, until 
after the fact. So they have avoided that kind of transac- 
tion, rather than run the risk of having to face an 
assessment several years into the future, when they have 
re-arranged their affairs and have gone on to something 
else. But it might be interpreted in that way. 


The Chairman: Mr. Buchwald, you must be familiar 
with something else that happened by reason of this 
section 138A. That is that purchasers on the other side of 
the transaction, if they are alert at all to this provision, 
and certainly their lawyers would do that, ask for an 
indemnification, to be indemnified against the possible 
exercise of this section. 


Senator Connolly: May I make one further point about 
section 247(1)? Would you quarrel with the suggestion 
that was made by the departmental officials, that it is 
there for an over-abundance of caution? They may agree 
with you that the authority is in the act, based on the 
decisions that you have already cited, but the fact that it 
is there may not hurt. This follows what Mr. Phillips was 
discussing, but from another angle. 


Mr. Buchwald: Yes, I agree they would say that. I 
would also agree with you that they would say—and we 
have heard them say—that its presence has apprehended, 
or brought to an end, a course of conduct they were 
trying to stop. Its very presence is acting like a big stick 
and has stopped dividend stripping. They would know 
this. 


Senator Connolly: On balance, having said that, would 
you still adhere to the proposition that it should go? 


Mr. Buchwald: If we are talking about tax reform, 
about trying to get for Canada a reformed, totally ideal 
tax system, then this ministerial discretion is not reform, 
it is “copping out,” if I may say so, senator, on the notion 
of reform. They are admitting that they cannot clean up 
the statute in such a way that it will be clear and 
certainly that the administration will flow smoothly. So 
they have to go back to the big stick method. 

I think that what Mr. Poissant said earlier is very 
appropriate—the introduction of a capital gains tax, and 
dividend stripping manoeuvres, were designed to create 
capital gains that would be tax free. A lot of the appre- 
hension surely must go. Surely they are going to get at 
least 50 cents on the dollar—more than they did before. 


Secondly, I think that any time there is ministerial 
discretion in a statute it ends up in trapping so many 
things that were never contemplated and it just leans on 
over-eager Revenue enforcement, not necessarily in the 
best interests of the taxpayer and thereby not necessarily 
in the best interests of the country. 


Hon, Mr. Phillips: Mr. Buchwald, I would like to put a 
question to you now, but still sticking to section 247(1). 
Somewhere down the line we want to discuss with the 
association the desirability of eliminating designated sur- 
pluses under the new laws, which was closely connected 
with that section 138A setup. With the introduction of 
capital gains tax, I want to put a simple question to you. 
Would the elimination of designated surpluses, in addi- 
tion to the introduction of the capital gains tax, further 
fortify your conclusions that section 247(1) would not be 
needed? 


Mr. Buchwald: Yes, I would think so. 
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Hon. Mr. Phillips: Very well, that is all I want to know 
now. I do not wish to go into it. 


Mr. Poissant: May I ask a question, Mr. Chairman? 
The Chairman: Yes. 


Mr. Poissant: Do you think that we would still need 
this in a transitional provision? 


Mr. Buchwald: I would not think so. No, I would not 
think so. 


Senator Connolly: I am sorry, I did not hear the ques- 
tion, Mr. Poissant. 


Mr. Poissant: I am asking this. On January 1, 1972 
when the new act comes into force, let us say, if there 
were still some stripping of surplus that had not been 
caught, I was wondering whether the department would 
still need to use section 138A of the old act to enforce its 
assessment policies. Do you think there would be a need 
to have it in the transitional provisions? It would be a 
kind of a phase out, in the transitional provisions, just 
like the others, but I am not too sure. 


Mr. Buchwald: No, I would not think it would be 
required. However, let me put it this way, that we could 
achieve that compromise if we had to. 


The Chairman: If you had to phase out. 


Mr. Edwin C. Harris, member, Subcommittee on Tax 
Legislation, Canadian Bar Association: May I add one 
point here. This gets into the corporate tax area. The 
fact that there is the option now to pay a 15 per cent tax 
on existing corporate surplus makes the extraction of 
corporate surplus much simpler and much cheaper than 
it has been under the present act. Again, I think it makes 
dividend stripping much less attractive, relative to the 
alternatives. 


Mr. Poissant: No doubt that is so. However, you real- 
ize, Mr. Harris that my question was not on this surplus 
income after January 1, 1972, but on this dividend strip- 
ping that could have taken effect before the tax reform. 


Mr. Crawford: There is one point we should put on the 
record, particularly with reference to the question which 
Hon. Mr. Phillips asked. It is not just the Smythe case 
that leads us to say that section 247(1) should be taken 
out of the act and not even put in the transitional provi- 
sions either. It is the whole approach of the courts in 
interpreting the taxing statutes in the last five years. I 
have really no doubt, if there is a vigorous assessing 
policy followed by the Department of National Revenue, 
you would not need section 247(1). You might, through 
the court cases, throw up an area where there is a 
problem which can be changed by a specific piece of 
legislation rather than by a discretionary act. 


Mr. Buchwald: Mr. Chairman, there are two or three 
other items which I would like to highlight and leave it 
at that, because there are so many other things in the 
bill. We mentioned in our brief, on page 72, that we are 
concerned with the perpetuation of the double jeopardy 
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or double penalty method, that is perpetuated in the tax 
reform. The double penalty appears in section 163 and 
section 239. We feel that that is not consistent and we do 
not feel that that is tax reform, we feel that that is 
over-enforcement. 

Talking on ministerial discretion in another area, there 
is a lot of discretion in a number of other places in the 
act, and it is perpetuated, we think to the detriment of 
the taxpayer, in Bill C-259. The minister has discretion 
as to whether he will register or not register pension 
plans, applications to be treated as charitable institutions, 
Canadian sports, authorized sports organizations, and so 
on. 


There is a provision in the new bill, which is not in the 
present act, for appealing his refusal to register or his 
decision to deregister once he has granted registration. I 
do not intend to expand on this, but we do tell you on 
page 73 what we think the weaknesses are in the propos- 
als outlined, and why we think that the procedure should 
allow the taxpayer to test the minister’s discretion in a 
court dealing with facts rather than just dealing with 
law, because of the problems of trying to challenge a 
minister’s exercise of discretion. 

Then another thing that gives us a great deal of civil 
liberties concern is something that the Canadian Bar 
Association, I am proud to say, has agitated for many 
years—and on which we thought we had made some 
yards—and that has to do with investigations and inqui- 
ries conducted by the minister into the affairs of the 
taxpayer that may or may not lead to a prosecution or an 
assessment of his affairs, and so on. Courts have held 
that these inquiries are administrative procedures and, as 
a consequence, the taxpayer has no rights. under these 
inquiries. He cannot refuse to attend. He is not entitled 
to be represented by counsel. He is not entitled 
to cross-examine anybody. He is not entitled to a tran- 
script of the proceedings, and so on. To the credit of the 
minister and of the Government, and to the credit of the 
officials of the Department of National Revenue, the tax 
reform bill now tries to meet these requests. They have 
acknowledged that there is some merit in the requests 
the Canadian Bar Association has made and they have 
tried to meet them. We do not think they meet them 
adequately, and we say that with the utmost respect and 
appreciation for the gesture that the Government has 
made in this matter. 


The legislation allows the witness to be represented by 
counsel, but then it goes on to say, however, that if the 
Department of Revenue feels that this would not be in 
the best interests of the administration, then the entitle- 
ment of counsel to be present and to cross-examine, or 
what have you, can be eliminated on the volition of the 
Department of Revenue because the department might 
feel it would impede the proceedings. 


We think that it is fundamental that anybody whose 
rights are being looked into in this fashion should not be 
able to have those rights taken away on any pretext—a 
whim or otherwise, and we mention at page 75 of the 
brief the key things that bother us. 


We note that under section 231 (15) the hearing officer 
may take away the fundamental right there set out of a 
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person to be present at any inquiry into his own affairs. 
We feel most strongly this denial of right under section 
231 (15) should only be allowed on application by the 
minister to a Federal Court judge, where he justifies to 
the court why it should be necessary to deny this funda- 
mental right to the taxpayer. 


In this same area we also urge that consideration be 
given again to the right of the taxpayer or his counsel to 
cross-examine at such inquiries and to be entitled to a 
transcript of the evidence. 


This has not been forthcoming, although we have 
recommended and requested it over the years. 


The Chairman: Mr. Buchwald, on that point, we did 
put such provisions into the Estate Tax Act when it 
originally came in. These were amendments that the 
Senate added. 


Senator Connolly: I am not familiar enough with the 
new bulk amendments we have had, but they do not 
cover these points, do they? 


Mr. Buchwald: No. 


The Chairman: The amendments I was referring to, 
Senator Connolly, were ones the Senate made to the 
Estate Tax Act some years ago. 


Senator Connolly: I realize that, but I was wondering if 
the bulk amendments to this act covered the points at all, 
and I gather from Mr. Buchwald that they do not. 


Mr. Buchwald: The point is that with respect to the 
taxpayer it ends up as a civil liberties tokenism if the 
rights that are conferred can be unilaterally withdrawn 
or denied or do not go far enough. That is the point. 


Hon. Mr. Phillips: Do you think the repeal of section 
231 (15) would do the trick, or are there any other danger 
points, danger sections or subsections, on this particular 
subject? 


Mr. Buchwald: Yes, sir, there are some other danger 
points, and we have attempted to catalogue them on page 
75 of our brief. 


Senator Connolly: Mr. Buchwald, section 231 (15) pro- 
vides that a person whose affairs are investigated is 
entitled to be present and to be represented by counsel 
throughout the inquiry unless the hearing officer appoint- 
ed orders otherwise. What do you want to eliminate? 


Mr. Buchwald: “...unless the hearing officer orders 
otherwise’’. 


Senator Connolly: That is right, and you would also 
like to have inserted there, “the right to cross-examina- 
tion and to transcript”. 


Mr. Buchwald: Yes. 


Senator Connolly: Are there any other insertions you 
would like to see? 


Mr. Buchwald: Those are the fundamental rights, I 
think. 
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Senator Connolly: These are the things which the 
Canadian Bar Association has made the subject matter of 
representations to the minister, and you say that he has 
met them up to a point but has not met them fully 
enough. 


Mr. Buchwald: That is right. 


Senator Connolly: What you propose now is that he go 
the full way. 


Hon. Mr. Phillips: If I may make the suggestion 
through you, Mr. Chairman, I would suggest to the 
Canadian Bar Association that they let us have as quick- 
ly as possible the amendments dealing with this question 
of dividend stripping, secton 247 (1) and this whole 
question of the liberty of the subject and so on. I would 
ask them to stick to those two main points and give us 
their draft amendments as quickly as possible. 


Mr. Buchwald: We would be happy to provide you 
with that. 


Mr. Harris: Our position on section 247 (1) is simply 
that it should not be there. 


Hon. Mr. Phillips: That is simple, yes, but I would like 
to see something in more compact form on the question 
of inquiries and the liberty of the taxpayer and so on in 
the form of a real amendment. 


Senator Connolly: That would be a redrafting of sec- 
LOM 231 CL): 


Hen. Mr. Phillips: Yes, a real technical amendment. 


Mr. Crawford: Mr. Chairman, we should be able to 
have that to you in a week or so. 


Hon. Mr. Phillips: We want to have it before then. 


Mr. Poissant: Mr. Buchwald, do you remember in the 
original bill that there was no provision for this section 
245 (2), the old section 137 (2)? They had left out the 
deemed gift. Now it has been amended and that has been 
added. Considering the fact that there is no deemed gift 
under the new Bill C-259, would you feel satisfied as 
lawyers that the old section 113, which was part of Part 
IV which has now been completely deleted, should be 
repeated in the new bill or that the matters involved 
have been covered by other clauses in Bill C-259? It is 
now 245 (2) which they have added together with items 
(a) and (b) while (c) was left out. They have added item 
(c), by amendment last week, by saying that it is deemed 
to be disposition by way of a gift. But nowhere in Bill 
C-259 do we have what is deemed to be a gift as we had 
in the section in the previous statute. In view of the fact 
that they removed all the gift tax provisions in which 
was included section 113 dealing with deemed gifts and 
valuation thereof, do you think that the new Bill C-259 
would have sufficient coverage to have here and there 
these deemed gifts? 


Mr. Buchwald: The intention is to make sure that no 
income tax arises on a situation where there is a gift 
other than a deemed capital gain. 
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Mr. Poissant: I am sorry, I did not hear the answer. 


Mr. Buchwald: I was just thinking out loud in reacting 
to your question. The scheme of the legislation is that 
there is to be no gift tax and no income tax arising under 
the new régime on the making of a gift other than a 
capital gain or recapture on the disposition of the proper- 
ty. The concern was that by having subsection 3 of 
former section 137 you are limiting it and you do not 
cover gift situations. 


Mr. Poissant: It did not cover gift situations before, so 
I think that now we are pleased that this is being 
inserted. 


Mr. Crawford: Perhaps it would help if you would 
remind us of these particular sections because we do not 
have the act with us. 


Mr. Poissant: Well, it is section 113 of the present act 
whereby certain transactions were deemed to be gifts. 
Now we do not have it in the new one. We may say that 
something would be considered as being a gift, but they 
do not say what is deemed to be a gift. 


Mr. Crawford: I see your point, but I cannot recall for 
sure what are deemed to be gifts. I would say that 
obviously it would help the scheme of the legislation if 
the concept of section 113 were carried forward to clarify 
that certain things would be treated as gifts with the 
results that follow and not treated as income. 


Mr. Poissant: This is what my question is directed at. 
If there is no provision for deemed gifts, they may treat 
that as ordinary income for the recipient. But if it were a 
gift, the treatment would be altogether different. 


Mr. Crawford: Bearing in mind that from the legal 
point of view a peppercorn takes you away from the gift, 
I think your point is well taken. 


Senator Connolly: I take it the point of Mr. Poissant’s 
question is that if a gift is taken as a deemed gift, then 
the substance of that gift should not be taken into 
income. 


The Chairman: Well, the point he was really making 
was that in the present act you have a list of what are 
considered to be deemed gifts. Now they have not carried 
forward section 113 in that form to give you that list. So 
what happens if there are gifts now under the new bill 
that would fit into the old section 113 if section 113 is no 
longer there? 


Mr. Crawford: They might be treated as income. 


Senator Connolly: Where would the section be inserted 
if it were to be placed in the bill? You have not worked 
that out, Mr. Poissant? 


Mr. Poissant: No. 
The Chairman: Are there any suggestions? 


Mr. Crawford: In clause 245, subclause 2, subclause 3 
or subclause 4. 


Senator Connolly: Or we could put it in the definition 
section. 


The Chairman: As long as we put it somewhere. 


Mr. Crawford: Well, we want to put it in so that it has 
the broad sweep, and that it is not limited just to one 
particular area. 


The Chairman: You could put it anywhere in the gift 
area. 


Hon. Mr. Phillips: I would think that this calls for 
study and supplementary submissions. 


Mr. Harris: Just by way of example, Mr. Chairman, in 
section 69 (1) (b), which is a section dealing with inade- 
quate consideration and is a modification of the present 
section, it specifically refers to a gift inter vivos. There 
are other places in the act too where this is dealt with. 


Senator Connolly: It seems to me, Mr. Chairman, in 
view of the very rough taxing provisions in 245(2) it 
would highlight the matter if the deemed gift provision 
were included in 245(2) or somehwere close to it. 


Mr. Harris: Of course, I do not like this sort of thing 
being put under the heading of tax evasion. 


Senator Connolly: I am sorry, I did not look at the 
headings. 


The Chairman: Well, I think we have taken this far 
enough. We understand that there is something that 
should be done there and we will find where. You 
referred to 69(1)(b). 


Mr. Harris: Just as an illustration of the problem. 


Mr. Crawford: One of the areas that has not been 
covered very much in terms of submissions, Mr. Chair- 
man, has to do with some of the provisions in the reform 
legislation with respect to trusts, and Mr. Brulé, who is 
Chairman of the Wills and Trusts Subsection for Ontario 
in the Canadian Bar Association is here this morning and 
he is going to speak to this point. 


Mr. J. Albert Brule, C.C., Member, Sub-Committee on 
Tax Legislation, Canadian Bar Association: Mr. Chair- 
man, the section on trusts in the brief submitted to you is 
itself rather brief compared to the rest of the submis- 
sions. It commences at page 63. It has been given a great 
deal of concern to those particular lawyers dealing with 
this particular area more than others, generally because 
it is an area that comes into play quite actively in the 
practice of law. 


I might say at the outset that we believe that a great 
number of the changes in the new bill are directed at the 
trust, which I suppose could be classified under the gen- 
eral heading of tax avoidance rather than the normal 
trust we find from day to day in existence and which has 
been employed over the years to help an individual 
provide assets for future generations—children and 
grandchildren—and also in the area of providing needed 
assistance for incompetents, invalids and so on. 
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Some of the provisions we set out here in our brief 
have been amended, I am happy to say, by the new 
changes introduced in the House last week. 


The Chairman: Would you indicate what you mean? 


Mr. Brulé: Yes, specifically on page 64 in the second 
paragraph on the definition of the word “income”, this 
has now been corrected under section 108(3). 


The Chairman: You are satisfied with the amendment? 


Mr. Brule: Yes, we are. Then if you would turn over to 
page 65, the second paragraph concerning the definition 
of spouse trust—section 104(15)(a) has been amended. So 
that paragraph we feel has been corrected and we have 
no further complaint or suggestion to make. The third 
paragraph on that page which begins subsection (6) of 
section 104; this has also been corrected by making refer- 
ence to section 105(2). 


The Chairman: Mr. Brulé, I am going to ask you a 
question which you may not want to answer. With 
respect to these three places in your brief where you 
have referred to sections having been changed by the 
amendments which have come forward, what comment 
would you make as to the nature of those sections in the 
first place, which makes these amendments necessary? Is 
it an obvious error, or a lack of appreciation? 


Mr. Brule: Perhaps I might deal with them individual- 
ly. First of all, the word “income” as it has been known 
in the trust law is substantially different from that con- 
templated by Bill C-259. There are certain situations that 
exist from time to time where it may be classified as 
income for one purpose but it is not income for our 
purpose. We felt this was a rather obvious error, and that 
has been corrected. So deemed dividends as we have 
mentioned are obviously one example. 


Let us move on to the second amendment which con- 
cerns us regarding what has been referred to as spouse 
trust. We would lose the context when the spouse died 
but the trust might not be distributed. So it was neces- 
sary to make an amendment referring to the rules which 
apply when the spouse is alive as to the attribution of 
income to the children where income was _ being 
accumulated, and they were not entitled to it at their 
early age. 


Senator Connolly: I am sorry, I did not follow you. 
Perhaps you would give us an example. It is good for the 
record, in any event. 


Mr. Brule: As an example, you have a trust which pays 
income to the widow while she is living, and after her 
death, the income accumulates until the children are a 
certain age. The act did omit the rules respecting attribu- 
tion of that income to the infants during that particular 
period. This has now been corrected. 


Senator Connolly: Now it will be attributed to the 
children? 


Mr. Brule: Yes, there is provision for that. Then our 
third reference was to section 105(2) which deals with the 
necessary expenses for the upkeep of the trust and the 


allocation of that trust income to beneficiaries. I am sure 
this was an oversight and it has been readily changed to 
make it more equitable. 


The Chairman: When you use the word “obvious” in 
connection with these sections, in your brief you indicate 
that there may be Many more. 


Mr. Brule: Mr. Chairman, I feel that we have found 
more perhaps because in the section dealing with wills 
and trusts at the time this brief was presented as Mr. 
Crawford has suggested at the outset, it was rather early 
in the game. Since then we have had several meetings of 
our group and we also have had meetings with the 
Department of Finance. They have been most co-opera- 
tive and they have asked us to continue these meetings 
with them. There is a great deal more we have to say 
that is not in this brief which we are prepared to submit 
almost at any time. 


Hon. Mr. Phillips: I hope you do not make it too simple 
and eliminate the practice. 


Mr. Brule: No, sir. Now, I go back to my original point 
which was introduced in the first paragraph on page 63 
where we indicate that it is rather compiex. We have a 
concept introduced to us wheby a settlor of a trust 
could change if certain of the ground rules on contribu- 
tion of capital to the trust changed by different parties. 
We have certain rules respecting preferred beneficiaries. 
We believe, as I have said earlier, that it is part of our 
later thinking that this could be simplified by classifying 
the trusts and by doing what is being done in certainly 
one other jurisdiction, that is submitting the trust at the 
end of the first year of taxation and allowing the minis- 
ter to decide where this trust fits in, and tax it according- 
ly. The so-called legitimate trust for children and grand- 
children would not be prejudiced. One of our biggest 
errors at the present time is that an existing trust may 
fall into a trap, as indeed many of them have, where 
they find it is subjected to the 50 per cent tax. We feel 
this is most unfair. A trust that is in existence on June 
18, and to which money has been added since that time 
will find itself taxed at the 50 per cent rate. There has 
been necessity, in certain cases, to add money to the trust 
where it has been for the benefit of an incompetent. 


Senator Connolly: On what basis would it attract a 
tax? 


Mr. Brule: Under section 122 of the bill, because there 
is no specific exemption for particular trusts. Any trust 
that has been in existence as of June 18 and has had new 
assets added to it is now being taxed at the rate of 50 per 
cent. We thought that we would have had at least until 
the end of this year to look at this more closely. We still 
have gift tax provisions, and no one can indiscriminately 
add larger amounts to that trust during this period. 
Other trusts have now been tainted because we do have 
simple trusts for children and grandchildren, such things 
as baby bonuses which are simply added to the child’s 
trust and the child can benefit from it in the future. But 
it then becomes subject to the 50 per cent rate of tax. 


Senator Connolly: Under section 122 of the bill? 
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Mr. Brule: I am speaking without reference to the 
particular section. This is where we find our taxation 
rules. 


Senator Connolly: Mr. Chairman, this would seem to 
be a point which we should go into. 


The Chairman: This is exactly what we are doing, 
senator. 


Senator Connolly: I do not mean to hold up the com- 
mittee unnecessarily. 


Mr. Poissant: In other words, Mr. Brulé, what you are 
asking is that in respect of a trust that was formed under 
a gift program of, let us say, $2,000 a year, which was a 
bona fide trust prior to June 18, 1971, they should have 
the right to continue on that program... 


Mr. Brule: At least until the end of the year, if not 
indefinitely. 
Mr. Poissant: I would go further than that. If they 


were originally formed for that purpose under the exist- 
ing law at that time why would you not go so far as to 
say they should carry on the same, not adding more 
assets than their privilege in the prior period? 


Mr. Brule: Mr. Poissant, we have suggested that a trust 
could be classified and if a trust fell into this category—lI 
have referred to it as a so-called trust for a child, or a 
protective trust—it would only be taxed on the same 
basis on which it is now being taxed, at the present rate 
without exemptions. 


Mr. Poissant: Would you have that apply for all trusts? 


Mr. Brule: No, not for all trusts. We do believe that in 
a classification there are certain trusts, especially the 
so-called tax avoidance trusts, where they should, in fact, 
be taxed at the 50 per cent rate. 


Mr. Poissant: What is the position of a trust that could 
borrow or had more capital than in previous years? 
Would that not be a type of tax avoidance? 


Mr, Brule: That is correct; that is why we feel that it 
should not be given special treatment. Otherwise it could 
result in a form of income splitting by allowing the trust 
to borrow and make profits at a lower rate than an 
individual. However, that would manifest itself in two 
ways: First of all, if the trust itself had the right to 
borrow and the department saw the trust; secondly, if 
during the action of its yearly transactions, as evidenced 
by its income tax return, it did in fact borrow, the 
minister would have the right to move it from one to 
another classification. 


The Chairman: It would appear that clause 122(2) aims 
at that. 


Mr. Brule: That is correct; I would have no quarrel 
with that. 


The Chairman: I can see uses for it. 
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Mr. Brule: We believe that at the outset the legislation 
was drafted, perhaps, solely thinking of tax avoidance 
and not return on tax planning. 


The Chairman: That was admittedly the plan; the 
design of this bill is to close all gaps that existed. They 
did not say anything about opening others. 


Mr. Brule: No, they closed some that we feel should be 
closed. 


The Chairman: What would you suggest by way of 
amendment in order to cure this problem? 


Mr. Brule: We feel that trusts should be classified and 
put into regulation. Then, depending on what category 
each trust found itself in, it would be taxed accordingly. 
That is spouses’ trusts, children’s trusts, certain protec- 
tive trusts. 

The Chairman: That may be a long range view. 

Mr. Brule: It is not difficult; as a matter of fact, we 
feel this is simpler than the provision contained in the 
bill. We have already discussed it with the Department of 
Finance. 

The Chairman: With that introduction by you and the 


simplicity of it being so apparent to you, we would say 
that you should draft it and send it to us. 


Mr. Brule: As a matter of fact, senator, we have it 
almost done. 


The Chairman: When will we receive it? 


Mr. Brule: As soon as I can assemble my committee. 
We have already submitted this to the Department of 
Finance and discussed it with them. 


The Chairman: But they have not dealt with it? 


Mr. Brule: They have neither dealt with 
returned it to us. 


it nor 


The Chairman: Perhaps we will. 
Mr. Brule: Thank you. 


Mr. Poissanit: As an alternative in the event the defini- 
tions of the various trusts were not accepted, would it be 
acceptable that at least those bona fide trusts now in 
existence that have been receiving money over the past 
years be allowed to continue doing so, and be treated as 
previously? 


Mr. Brule: Yes, and it should go one step further. 
There will certainly be occasions in the future to create 
trusts, again with respect to the incompetent or invalid 
who will need monies placed in trust for his care and 
well-being. It is certainly unfair to have that particular 
money taxed as income earned by the trust, at the rate of 
50 per cent. He could be given the money personally 
today and personal rates would be paid The individual 
being an incompetent, that cannot be done; a trust must 
be created, which would be taxed at 50 per cent. 


The Chairman: In your opinion the creation of classes 
of trust is in essence simple. However it may be a basis 
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for the department to say this is a new idea and they 
wish some time to consider it. 

Against that possibility we should have an alternative 
amendment to deal with the problem you put forward. 


Mr. Brule: We will put both forward. 


Senator Carter: I am not sure whether this situation 
would be termed a trust. I am thinking of benevolent 
funds for the army and navy, which originally were 
made up of funds accumulated in canteens. Subsequently, 
veterans’ organizations have added to them and I think 
occasionally there is a Government grant. I assume that 
these funds are an income. Would you put them into a 
separate category? Are they taxable under this law? 


Hon. Mr. Phillips: It is a different clause. 


Mr. Brule: They do not come under these provisions at 
all; they are charitable organizations, depending on their 
operation. I think the department adjudicates whether 
they are charitable; if they are, there is no income to 
them. 


Senator Carter: What would be the position of a single 
veteran who is in a mental institution and entitled to free 
treatment and his pension builds up into a sort of trust? 
He is not in a position to administer his own funds. 


Mr. Brule: That situation, I believe, is governed by a 
separate statute. However, the funds were deemed to be 
deposited in a trust to be used for his benefit, adminis- 
tered by an individual or corporate trustee, the income 
earned on it would be taxed at 50 per cent. 


Senator Beaubien: 50 per cent is a new rate for this. 


Mr. Brule: Correct; previously it was a personal rate 
for taxing a trust as an individual, with no exemptions. 


Senaior Connolly: Have you any comments to make 
with regard to the percentage of tax? 


The Chairman: Senator Connolly, the whole design of 
this section was based on tax avoidance. The rate pre- 
scribed indicates that; it is a penalizing rate. Therefore 
everything not considered to be taxable income should be 
removed from this clause. 


Senator Connolly: Yes, Mr. Chairman; the only specific 
example given by Mr. Brulé, is the case of an individual 
who sets up a trust, for instance, for a disabled child and 
pays the maximum annual amount of gift into it, of 
$2,000. 


Mr. Brule: The maximum tax-exempt amount. 


Senator Connolly: Precisely. Under the present act the 
income from that trust is taxable at the beneficiary’s 
rate. 


Mr. Brule: Yes, if there is a designated beneficiary and 
the money is paid to or on his behalf. 


Senator Connolly: Or attributable to him. 


Mr. Brule: Yes. 


Senator Connolly: The new scheme proposes not to use 
the marginal rate of the beneficiary, but a flat 50 per cent 
rate. 


Mr. Brule: That is correct. 


Senator Connolly: And, as the Chairman says, for the 
purpose, perhaps, of curing a situation which might be 
tax avoidance. 


Mr. Brule: It is the higher of the individual or corpo- 
rate rate; 50 per cent would be the floor rate. 


The Chairman: This clause does not apply, of course, to 
every type of trust. Perhaps I should put it this way: 
Senator Connolly’s illustration depends on whether this 
contribution of $2,000 per year had started before June 
18. If it had started and then was being continued by 
these $2,000 contributions, it would be caught under 
clause 122. 


Mr. Brule: That is correct. 


The Chairman: But if the trust were set up as a new 
item in January, 1972 the $2,000 contributions each year 
would not be affected by clause 122. 


Mr. Brule: You would be caught at the outset, depend- 
ing on what is happening with regard to the attribution 
of the income. 


The Chairman: Supposing this trust that Senator Con- 
nolly was talking about was established on January 18, 
1972? 


Mr. Brule: Then we would follow the provisions of Bill 
259 on attribution. 


Mr. Buchwald: Let us take a long-established trust that 
has been set up to fund a child’s education. The deposit 
of the July 1 asset under the Family Allowances Act 
would cause that trust to be taxed at the 50 per cent rate 
for this year. 


The Chairman: A lot of parents would deposit in some 
kind of a trust fund even the $8 or $10 cheque per month 
that would come to the child. 


Mr. Brule: Our major concern has been that there was 
no period in which you could alert the thousands of 
trusts that are in existence on what they could or could 
not do, and many of them are saying “What do we do?” 
We thought that these provisions could apply until the 
commencement of the new bill. 


The Chairman: The amendments that we have talked 
about and which you are going to forward to us will deal 
completely with the situation, and we would not need to 
suspend the application of this section until January 1, 
1972? 


Mr. Brulé: That is correct. 


The Chairman: In doing that suspension we would be 
permitting a continuance of tax avoidance. 


Mr. Brule: I have a few other comments that I should 
like to make. Without elaborating on them, they are 
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covered in the brief, the first being on page 63. I do not 
intend to take you through the exercise. You will find 
that under a so-called legitimate situation where money 
is paid out to a beneficiary, we could have double 
taxation. 


Nothing has been done to correct that. To put it 
simply, where an encroachment is made for a child who 
needs something, and to make the encroachment some- 
thing has to be sold for a capital gain, the child in turn 
makes the asset, he himself makes a capital gain, and 
there could be double taxation. 


The Chairman: Is that part of the submission that you 
made to the minister? 


Mr. Brule: Yes. 


The Chairman: And it has not been included in the 
amendments? 


Mr. Brule: No, it has not. I wish to comment on that. 


Senator Connolly: Are you going to submit an amend- 
ment to the section in question, to the effect that you 
think it might create double taxation? 


Mr. Brule: Yes. In other words, that relief would be 
given in such a situation so that there would be no 
double taxation. 


The Chairman: Do you have a draft of that? 


Mr. Brule: Yes. I wished also to make reference to the 
bottom of page 64, subsection 75(1), concerning attribu- 
tion of capital gains. If money is transferred to a minor 
and a capital gain results, there is no attribution tax to 
the donor of the gift. However, if the donor makes such a 
gift to a spouse or to a trust, there is attribution. 

What we really wanted to find out is why in one case 
and why not in the other. Perhaps we are helping the 
department in this situation. There could have been an 
omission. That is what we say in our brief. 


The Chairman: The principle might be to put the 
burden on the transferor, if the transferor is an adult and 
the transferee is a minor. 


Mr. Brule: A minor can, however, assume a capital 
gain, perhaps at a better tax rate that the parent. 


The Chairman: You say there should be an option. 


Mr. Brule: We are saying in an indirect way that if it 
is available to a minor, then why not to a trust, especial- 
ly if the trust is for the minor. In other words, if you 
give it to the minor, he could make a tax-free gain. If 
you give it to a trust for his benefit, there is an attribu- 
tion tax to the donor. 


The Chairman: Are you suggesting enlarging the tax 
provisions in the case of a minor? 


Mr. Brule: Yes. I think I have spoken sufficiently about 
trusts and the classification regarding protected trusts 
and child trusts. We will bring something forward for the 
committee. 
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Mr. Poissant: 


Somewhere you have mentioned the 
minority age. sg}eas 


Mr. Brule: I am sorry. That has been changed. In other 
words, because most provinces are reducing the age of 
majority to 18 years, it was suggested that former refer- 
ence to attribution for minors under 19 years should be 
changed to 18 years. That has been corrected. 


Mr. Poissant: satisfied with the 


amendment? 


And you are 


Mr. Brule: Yes; we suggested it. 


Mr. Poissani: No. You suggested that the age should be 
according to the majority age legally by provinces. 


Mr. Brule: IJ am sorry. We specifically said in our other 
brief that we had talked with the department, and we 
assumed that they followed that. 


The Chairman: Have they followed the reduction to 18 
years in the amendment? 


Mr. Brule: Yes. 


Mr. Harris: I propose to deal with business and proper- 
ty income. Mr. Chairman and honourable senators, I want 
to speak at length on this area. I may perhaps make the 
general comment that in this area, perhaps more so than 
in any other, the so-called tax reform is not reform at all. 
Our chief complaint concerns not so much the changes 
that have been made, but those that have not been made. 
In the business and property income area, apart from a 
few amendments, the provision have been carried 
forward essentially unchanged from the old act. 


The proposal in the Carter Report for the streamlining 
and simplification of the provisions dealing with the 
measurement of business income has been completely 
ignored by Bill 259. 


The Chairman: To what section does your comment 
apply, that there is no essential change in the provisions 
contained in the old act dealing with business and prop- 
erty income? 


Mr. Harris: They are scattered. 
The Chairman: Are they listed in your brief? 


Mr. Harris: Not as such. I am referring in particular to 
section 12 of the bill regarding amounts to be included 
from income of business and property, and section 20, 
which is the deduction side. 


There are a number of other sections, but it would 
take too long to list them all. There are sections con- 
cerned particularly with the measurement, the timing, 
and the recognition of income. There are other sections 
concerned with so-called reserves. The old section 85B 
has now been split up between sections 12 and 20. It 
seems to me that the Carter Report was very valid in its 
suggestion that this could be considerably simplified. 
Many of these provisions came in ad hoc by amendment 
over several years. The changes that have been made are 
particularly in the area of goodwill and other nothings. 
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Our objection to the treatment of these items is two- 
fold. First of all, we are concerned with the transitional 
provisions under which a gradually increasing proportion 
of the sale price of these rights and assets on hand at the 
commencement of the new system become taxable when 
they are sold afterwards. The argument we made at the 
time the proposal in the White Paper came out was that 
this represented an arbitrary and, to some extent, a 
retroactive taxation of goodwill and similar assets. 
Granted, the bill, with its transitional provision, will now 
tax only half rather than the entire asset, but the 
retroactive aspect remains. 


Senator Connolly: Mr. Harris, before you go any fur- 
ther I want to make an admission and then ask you to 
clarify it. In the discussions on the White Paper, and now 
on the new bill, we have talked a great deal about 
“nothings”, and I have yet to know what people mean by 
“nothings”. They say, “goodwill and nothings”. What are 
‘nothings’, or is it because they are nothings they cannot 
be defined? 


Mr. Harris: That has been the difficulty. Many of these 
so-called nothings could have been recognized as proper 
business expenses if the courts had, in their interpreta- 
tion of the act... 


Senator Connolly: They are nothings in the sense of 
assets? 


Mr. Harris: They are nothings in the sense of non- 
deductibles. In other words, these are business-related 
expenses which the courts have treated as being capital 
expenditures and therefore are not currently deductible 
as a business expense under the act. At the same time, 
they do not qualify for depreciation because they do not 
fit under one of the capital gains cost allowance classes. 


Senator Connolly: Well, you are doing something for 
history, so could you give us some examples? 


Mr. Harris: There is a long list of them, senator. An 
example might be the amount paid to acquire certain 
intangible rights of which goodwill is only an example. 
You might pay for a list of customers or you might pay 
to acquire a contract. 


Mr. Buchwald: Is not the obvious one, senator, incorpo- 
ration costs? When you incorporate a company it costs 
you $500 for legal fees and departmental fees and this 
expense is not deductible. 


Senator Connolly: That is a nothing. Put it the other 
way, “that ain’t hay.” 


The Chairman: To give it its right description, Senator 
Connolly, just call it a non-deductible expense! 


Mr. Harris: Never deductible; neither currently nor in 
the future by depreciation. 


The Chairman: Because they classify them, as the 
courts have, as capital items. 


Mr. Harris: Yes, 
depreciation class. 


and they do not fit under the 
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There have been a great many complaints about this 
over the years and the new bill states in essence, “We are 
not going to give you full deductibility, but we will give 
you half deductibility”. In other words, “if any of these 
so-called nothings turn into saleable assets, we will tax 
you on half of the proceeds’. 

If you accept the department’s philosophy with respect 
to half taxation, we would suggest that the easiest thing 
to do would be to classify these nothings as another class 
of depreciable property, rather than giving them a sepa- 
rate status under the act. This would considerably simpli- 
fy the treatment of goodwill and other nothings, and you 
could arrive at essentially the same results as the bill 
does without creating a separate category of property 
which is what has been done. 


The Chairman: And without reducing tax revenue? 
Mr. Harris: Yes, and without reducing the tax revenue. 


Senator Connolly: When these nothings are sold, if you 
can say that, then there would be recapture. 


Mr. Harris: There would be both recapture and, if the 
sale price were high enough, capital gains. This is the 
same as happens with respect to depreciable property 
under the act. 


Senator Connolly: Are you suggesting that the rules 
respecting depreciable property be applied to them? 


Mr. Harris: Yes. 


The Chairman: And in that area, there should be an 
enlargement. Is this area specifically covered in your 
brief? 


Mr. Harris: Yes, it is, Mr. Chairman. 

The Chairman: At what page? 

Mr. Harris: It is at page 34. 

The Chairman: Have you a draft of the amendment? 


Mr. Harris: No. 


The Chairman: This item in your submission was dis- 
cussed with the department, was it? 


Mr. Harris: This is our brief that went in to the 
Minister of Finance. 


The Chairman: In this form? 
Mr. Harris: Yes. 


The Chairman: And you did not present the depart- 
ment with any particular form of amendment? 


Mr. Harris: No. We did not have time to draft amend- 
ments when we submitted this brief. 


Senator Connolly: Would you have time to do it for us? 
Mr. Buchwald: It is a big amendment. The concept of 


eligible capital property, which is your new goodwill 
concept, permeates the bill. 
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Mr. Harris: There may be 15 or 20 places where 
amendments may be required. 


The Chairman: Can you do it in an omnibus way with 
one item? 


Mr. Buchwald: You would have to delete provisions 
and make appropriate changes and cross references in 
other parts of the bill in order to do it. 


Senator Connolly: Even if you did not get them all, 
would it not be helpful to have some, and then let the 
department worry about the rest? 


The Chairman: If we feel strongly enough about it, the 
alternative would be to suggest that a study be carried 
out. 


Mr. Harris: I rather suspect, Mr. Chairman—and this is 
just a guess on my part—that in the course of the testing 
and drafting of the legislation the department probably 
has some draft with respect to this approach to the tax 
reform in their file. I am not sure; that is just a guess. 


The Chairman: The feeling, as stated in our original 
report on the White Paper, was that they had better do 
some studies. 


Mr. Harris: The other recommendations we have in 
this area, Mr. Chairman, are rather technical and, unless 
the committee has specific questions, I do not think I 
should take the time of the committee on them. 


Senator Connolly: Are they the subject matter of spe- 
cific amendments which you are proposing? 


Mr. Harris: There are some, yes. For example, a com- 
pany-owned car might be taxed in the hands of several 
individuals at the same time so that there would be an 
overlapping of taxation. I do not think this is covered in 
the recent amendments. I have not had a chance to look 
at them. 


The Chairman: What I am looking at, Mr. Harris, is at 
page 35 where you are talking about section 131(4) relat- 
ing to the receipt by holders of mutual fund shares 
deemed dividends. After you explain the effect of this 
particular provision, you say: 

We assume this was not intended and could be 
corrected by adding a paragraph (g) to section 15(1) 


to exclude payments to which subsection 131(4) 
applies. 
Mr. Harris: Yes. I have not had a chance to look 


through all of the amendments, Mr. Chairman, but this 
was not done in the amendments that were presented last 
week. I think it would be quite a simple amendment to 
add. 


The Chairman: Are you able to assess the importance 
of the effect on the holder of mutual fund shares if this 
exception was not made? 


Mr. Harris: It seems to us that this was a fairly unin- 
tended result in that the holder of mutual fund shares 
might be taxed on what is considered to be a benefit as a 
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result of the redemption of mutual fund shares. We do 
not feel this was intended at all. It would be, in effect, 
double taxation. 


The Chairman: If that is the concept, if we had a lead 
in with that concept, do you think the statement at page 
35 of your brief is clear enough on the effect, and why 
we say it was not intended, or could not have been 
intended, as a basis for suggesting an amendment? 


Mr. Crawford: If I might interrupt, I think this defi- 
ciency would be overcome by an amendment to clause 
15(1)(d) in the amendments tabled. 


Mr. Harris: Yes, I think it has been overcome now I 
look at it. 


The Chairman: That is one less thing, then. 


Senator Connolly: I was going to ask for an example of 
it, but if it is fixed up I do not want the example. 


The Chairman: No, that is taken care of. By the way, 
in the area to which you are addressing yourself, have 
you analyzed what points you have developed have been 
taken care of by the amendments? 


Mr. Harris: No. Unfortunately I did not see the amend- 
ments until late last night, but I do not believe most of 
the points we have made have been dealt with. 


Mr. Crawford: When did you get the amendments? 
Mr. Harris: Yesterday. 


The Chairman: The minister undertook that we would 
get them the moment they were tabled, but it even took 
us a couple of days to get them. I think the breakdown 
was in the printing. I do not mean breakdown in the 
literal sense, but that is where the lag came. 


Mr. Crawford: It is probably nobody’s fault, but we 
have not had an opportunity to analyze our submission in 
the light of all the amendments. 


The Chairman: I was wondering whether on this score 
Mr. Harris is satisfied that we accept the statement that 
the amendments that were tabled by the minister on 
Wednesday do not affect the points you have raised in 
the brief your under heading. 


Mr. Harris: Not entirely, Mr. Chairman. For example, 
in clause 18, which is the thin capitalization provisions on 
interest paid to non-residents, there has been a helpful 
amendment that I see, where the only interest that would 
be disallowed is interest that is paid to non-residents, 
which is a point in our brief. That has been dealt with. 
We can submit a supplementary memorandum in the 
light of this. 


The Chairman: We are not trying to pile ourselves up 
with paper. 


Mr. Crawford: I suspect that you or your advisers have 
probably done that already. 


43:18 


The Chairman: I am trying to share the load, that is 
all. Asking you to do it means this is one area that you 
explore. Mr. Poissant has to cover all areas and at the 
same time work with us on the preparation of a report. 
In fact, I can tell you that we are working on an interim 
report right now. We are trying to keep up to date. At 
the end of the day we may very well be talking about 
what you have said this morning. 


Mr. Crawford: I think we could undertake to give you 
an analysis of our submissions that have been accepted in 
whole or in part by the amendments tabled to date. 
Mr. 


The Chairman: were there any other 


comments? 


Harris, 


Mr. Harris: No, Mr. Chairman, there are no other 
points I wish to raise. 


The Chairman: Mr. Crawford, as the master of ceremo- 
nies here, are there any other areas you want to take us 
into? 


Mr. Crawford: Yes, I would like Mr. Buchwald to say 
something about capital gains, and Mr. Harris to say 
something about corporations. 


Mr. Buchwald: The whole character of the tax reform 
bill, it seems, stems from the introduction of capital gains 
into the system, and that is why you end up, it seems to 
me, with this kind of a regime or scheme of taxation, a 
scheme that relies primarily on sources of income. The 
capital gains portion is the largest part of our brief, and 
appears at pages 5 to 20 inclusive. We list there a 
number of administrative matters that give us some 
cause for concern. Some of them are fairly technical. We 
have tried to point out, I hope as lucidly as we were able, 
our concensus conclusions as to the problems that could 
arise with the legislation as presently drafted. We have 
to say that we think the approach is an overly complex 
one. I am sure you have heard that before, Mr. 
Chairman. 


The Chairman: Yes. 


Mr. Buchwald: Turning to page 6, we have to say we 
are very concerned with the notion of deemed capital 
gains. People should know that it is one thing to pay tax 
on a profit made, or a disposition of an asset when you 
have a profit in hand, or you have moneys worth, or a 
receivable that is then negotiable or discountable at a 
bank, so that you have the funds with which to pay the 
tax. It is quite another thing to have a deemed disposi- 
tion where you are notionally taken to have disposed of 
the assets, realized a gain and have tax to pay on that 
technical realization when you do not have the cash in 
hand. This occurs under the bill in two serious areas— 
death and leaving Canada. The deemed realization on 
death is the answer to elimination of estate taxes, 
although Senator Haig will be happy to hear that the 
premier of our province wants to bring back estate taxes, 
and is going to fill the gap. He announced that in Win- 
nipeg on Monday, so Manitoba will have estate taxes and 
capital gains deemed realizations on death. 
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The other areas we have been hearing most about from 
our clients, almost universally across the country, from 
what we were told at our annual meeting in Banff and 
what we have been told since, concerns people who are 
planning to retire and leave Canada, to change their 
residence for a warmer climate or what have you, as well 
as itinerant executives who have come here from else- 
where and will be returning to their countries of origin. 
They are quite concerned about the deemed disposition 
or deemed capital gains situation when they change 
residence. 


The Chairman: On the question of these itinerant 
executives, do you think there should be an exclusion of 
everything except gains that they may have made while 
they were here? 


Mr. Buchwald: That is exactly what we say in this 
submission. We are concerned about a couple of inequi- 
ties that will occur in this situation, with people who 
have come to this country to work in good faith and then 
get trapped by a system that is designed to do something 
else. In determining their rate, all of their income for the 
year of disposition will be taken into consideration. For 
purposes of apprehending a capital gain on departure, 
they will be deemed to be residents of Canada. So all 
income will be taxed and they run the risk of being 
double taxed in their country of relocation in the same 
year. 


The Chairman: Is there not a real danger, in their 
being deemed to continue their residence here, that they 
might be caught up in all other legislation that deals 
with residents—that is, if the federal authority says they 
are residents? 


Mr. Buchwald: Assessments for the purposes of this 
act, for the purposes of levying the tax. 


The Chairman: But you do not know what a provincial 
statute might say. 


Mr. Buchwald: That is correct. This is an area that is 
difficult, I believe. You could run into an additional situa- 
tion, Mr. Chairman, that is, that the taxing of capital 
gains on departure, deemed taxing, is an accrual form of 
tax. If the country to which the person changing his 
residence is going, taxes him on a cash basis, is he going 
to be caught twice and at two different times—once on 
the actual disposition and once on the deemed disposition 
here in Canada? We highlight and pinpoint all of these 
things. 


The Chairman: On the tax credit you would pay less. 


Senator Connolly: If you have a treaty. 


Mr. Buchwald: If you have the right treaties and if 
they are appropriate. What is the situation if the treaty 
with the United Kingdom is one way and the treaty with 
the United States is a different way? The other party to 
the treaty has different considerations. This is of some 
considerable concern to us. 


Hon. Mr. Phillips: Mr. Buchwald, we have dealt with 
that subject in the committee here and, under the sena- 
tors’ direction, with staff. The exemptions that are being 
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considered by way of suggestion are these: itinerant 
executives, to which you referred, who leave legitimately 
because of employment in another country; those 
prompted by ill health or necessitated by ill health, who 
are obliged to leave; and thirdly, a sort of blanket provi- 
sion, that in other cases there is a right of application to 
the minister, where it is felt that the minister would be 
justified in granting the exemption. Can you think of any 
other headings? 

It is not likely that the exit tax on deemed-to-be capi- 
tal gains will be eliminated completely, nor does this 
committee want to support tax avoidance by people, or 
even tax deferral in cases where there is no legitimacy 
for leaving the country, having made a living here or 
even having benefited by the use of natural resources 
and building up significant capital. The thinking of 
some of us is that instead of asking for complete elimina- 
tion—and it is not likely to be obtained—we would be 
better off asking for exemptions. Can you think of 
any exemptions other than executive itinerants, sick 
people, and applications to the minister? 


Mr. Buchwald: I think I can add one to the list, if I can 
be so presumptuous. 


Hon. Mr. Phillips: I want you to be, not presump- 
tuous—you are never that—but to tell us. 


Mr. Buchwald: Let me say this, Mr. Phillips. The Bar 
would, I think, 110 per cent endorse everything you said. 
There is no suggesting in anything we put forward that a 
person leaving Canada should not pay their capital gains 
commitment, and this is the only way to do it. 

There will be problems, and I am concerned that they 
should be equitably resolved. I would respectfully submit 
that you could add to that list, with some profit, the 
elimination of the... 


Hon. Mr. Phillips: Deemed to be? 


Mr. Buchwald: ...the accrual versus cash situation, 
and the elimination of the taxation of all of the non-resi- 
dent income for the purpose of taxing the capital gain. 

In other words, the scheme of the legislation says that 
for this purpose the departing resident will be deemed to 
be a Canadian resident, which then means that his 
income from all sources, including the capital gains, will 
be taxed in that year. 


The Chairman: And including his income from abroad? 


Mr. Buchwald: Yes. That might be fair. I do not 
believe it is. Perhaps someone can make a case to bring 
in all of his income for purposes of arriving at a rate of 
deemed capital gains tax without taxing that other 
income. After all, the objective is only to tax the capital 
gains, earned in Canada, on departure; and to tax them 
then because you may not be able to reach them many 
years later when he ultimately actually disposes of them 
in some far-off location. 


The Chairman: Yes, Mr. Buchwald, but right there, if a 
man is going to depart from this country, say in Septem- 
ber of a year, then he is faced with this situation, that he 
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has to account for his capital gains and, secondly, he has 
to make an income tax return; so he is going to be taxed 
on anything that qualifies as income in the year of 
leaving. 


Senator Lang: 
applicable? 


Are there any averaging provisions 


Mr. Poissant: On “ceasing to be’. I guess not. The 
forward averaging does not apply. 


Hon. Mr, Phillips: That is what I was thinking about. 


Mr. Crawford: Mr. Chairman, there is this provision 
where you elect to defer the tax. If you defer, when you 
do realize the capital gain, you are deemed to be a 
resident at that time for purposes of the act. It was an 
oversight, and they really meant that it was intended 
only for purposes of setting the rate for capital gains tax. 
We were surprised that this oversight was not cleared up 
in the amendment. 


Hon. Mr. Phillips: How would you deal with that now? 
The man is leaving and he does not come under any of 
the three headings I have mentioned. How would you tax 
him on the deemed capital gains? 


Mr. Poissant: This is in the case of an election, that is, 
in the case of a man who elects to be taxed afterwards. 


The Chairman: In order to get that, he has to put up 
security. 


Hon. Mr. Phillips: Leave out the election. Let us say he 
is to be taxed. 


Mr. Crawford: I am not sure I would add anything to 
the list. Mr. Phillips. I suppose the third item in your list 
is really a discretionary matter, in the application to the 
minister, where the minister thinks it is equitable. 


Hon. Mr. Phillips: Yes. 


Senator Connolly: The discussion so far has dealt with 
“itinerant executives”. There may be people who do not 
belong to the executive class, who come here, benefit the 
economy because we use their skills and knowhow, and 
then go back to their own country, whether it be Europe, 
the United States or somewhere else. I would hope that 
people like that, with special skills that are brought here, 
would be entitled to the same exemptions as we are 
thinking of in connection with executives. 


Hon. Mr. Phillips: Senator Connolly, it is a misnomer. I 
apologize for the use of the phrase “itinerant executives”. 
I think we mean persons who move their place of 
employment. It may be an ordinary unskilled labourer, 
that he should have the same privilege if he is leaving 
the country. I speak of persons who leave the country 
legitimately for the purpose of taking employment 
elsewhere. 


Mr. Buchwald: I think Senator Connolly’s point is the 
one we are trying to get at, that you should not suffer a 
penalty for coming to work in Canada by having been 
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fortuitous enough to have been deemed to have made a 
capital gain. 


The Chairman: This might become a privilege tax. 


Hon. Mr. Phillips: Just coming to the point, those are 
the only three that we can think of at this stage. Unless 
you give us any more, because you are the body that 
would be competent to give them to us, we just have not 
come up with any more. 


The Chairman: Mr. Crawford thinks that we have a 
good recital. Is that right? 


Mr. Crawford: Yes. 


Mr. Poissani: Mr. Buchwald, to take care of the non- 
resident who has elected to be taxed on disposal or when 
he has a capital gain in future years, would you be 
agreeable that the section could be amended to read that 
the income for this non-resident would be only his capi- 
tal gain? We would be satisfied with that. We would 
be satisfied with the normal exemption even, I would 
say. 


Mr. Buchwald: Yes. 


Mr. Poissant: The normal deductions would be allowed, 
if he wanted to be a resident, but his income for the 
purpose of this capital gain would be taxed as if it were 
his only source of income for that year. 


Mr. Buchwald: Yes. 


Mr. Harris: Is it only half of the capital gain or is it all 
of it? 


Mr. Poissant: It is the same treatment as if he were a 
resident. He is deemed to be a resident anyway. The only 
thing is that we have to make sure that the income on 
which he is going to be taxed would be only the capital 
gain. 


Mr. Harris: The department might feel that that is an 
inappropriately low marginal rate of tax. The person 
might otherwise be very wealthy. 


Mr. Crawford: Well, the other income was not earned 
in Canada. 


The Chairman: You cannot make him a resident for 
the purposes of income tax after he has left the country 
physically and is attracting income tax wherever he re- 
establishes himself. 


Mr. Crawford: As an alternative, if you carried the 
$2,500 exemption through to the election of the taxpayer, 
you might come up with an arbitrary percentage rather 
than trying to calculate it. 


Hon. Mr. Phillips: We try to be more scientific than 
that. 


Mr. Poissant: You are saying that the $5,000 will be 
deducted in his gain in a year of realization. You are 
suggesting that, Mr. Crawford, am I right? By that you 
mean to say that if he has a gain of $10,000, the first 
$5,000, even after he has left the country, will still not be 
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taxable in that year. Then the rest would be taxable at 
half of that rate, as in the existing formula. 


Mr. Crawford: Yes. 


Senator Hays: Mr. Chairman, what would the situation 
be in the case of a resident moving from the United 
States into Canada? What would the American situation 
on capital gains be? 


Mr. Poissani: There is no tax. There is no deemed 
realization when you leave the United States. 


Senator Hays: If he sells his home, there is no tax? 


Mr. Poissant: If he were to realize the gain then, yes, 
but there is no accrual gain at the time of leaving the 
United States, except if he were to sell his house on that 
day, in which case he would be taxed on the capital gain, 
of course. 


Senator Connolly: What we are talking about here is 
deemed gains, and that would not be a deemed gain. 


The Chairman: Senator Hays was asking what would 
happen in the reverse situation when the U.S. person 
changed his residence and came to Canada. 


Mr. Poissanit: As a matter of fact, if he retained his 
American citizenship, Mr. Chairman, he would be taxed 
twice. He could be taxed again. 


The Chairman: In a limited way, yes. If he were to 
retain his American citizenship and came here to live 
with the expectation of some day going back to the 
United States, then he should certainly keep in touch 
with the American Department of Internal Revenue and 
file annual returns. In any event, he would be taxed only 
on certain parts of his income. 


Senator Lang: For purposes of rates, should that 
departing person not be able to average backwards? In 
other words, if he has realized a capital gain on depar- 
ture, shouldn’t the rate applied to his total income, that is 
capital and normal income, be on an average rate? 


The Chairman: You mean at his option? 
Senator Lang: Yes. 


The Chairman: He might not want to be compelled to 
do that. 


Mr. Poissant: He would automatically be under the 
blocking average, because this is done automatically for 
five years. He will get that. 


Senator Beaubien: Mr. Chairman, suppose there is a 
valuation date some time before the end of the year and 
then a gentleman at the beginning of next year sells 
everything he has at prices that are about what they 
were on valuation day and he then leaves the country. 
He has no tax to pay at all, has he? 


The Chairman: He would not have incurred any capi- 
tal gain. 


Senator Beaubien: Then there would be no tax. He 
could take his money out, in other words. 
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The Chairman: Assuming that the prices would not 
have changed between valuation day and the time he 
left. 


Senator Beaubien: That is what I mean. Ordinarily 
speaking, if there is no change, anybody leaving the 
country next year would pay no tax. 


Mr. Buchwald: Mr. Chairman, there are just a couple 
of points on capital gains and then I will come to 
roll-overs. 


At the bottom of page 10 of our brief we make the 
point that as a basic concept we object to capital gains 
being taxable where capital losses with respect to the 
same property are not deductible, even from gains from 
other like property. Accordingly, it is our view that if the 
capital loss on the disposition of personal-use property— 
other than listed personal property—is to be non-de- 
ductible, then the capital gains on such property should 
also not be taxable. We think that point should be 
underscored. 

Another important point we have heard raised has to 
do with valuations. If the system is going to oblige people 
to have authoritative valuations prepared, we believe 
they should get the cost of those valuations as part of the 
cost of the asset above which any gain would be taxed. 
That point is mentioned in our brief. 

Let me simply draw your attention to page 14 of the 
brief, Mr. Chairman. That deals with the apparent confu- 
sion with reference to section 53 (1) of the bill. If I may, I 
should just like to leave with you the illustration that is 
in the brief. Then on page 16 we raise our concerns about 
the proposal in the transitional provisions that there 
could be two valuation days designated. We hope that 
will not be necessary, because, obviously, if you have two 
days, you could have one day for the value of shares of a 
company and a second day for the value of the assets of 
that company at different times. 


Senator Isnor: What is wrong with that? 


Mr. Buchwald: It gives you an untrue value, senator, 
on your shares, if your assets have one value for gain 
purposes and then the underlying shares have a different 
value. 


The Chairman: In other words, if the marketplace 
gives an inflated value. 


Mr. Buchwald: Yes. 


Mr. Poissant: Is there a conflict there, though, Mr. 
Buchwald? The first valuation you are referring to, 
really, would be only to the listed shares, and would not 
the listed shares be the market value of all the underly- 
ing assets? 


Mr. Buchwald: No. I think they would be what they 
are trading at, which is not necessarily a break-up value. 


Mr. Poissant: But are there not provisions for special 
cases where with a block of shares a different value 
might be taken than the value listed on that day. I know 
you need to have the valuation for the capital gains for 
the company or its equivalent, but the value of the 
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shares, in my mind, will be the value and the sole value 
for the purpose of the shareholders. That is the only 
value you need really, because you are talking of two 
different entities; you are talking of the capital gain 
incurred by the company in the first place, and secondly 
the capital gain incurred by the shareholders. They are 
two different persons. So if they have two different dates, 
it makes no difference to my mind. 


Mr. Crawford: That may be right, but there is a prob- 
lem, mowever, if the valuation date is too far away from 
the start of the new system. 


Mr. Poissant: Well, we do not worry too much about 
that; it will probably be December 31. I see there is a 
need for the distinction, but the capital gain is realized 
by two different persons, and therefore I do not see why 
there should be two dates. 


Mr. Buchwald: Well, as long as you do not have incon- 
sistency, that is fine. If they are in fact two different 
persons and if they have in fact two different aspira- 
tions—one is a speculator on a piece of paper and the 
other is an entrepreneur who is realizing on the turn- 
over of capital assets. That is on the one hand the 
investing shareholder and on the other hand the manag- 
ing operator of the business. That is all right as long as 
the aspirations of the two remain separate, but it is when 
they are the same you may have your contradictions. 
That is why the Bar raised this point. 


The Chairman: Well, we will have a look at it. 


Mr. Buchwald: Then very briefly, Mr. Chairman, we 
come to the question of roll-overs which are dealt with 
on page 68 of the brief. What is a roll-over but a 
deferred taxing of a capital gain to a more propitious 
time to pay that tax because the asset is really being 
replaced with another like asset for the same purpose? 
So if you do not tax it at this time, tax it at the end of 
the line when the ultimate disposition takes place. That 
theoretically is the theory of the roll-over. One of our 
main criticisms in our initial reaction to the bill is that it 
does not provide enough statutory sanctioned rol-overs, 
and we propose at the end of the first paragraph on page 
68 what we think should be done. We say: 


But some effort should be made to provide for roll- 
overs where the facts show that inequities would 
otherwise exist. It may be impossible to draft satis- 
factory rules before January 1972. As an interim 
solution, we would recommend that the Minister be 
given a discretion to approve non-recognition of 
gains where there is a continuity of economic inter- 
est or where the only change is a change in the form 
of property holding. 


Then, Mr. Chairman, we go on to say quite sincerely 
and quite respectfully—because it may seem to be rather 
presumptuous on our part—that: 

Perhaps a joint committee, including members of the 
Department of Finance, the Canadian Bar Associa- 
tion and the Canadian Institute of Chartered 
Accounts, should be struck to develop acceptable 
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statutory standards for other situations than those 
presenty covered. 


These we could not begin to catalogue when we were 
preparing this brief. Now we think we can draw upon 
the wide experience of a variety of different business 
situations being brought to our attention and to the 
attention of accountants day by day to catalogue this 
matter and we most respectfully commend it to you. 


The next couple of pages of the brief deal with specific 
areas of concern in the roll-over situation that we ask 
you and we ask the Minister of Finance to take a look at. 


Mr. Crawford: I have just one additional point on the 
roll-overs. Some people have said that the point is not 
too serious early on because your values will not have 
built up. There is however the problem that the roll- 
overs with respect to capita cost recapture are being 
removed from the act. In fact for a corporation with a 
fiscal year ending after December 31, or early in the new 
system, they have already been removed provided that 
the tax law becomes effective on January 1. That does 
cause an immediate problem. 


Hon. Mr. Phillips: Are you considering that that should 
also be covered on an interim basis with ministerial 
discretion? 


Mr. Crawford: Yes. The roll-over provisions for the 
most part in the bill now that actually do exist provide 
for roll-overs with respect to capital cost recapture as 
well as with respect to capital gains. 


Hon, Mr. Phillips: The way I see this, Mr. Chairman— 
because we are dealing with a very important item and 
time is pressing us—is that you are directing yourself to 
capital gains, and that you are reconciled to deemed 
capital gain on death, but we have covered the subject 
matter on leaving Canada. On roll-overs you have a 
specific example at the bottom of page 10 and at the top 
of page 11 which speaks for itself. And then you are 
more or less in despair for the present and Mr. Crawford 
says that we may not have an immediate problem other 
than in relation to recapture so let us give the Minister 
discretion for the present. 


Mr. Buchwald: On an interim basis. 


Hon. Mr. Phillips: Yes, on an interim basis. Those are 
the highlights of what you are saying on capital gains. 


Mr. Crawford: Mr. Harris is going to speak about 
corporations. 


Hon. Mr. Phillips: Mr. Chairman, may I, with your 
approval, ask Mr. Harris that when he deals with corpo- 
ration shareholders he deal with two items as major 
priorities that we are considering in this committee? The 
first is the question of consolidations which are referred 
to at the bottom of page 22 and on page 23 of your brief. 
Now I do not want to take you away from anything else 
you want to say, but I want to get the high spots. Then, 
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secondly, I should like you to deal with the item at the 
bottom of page 21 where you say: 


Basically, it is hoped to clear out the 1971 undis- 
tributed income on hand and the 1971 capital 
surpluses. 


etcetera. 


Under the heading of surpluses, has your committee 
given any consideration to the desirability of eliminating 
designated surpluses from the new bill and assimilating 
them or causing them to form part of undistributed 
earned income? And if you have not done so, are either 
you or your colleagues ready to express an opinion there- 
on? Then on the question of consolidations, are you stil] 
of the same opinion as reflected in page 22 of your brief? 


Mr. Harris: I shall deal with the second question first, 
if I may. It seems to me that again you cannot have a 
real tax reform unless you get by the artificial boundar- 
ies that separate one corporation from another, and that 
because you are starting a new business in particular, 
although not combining the situations, you are suffering 
losses and there should be some way in which other 
corporations associated with the corporations suffering 
the loss can absorb that loss currently. We realize that 
there are some technical problems which the department 
would face in trying to allow consolidation, and this is a 
matter on which we referred to the United Kingdom 
subvention proposal. This is not given in great detail, but 
there are some suggestions. 


Hon. Mr. Phillips: All right. Now would you go back to 
deal with the question of surplus referred to on page 21? 


Mr. Harris: Yes, surplus on page 21. Let me deal with 
the designated surplus issue. The designated surplus 
issue, with which you are familiar, arose as an early 
approach to blocking dividend distributing, the conver- 
sion of what would have been taxable income of the 
capital gain. In the department’s view, that danger still 
exists. We commenced our discussion on this point when 
he were talking about section 138A. The department is 
still of the opinion that the opportunity of converting 
what would be full rate taxed income into half rate 
taxed income is still going to be attractive enough and 
people are going to sell shares of corporations rather 
than collect the dividends in order to reduce the burden 
of tax on what is really undistributed income. 


Hon. Mr. Phillips: May I interrupt you, sir? If you 
believe that the department is wrong and you press for 
the elimination of section 247(1), as Mr. Buchwald has 
dealt with, tax evasion, do you not logically come to the 
conclusion that you should be in favour of the elimina- 
tion of designated surplus? 


Senator Benidickson: Mr. Phillips, you say the depart- 
ment is wrong. What do you mean by that? 


Hon. Mr. Phillips: You were not here earlier, Senator 
Benidickson, but the recommendation of the Canadian 
Bar Association that section 138, one of the subsections, 
which is now in section 247(1) need not be in the new act 
because of the introduction of the capital gains tax. 
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» Senator Benidickson: My point is, is the department 
wrong? 


Hon. Mr. Phillips: This section is not needed—perhaps 
that is a better expression. I do apologize. The depart- 
ment is never wrong; the section is not needed. 


Mr. Harris: Mr. Phillips, I do not think that it neces- 
sarily follows that because section 247(1) is not needed, 
therefore designated surplus is not needed. Indeed, with- 
out section 247(1), perhaps we desperately need the desig- 
nated surplus provision to maintain the integrity of our 
tax system. I am not saying that all the designated sur- 
plus provisions that are in the act are ideal; but I feel 
that the concept is probably needed if we should elimi- 
nate section 247(1). 


The Chairman: Mr. Harris, if you leave the designated 
surplus provisions in, the way in which the new act deals 
with the whole question of capital gains and income tax, 
would be burden of carrying this section in the act be 
great on the taxpayer in situations other than where 
there is tax avoidance? 


Mr. Harris: I would hope not, senator. We have had the 
concept of designated surplus in the tax system and we 
have learned to live with it. We do not always like it. 
But it is not as pervasive and not nearly as distorting to 
what might otherwise be a normal business transaction 
as is section 138A. 


Mr. Crawford: What will happen, however, Mr. Harris, 
is that we are now moving forward into a new system 
and as time goes on new surpluses will build up, as it 
would seem they have, along with the assistance of the 
courts which effectively block any possibility of giving 
the new system surplus out other than at the effective 
rates for public corporations. You are going to have 
surplus built up over many years; and again pressures 
will come and they will be seeking new ways to get that 
surplus out at 15 per cent. 


Mr. Harris: I do not say that we are entirely happy 
with the concepts. We would like an opportunity to go 
into it more fully. 


Hon. Mr. Phillips: Could I press you a bit further? Is 
there some support among members of the Canadian Bar 
Association that designated surplus be eliminated—let us 
say, individual support? 


The Chairman: Mr. Harris has indicated they would 
like some time to think about it. 


Mr. Harris: I think we would appreciate some time. 


Mr. Crawford: I might add to that point, as you know 
the Bar and the Institute have a joint committee; and it 
is our intention that as soon as this reform legislation 
becomes enacted this committee will become active and 
at that point it will be able to look at some of the 
problems in the legislation in more depth with the De- 
partment of Finance and the Department of National 
Revenue officials. 


Hon. Mr. Phillips: I apologize for having interrupted. 


Mr. Harris: That is quite all right. It leads me to the 
third point which I feel is quite urgent, that is the 
question of paying 15 per cent tax on existing undis- 
tributed income, thereby freeing the remainder, plus any 
capital surplus, for tax-free distribution after the begin- 
ning of 1972. This is a current problem. The intent is 
most commendable. It would at least permit the clearing 
up of existing surplus except for the pitfall of Part III, 
the tax under section 184. If there is a miscalculation of 
the undistributed income on hand, there is a penalty tax 
of 100 per cent. 


The Chairman: You do not need to worry very much 
about that because, to the extent that we are able to 
influence the course of events, we find it difficult to 
justify that kind of penalty. There are, or may be, dif- 
ficulties in determining exactly the amount of undis- 
tributed income. But if you should miss out by one cent, 
you have a 100 per cent penalty. 


Mr. Harris: On the whole distribution. 


Mr. Crawford: It is hard to imagine corporations of any 
size that do not face potential reassessment problems. 


Mr. Harris: Prior to 1972. 
The Chairman: That is right. 


Hon. Mr. Phillips: I was wondering whether the Bar 
would support me in this, that instead of putting the 
blame on the taxpayer we put the blame on the account- 
ants who compute the surplus. Perhaps that would solve 
the problem. 


Mr. Buchwald: It is already on the accountants. 
The Chairman: It is already on them, I am sure, 


Mr. Harris: This is a serious problem because the 
philosophy of the act, I feel, is to encourage corporations, 
and particularly private corporations, to clear up old 
surplus. But if they have this axe hanging over their 
head, it will defeat this purpose. I can see the difficulty 
in amending the section. What will happen is that 
these amounts will paid out to the shareholders, many 
of whom are totally innocent, and they are going to 
be told that they are dividends out of the tax-paid 
undistributed surplus for 1971 as capital surplus, and 
they will be told how to treat it for tax purposes— 
as capital distribution. Subsequently it is determined 
that they should not be treated as capital distribution 
at all. Where does the department get the money? Does 
it go after the shareholder or the corporation? We 
have a policy decision to go after the corporation, 
but the tax penalty to the corporation is intolerable. 


The Chairman: What would you think of a tolerance 
level, if the particular error is in excess of 25 per cent? 


Mr. Harris: No, I would not think that the percentage 
of error should be the criteria, Mr. Chairman. I would 
suggest that the rate of penalty should be reduced. 


Mr. Poissant: Why should it be reduced when the 
problem is in assessing the amounts? I prefer the chair- 
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man’s suggestion, and there is a principle like this in the 
Income Tax Act regarding instalments. If the percentage 
of your calculated income of the present year is within 
the percentage of what would be the final income at the 
end of the year, if you are within a certain percentage 
you would have felt that you made a good estimate of 
your income for that year. There is a precedent here. 
Why do we not accept this? If the calculation is within 20 
per cent of the estimate it is all right; if it is in excess of 
that it is a gross error. 


Mr. Harris: With respect, I do not think the principle 
applies. Consider the case of a corporation which has 
been in existence only two years and has made modest 
profits. It has only $10,000 of what all would agree is 
undistributed income on hand at the end of its 1971 year. 
During that period it sold a very substantial piece of real 
estate on which it made a gain, because of a windfall, of 
$200,000. It has taken the attitude that it is a capital gain 
and four years later the department decides that it is 
taxable income. This completely overwhelms the undis- 
tributed income on hand. As a result of your suggested 
percentage criterion, they are ruined. 


Their position should not be any worse than that of a 
large corporation with $1 million of undistributed income 
on hand engaging in this questionable transaction. I do 
not know on what basis a small corporation should be 
penalized more severely than a large one. 


The Chairman: I do not think reducing the penalty is 
the cure; the argument for a reduction of the penalty is 
the degree of error. 


Mr. Crawford: The percentage may be helpful but it is 
not the only solution. The problem of the calculation of 
the 1971 income remains. 


The Chairman: You are faced now with whether this 
remains in its present form in the bill. You do not have 
time to study and examine in depth all the methods by 
which the problem should be met. Certainly a tolerance 
method by which there would be no penalty if the limit 
were complied with would be an easier and quicker way 
of drafting. Let the future take care of all the niceties of 
methods that should be used. 


Mr. Crawford: The difficulty is that the future takes 
care of niceties sometimes by never changing them. 


The Chairman: That is a well-known characteristic of 
taxing legislation. 


Mr. Harris: The ideal would be to force the department 
to make its assessment quickly as to the amount of the 
actual undistributed income on hand, so that all parties 
are agreed on undistributed surplus before the tax is 
paid. 


The Chairman: That is wishful thinking with regard to 
the period of time we are discussing. 


Mr. Harris: One other point might be worth specifically 
mentioning. We are, of course, again in a huge amount of 
technical detail as to the definition of the private corpo- 
ration and its right to distribute one-half of its capital 
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gains tax-free to its shareholders under clause 83. This is 
a right that only the private corporation has. Therefore it 
can be a very valuable right. The definition of ‘private 
corporation” causes us some concern. 


The Chairman: Is it not broad enough? 


Mr. Harris: It may be discriminatory. For example, at 
the top of page 25 of our brief, beginning at the second 
line, we state: 


It appears that a Canadian subsidiary of a foreign 
public corporation could take advantage of section 
83(2) while the Canadian subsidiary of a Canadian 
public corporation could not. In addition, the option 
is not available to public corporations which means 
that if Ford allows the public of Canada to partici- 
pate in its Canadian operations it is penalized in 
capital dividend treatment as compared to G.M. 
which has a wholly-owned Canadian subsidiary, 
which is accorded the status of a private corporation. 


In our view, this seems to be discriminatory. 


Senator Isnor: Are there any private organizations such 
as that? 


Mr. Harris: General Motors of Canada does not, as I 
understand it, allow public investment in its corporation. 
Investment can only be made in the parent corporation; 
therefore General Motors of Canada would qualify as a 
private corporation under this definition and could dis- 
tribute its capital gains. 


Mr. Buchwald: And Eaton’s. 


Mr. Harris: Yes; although we are considering a foreign 
corporation and Ford of Canada, by virtue of bringing in 
foreign investors, cannot do that. 


The Chairman: We have noted it. Is there anything 
else? 


Mr. Poissants May I ask Mr. Harris another question 
now that we are endeavouring to solve the problem of 
the under-elected amount? Let us say we elected to pay 
on $100,000, and finally it is determined that it should 
have been $150,000. Instead of having to pay 100 per cent 
on the $50,000, why do we not allow a rate of 15 per cent 
and perhaps a somewhat greater rate than normal of 
interest? 


Mr. Harris: If the corporation in your example had 
elected properly, in other words computed the surplus 
properly, they would have paid tax on only $100,000 
instead of $150,000. The distribution to a shareholder that 
is treated as a distribution of capital should have been 
treated as a taxable dividend in the hands of the share- 
holder: the shareholder is receiving a benefit on his tax. 
That is the concern. The real question probably should 
be: What additional tax would the shareholder have paid 
if this amount were distributed as a taxable dividend? 


Mr. Poissant: No, it was to be considered as undis- 
tributed income on hand, which normally could come out 
at 15 per cent. Let us apply 15 per cent to it, plus a rate 
of interest because it should have been paid in year one 
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and it is only caught by the department in year five. In 
that case should not the actual tax on the difference, plus 
a rate of interest of perhaps 10 or 15 per cent on the 15 
per cent, be paid? 


Mr. Harris: I think that is well worth considering. 


The Chairman: We have noted it and will give it 
careful consideration. 


Mr. Crawford, have you exhausted the panel? We are 
still waiting, if you have anything more to add? 


Mr. Crawford: Mr. Buchwald will speak to the small 
business. 


Mr. Buchwald: Mr. Chairman, this point is spoken to at 
pages 31 to 33 of the submission. We feel that the obser- 
vation must be reiterated that the percentage appears to 
us to have been very, very grudgingly given and very 
carefully curtailed. Our main objection is that it is very 
complex for the average small businessman; it would 
create far more serious accounting problems. 


The Chairman: We have already had that comment, 
Mr. Buchwald, as to the complexity that seems to be 
necessary in order to grant a benefit. Certainly, it is 
complex, but I think you can find your way through it. Is 
there something there that should not be there? 


Mr. Buchwald: The first thing that we observed is that 
the benefit is really available only to incorporated com- 
panies and not to other forms of small business activities, 
partnerships, proprietorships, and so on. We think that is 
unfortunate. 

We also think there could have been more generosity 
in allowing things like capital losses on assets used in the 
operation of a business, from disposition of assets used in 
the operation of a business, as opposed to portfolio assets 
or investment assets, allowing capital losses to be deduct- 
ed to perpetuate small business incentives. 


The Chairman: Portfolio losses are not deductible. 


Mr. Buchwald: No. Losses from capital assets used in 
the operation of a small business that suffers a capital 
loss or moves to other premises cannot be used to reduce 
this accumulative deduction account. 


The Chairman: Would not that depend on the source of 
the capital originally? We have had the opposite picture 
presented to us by credit unions, et cetera. They feel that 
since they must transfer a percentage of their earnings to 
a reserve by provincial and federal statute, they want the 
position that when you come to calculate the $400,000, 
even though the source of this reserve stemmed original- 
ly from earnings, it should not be an item for the build- 
up of the $400,000. 


Mr. Buchwald: But they have a special situation. 


The Chairman: What you are presenting to us is some- 
thing in reverse of that. 


Mr. Buchwald: I am thinking of a small business that 
is having difficulties, and its banker or adviser suggests 
that the business should be transferred to rented prem- 
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ises and the plant moved. The company disposes of its 
plant and equipment and suffers a loss. 


Mr. Poissanit: But they would get a terminal loss there. 
Mr. Buchwald: Not necessarily. 


Mr. Poissani: Oh yes. That becomes a deductible item. 
The only item that they would not get is loss on the land, 
which is not a depreciable asset. There is no such thing 
as capital loss on depreciable property. It is a terminal 
loss which is deductible from your income. 


Mr. Buchwald: Is your transfer loss deductible from 
your business income? 


Mr. Poissant: Yes. That would be a terminal loss 
deductible, and it would create an operating loss, if any, 
for that year, which is carried forward by the regular 
route. 


Mr. Buchwald: The final point that we are concerned 
about is the refundable tax on ineligible investments, 
which can present cash-flow problems. 

The attitude is that if you make an ineligible invest- 
ment you should pay this tax. If you convert that ineligi- 
ble investment into an eligible investment or distribute 
it, it appears that you might have to wait up to four 
years or longer to get a refund. If that was not the intent 
of the legislation, it should be clarified or it will present 
some cash-flow problems. It is an unnecessary hardship 
connected with the operation of a small business. 


Hon. Mr. Phillips: Did you express in your brief to the 
minister your concern about small business relief not 
being granted to individuals and partnerships? 


Mr. Buchwald: Yes, 
paragraph. 


on page 31, in the middle 


Hon. Mr. Phillips: That is all I wanted to know. 
The Chairman: Are there any further questions? 


Mr. Crawford: There are other things that I would like 
to mention, but this could go on endlessly. We have not 
touched on international income, primarily because our 
submission on the White Paper dealt with the substantive 
issues involved. 


The Chairman: We have had two excellent submis- 
sions, one from Massey-Ferguson and one from Alcan, 
which in my estimation, appear to cover the entire sub- 
ject, from people who have actual knowledge and experi- 
ence. From hearing them speak so knowledgeably, we 
feel that we obtained complete understanding of the sub- 
ject. At least, we think we have. We have already been 
talking about our approach to it. Therefore, if there is 
anything that you wish to submit on international 
income, we shall be glad to hear it. 


Mr. Crawford: We have recommendations in our sub- 
mission. They are technical, and we will write you about 
the points that have been picked up in our amendments. 
We feel rather pleased that the minister has indicated 
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that some reconsideration is taking place with respect to 
foreign-source income. 


You ask for priorities. Everybody has his own list of 
priorities, and I will give you mine. If you did it properly, 
you would have to measure them in terms of their 
impact. I would start with roll-overs and corporate re- 
organizations. Secondly, we have the international. 


The Chairman: The only difference so far between 
your list and mine is that I would have the international 
first. 


Mr. Crawford: Thirdly, I have the existing surplus 
problem. It is easily cured, but it is a serious problem. 
Mr. Harris has spoken about the excessive election prob- 
lem. Fourthly, I have the tax discretion, the evasion 
right. Fifthly, I think the eligible capital property should 
be moved back to a capital cost basis. 


The Chairman: I would say, without admitting any- 
thing, that three out of the five are on our list. 


Mr. Crawford: I would have put roll-over and corpo- 
rate re-organizations in consolidations or subvention pay- 
ments in with them. 


Mr. Poissant: The rule will be fair market value for 
any transaction between companies. Is there anything in 
your brief where a company would sell to its parent or 
sister company and incur a loss? Have you anything to 
say in that regard? 


Mr. Buchwald: I believe we deal with it in our brief. I 
recall reading it last night. I hope there is a suggestion 
there. I believe it is also covered in our general introduc- 
tion on the reciprocity problem, but it is also dealt with 
specifically in the brief. 


Mr. Poissant: Thank you. 


Senator Gelinas: Mr. Chairman, may I ask a short 
question? The answer should be short. 


The Chairman: Senator Gelinas has a short question 
which he says should merit a short answer. 


Senator Gelinas: In view of the complexities of the 
proposed legislation, has the association given any 
thought to recommending the establishment of a tempo- 
rary tax review board where the taxpayer could have 
recourse if he felt he was unfairly assessed? 


The Chairman: Really, an advisory board as to how 
they should proceed; not a board to determine their 
liability? 


Senator Gelinas: An advisory board or tax review 
board to which the taxpayer could have recourse. 


Mr. Buchwald: In the terms that you put the question, 
senator, the answer is “no”. If you are talking about a 


tax review board, the legislation does contemplate such a 
board. 


Senator Gelinas: A temporary tax review board. 


Mr. Buchwald: There is a tax review board in the 
appeal system now. 
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Senator Gelinas: Yes, but I am speaking of a tempo- 
rary tax review board specifically to look after questions 
and problems that would arise with this complex 
legislation. 


Mr. Buchwald: Until this legislation can be tried, 
amended and worked out it will result in manifest 
inequity situations where persons are taxed when they 
feel they should not be taxed, and that is covered in our 
submission. We do not suggest that it should be done by 
a tax review board; we suggest, in effect, that the court 
should have the right to do it. We really have not 
thought in terms of an ombudsman. 


The Chairman: Are there any other questions? 
Thank you for your assistance, gentlemen. 


Mr. Farris: Thank you, Mr. Chairman. 


The Chairman: Honourable senators, we have two 
other submissions on our list. The second delegation, the 
Independent Petroleum Association of Canada, has been 
delayed in landing at the airport, so it will not be availa- 
ble until 2.15 p.m. 

The submission by Simpsons-Sears is quite a short one; 
it is a simple point. Mr. Pickering is appearing on behalf 
of Simpsons-Sears. 

Mr. Pickering, how long do you think your presenta- 
tion will take? The point, as I know it, is quite a simple 
one. 


Mr. Pickering: I have a written statement, Mr. Chair- 
man, which would perhaps take seven or eight minutes 
to review. As you say, it boils down to one question. It 
would probably take 20 or 25 minutes. 


The Chairman: On that basis, Mr. Pickering, I think it 
should be left until this afternoon. 
Is it agreed that we resume at 2 o’clock? 


Senator Beaubien: Once we have our quorum, we can 
start. 


The Chairman: Then we will adjourn until 2 p.m. 
The committee adjourned. 


Upon resuming at 2 p.m. 


The Chairman: Honourable senators, the first sub- 
mission we have this afternoon is from Simpsons-Sears 
Limited. We have here: Mr. E. A. Pickering, the Vice- 
President, Simpsons-Sears Limited; and Mr. A. K. Hamil- 
ton, the Corporate Comptroller. 

This submission concerns a deferred profit sharing plan 
and the effect Bill C-259 has on it. The other day we had 
Allstate here, whose problem was a profit sharing plan, 
where various elements in the plan were being taxed 
currently in each year. This is a deferred profit sharing 
plan, which involves some element of deferred tax. 


Mr. Pickering, would you briefly tell us your problem? 


Mr. E. A. Pickering, Vice-President, Simpsons-Sears 
Limited: Thank you, Mr. Chairman. After this morning’s 
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very learned presentation and examination, I should 
point out at the outset that I am neither a lawyer nor a 
tax expert nor an accountant. I am a plain, simple 
layman, whose only reason for being here is that, like 
Mr. Hamilton, I have been actively involved in profit 
sharing in our company and in association with profit 
sharing industries for some 33 years. I have seen a 
number of tax treatments of profit sharing come and go. 


If it is agreeable to you, Mr. Chairman, I think the 
simplest way of putting the whole picture before you, 
and in the end perhaps the most helpful in terms of 
brevity, would be to review the first few pages of this 
memorandum. 


Since 1961 deferred profit sharing has operated under 
section 79C. Tax on the company’s contribution, earnings 
on investments and on the capital gains in a member’s 
account is paid by him at the time of withdrawal, usually 
at the time he retires or leaves the employ of the compa- 
ny, under the averaging provisions of section 36. There 
thus has in effect been a kind of capital gains tax on 
deferred profit sharing for some years. The amount of 
tax paid by deferred profit sharing members in our plan 
withdrawing balances under section 36 has been substan- 
tial, as you will see in a moment when we look at column 
1 of the exhibit. In our own plan alone we have since 1962 
withheld and transmitted $1,180,000 to National Revenue. 
With the disappearance of section 36, the Tax Reform 
Bill proposes to tax deferred profit sharing in either of 
two ways. 


If the employee elects to use the lump sum which he 
receives on retirement to purchase an annuity, he will 
pay on the annuity income spread over the years in 
which it is received. Because income is usually lower 
after an employee retires, the amount of tax paid on the 
annuity income purchased by the withdrawal would, in 
the great majority of cases in our plan, be nominal, and 
indeed in a substantial portion of them it would be nil. 
This is indicated in column 2, and perhaps we might now 
look at the exhibit, which is the third-last sheet in the 
papers in front of you. 


This is a group of some 10 or 12 actual cases in the 
membership of our fund. Employee A has been a member 
of the fund for 24 years. Her earnings in the last year 
she was employed were $5,125, so you see this is a lower 
paid employee. The market value of the profit sharing 
she took out when she retired was $20,981, part of which 
was tax-free, the taxable portion being $14,841. Column 1 
shows the tax that has been paid by each of these typical 
example cases, or would be paid under section 36 as it 
now stands. 


The Chairman: Of the present act? 


Mr. Pickering: Of the present act. In column 2 we show 
what the tax would be if under the proposed tax reform 
bill the employee elected the option of buying an annuity 
and took the benefit, not as a lump sum, but as an 
annuity over 10 years. 

As you can see, in the first four cases, with people on 
earnings of $7,000 and under there would be no tax. This 
is an estimate, prepared by Mr. Hamilton and our tax 
people, and reviewed with those in the Department of 
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Finance, of the amount of tax that will be payable by 
the employee over and above other income. In the first 
four cases there would be no tax if the employee bought 
the annuity. In the fifth there would be only $280, as 
against $2,800 under section 36. When you get up to 
about $10,000 the payment would be $2,000 as against 
$3,200. 

Suppose the employee elects to take the benefit in the 
form of a lump sum. The lump sum is the historic 
pattern in deferred profit sharing. If the employee says “I 
don’t want an annuity; I want a lump sum”, the entire 
amount, except his own contribution on which he has 
already paid tax, is taxed as ordinary income subject to 
the general averaging provisions. The amount of that tax 
is shown in column 3, and I think you will agree there is 
an inordinate tax penalty here. Indeed, we are almost 
certain that in practice the benefit would be taken by our 
employees, in all but the rare exceptional case, in the 
form of an annuity. 


Senator Isnor: You say he has already paid the tax on 
his own portion? 


Mr. Pickering: Yes. 
Senator Isnor: Does that apply to approved schemes? 
Mr. Pickering: Yes. 


Mr. A. K. Hamilton, Corporate Comptroller, Simpsons- 
Sears Limited: The employee’s deposit is not deductible 
from income. 


Mr. Pickering: Unlike a pension plan, where the 
employee puts money in and what he puts in he pays no 
tax on, it is deductible from income. In the case of a 
profit-sharing plan, that privilege does not exist; the 
employee has to pay the tax on it, and then he puts into 
the fund. 


Senator Isnor: I just wanted to be clear on that point. 


Mr. Pickering: We say here that the crux of the whole 
matter is that the availability of a lump sum on retire- 
ment is really the prime feature of deferred profit shar- 
ing. If you take that away by law or by effect, you 
destroy the fundamental dynamic motivating force of 
deferred profit sharing. In our case it has had a very long 
and honourable history. The taking of a lump sum on 
retirement has been the practice in the plans of Simpsons 
and Simpsons-Sears for over 50 years, and over 99 per 
cent of the employees who have retired in our two com- 
panies have elected to take a lump sum rather than an 
annuity. 


Senator Beaubien: Do you say 99 per cent? 
Mr. Hamilton: Yes. 


Mr. Pickering: I make this next statement on my own 
responsibility as an officer of the company, and out of my 
own personal knowledge of what has happened in our 
company and in Simpsons. The lump sum has helped 
thousands of employees plan and finance their retire- 
ment. There is usually some annuity income, social 
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security, we have a supplementary pension plan. The 
lump sum is something that enables the employee to pay 
off the mortgage on the house, to set up a contingency 
reserve; some have bought a little business; most people 
want to have a farm or a cottage, and many people have 
acquired a summer cottage and winterized it so that they 
have a place to live in when they retire. In no case in our 
experience in the two companies has the lump sum ever 
been prodigally spent or the employee become needy. 
Now, if the tax law in effect makes it impossible for the 
employee to benefit from the lump sum provision, it 
removes the basic reason for having a deferred profit- 
sharing plan at all. If retirement security, because of the 
inordinate penalty on the lump sum, must take the form 
of an annuity, it will be simpler and more favourable to 
operate a pension plan, particularly since the payout 
under the pension format gives the employee the major 
advantage of deducting his own contribution from the 
taxable income during the years of his employment. 


This next part is frightfully important to an apprecia- 
tion of how deeply distressed and concerned we are, 
along with our employees, at the implications of the bill. 
In many deferred profit-sharing plans there is an addi- 
tional feature. The trustees allocate to members of the 
fund shares of the company in accordance with their 
participation and in accordance with the growth of their 
accounts. This makes the employee a shareholder of the 
company; and more than that, it makes him a working 
partner in the enterprise in a way he has never been 
before. A little under one million shares of Simpsons- 
Sears stock is actually assigned and allocated to members 
of our profit-sharing fund. 


The Chairman: To the employees? 


Mr. Pickering: Yes, this is about 6 per cent of the 
outstanding shares, and 38 per cent of all the assets of 
our two funds are invested in the common stock of the 
parent company. 


Senator Connolly: How long has this been going on, 
Mr. Pickering? 


Mr. Pickering: The allocation of shares? 
Senator Connolly: Yes. 


Mr. Pickering: This started when we got deferment in 
1962, for reasons which I could go into. It was impossible 
to do it before this because our people could not afford to 
pay the tax on the accumulation. In our plan, no one 
earning more than $10,000 can take out additional profit- 
sharing during their period of service. This same princi- 
ple applies to people earning less than this amount. So 
someone on low income can get a very big accumulation 
under our fund. The largest withdrawal ever made was 
$55,000 by a girl who never earned more than $100 a 
week. We had to get out of this tax arrangement because 
these people could not find the money to pay the tax year 
by year; so we asked for a deferment and we got it 
under section 36. 


Now when employees retire they can take the shares 
with them, and a great majority of them elect to do so. 
They do this, first of all, because they know the compa- 
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ny, they have worked for it for years, and they have 
identified with it while they were working and want to 
remain identified with it. They want to share in what 
they think will be the continuing growth of the firm. 
Furthermore, the shares are a hedge against inflation, or 
at least we think so. And for these reasons they elect to 
take the lump sum in the form of shares. There is no 
point in going through the entire procedure of doing this. 
If the employee cannot in fact take possession of these 
shares, he must take the equivalent in cash in order to 
buy an annuity to get this favourable tax treatment. The 
thing we have been stressing, and which we stressed with 
the department, is that it would be a tragedy, and we 
feel an unnecessary tragedy, if the introduction of tax 
reform in Canada should have the unnecessary effect of 
destroying the deferred profit-sharing plan. We feel that 
our problem, and to some extent, the problem of other 
deferred plans, could be solved if the Government would 
apply to deferred profit sharing the basic principle of its 
own tax reform bill. We have proposed to the minister 
that the amount taken by the employee when he retires, 
which is represented by the company’s contribution of 
the earnings in the fund, be treated as ordinary income 
added to other income in the year in which the employee 
retires and taxed as income subject to the general ave- 
raging provisions. We recommend that the realized capi- 
tal gain from that withdrawal be included in income at 
50 per cent rather than 100 per cent. 


Hon. Mr. Phillips: Are you talking about realized capi- 
tal gains in the accretion in value of shares or the dollar 
increase over and above the contributions that were 
made? I am not clear on what you mean by capital gains 
at the time of the deferred profit-sharing plan coming 
into effect. 


Mr. Hamilton: The two sources of funds going into a 
deferred profit-sharing plan are the customers’ contribu- 
tion and the company’s contribution. These funds are 
invested. As I have said earlier, in our case about 40 per 
cent is invested in the shares of the company and they 
are allocated and assigned to the members in accordance 
with their participation in the plan. Then there are earn- 
ings from the investment. What we are saying is that the 
company’s contribution and the earnings on the invest- 
ment should be taxed as income. 


Hon. Mr. Phillips: When the person withdraws? 
Mr. Hamilton: When the person withdraws. 


Hon. Mr. Phillips: Are you suggesting a situation 
where you are dealing only with securities that have 
increased in value over and above their cost? 


The Chairman: Not so far as he has gone. 


Mr. Hamilton: Perhaps I could qualify this. The mem- 
ber’s account is divided into two sections, in effect. One 
section is represented by cash and general investment in 
the fund, that is, investment other than company shares. 
Those investments are revalued each year from time to 
time; and a portion of the appreciation in the capital 
value of those investments is credited to the member’s 
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account, and when he withdraws the shares of these 
general investments they are revalued at the time of his 
withdrawal. And he gets his share of the appreciation of 
capital gain on those investments in cash. 


Hon. Mr. Phillips: In dollars. 
Mr. Hamilton: So, in effect, that is realized gain to him. 


The Chairman: It is realized gain at a time when there 
is no such thing as capital gains tax. 


Mr. Hamilton: Yes, that is right. It has been taxed in 
the past, even though it was a capital gain. 


The Chairman: That was part of your agreement when 
section 36 was brought in. 


Mr. Hamilton: Yes, it was part of the price we paid for 
the deferment. 


The Chairman: Yes, there will be tax at the marginal 
income rate on the company’s contribution, and you get 
the benefit of the averaging under section 36. You would 
also include in income the realized gain that has 
accumulated in the trust fund. 


Mr. Hamilton: They may not have been realized by the 
trust because the trust has not sold its securities. But 
they are actually realized in cash by the member when 
he withdraws because he is paid in cash for his share. 


The Chairman: Each year some part of that would be 
allocated to each member and that portion would be 
subject to deferred tax payment, income tax payment. 


Mr. Hamilton: Yes, that is correct. In addition to that, 
each year the fund purchases a certain number of com- 
pany shares, most of which have been purchased from 
the treasury, at the market value at the time. Then at the 
end of each year, based on a formula, the shares acquired 
by the fund during the year are allocated to the mem- 
bers. These are the shares that the member can withdraw 
in kind rather than in cash. 


Hon. Mr. Phillips: So you want a roll-over on these 
shares? 


Mr. Pickering: That is it exactly. 


Mr. Hamilton: We are asking for a roll-over on that 
part. Under the present law those shares are valued at 
market value when he withdraws. But he pays tax on the 
whole capital gain included in that, but under section 36. 


The Chairman: And he pays it at the marginal rate 
governed by what the averaging process produces. 


Mr. Hamilton: That is right. However, I think that now 
we have a whole new ball game; we have a capital gains 
tax which we never had before, so we do not really see 
any reason why this unrealized capital gain, which is in 
the value of the shares which he takes out or withdraws, 
cannot be treated as a capital gain and taxed when 
realized. 


The Chairman: Well, let us take it by stages, Mr. 
Hamilton. We know now the various elements in the 
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fund and Bill C-259 would start to operate on January 1, 
and you have different elements in there. There has been 
accumulated up to that time the company’s contribution 
and tax has been deferred on that. Now you draw a line 
there. What are you suggesting with respect to the com- 
pany contributions up to the beginning of the new law, 
and how are you suggesting that it should be treated? 


Mr. Hamilton: Well, Bill C-259 provides that, at the 
election of the employee, amounts that he could have 
withdrawn which were cumulative as of January 1, 1972 
can still be taxed, in effect, under section 36. 


The Chairman: But my question was not concerned 
with what the bill does. The bill would preserve that 
deferred tax as being a liability of the employee. Is that 
not right? 


Mr. Hamilton: Yes. 


The Chairman: So what I am asking you is this: What 
do you propose in order to get away from that? The 
employer’s contribution in the fund has gone in there 
over the years. 


Mr. Hamilton: Well, with respect to the accumulation 
to December 31, 1971, I think the bill is satisfactory. 


The Chairman: But then with the incidence of tax the 
amount may be very substantial. Are you going to 
assume that every employee withdraws from the plan? 


Mr. Hamilton: That is the fact now under the present 
act. 


Mr. Poissant: Yes, because of section 36. What you 
were saying was that you get the relieving provision 
here. But now you are saying that in the absence of an 
equivalent to section 36 your employee will be penalized, 
and you would like a formula which will in fact take into 
account what he would have been taxed previous to 
section 36. 


Mr. Hamilton: We are talking about future accumula- 
tions after December 31. 


The Chairman: Let us not jump ahead. I am still 
staying with the first law, and I want you to tell us about 
when you come to January 1, 1972. We know what the 
bill does in relation to the accumulation of employers’ 
contributions it preserves the taxation of them. 


Mr. Hamilton: Partially only. 


The Chairman: Partially only, yes. But in relation to 
those you get the benefit of averaging under section 36. 


Mr. Hamilton: No, the bill provides that an employee 
who withdraws from a deferred plan up to the end of 
1973 can withdraw the full amount, in effect, under sec- 
tion 36 of the present act. If he withdraws subsequent to 
December 31, 1973—and this is section 40 of the transi- 
tional provisions—he can still make an election to be 
taxed, in effect, under section 36, but the amount on 
which he can elect is restricted to the amount that he 
could have withdrawn had he in effect withdrawn on 
January ls 1972: 
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The Chairman: They are dividing the accumulation in 
two and they are saying that any part of that accumula- 
tion that he might have taken out if he had retired on 
December 31, 1971 is an amount that he can pay tax on 
and get the benefit of averaging under section 36. 


Mz. Hamilton: In other words, they are not making the 
bill retroactive in that respect. 


The Chairman: No. And you are prepared to accept 
that. 


Mr. Hamilton: That is something we can accept. How- 
ever, the bill goes further, and in section 88 of the 
transitional provisions it says that if the employee makes 
any election under section 40, then general averaging and 
forward income averaging does not apply to any other 
income of that year. So, in effect, if the employee does 
not withdraw until 1980, he can elect on his accumula- 
tions to December 31, 1971 to have section 36 apply. But 
then he is denied any averaging on his subsequent 
accumulations from January 1, 1972 until 1980, when in 
fact he withdraws, and he will be taxed on that portion 
as ordinary income when he withdraws. 


The Chairman: That will not be annually; it will be 
when he withdraws? 


Mr. Hamilton: Yes. So that this, in effect, could result 
in such substantial tax on subsequent accumulations 
under the new act as to make it impossible for him to 
elect under section 36. Section 38(2) denies general aver- 
aging and forward income averaging if any election is 
made under section 40. So what I am saying is that the 
denial of section 38(2) really denies to the employee who 
withdraws, say, in 1980 the application of section 36 to 
his accumulations prior to the introduction of the bill, 
and in that way it is retroactive. 


Mr. Pickering: Mr. Chairman, could I suggest that, 
leaving aside the transitional provisions, what we are 
interested in as to the future treatment of withdrawals is 
that the company’s contributions and the earnings of the 
fund would be treated as ordinary income? Any realized 
capital gains withdrawn would be included in income at 
50 per cent rather than at 100 per cent, and that the 
unrealized capital gains on securities withdrawn or taken 
in kind would be rolled over and taxed as capital gains 
at the time the gains are realized. Along with this we 
would recommend that the option remain of taking out 
an annuity, so that the employee would have the choice 
of taking the benefit as a pension or as a lump sum. We 
believe that this proposal is generally consistent with the 
application of the capital gains tax in other situations. 
Capital gains of trusts in general are taxed in the hands 
of a beneficiary as capital gains when realized by the 
trust. Any gain on trust assets transferred in kind to the 
beneficiary of an ordinary trust is deferred until the 
beneficiary realizes that gain. 


What we are asking is that the rules applicable to 


trusts in general be applied in the case of deferred 
profit-sharing plans. 


The Chairman: Could you pause there for a moment, 
Mr. Pickering? 
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Mr. Pickering: Yes. 


The Chairman: That is really the point of difference. 
You are ready to accept the treatment proposed in the 
bill in relation to the portion of the accumulated contri- 
butions by the employer as at December 31, 1971. You 
are prepared to accept that amount on the basis that the 
employee had withdrawn on that day, and you are pre- 
pared to accept what the bill says; that is, that you get 
the benefit of the averaging under section 36 and you pay 
income tax. 


Mr. Pickering: I am glad that I said at the outset that I 
am not a tax lawyer, because I am not sure. We are 
certainly prepared to accept the future treatment. 


Mr. Hamilton: I believe what the chairman says is 
correct. We would be prepared to accept it, with the 
qualification that the limitation in section 38(2) of the 
transitional rules is, we feel, unfair in that it denies 
section 36 retroactively, in effet, to an employee who 
withdraws at any time after December 31. 


The Chairman: Let us put it this way: You have the 
accumulation of the employee’s contributions and so you 
draw a line at December 31 ,1971, and that is one 
accumulation; you arrive at a total amount as though the 
employee had retired and withdrawn on that date. The 
bill deals with a way of taxing that and it does give you 
the benefit of section 36 and the averaging provisions. 


Mr. Hamilton: Correct. 


The Chairman: But the employee has not actually 
withdrawn and the employee’s contributions continue to 
come in. There may be a balance left in the accumulation 
of the employee’s contributions in the calculation that 
you make at that date, but he does not retire until 1980. 
Under the new bill that is an entirely new ball game, is 
it not? The whole accumulation is shared in that accumu- 
lation, and whatever balance, if any, that is left after you 
do your arithmetic for December 31, 1971, and for the 
accumulation right down to the date he actually with- 
draws, is subject to income tax at the marginal rate, and 


you do not get the benefit of section 36 of the present act. 
Is that right? 


Mr. Hamilton: Yes, including capital gains at 100 per 
cent. 


The Chairman: Yes. 
Mr. Hamilton: Realized or unrealized. 


The Chairman: Yes, and included in it would be capital 
gains that the fund may have made during that period, 
and it would be taxed at income rates. 


Mr. Hamilton: Yes. 


Senator Connolly: When does the tax on the first 
accumulation become exigible under the new bill? Does 
it become exigible on January 1, 1972? 


The Chairman: That is right. 


Mr. Hamilton: No, only when the employee withdraws. 
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The Chairman: 
misunderstood. 


I think your question has been 


Mr. Hamilton: When is it payable? 
The Chairman: Yes. 
Mr. Hamilton: When the employee actually retires. 


Senator Connolly: In other words, in the year of his 
retirement he is going to have a very complicated return. 
He is going to have to figure his taxable income from the 
fund to the January 1, 1972 with the provisions of the act 
as the act now exists. He is going to have to make a 
calculation of tax owing. 


Mr. Hamilton: That is not quite correct. Section 36 
disappears from the bill. The taxing section levies a tax 
in a similar way to section 36, but it is no longer section 
36. For example, if he retired in 1980 the three years 
average would be the years 1977, 1978, and 1979. 


Hon. Mr. Phillips: We are here to find out what relief 
you want, as opposed to an analysis of the new bill. What 
relief do you want? Do I understand that when an 
employee receives his share of the deferred profit-sharing 
plan, to the extent that the portion received consists of 
shares of the company that employed him, he would not 
be taxed but he gets the benefit of a roll-over until he 
sells the shares? 


Mr. Pickering: Right. 


Hon. Mr. Phillips: Is that not the basic point you are 
asking? 


Mr. Pickering: Yes, and one other point. 


Hon. Mr. Phillips: Suppose he were to receive shares in 
companies other than those of your company? Are you 
asking for the roll-over on those shares as well? 


Mr. Pickering: Yes. 


Hon. Mr. Phillips: So what you are saying is that to 
the extent that he receives securities of companies, the 
‘capital gains tax be deferred until he realizes on those 
shares. Is that it? 


The Chairman: Yes, and it would follow the ordinary 
rules in relation to the assessment of capital gains. 


Mr. Hamilton: And that they be taxed at the rate of 50 
per cent. 


The Chairman: That is the capital gains rate. 
- Hon. Mr. Phillips: That would follow. 


Mr. Pickering: If the capital gain is realized, he will 
add that to his income. 


Hon. Mr. Phillips: He will pay that at the time of 
realization. 


Mr. Pickering: Yes, and if the capital gain is not real- 
ized then it will be rolled over. 


Hon. Mr. Phillips: I know that. At what cost does he 
get those shares from the point of view of the roll-over? 


Mr. Pickering: In our proposal to the department we 
proposed that it be at the cost at which it was acquired 
by the trust which, hopefully, will be lower than the cost 
on Vday and, therefore, that would create a larger 
capital gains eventually, but we felt this was the fair and 
proper way of putting this proposal forward. 


The Chairman: That only leaves the other situation, 
and I am not sure that Mr. Hamilton has given us an 
assessment of it. 


Mr. Poissant: Mr. Chairman, may I clarify something? 
The Chairman: Yes. 


Mr. Poissant: We should divide the problems into two 
areas. You are satisfied with the situation prior to 1971, 
are you? 


Mr. Hamilton: Yes. 


Mr, Poissant: Your problem is from 1972 on respecting 
the portion of capital gains that would be accredited to 
that separate pool you were telling us about? 


Hon. Mr. Phillips: No. As I understand it, Mr. Chair- 
man, as at the end of 1971, if it includes securities then 
those securities should be subject to roll-over. 


Mr, Poissant: In 1971 they can elect on this so they are 
not too worried about it. The taxpayer has the right to 
deem that amount out of the fund. 


Am I right? 
Mr. Hamilton: Yes. 


Mr. Poissant: And you are satisfied with that 
treatment? 

Mr. Hamilton: Yes. 

Mr. Poissant: What you are interested in is the 


accumulation after that period, and you say you do not 
have the equivalent to section 36, or the transitional 
provisions for that, and because of section 38(2) you 
would not be able to have the averaging provisions 
apply. 

Let us say the roll-over has solved part of the problem 
and let us say there would not be a roll-over and there 
would be a capital gain in 1980 for that portion accrued 
from 1971 on. Are you telling us there will be no averag- 
ing provision available for that taxpayer for that period? 


Mr. Hamilton: If the employee has elected in respect of 
the accumulation to December 31, 1971. 


Mr. Poissant: He does not get a second averaging 
provision for the years 1972-80? 


Mr. Hamilton: Right. 


The Chairman: 
about? 


Which averaging are you talking 


Mr. Poissant: The forward averaging. 


Alpe Sy 


Mr. Pickering: He certainly does not get that. 


The Chairman: In other words, to identify it, he does 
not get the benefit of averaging under the bill. 


Mr. Poissani: Once he gets it, when the system starts 
he no longer has the right. In other words, I am just 
suggesting at this time that perhaps he should be permit- 
ted to make an election again, figure out the tax and 
maybe deduct the previous accumulation as of December, 
1971. Would that be agreeable? That is, if there is no 
roll-over again. The roll-over would reduce the impact of 
taxation drastically. Is that right on the roll-over? 


Mr. Hamilton: Oh yes. 


Mr. Poissant: It will reduce it drastically, so we do not 
have to worry so much about that, if there is a roll-over. 


Mr. Hamilton: If there is a roll-over, we are not 
concerned. 


Mr. Poissanit: Assume he does not get a roll-over, and 
in 1980 he withdraws from the plan; he has made an 
election as of 1971, but then there were other accumula- 
tions for, let us say, 10 years. Because he has already 
made an election, he is forbidden to make another one at 
the end of 1980. Is that right? 


Mr. Hamilton: He does not in fact make any election 
until 1980, when he withdraws. 


Mr. Poissanit: But he would not be able to make one, 
because the act says that if you have made one previous- 
ly you cannot make one again. Is that what you say? 


Mr. Pickering: It is the transitional features that make 
the problem complex. Perhaps we could go back to the 
table of comparisons. 


Hon. Mr. Phillips: We have another applicant here, and 
time is getting to be of the essence. I really would like to 
crystallize it, or shall I say “coagulate” it, in some form, 
because we must give time to others and I am watching 
the clock. 


The Chairman: Can you just tell us what it is you 
want? 


Hon. Mr. Phillips: I understand the roll-over provision 
in respect of securities, and you have indicated at what 
price you want to cost it. You have stated that it is the 
only thing you wish. We have been told there is some- 
thing more you want; you want some form of averaging 
provision as well. 


Mr. Hamilion: No. 
Hon. Mr. Phillips: You do not? 
Mr. Hamilton: We do not. 


Hon. Mr. Phillips: Do you want anything other than 
roll-over in respect of securities that the employee 
receives at the cost you have indicated? Is there anything 
more that you wish? 


The Chairman: There must be. 
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Mr. Poissant: There is the reference to that 50 per cent. 


Hon. Mr. Phillips: 
answered. 


I would rather the witnesses 


Mr. Pickering: What we are asking for is that the 
realized capital gains in the amount withdrawn be taxed 
as a capital gain; that the unrealized capital gain in the 
amount withdrawn be rolled-over and taxed eventually 
as a capital gain; and that anything else be put into 
income at the time of withdrawal and taxed under the 
general averaging provisions. 


Hon. Mr. Phillips: I do not seem to get beyond a 
request of the roll-over in respect of securities acquired 
by the employee at the time of withdrawal. Is there any 
other request? 


Mr. Pickering: As the bill stands, the realized capital 
gain which would be transmitted to the employee at the 
time he withdraws would be put into income at 100 per 
cent. We are asking that it be treated as a capital gain 
and put into income at 50 per cent. There are the two 
major things. 


Hon. Mr. Phillips: Then there is more than one. 
Mr. Pickering: Yes, right. 


Hon. Mr. Phillips: Where do we find that, on what 
page? 


Mr. Pickering: Perhaps you would look at page 4, the 
first full paragraph: 

We have proposed that the part of the withdrawal 
represented by the company’s contribution and earn- 
ings of the fund be treated as ordinary income and 
taxed subject to the general averaging provisions; 
that the realized capital gains be included in income 
at 50 per cent rather than 100 per cent; and that the 
unrealized capital gains on securities withdrawn and 
taken in kind be rolled-over and taxed as capital 
gains at the time the gains are realized. 


Hon, Mr. Phillips: Would there ever be a question that 
the realized capital gains be included in income at more 
than 50 per cent? 


Mr. Pickering: Yes, the present bill says 100 per cent. 
The Chairman: The bill says 100 per cent. 
Hon. Mr. Phillips: So that is the crucial point. 


Mr. Pickering: It is making the tax under Bill C-259 
prohibitive, as these tables show. 


Hon. Mr. Phillips: So the two points you wish are 
found in that paragraph on page 4? 


Mr. Pickering: Right. 
Hon. Mr. Phillips: As far as I am concerned, that is it. 
The Chairman: There is one additional point. They 


want to preserve the right to be able to take the annuity 
course if the employee wants it. 
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Hon. Mr. Phillips: That is assumed. 
Mr. Pickering: I would add one other thing... 


Hon. Mr. Phillips: May I, at the risk of being repeti- 
tious, say that the key to the point, that I certainly did 
not get, and which perhaps some honourable senators did 
not get, is that the realized capital gain at the time the 
employee gets it is now to be taxed at the full rate rather 
than at the capital gains rate. 


Mr. Pickering: That is right. 
Hon. Mr. Phillips: Now we have it. 


Mr. Pickering: I think there is a subsidiary matter, in 
which Mr. Hamilton has been involved, and that is that 
the so-called transitional provisions do not solve the 
problem in its entirety. It is rather a technical matter and 
I personally do not want to get into that, but we have 
attached to these papers a statement of what the problem 
is. It is on the last page, which is not numbered. 


The Chairman: Mr. Pickering, what I would like to 
know is this. When you talk about general averaging 
provisions on page 4, what general averaging provisions 
are you talking about? Are you talking about the ones 
dealt with in section 36? 


Mr. Hamilton: No. 


The Chairman: Or the ones that are available under 


this bill? 
Mr. Pickering: Under this bill. 


Mr. Hamilton: Under this bill yes. What in effect we 
are saying is that it does not seem fair that in order to 
maintain section 36 for accumulations prior to the intro- 
duction of this bill the employee has to give up his right 
to general averaging under the new bill for all future 
accumulations. 


The Chairman: You mean he is being made a second- 
class citizen? 


Mr. Hamilton: Yes. 
Hon. Mr. Phillips: So we have three points now. 


Mr. Hamilton: He gives it up not only in respect of 
future accumulations under profit sharing, but all other 
income that he may have on the early withdrawal. 


The Chairman: I think we have an understanding of it 
now, and of what you want. We have the material here. I 
do not think we need any additional reasons in support 
of what you are asking. We understand the why and the 
wherefore. 


Mr. Poissant: Mr. Chairman, would you permit me a 
question? 


The Chairman: Go ahead. 


Mr. Poissant: You said the roll-over should be trans- 
ferred at the cost that it was transferred to the trust. 


Mr. Pickering: Yes, that is right. 


24287—3 


Mr. Poissant: What will happen? The share will be 
valued at V day. Should not they be transferred either at 
the cost to the trust or the fair market value on V day? 
You will take the benefit of the appreciation as of V day. 


Mr. Pickering: If we had proposed that it be valued at 
market value on V day, presumably that would be higher 
than cost, and therefore eventually the capital gain 
would be less. We felt that valuing them at cost was a 
reasonable... 


The Chairman: Do not be generous. This is a right 
which you have. Do not be generous and give away a 
right which you enjoy under the bill. That is the purpose 
of the valuation day, you can select either your cost or 
the value on that day. 


Mr. Pickering: I think we would be very happy... 
Hon. Mr. Phillips: Whichever is higher. 
The Chairman: Do we have the point you are making? 


Senator Isnor: I am not clear on that point, Mr. Chair- 
man. Mr. Pickering, you pay by the week? 


Mr. Hamilton: I am sorry, every two weeks. 


Senator Isnor: Every two weeks. Was this pension plan 
approved by any particular body? 


Mr. Hamilton: It is accepted, or rather, it is registered 
as a deferred plan. 


Senator Isnor: As a deferred plan. Do you charge up 
your shares to the pension plan? Do you charge up in 
your salary total on each pay day the amount paid up? 


Mr. Hamilton: We make a deduction each pay day 
from the employee. 


Senator Isnor: I asked if you charged up the full 


amount each pay day. 
Mr. Hamilton: To expenses do you mean? 


Senator Isnor: To expenses. 


Mr. Hamilton: Yes, we do. 


Senator Isnor: Then you are getting credit from the 
Government on your income tax return for an amount 
larger than what you... 


The Chairman: No. 
Senator Isnor: Just a minute. 


The Chairman: You can wrestle with the answer after- 
wards. I have a number of different answers. 


Mr. Hamilton: I think what you are saying is that the 
company is getting a greater deduction than the amount 
of money the employee receives. 


Senator Isnor: I just want to make sure. 


Mr. Hamilton: The employee is not permitted to deduct 
this from his income. So while the company is claiming 
this as an expense, the employee is paying tax on it. 
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Mr. Poissant: So the average tax is not less. 
The Chairman: No. 


Senator Isnor: You do charge up the full amount of 
that man’s salary? 


Mr. Hamilton: Yes. 


Senator Isnor: And notwithstanding that, you want a 
rebate at the end of the year for pension purposes? 


The Chairman: No. 
Senator Isnor: Who is saying no? 


The Chairman: I said no. If this is a private conversa- 
tion between the two of you across the table, Senator 
Isnor. 4. 


Senator Isnor: I want the witness to answer the ques- 
tion. He has an approved pension plan and charges up 
the full salary of the employee over the year. 


Mr. Hamilton: It is not a pension plan. 
Senator Isnor: It is not a pension plan? 
Mr. Pickering: No, it is a deferred profit sharing plan. 


Mr. Hamilton: I think that the distinction, senator, is in 
the registered pension plan where the employee gets a 
deduction from taxable income of his contribution to the 
plan as he comes into the plan. He does not pay tax on it. 
Under the profit-sharing plan he does not get the deduc- 
tion. He pays tax each year as he goes along. 


The Chairman: Under this deferred profit-sharing plan, 
the employee has to pay his own marginal rate of tax on 
what he contributes. That is the difference. With respect 
to contributions to a pension plan he gets a deduction up 
to a certain limit for the amount that he pays in each 
year. This is one of the restrictions on obtaining a 
qualification for this type of plan. They pay a tax on 
their own contribution. 


Mr. Hamilton: I wonder if this would be helpful. While 
the company makes a deduction from the employee, 
nevertheless, it pays out the gross amount of the salary. 
It pays so much to the employee; and the amount which 
is deducted it pays to the credit of the employee in the 
plan. 


Senator Connolly: That is vested in the trustee of the 
plan. 


The Chairman: That is right. 


Mr. Hamilton: So the company is paying out as an 
expense everything it is being allowed. And the employee 
is either receiving all of it in cash, or getting credit for 
the part which he does not receive. 


The Chairman: Are there any other questions, Senator 
Isnor? As soon as you are through we want to hear the 
next group—but not until you are through. 


Senator Isnor: Then you are seeking benefits two ways, 
are you; first, by charging up the full amount of the 
salary, and later on... 


The Chairman: I do not know what you are talking 
about. What is this reference to charging up the full 
amount of the salary? 


Mr. Hamilion: I do not know either. It is an expense to 
the company. 


The Chairman: The company pays the salary of the 
workmen. The company makes a contribution to the 
plan. The employees in the plan pay at the ordinary 
income tax rate on the company’s contribution. 


Senator Hays: Which contribution they receive. 


The Chairman: Yes, and because they receive it, they 
pay income tax on it like any other income they receive. 
Is there anything more, Senator Isnor? 


Senator Isnor: No. 
The Chairman: Thank you very much, sir. 


The Chairman: We come now to our last hearing for 
today. These gentlemen were delayed in landing by the 
fog this morning. I can tell them that during the morning 
there was no fog here, but, we had a very good discus- 
sion. We have kefore us the Independent Petroleum Asso- 
ciation of Canada, represented by Mr. A. Ross, President 
of Western Decalta, and Mr. G. W. Cameron, the General 
Manager of the Independent Petroleum Association of 
Canada. 


J should tell you that when we conclude this hearing 
today we will adjourn until Wednesday, October 27, at 
9.30 in the morning. At the present time we have four 
appointments on that day; and on Thursday, October 28, 
we have an additional four appointments. So we have a 
lot of work to do. 


Who is going to make the opening statement? 


Mr. A. Ross, President, Independent Petroleum Associ- 
ation of Canada: I will make the opening statement. 


The Chairman: At some point a little later on the 
chairman has other obligations that he must deal with, 
and is going to vacate the Chair in favour of Senator 
Connolly, who has been kind enough to agree to take 
over. I hope the committee will accept that. 


Hon. Senators: Agreed. 
The Chairman: Go ahead, Mr. Ross. 


Mr. Hoss: Gentlemen, we wish to thank you very much 
for continuing this hearing this afternoon and for allow- 
ing us to appear before you. There may have been no fog 
on the ground, but I can assure you there was fog up in 
the air because we were up there for about two and a 
half hours waiting to land. 

At this time I would like to introduce Mr. D. A. 
McGregor, a partner with Clarkson, Gordon & Company 
in Calgary. 

In so far as our submission is concerned, the general 
remarks are pretty straightforward. We will deal at this 
point with probably the most important section regarding 
depletion. Our Association feels now, as it felt when we 
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appeared before the house committee on a prior date that 
goss depletion is much more acceptable to the industry 
and to the investing community. We recognize that nei- 
ther your committee nor the house went along with our 
recommendation. However, we would like to suggest this 
to you. On the other hand, in the event that we are going 
to end up with earned depletion as proposed in the new 
bill we would like to see the base of the earned depletion 
broadened. We believe that all land cost should earn 
depletion. 


The Chairman: On what page is that set out in your 
brief? 


Mr. Ross: On page 2. 
Hon. Mr. Phillips: It is in the third paragraph. 


Mr. Ross: Failing the acceptance of the “gross deple- 
tion” concept, our association recommends that all 
“Canadian exploration and development expenses” as 
defined in section 66(15)(b) of Bill C-259 should be 
included in determining the earned depletion base. To 
avoid any abuse in the sale of properties between compa- 
nies, it is suggested that the income from such sales by 
each taxpayer should be credited to “Canadian explora- 
tion and development expenses” and thus the total 
earned depletion base is unchanged. We also recommend 
that tangible equipment such as wellhead equipment and 
tubular goods for productive wells, battery equipment, 
processing plant costs and other equipment necessary to 
recover hydrocarbons be included in the earned depletion 
base. This is similar to what has been allowed to the 
mining industry. 


The Chairman: Do you mean in the bill? 


Mr. Ross: In the bill, yes. We also believe that it is 
inequitable that depletion on future production income 
from producing properties at January 1, 1972, should 
have to be earned without recognition of the expendi- 
tures made in the exploration for and development of 
such properties prior to November 7, 1969. We recom- 
mend that the effective date for eligible expenditures be 
retroactive to January 1, 1949, after reduction for the 
amount of any depletion allowed since that date. 


Hon. Mr. Phillips: Why do you go back to 1949? Is that 
under the new act? Is there any significance to January 
Ist, 1949? 


Mr. Ross: That was when there was change in the 
Income Tax Act and it is really a period which was 
picked as being easily distinguished. 


The Chairman: That is the beginning date of the 


present act. 


Senator Connolly: Would you say again, Mr. Ross, 
what it is you want in that respect. I have read this too, 
but I would like you to talk to it. 


Mr. Ross: Do you want me to go back over the first 
part? 
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Senator Connolly: I think it is quite clear that you 
want additional property of various kinds included in the 
base for determining depletion. 


Mr. Ross: Yes. 
Senator Connolly: Now, what about the second point? 


Mr. Ross: What we are saying in the second part is 
that expenditures which have been made in the past for 
exploration and development back to 1949 we believe 
should earn depletion as forwarded expenditures would 
earn depletion less the depletion that has been taken to 
date. 


The Chairman: Well, Mr. Ross, what you are really 
saying is that you total up the total amount of money 
you spent on exploration and development since January 
1, 1949, and on the other hand you total up the depletion 
allowances you have taken during that whole period, and 
if the difference is a plus—in other words, that you have 
spent more than you have written off—that you should 
be able to carry that forward. 


Mr. Ross: That is it exactly. It is very similar to the 
recommendation by the House of Commons in this 
regard. 


Senator Hays: How is it treated now? 


Mr. Ross: At the moment we get what is called in the 
bill “automatic depletion” so consequently we do not 
have an earned depletion right now. 


Senator Connolly: Well, in the unearned depletion 
which you are entitled to now and which is 334 per 
cent... 


Mr. Ross: Well, it is called automatic depletion. 


Senator Connolly: Well, I call it unearned depletion as 
against the earned depletion concept of the White Paper 
and the bill. But are you entitled to go back to 1949? 


Mr. Ross: Under the bill? 
Senator Connolly: No, under the act, the existing law. 


Mr. Ross: Well, under the present act your expendi- 
tures do not have any effect in calculating depletion. The 
depletion is 334 per cent of the amount of production 
income left after you have deducted expenses. Very few 
companies are getting depletion right now. 


Hon. Mr. Phillips: Because of the earned depletion 
concept? 


Senator Connolly: It is the difference in the concept 
that makes this different. 


Mr. Ross: It is an entirely different concept. 


The Chairman: But there is a question as to why you 
should carry the difference in concept away back. 


Mr. Ross: Well, I should think the reason for carrying 
the difference in concept away back is that on the con- 
verse side the expenditures were made on the basis of 
having an automatic depletion at 334 per cent. and if 
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you are going to change the basis on which the expendi- 
tures were made, then we suggest that this is a reasona- 
ble way to do it. 


The Chairman: You do have a run-in period under 
which you can operate under the present law? 


Mr. Ross: Yes, until 1976. But that will only cover part 
of the production from the property, but at the time 
those expenditures were made we expected to have a 
334 per cent carry forward. 


The Chairman: I assume that in that period somehow if 
you had any money to write off any expenses, you had 
earnings. 


Mr. Ross: Well, you have earnings, but not according to 
the definition of earnings after eligible expenditures. 


The Chairman: Did you enjoy a tax holiday? Was it 
profitable? 


Mr. Ross: In most cases you would have to say in terms 
of profit that it was not profitable. Our company, for 
example, is spending more per year than we are earning. 
We have reserves somewhere down the line and we are 
going to end up making a profit, but at this point we are 
not in a profit position. 


The Chairman: Your write-offs preserve your earnings 
and give you the cash flow but they are not called profits. 


Mr. Ross: No, it is not called profit. 


Hon. Mr. Phillips: Going back to page 2 where you 
speak about recommendations concerning tangible equip- 
ment such as wellhead equipment, et cetera, being 
included for your base, are you speaking of the extension 
of the category in respect of these types of items pur- 
chased after January ist, 1972 or are you again going 
back to 1949? 


Mr. Ross: Going back as well. 


Hon. Mr. Phillips: So it is an extension of the base and 
retroactivity. Is that right? 


The Chairman: But how can we do that? How can we 
enlarge the base? 


Mr. Ross: Just the land acquisition costs, not the 
depreciables. 


Hon, Mr. Phillips: Am I right in saying that you want 
the extension of the base back to 1949 only in respect of 
land acquisition costs? 


Mr. Ross: And drilling and exploration costs. 


Hon. Mr. Phillips: But with respect to section 72 
onwards under the new bill you want the extension of 
the base, because of the earned depletion concept, to 
include the new items you referred to? 


Mr. Ross: Yes. 


Mr. Poissant: Referring to page 2, what is your inter- 
pretation of “gross depletion’’? 


Mr. Ross: Gross depletion is a fixed percentage of the 
gross revenue after royalties and before any other oper- 
ating costs, as they have in the United States. 


Mr. Poissant: This is something we do not have now. 
Mr. Ross: No. 


Mr. Poissant: And you are recommending something 
equivalent to that in the United States? 


Mr. Ross: Yes. And the industry on balance has recom- 
mended this for 15 years. 


Mr. Poissant: In the same paragraph you say again “To 
avoid any abuse in the sale of properties between compa- 
nies it is suggested that the income from such sales... 
should be credited to ‘Canadian exploration and develop- 
ment expenses’.” Do you mean to say that if there was a 
capital gain it should be all the gain? 


Mr. D. A. McGregor, Independent Petroleum Associa- 
tion of Canada: In this respect we are talking about 
earned depletion and we are asking that land acquisition 
costs be included. Now if you did not include your sales 
as a credit against your pool of expenditures, abuses 
could arise by companies selling properties back and 
forth. 


The Chairman: I think the White Paper mentioned 
that. 

Is there any other point that you want to direct our 
attention to in particular, Mr. Ross? 


Mr. Ross: Not in-so-far as depletion is concerned. I 
think we have covered that. Then going over to Canadian 
ownership, and this is called the principal business test- 
ing type of thing, what we would like to see is that all 
Canadians, individuals as well as corporations, should be 
allowed to deduct drilling and exploration costs against 
other income. We believe that this could have a material 
effect in increasing the amount of capital available in 
Canada by Canadians for expenditures in the oil and gas 
business. Your committee recommended that this be on 
the basis of 30 per cent on a declining balance. The 
House of Commons recommended it be on 20 per cent on 
a declining balance. We feel very strongly that we would 
like to see it at 100 per cent. We think that this is a very 
tangible way of increasing Canadian ownership. 


Hon. Mr. Phillips: What does the act do? 


Mr. Ross: The current act is strictly tied down to 
principal business companies, which are mining compa- 
nies, drilling companies, exploration companies, and so 
on. 


Mr. McGregor: Except to the extent that a non-quali- 
fying corporation might have oil and gas. 


The Chairman: They could write off expenses of the 
type you are talking about. Very well. What is the next 
point? 


Mr. Ross: The next part is on foreign drilling expenses. 
The current bill has made provision for the ability to 
expense against the Canadian income 10 per cent on a 
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declining balance of expenditures made overseas. We feel 
that this should be broadened and should go to 100 per 
cent as well. We feel that if Canada wants to be a factor 
in world oil she has to recognize the facts of life. The 
facts of life are that the American companies can all do 
this, and as a result they have built multi-national corpo- 
rations and now own most of the free world oil. We think 
this is extremely important and that Canada can end up 
with some sizeable companies as well. We recognize that 
on the one hand we are saying that we want to raise 
capital for the Canadian industry, while on the other 
hand we are saying that we want to spend some of the 
capital overseas. That is quite correct. 


The Chairman: What is the advantage to Canada and 
to the tax revenues of Canada in your being permitted to 
spend some of your Canadian earnings on overseas 
development? 


Mr. Ross: We think, in terms of the advantage to Can- 
ada overall, one is going overseas to look for smal oil 
fields. They are going over there to look for major oil 
fields. You have seen that many Canadian companies, 
even despite this lack of being able to do it, are over 
making applications in the North Sea, Norway, and so on. 
They are looking for major oil pools. We think that it is 
in our interest to get ourselves diversified around the 
world and to participate in some of the major oil pools 
in the world. This means that the Canadian company 
that is successful in finding a major amount of oil over- 
seas has to reflect in the size of the company and the 
opportunities available to Canadians, and so on. So we 
think it is important that way. 


The Chairman: It gives you a chance to battle your 
competitors abroad. 


Mr. Ross: Exactly. 


The Chairman: And it may be that you can keep more 
of the field here for yourself. 


Mr. Ross: Well, it does other things, too. In this type of 
business you have to be worried about your shares price, 
because you have always got to be raising money. If you 
have interest in an attractive overseas area this will have 
an effect, because it will mean that you can raise more 
money either in this country or in the United States, and 
a lot of that money will be used in Canada. Certainly, 
that is one means of helping the Canadian companies 
materially. 


Senator Connolly: I suppose too that overseas earnings 
ultimately, if they are high enough, all accrue to the 
benefit of the Canadian economy. 


Mr. Ross: Right. We suggest here that overseas earn- 
ings be taxed as part of the Canadian income of the 
company. 


Senator Connolly: You also suggest that the expendi- 
tures overseas be either a deduction from the profits, 100 
per cent of the profits earned by the subsidiary, or, at the 
option of the company, be made available as a Canadian 
deduction. 
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Mr. Ross: Exactly. The American government did this 
quite some time ago, and as a result they ended up, as I 
said a moment ago, owning most of the oil of the free 
world. This has been extremely beneficial to the United 
States economy. There is no question about that. So far 
as we are concerned, the American government took a 
chance in allowing their companies to go over and in 
allowing them to have this deduction, but it has come 
back home very materially to them. 


We think that exactly the same thing would happen in 
terms of Canadian companies. After all, there is no 
Canadian company that is going to go overseas to look 
for 25 barrels of oil a day, or that type of thing. They are 
going over there to look for major oil fields. We are 
satisfied that some of them will strike those oil fields. 
This is similar to the approach with regard to allowing 
Canadian individuals and companies to have drilling and 
exploration expenses in this country. We believe that if a 
company goes over there to look for oil it does not go 
there to lose money. Other people we have talked to 
down here have suggested, “Well, how much money is 
the Government going to lose?” I say nobody is going to 
go in there to lose money. They are going to go in there 
to make money, and we are satisfied that they are sensi- 
ble people and that over a period of time they will be 
making an asset. Naturally you are gambling into the 
future, but that is what everybody does in the oil 
business. 


Senator Hays: What other countries follow the same 
practice as the United States follows in this regard? 


Mr. Ross: Senator Hays, I am really not too well aware 
of the taxation of other countries. The Americans are 
certainly the major example of it. I believe that the 
French have a certain amount of latitude in this 
direction. 


Senator Connolly: What about the British? 


Mr. Ross: No. 


Senator Connolly: Through the years, when they had 
the Empire, did they not do it then? 


Mr. Ross: The British have ended up fundamentally 
with one major oil company, which is BP, and a minority 
interest in Shell. The Americans have five major oil 
companies, plus a considerable number of other very 
sizeable companies. For example, a company such as 
Ashland is as big as Imperial Oil. They have many 
companies of that size. If you look at the world reserve 
of oil and gas you will see that the United States owns 
most of it. This results largely from the fact that they 
encouraged their nationals to go overseas. Admittedly, 
part of that encouragement, very frankly, was that the 
Americans became concerned in 1920, or so, that they 
were going to run out of oil. Therefore, they encouraged 
their people to go overseas. 


The Chairman: Gentlemen, I am sorry, but I must 
excuse myself now. I will ask Senator Connolly to take 
the Chair while you deal with the subjects of stock 
options and tax-free re-organization. You may be sure 
that I have read your brief in its entirety. 
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Mr. Ross: Thank you very much, Mr. Chairman. 


Senator John J. Connolly (Acting Chairman) in the 
Chair. 


The Acting Chairman: Would you please continue, Mr. 
Ross? 


Mr. Ross: Yes, senator. The next section of our brief 
deals with stock options. We anticipated earlier, before 
this bill came out, that stock options would be subject to 
capital gains tax. It would appear that stock options will 
be subject to the ordinary income rates after 1973, and 
we feel very strongly that stock options have been and 
are a very effective means of motivating technical people. 
Also in terms of an independent company, they are one 
of the few means by which you can attract extremely 
capable people to the company because an independent 
company, by the nature of its size, is much more risky 
than a larger company, and we have found this to be 
extremely effective in attracting people. 


We recommend that stock options be subject to tax at 
capital gains rates at such time as the gain is realized. 
The reason for that is because there are many inter-listed 
stocks and you exercise a stock option which is consid- 
ered to be a buying of stock in terms of the S.E.C., and 
you cannot trade in the stock for six months. As a result, 
we have had situations in the last few years where 
people have exercised stock options at one price and 
could not sell for six months... 


The Acting 
regulations? 


Chairman: Because of the S.EC. 


Mr. Ross: Yes. 


The Acting Chairman: Have we got a similar regula- 
tion in Canada? 


Mr. Ross: No, we have not, but there are many inter- 
listed companies and, of course, with the amount of 
money we are talking about in this industry, unfortu- 
nately, you have to go to the American market quite 
often, so the only way you can sell securities there is 
through the S.E.C., and you are stuck with the regula- 
tion. As I say, there have been illustrations where people 
have exercised a stock option and they are taxable on it 
in Canada at that price, and six months later the price 
has dropped well below the option price, and so they end 
up owing the bank, owing the Canadian Government, 
and having securities which are less than the amount of 
the bank loan. We believe that can be cured by our 
suggestion here. 


The Acting Chairman: Could you spell out your 
suggestion again, please? 

Mr. Ross: Yes. Our suggestion is that the stock 
option—and we are only talking about proper ones that 
are 95 per cent of the market value of the shares on the 
date the option is granted—be subject to capital gains 
taxation at the time that the gain is actually realized. 
This means at the time the stock is sold and not at the 
time that the option is exercised, as currently is the case. 


Mr. McGregor: This is really no different from what is 
happening now in a good many companies which are 
giving employees interest-free loans to purchase capital 
stock of a company, payable, perhaps, ten years down the 
road. Under the new bill, using that type of plan, that 
employee is only going to be subject to a capital gains 
tax on realization. 


The Acting Chairman: In other words, the loan is used 
to buy stock today, and the loan is repaid, let us say, 
three years hence, and presumably the loan would be 
repaid out of whatever return the sale of the stock might 
produce. 


Mr. McGregor: Most of them, senator, are going on ten 
years interest-free loans. That is really, in effect, the 
same as this proposal. I think you will see more of that. 


Mr. Ross: If they do not change this I think you will 
see more of it. 


The Acting Chairman: In other words, this is a loop- 
hole in the bill. 


Mr. Alan Irving, Legal Adviser to the Committee: That 
has always existed. We have had stock options being 
taxed as income in the bill for some time. 


Mr. Ross: Stock options as income? 

Mr. Irving: When you exercise your option. 
Mr. Ross: No. 

Mr. Irving: Under section 85A. 


Mr. McGregor: Yes, you are correct. The difference 
between the option price and the price that it was exer- 
cised at has been treated as income, and anything above 
that has been tax free. 


Mr. Irving: Right. 


Mr. Ross: But the way that is treated as income is very 
different than the way which is proposed under this bill. 
It is an averaged income over three years which is quite 
different. 


Mr. Poissant: You do not have the averaging provisions 
under the new bill, but you will have forward averaging. 


Mr. McGregor: We do not really consider that as a 
benefit. 


Mr, Poissant; Going back to what we touched on 
before, it will continue to be treated as income. 


Mr. Ross: Yes, but the difference is it was treated as 
income at the average income rate. 


Mr. Poissani: Yes, you are right, and the only averag- 
ing provisions you are left with are the locking averaging 
or the forwarding averaging, and it is of no value to you. 


Mr. Ross: The net effect really is that if the top part of 
your bracket is 50 per cent, under the current tax you 
are probably paying, let us say, 22 to 25 per cent or 
something in that order. Under this proposal you would 
be paying 50 per cent because it is the marginal end that 
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is going on. As Mr. McGregor suggested, there are loop- 
holes like convertibles, debentures that you do not pay 
interest on, and so forth. Those things are all just getting 
around this and, of course, they mess up the capitaliza- 
tion of the company and they are difficult to do because 
the directors get themselves into a great sweat about 
paying out a few debentures here and there, or lending 
money to officers or individuals. 

In our company, for example, we have stock options 
right from the chairman of the board right down to some 
of our third line accounting people, and there is just no 
question that we find they are extremely effective. It 
increases the amount of work these people do and their 
attitude is unbelievable. They used to go home at 4 
o’clock and now they are there until 6 or 7 o’clock on 
weekends. Frankly, I do not believe Canada can take 
away this type of incentive. 

Going to the next one, honourable senators, we have 
tax-free reorganizations; I would rather not deal with 
that at all, if you do not mind. 


Mr. McGregor: Under section 17 of the current bill, it 
was possible to donate oil and gas properties to a wholly- 
owned subsidiary without tax incidents. This allowed 
companies which operated in different jurisdictions to 
bring their businesses together, and carry on in order to 
effect savings. The new bill takes that privilege of dona- 
tion away from the companies and really sets up a barri- 
er against any reorganization. 


Mr. Ross: Has this been abused? 


Mr. McGregor: No, not a bit. It has been used by 
American companies to form Canadian subsidiaries in 
order to get leases in the Northwest Territories and the 
Yukon. The only way they could obtain their properties 
there was to form a Canadian subsidiary and donate the 
property to it. It certainly has not been abused. 


Senator Isnor: Are you making a brief on behalf of 
American companies or Canadian companies? 


Mr. McGregor: I am simply saying it was used by 
American companies to become Canadianized. It has also 
been used by Canadian companies which might have half 
a dozen subsidiaries in order to get all of their properties 
into one operating company. 


The Acting Chairman: This is a roll-over which could 
take place, as I understand it, between a Canadian parent 
company and a Canadian subsidiary or between an 
American parent company and a Canadian subsidiary, or 
vice versa. 


Mr. McGregor: Yes, it is really a tax-free roll-over. It 
is the same principle as in the liquidation of a subsidiary. 


The Acting Chairman: You used the words “tax-free 
reorganization”; the key to it is where there is a business 
reason. 


Mr. Ross: It also states that you must get advance 
rulings which boils down to the fact that the tax depart- 
ment is going to look at it, and make sure it is a business 
reason. 


The Acting Chairman: Will they give you a ruling on 
this in advance? 


Mr. McGregor: They have been giving rulings on this 
very thing in advance, providing one did have a good 
business reason—and they are pretty tough about the 
business reasons, too. 


The Acting Chairman: Advance rulings are not very 
easy to come by in other areas. In this area it has been 
satisfactory? 


Mr. McGregor: Yes. The present bill will really stop 
any form of reorganization, because it taxes the roll-over. 


The Acting Chairman: At what rate? 
Mr. McGregor: As ordinary income. 


Mr. Poissant: Mr. Ross, which subsection of section 17 
were you referring to? 


Mr. Ross: Section 17(7). 


Mr. Poissant: That relates only to depreciable property, 
does it not? 


Mr. McGregor: It may be subsection (5). I did not bring 
a copy. 


Mr. Ross: Could we look it up for you and advise you 
of it? . 


Mr. Poissant: Yes. 


Senator Benidickson: Mr. Chairman, for the record, 
may I admit that I have not been a constant participant 
at this committee, due to events that will culminate 
today. 

This morning the chairman indicated that I had come 
late to this morning’s meeting. I wish to indicate that I 
had been active on bilingualism by submitting myself 
from § o’clock on, before our meeting, to a little tutoring 
for two hours. 


I am not acquainted with the gentleman who just 
spoke. Is he an adviser to this committee? 


The Acting Chairman: Yes, he is a member of the staff. 


Senator Benidickson: That is fine, and his bilingualism 
is of course perfect, but I did not understand. 


The Acting Chairman: Mr. Mitchell is a member of Mr. 
Poissant’s firm. 


Mr. Poissant: Were you referring to me? 


The Acting Chairman: Mr. Poissant is our chief adviser 
on the technical side. 


Senator Benidickson: I explained why I was a little out 
of date and I recognized, perhaps, Mr. Poissant’s skill, but 
I did want to point out that in Hansard we often raise a 
question, starting with “we”. 


Mr. Poissant: I apologize. 


Senator Benidickson: I ask that in future in committee, 
the committee insist that only senators may use “we”. 
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Mr. Poissant: It is well taken. 


Senator Benidickson: I admire your bilingualism, Mr. 
Poissant, and regret mine, which I am trying to improve. 
That is why I was late this morning. But if you are our 
advocate, or our inquisitor... 


The Acting Chairman: Our adviser. 
Senator Benidickson: Oui. I want to make the sugges- 
tion that for the future you perhaps say: “The committee 


might want to know this.”—not “we’’. 


Mr. Poissant: Thank you very much, Senator. 


Banking, Trade and Commerce 


October 21, 1971 


Senator Benidickson: The committee could end up in a 
minority position, and you do not ask questions starting 
“WiC Or pal OUSi- 


Senator Smith: They might want to vote, at some 
future stage. 


The Acting Chairman: We might need a vote right 
now. Mr. Ross, are there any other questions or is there 
anything else you want to deal with at this stage. With 
respect to this last point, you will write in about it. We 
thank you very much. You have been very helpful to us, 
and we appreciate your coming here. 


The committee adjourned. 


Published under authority of the Senate by the Queen’s Printer for Canada 


Available from Information Canada, Ottawa, Canada. 


Govern meal 


P wh lication: 


THIRD SESSION—TWENTY-EIGHTH PARLIAMENT 


1970-71 
THE SENATE OF CANADA 
PROCEEDINGS 
OF THE 


STANDING SENATE COMMITTEE ON 


BANKING, TRADE AND COMMERCE 


The Honourable SALTER A. HAYDEN, Chairman 


WEDNESDAY, OCTOBER 27, 1971 


Try Ae ‘ 


F a 

a hata ie 
i "UV 49 (97% +. 
~N ; J | aK ae 

Eighth Proceedings on: ~~, eee a 

£ 8 NS Wy. ot vy 
“Summary of 1971 Tax Reform Legislation’ < 5 
ae ot 


YQ 


(Witnesses—See Minutes of Proceedings) 


24289—1 


THE STANDING SENATE COMMITTEE ON 
BANKING, TRADE AND COMMERCE 


The Honourable Salter A. Hayden, Chairman 


The Honourable Senators, 


Aird 
Beaubien 
Benidickson 
Blois 
Burchill 
Carter 
Choquette 


Connolly (Ottawa West) 


Cook 

Croll 
Desruisseaux 
Everett 
Gélinas 
Giguére 


Grosart 
Haig 

Hay den 
Hays 

Isnor 

Lang 
Macnaughton 
Molson 
Smith 
Sullivan 
Walker 
Welch 
White 
Willis—(28) 


Ex officio members: Flynn and Martin 


(Quorum 7) 


Order of Reference 


Extract from the Minutes of the Proceedings of the 
Senate, September 14, 1971: 


“With leave of the Senate, 


The Honourable Senator Hayden moved, seconded 
by the Honourable Senator Denis, P.C.: 


That the Standing Senate Committee on Banking, 
Trade and Commerce be authorized to examine and 
consider the Summary of 1971 Tax Reform Legisla- 
tion, tabled this day, and any bills based on the Budget 
Resolutions in advance of the said bills coming before 
the Senate, and any other matters relating thereto; and 


That the Committee have power to engage the ser- 
vices of such counsel, staff and technical advisers as 
may be necessary for the purpose of the said 
examination. 


After debate, and— 


The question being put on the motion, it was— 


Resolved in the affirmative.” 


Robert Fortier, 
Clerk of the Senate. 
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The Standing Senate Committee on Banking, 


Trade and Commerce 


Evidence 


Ottawa, Wednesday, October 27, 1971 


The Standing Senate Committee on Banking, Trade and 
Commerce met this day at 9.30 a.m. to give consideration 
to the Summary of 1971 Tax Reform Legislation, and any 
bills based on the Budget Resolutions in advance of the 
said bills coming before the Senate, and any other matters 
relating thereto. 


Senator Salter A. Hayden (Chairman) in the Chair. 


The Chairman: Honourable senators, I call the meeting to 
order. 


We have four appearances this morning: Noranda Mines 
Limited; Bethlehem Copper Corporation Ltd.; The 
Canadian Gas Association; and the ad hoc Committee of 
Supporting Voluntary Agencies. Noranda Mines Limited 
will be heard first, and the appearances on behalf of 
Noranda Mines Limited are: Mr. Alfred Powis, President; 
and Mr. D. H. Ford, Director of Taxation. 


The usual practice, gentlemen, is that you make an open- 
ing statement, and then any questions honourable senators 
have will follow; after which you may develop any further 
matters you wish. 


Mr. Alfred Powis, President, Noranda Mines Limited: Thank 
you, Mr. Chairman. 


I might say at the outset, honourable senators, that we 
have submitted a brief which is really brief, which is 
unusual for us. I would like to apologize to honourable 
senators for a couple of spelling and typographical errors 
in the brief; which we prepared rather hurriedly with the 
thought that we would be appearing last week. 


It was not our intention in this brief to revive the various 
arguments in favour of the existing incentives for the 
mining industry. The Government has apparently made a 
decision and, for the time being at least, it appears we will 
have to live with that decision. 


Our submission focuses on two areas which are of par- 
ticular concern to Noranda, where we believe that the 
intentions of the Government have been perverted by the 
proposed regulations in connection with Bill C-259. 


In August, 1970, in response to many objections raised 
against the original proposals as they affected the mining 
industry, the Minister of Finance wrote to his provincial 
counterparts proposing, among other things, that the 
expenditures eligible to earn depletion would be expanded 
to include the cost of new facilities located in Canada to 
process mineral ores to the prime metal stage, and certain 
expenditures in connection with a major expansion of an 
existing Canadian mine. 


Based on our understanding of this announcement, 
Noranda decided to proceed with a $120 million expansion 
of copper production in the Province of Quebec. Our prob- 


lem with the proposed regulations really falls into two 
areas: the first is that we had understood that in connec- 
tion with the announcement by the Minister of Finance in 
August, 1970, expenditures for new facilities to process ore 
to the prime metal stage in Canada would be eligible to 
earn depletion. 


Senator Connolly: Would you just repeat that? You are 
going rather quickly. 


Mr. Powis: I beg your pardon, sir. We had been led to 
believe by the letter from the Minister of Finance to his 
provincial counterparts, which he wrote in August, 1970, 
that expenditures for new facilities to process ore to the 
prime metal stage in Canada would be eligible to earn the 
depletion. 


Senator Connolly: Facilities to process ore to the prime 
metal stage? 


Mr. Powis: Yes; in other words, smelters and refineris. I 
might say that $30 million of this $120 million program 
involved expenditures of that nature. We now understand 
from officials of the Department of Finance that in order 
for such processing facilities to earn depletion, they must 
be new from the ground up and that facilities built to 
process ores on a custom basis—that is, for other mines— 
will not be eligible to earn depletion. In our case some $30 
million of this $120 million program falls into that 
category. 


The Chairman: Custom smelting? 


Mr. Powis: Yes, custom smelting and refining, sir. 


The second problem which we have is in connection with 
the establishment expenses which are an integral part of 
the expansion of our Gaspé mine. 


Senator Connolly: Are you going to expand on the first 
point later? 


Mr. Powis: I will if you wish, sir. 

Senator Connolly: Shall we do it now, Mr. Chairman? 
The Chairman: Is that convenient, Mr. Powis? 

Mr. Powis: Yes. 


Senator Walker: This letter left no question about it, did 
it? You felt you could rely on the letter you have referred 
to? 


Mr. Powis: There was no question in our minds at all. As I 
say, we relied on this. As a matter of fact, shortly after 
these new regulations were put out we were contacted by 
Mr. Bourassa from Quebec who said, ‘Now we have the 
regulations which are specifically designed for cases of 
your type. This new proposal in terms of tax reform is 
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specifically designed for projects of your sort, and I hope 
you will now be able to get off the ground,” which, of 
course, we did. We are completely committed to this pro- 
ject; it is well under way. 


Senator Connolly: Is there a regulation in effect now, at 
least in draft form, which seems to be at variance with the 
terms of the letter of August, 1970? 


Mr. Powis: No, sir, we have not seen a draft. 
Senator Connolly: You have not seen one? 


Mr. Powis: The regulations, as I understand it, do not 
form part of the bill at all. The regulations are something 
that will be promulgated by the minister following the 
enactment of the bill. 


The Chairman: But the regulations must have their basis 
in the bill. 


Mr. Powis: Yes. 


Senator Connolly: Where did you get your information 
that the regulations are at variance with the letter and 
with the bill? Does the bill conform to the letter? 


Mr. Powis: You have to take the bill plus the regulations 
in order for it to conform with the letter. 


Senator Connolly: But you have not got the regulations. Is 
there anything in the bill that touches on the point that is 
made in the letter of August, 1970? 


Mr. Powis: I would have to rely on Mr. Ford for this. 


Mr. D. H. Ford, Director of Taxation, Noranda Mines Limited: 
The bill merely provides for deduction for depletion as 
allowed by regulation. That is the present situation. Then 
you must turn to the regulations for the determination of 
these allowances. 


Senator Beaubien: But you have not got the regulations. 


Mr. Ford: What we have is a news release of July 6. 


Senator Connolly: This year? 
Mr. Ford: Yes. 
Senator Molson: By whom? 


Mr. Ford: By the Department of Finance. It says in the 
first paragraph: 


Finance Minister E. J. Benson today released a paper 
outlining proposed regulations to apply to mining and 
petroleum. 


This is all we have, and I understand this is all we are 
likely to have. 


The Chairman: This was a press release? 
Mr. Ford: A news release. 


Senator Connolly: Would you read that again more 
slowly? 


Mr. Ford: The first paragraph of the covering letter to the 
news release says: 


Finance Minister E. J. Benson today released a paper 
outlining proposed regulations to apply to mining and 
petroleum. 


Senator Connolly: Have you those proposed regulations? 
Mr. Ford: Yes, it is part of the news release. 

Senator Connolly: What do they say? 

Senator Walker: That is the part that is relevant. 


Mr. Ford: It is what Mr. Powis has been saying. It is a 
four-page document. 


Senator Connolly: Perhaps you would give us the salient 
points. 


Senator Beaubien: That is what Mr. Powis has given. 


Senator Connolly: But we did not realize they were tied in 
so closely, and I want to make sure we get the record 
straight. 


Mr. Ford: With respect to earned depletion as it applies to 
the kind of expenditure Mr. Powis has referred to, it says: 


Eligible expenditures, include the following: ... 


(c) Expenditures on new buildings and machinery, to 
the extent that they are to be used to process ore from 
Canadian mineral resources beyond the stage to which 
they were previously processed in Canada, up to but 
not beyond the prime metal stage or its equivalent. 


On the face of it, that would cover a large part of 
Noranda’s proposal, but we understand the interpretation 
given to that— 


Senator Connolly: This is the point that is not in the 
regulations that you are now giving us? 


Mr. Ford: Yes, sir. 


Senator Connolly: You got this subsequent material from 
the Department of Finance? 


Mr. Ford: Not material; this was an interpretation. 


Senator Connolly: You got this interpretation from the 
Department of Finance? 


Mr. Ford: Yes, sir. 


Senator Connolly: Now would you tell us what it is? I just 
want to make the record crystal clear, if we can. 


Mr. Ford: Expenditures on custom smelting refineries are 
entitled to earned depletion. 


Senator Connolly: It seems to me Mr. Powis had another 
point as well. He covered custom refining, but he covered 
another point, did he not? 


Senator Molson: Building. 


Mr. Powis: The other point, the metal point, that I wanted 
to cover has to do with mining development. 


Senator Connolly: But did you not also say that additions 
to existing facilities would not be included, that it had to 
be from the ground up? 
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Senator Walker: That would be new buildings. 
Senator Connolly: Completely new. 


Mr. Powis: Completely new from the ground up, that is 
correct. This again is an interpretation we were given by 
officials of the Department of Finance. I could argue, for 
example, our smelter expansion is in a sense new from the 
ground up, that it involves new building, new equipment 
and so on. 


Senator Connolly: Certainly new expenditure. 


Mr. Powis: Certainly new expenditure in any case, anda 
very substantial one. 


Senator Connolly: And it is the kind of expenditure that 
seemed to be covered by the letter of August, 1970, upon 
which you relied. 


Mr. Powis: Yes, sir. 
Senator Connolly: That is the point. 
Mr. Powis: That is correct. 


Senator Connolly: I think that might be a little clearer to 
us, Mr. Chairman. 


The Chairman: Except that there are a number of prob- 
lems. First, you have regulations, and they have been read. 
Then on top of that you have at a later date interpreta- 
tions. The interpretations are not in writing, and the inter- 
pretations have been madeé by somebody in the Depart- 
ment of Finance. Whether he knows much, a lot or a little 
about mining, I do not know. The question is: What is the 
position of those interpretations? I think you would have 
to force the issue in order to get some commitment. I think 
we have to look at it on the basis that administratively, on 
the basis of those interpretations, it is proposed to apply 
the regulations in that form, and yet when you analyze 
what is said, “expenditures on new buildings and machi- 
nery”’ is easily understandable. 


...to the extent they are to be used to process ore 
from Canadian mineral resources beyond the stage to 
which they were previously processed in Canada, up 
to but not beyond the prime metal stage or its 
equivalent. 


What is the position with respect to the processing on 
which you have spent this amount of money, the process- 
ing facilities? They start with the raw ore? 


Mr. Powis: Actually, they start normally with a concen- 
trate, which is upgraded raw ore. They go then through a 
smelter, which produces metal that is roughly 993 per cent 
pure. They then go through a refinery which purifies the 
smelted copper and extracts other valuable metals, such 
as silver and gold, from the smelted copper ore. 


The Chairman: What was the stage of the processing of 
ore from Canadian mineral resources at the time they 
issued these regulations? 


Mr. Powis: It varied. In the case of copper, a very high 
percentage of the copper produced in eastern Canada had 
been smelted and refined in Canada. In western Canada 
this is not so. Here again the difficulty is, taking the literal 
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interpretation of that wording, if a new mine came into 
production and new production is created that had not 
previously been processed in Canada, you cannot process 
it beyond the stage to which it had been previously proc- 
essed. The wording is somewhat confusing. 


The Chairman: What was the stage in Canada in the 
processing of ore from Canadian mineral resources at the 
time they issued these regulations? Anywhere in Canada 
by anybody in Canada. 


Mr. Powis: It is hard to generalize, but every important 
metal produced in Canada is now processed to the prime 
metal stage. However, the problem is that new mines are 
being developed. There has not been sufficient smelting 
refining capacity in Canada to handle the production of 
those new mines, and this is specifically what our expan- 
sion of Noranda Quebec and the expansion of Montreal 
East is designed to do; it is designed to treat the concen- 
trate being produced by certain new mines in this country. 


The Chairman: Let us pause for a moment to analyze 
that. In these allowances, they are going to authorize 
expenditures on new buildings and machinery. Surely we 
could eliminate right away that this means what it says; 
that is, it means expenditures in relation to the construc- 
tion of new buildings and the installation of new machin- 
ery. If you have existing processing facilities, you might 
very well question whether you are going to replace them; 
but what you are contemplating in your development is 
new buildings, new machinery, in relation to new mineral 
production. 


Mr. Powis: Yes, sir. 


The Chairman: And if this wording does not cover it, 
someone is making an awful distortion, it appears to me. 


Mr. Ford: The question is whether the expansion of an 
existing building is a new building. 


Senator Connolly: This is a refinement, and a very impor- 
tant one. 


Mr. Ford: It is one we are faced with. 


Senator Connolly: That is the one you are faced with 
because you had an existing facility to which you are 
adding? 


Mr. Powis: These are not regulations. 


Senator Connolly: Would you answer that question? Did 
you have an existing facility to which you have added? 


Mr. Ford: Yes. 


Senator Connolly: You have expanded your facilities. It 
would seem, in the light of the letter of August, 1970, which 
you have given to us, that that addition, that expansion, 
should qualify as well. 


Mr. Ford: According to our expectation, it would. 


Senator Connolly: It was on that basis that you went 
ahead. 


The Chairman: It is new building, new equipment. 


Senator Connolly: Certainly. 
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The Chairman: I seem to recall that when this statement 
was originally made, in August, we wrote something in a 
prologue to deal with that announcement, because we 
thought these were the things that should happen. There 
was a press release at that time. Have you copies of it? 


Senator Benidickson: A lot of people were refusing to go 
ahead with expansion in the mining industry, because of 
the uncertainty created by the White Paper. 


The Chairman: It seems to me that what that release 
talked about was the expanding of the facilities that were 
in place. This was the whole burden of the release, and this 
was the signal for the industry to go ahead. 


Senator Benidickson: Because they were mixed up. It 
seemed that they were just clouded in bewilderment about 
the White Paper. 


The Chairman: Yes. Have you the press release? 


Mr. Powis: No. It is a letter, actually. 


Mr. Ford: It is the penultimate paragraph in the minister’s 
brief. 


The Chairman: Yes. Mr. Powis has handed me this. I have 
seen this before. It is a letter in the form of a news release 
from the Department of Finance, dated August 26, 1970. It 
says: 


Finance Minister E. J. Benson today sent provincial 
finance ministers and treasurers the attached letter 
which deals with taxation of the Canadian mining 
industry and proposed changes to the White Paper on 
tax reform. 


After reciting the major proposals in the White Paper 
which would affect the incentives that were being granted 
to the mining industry, it goes on to say: 


We are now prepared to propose three further 
important changes affecting taxation of the mining 
industry. 


The first two changes would widen the definition of 
expenditures which would qualify for the ‘‘earned”’ 
depletion allowance. Several provincial governments 
have impressed us with their point that further incen- 
tives should be given to encourage the processing of 
Canadian ores in Canada. We would like to discuss 
with you a proposal to include in the base for earned 
depletion the costs of new facilities located in Canada 
to process mineral ores to the prime metal stage or its 
equivalent. 


It does not say from what. It does say, “to the prime metal 
stage or its equivalent.” Then it goes on to say: 


Secondly, we are also considering including in the 
expenditures that earn depletion those for mine build- 
ings, and machinery and equipment acquired in con- 
nection with a major expansion of an existing Canadi- 
an mine. This extension would put the major 
expansion of an existing mine on a roughly compara- 
ble tax footing with the opening of a new mine. The 
more efficient alternative could be chosen on its own 
merits, not on its tax consequences. 


The third change is not pertinent to this question. Those 
are two changes. That language does seem to be explicit 
and it does appear to deal with it in a similar fashion, 
whether it is an expansion, an extension of an existing 
mine or a new mine. 


Senator Beaubien: Quite clearly. 
The Chairman: Yes. 


Senator Molson: Perhaps the only course open to us is to 
get someone from the department and ask them this ques- 
tion point blank. 


The Chairman: That is right. 


Senator Molson: The wording sounds explicit. The inter- 
pretation of that is not. It is contradictory. 


The Chairman: I wonder who gave the interpretation, Mr. 
Powis. 


Mr. Ford: It was in a meeting of the tax policy committee 
with the Department of Finance. 


The Chairman: With whom? 
Mr. Ford: It is the tax policy group. 


The Chairman: A tax policy committee? I mean, did they 
all speak with one voice or was there a spokesman? 


Senator Molson: They were speaking in different tongues! 


Senator Walker: It was the voice of Esau but the hand of 
Jacob. Senator Phillips will appreciate that. 


The Chairman: Yes. 


Mr. Ford: It was a round-table discussion, and it seemed 
to me that it was a group. 


The Chairman: Well, who addressed them? 


Senator Benidickson: I think we could find that out, other 
than on the record. 


The Chairman: We can find it out, but we would like to 
know whom to call before us. 


The Honourable Lazarus Phillips, Chief Counsel to the Com- 
mittee: Mr. Chairman there is a reference to this in the 
prologue, on pages 2 and 5. 


The Chairman: Yes. 


Senator Connolly: Before we continue, I should like to get 
one point clarified in my own mind. I take it that the letter 
of August, 1970, which the chairman has just read, covers 
not only the expansion of an existing mine but also facili- 
ties, either new or added to previously existing facilities to 
give new capacity. Is that right? 


Mr. Powis: That was certainly our interpretation. 


Senator Connolly: It seemed to me to be clear from the 
letter. The letter seemed to imply that. 


The Chairman: Have we the letter? 
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Mr. Ford: Mr. Chairman, it seems to me that the intention 
of the Government clearly was to encourage the construc- 
tion of additional processing facilities in Canada and to 
prevent the export of the raw concentrates. 


Senator Connolly: That is it. 


The Chairman: Honourable senators, may I recall to you 
what we said in our report? We had copies of the minis- 
ter’s release. You will find that we enumerate certain 
things that had occurred since the White Paper came 
forth. One of the items is given in the prologue on page 2 
of our report of September, 1970: 


(4) The proposals made by the Minister of Finance on 
August 26, 1970, in a letter to the provincial Finance 
Ministers and Treasurers dealing with the taxation of 
the Canadian mining industry and the changes to the 
White Paper applicable to such industry. 


In discussing it, we referred on page 5 to the paragraph 
which I have just read, and then we say, by way of contin- 
uing the discussion: 


The Minister proposes to widen the definition of 
eligible expenditures on which depletion may be 
earned, by including in eligible expenditures, expendi- 
tures made for replacement of mining machinery and 
mine buildings acquired in connection with expansion 
of an existing mine. This proposal, it is suggested, 
would put an existing mine on a comparable tax basis 
with the incentives available to a new mine in the 
White Paper. A further change is to lower the rate of 
federal tax on the industry from 40 per cent to 25 
percent of taxable income. These changes proposed by 
the Minister represent a basic change in the incentives 
put forward in the White Paper. The industry in its 
submissions strenuously contended for such changes 
demonstrating that without them, existing mines 
would be subject to heavy additional tax with less 
retained earnings for development and with less 
opportunity to earn depletion by reason of the restric- 
tive definition of eligible expenditures on which 
earned depletion was to be calculated. 


Then we go on to say: 


A complete assessment of the extent and benefit of 
these changes cannot be made until the details of the 
new definition of eligible expenditures are settled and 
there is published the extent to which the incentives 
for new mines will be made fully available to existing 
mines. The changes proposed by the Minister repre- 
sent a long step forward to meet the claims of the 
industry and to acknowledge the inadequacies of the 
White Paper proposals on these points. They also point 
up the less generous treatment inherent in the White 
Paper proposals which the White Paper originally 
stated was entirely sufficient and should make for a 
smooth transition for the industry from the old rules to 
the new rules. These changes are in line with recom- 
mendations of this Committee but the Committee 
wishes to stress that they do not deal fully with the 
needs of the industry in the way of special rules. Those 
mines that cannot earn depletion even with the 
enlarged definition of eligible expenditures are not 
helped. 
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That is a summary we made, proceeding on the basis of 
the minister’s release, and it is a public document. It has 
been available for a long time. I should think the commit- 
tee would be very much interested to know just how, in the 
light of that, the suggested interpretations could possibly 
be put forward. If the committee wishes, I will press the 
question I put to Mr. Ford as to who were the members; 
otherwise we will just ask somebody from the department 
to attend. We could have the deputy minister in the first 
instance, I would suggest, and if we do not get far enough 
with him, then I would suggest having the minister. 


Hon. Senators: Agreed. 


The Chairman: We do not need any further development 
on that point. 


Mr. Powis: You have raised a second point of concern to 
us, sir. I refer to the letter of August, 1970, which purport- 
ed to put the expansion of the existing mine on the same 
basis as the development of the new mine. As we under- 
stand these proposed regulations, this is not so. The 
proposal is that the expenditures eligible to earn depletion 
on the expansion of an existing mine will not allow devel- 
opment expenditures to be so included after a mine comes 
into production. Now, this is the expansion of an existing 
mine. In the case of our Gaspé mine, $10 million of total 
expenditure is involved in pre-production stripping. 


The Chairman: You mean developing more ore? 


Mr. Powis: Developing more ore body, yes, so that it can 
be mined at a higher rate. 


The Chairman: Well, that is development, isn’t it? 
Mr. Powis: That is right. 
The Chairman: And it is new development. 


Mr. Powis: But it is not allowed as an expenditure eligible 
to earn depletion. 


Senator Connolly: When you say it is not allowed, do you 
mean, rather, that the interpretation that you have been 
given by officials would appear to exclude it? 


Mr. Powis: No, sir. This is in the press release explaining 
the proposed regulations. This is not an interpretation; it is 
the regulation. 


Mr. Ford: May I read to you the words, sir? 


Senator Connolly: Please, and would you identify the 
document. 


Mr. Ford: Again it is the news release of July 6, 1971, 
containing the outline of the proposed regulations. In the 
section dealing with earned depletion, the press release 
reads: 


Eligible expenditures include the following: 


(a) Canadian exploration and development expenses in 
the mining and petroleum industries, except for: 


@ii) Canadian exploration and development 
expenses in the vicinity of a mine after it came into 
production 
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Senator Molson: What is the “vicinity”? 


Mr. Ford: That is a very good question, sir. We have asked 
that question several times. 


The Chairman: One reference to vicinity would be “in the 
neighbourhood.” 


Senator Beaubien: “Adjacent to.” 
Senator Flynn: Where does it stop, though? 


Mr. Ford: We understand that they often have trouble 
putting distances in there, for example one mile, three 
miles or ten miles, because different mines have different 
areas. 


Senator Benidickson: We had the same problem when we 
were considering the definition of a new mine. 


Mr. Ford: Exactly. 


Senator Connolly: Well, what character of expenditure 
did you incur which seems to be excluded by that section 
of the News Release? 


Mr. Ford: $10 million of expenditures on developing the 
open pit of the Gaspé Copper Mine in order to increase the 
productive capacity upwards from about 6,000 tons a day. 


Senator Connolly: What was the character of that work? 
Mr. Ford: Stripping overburden. 


Mr. Powis: Stripping overburden, waste rock, which is 
necessary to enlarge the pit so that we can get a higher 
grade of production from it. 


This sort of expenditure in the case of a new mine is, of 
course, eligible to earn depletion. In the case of a mine 
expansion it is not, according to the proposed regulations. 


Senator Beaubien: Mr. Powis, do you see any reason for 
that? Why would it be allowed in one case and not in the 
other? 


Mr. Powis: The reason given, is that in the course of a 
normal mining operation you always have to do this strip- 
ping in any case. You have to strip away a certain amount 
of the waste rock in order to get at the ore as the pit 
expands. I understand the reason given for not including 
these pre-production expenses in connection with an 
enlarged pit is that it will be difficult for the department to 
establish what stripping is required in terms of the exist- 
ing operation and what stripping you are doing in terms of 
enlarging the operation. 


The Chairman: Well, does not any stripping you do 
enalrge the pit? 


Mr. Powis: Yes, but we are talking here about the expan- 
sion of an existing operation. We are operating that pit 
now at the rate of 6,000 tons a day, say. In the course of 
that we are doing a certain amount of stripping just to 
keep ore developed ahead of the mining operation. 


Senator Beaubien: Excuse me, Mr. Powis, but on this 
expansion that you have made, if it were not allowed for 


depletion, you would just charge it off to operating 
expenses. 


Mr. Powis: Yes. 


Senator Beaubien: I do not see, tax-wise, what the big 
difference is. 


Mr. Powis: The big difference, tax-wise, is that, for exam- 
ple, if we expand an existing concentrator in connection 
with mining expansion we can write that off on a capital 
allowance basis against operations as well, but it also 
earns depletion. But just as important as the expansion of 
the concentrator is the great deal of additional stripping 
that is required in order to permit production on a vastly 
enlarged basis, and this is not allowed as an eligible expen- 
diture to earn depletion. Therefore, it puts the expansion 
of the existing mine in a very much different position from 
the development of a new mine, contrary to what the 
minister said in his letter of August 26, 1970. 


Senator Macnaughton: Mr. Powis, your case is summa- 
rized on page 4 of your brief. 


Mr. Powis: That is right. 


The Chairman: Honourable senators, for convenience in 
reading and for reference afterwards to this committee, I 
would suggest to the committee that the letter of August 
26, 1970, together with the News Release of July 6, 1971, be 
incorporated in our proceedings today. Further, I would 
suggest that they be incorporated as part of the proceed-: 
ings rather than as an appendix. 


Hon. Senators: Agreed. 


Texts of documents follow: 
DEPARTMENT OF FINANCE 
NEWS RELEASE 
For release 7:00 p.m. EDT, August 26, 1970 


Ottawa, August 26, 1970 
70-104 


Finance Minister E. J. Benson today sent provincial 
finance ministers and treasurers the attached letter which 
deals with taxation of the Canadian mining industry and 
proposed changes to the White Paper on tax reform. 


As you know, the First Ministers intend to discuss tax 
reform at their meeting in Ottawa September 14-16. Pro- 
vincial Ministers of Finance may also want to discuss the 
matter when we meet on September 17. 


We have received the views of most provincial govern- 
ments on the White Paper on tax reform and we will be 
prepared to discuss them. We will want to seek clarifica- 
tion of some of the provincial proposals that have been put 
forward. 


You will appreciate that by mid-September the federal 
government will not have received the reports of the par- 
liamentary committees on tax reform. Until we have 
received the reports and until we have an opportunity to 
hear any views provincial governments desire to express 
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on them, we will not be in a position to make final deci- 
sions on the legislative program. 


The further steps required to implement reform suggest 
that we cannot now expect the new system to begin until 
January 1, 1972. As I told the House of Commons commit- 
tee on August 5, it will take several months to draft 
amendments to the Income Tax Act, and after the bill is 
introduced next spring both the House of Commons and 
Senate will require time for a full debate. I also pointed 
out that provincial legislatures will need time to amend 
their tax legislation before 1972. 


During our September meeting we would like to raise 
one particular matter which a number of provincial gov- 
ernments regard as urgent. This concerns the tax treat- 
ment of the mining industry. Uncertainty on this subject 
may be causing the postponement of important projects, 
particularly in some of the slow-growth regions where the 
federal and provincial governments are attempting to spur 
economic activity through other programs. 


You will recall the major proposals in the White Paper 
that would affect the incentives granted to the mining 
industry: 


The present three-year’ tax exemption for new mines 
would be replaced by an entitlement to deduct certain 
costs from taxable income as quickly as profits from 
the new mine permit. These costs would include 
amounts for mine buildings, machinery and equip- 
ment acquired for the purpose of gaining or producing 
income from the new mine. (The existing system 
already permits a fast write-off for exploration and 
development expenditures.) 


The percentage depletion allowance, which are at pre- 
sent automatically available to mining corporations, 
would after a transitional period be available only if 
sufficient amounts are spent for certain purposes. 
These purposes would include exploration in Canada, 
development of a new mine in Canada, and expendi- 
tures for those capital assets mentioned above as being 
eligible for accelerated write-off. 


We are now prepared to propose three further important 
changes affecting taxation of the mining industry. 


The first two changes would widen the definition of 
expenditures which would qualify for the “‘earned”’ deple- 
tion allowance. Several provincial governments have 
impressed us with their point that further incentives 
should be given to encourage the processing of Canadian 
ores in Canada. We would like to discuss with you a 
proposal to include in the base for earned depletion the 
costs of new facilities located in Canada to process miner- 
al ores to the prime metal stage or its equivalent. 


Secondly, we are also considering including in the 
expenditures that earn depletion those for mine buildings, 
and machinery and equipment acquired in connection 
with a major expansion of an existing Canadian mine. 
This extension would put the major expansion of an exist- 
ing mine on a roughly comparable tax footing with the 
opening of a new mine. The more efficient alternative 
could be chosen on its own merits, not on its tax 
consequences. 


The third change involves the maximum rates of tax on 
the industry. It has been argued that when the provincial 
mining taxes (up to 15 per cent in some provinces) are 
taken into account, the maximum tax rate on the taxable 
income from producing mines could under the system 
proposed in the White Paper be significantly higher than 
the rate on the taxable income of corporations in most 
other industries. It is contented that in some sectors of the 
industry—e.g., iron, potash, salt, and the tar sands—there 
would, under normal conditions, be insufficient earned 
depletion to bring the effective tax rate down to the rate 
that applied to other industries. The following simple 
example refers to the maximum taxes payable under the 
existing and White Paper systems by a mining company 
(in those provinces having a corporate income tax of 12 
per cent) on $100 on taxable income from a producing 
mine. It illustrates a potential increase from a rate of 44.5 
per cent (with the present automatic depletion allowance) 
to a rate of 59.2 per cent (assuming the corporation earns 
no depletion at all). 


Present White Paper 
System Proposals 
Taxable mining profits $100 $100 
Provincial mining taxes 
at 15% 515 Sri5 
Corporation income taxes: 
Federal, at 40% of 
% of $85 22.70 
at 40% of $85 34 
Provincial, at 12% of 
2 of $85 6.80 
at 12% of $85 10.20 
$ 44.50 $ 59.20 


We are prepared to recommend to Parliament a change 
that would give provincial governments the opportunity to 
bring the taxation of mining profits into line with taxation 
of profits in other industries, and if the provinces wish, to 
exercise discretion in the application of their mining taxes. 
We would recommend that once the transitional period of 
automatic depletion ends, the federal abatement in respect 
of taxable production profits from a mine be increased to 
25 percentage points from the present 10 percentage points 
and that the deduction for provincial mining taxes be 
ended. In other words, we would recommend that the 
effective rate of federal tax be reduced to 25 per cent from 
40 per cent, but that this tax (and the corporate tax of 
those provinces that have entered into collection agree- 
ments with the federal government) be applied against the 
taxable mining profits of the company before deducting 
provincial mining taxes. This would mean an automatic 
increase in revenues for these provinces because the pro- 
vincial corporate tax would then be applied against taxa- 
ble income that had not been reduced by a deduction for 
provincial mining taxes. 


The increased federal abatement would open u» a 
number of alternatives to provincial governments. 
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They could increase their rates of corporation tax by the 
full amount of the federal reduction, and thereby increase 
provincial revenues. 


They could leave their rates unchanged and permit the 
reduction to flow to the benefit of the industry if they 
consider this is necessary to encourage mineral 
development. 


In that event, the potential maximum rate on the mining 
company that earns no depletion at all would be reduced 
to 52 per cent as follows: 


Revised 
System 
Taxable mining profits $100 
Provincial mining taxes at 15% 5 
Corporation income taxes: 
Federal, at 25% of $100 25 
Provincial at 12% of $100 12 
$52 


Finally, the provinces could combine these approaches 
by passing part or all of the benefit along to some sectors 
of the industry, while increasing their revenues to absorb 
the benefit with respect to those sectors which would or 
should earn significant amounts of depletion under the 
White Paper proposals. 


The reduction in the federal rate would require an 
amendment to the integration proposals, because full inte- 
gration could not be extended to closely-held mining cor- 
porations if the federal government retains only 25 points 
of tax. We believe that the most natural amendment would 
be to treat all Canadian mining corporations as widely- 
held corporations—that is, to give their Canadian share- 
holders credit for 25 percentage points of the corporation 
taxes paid by the corporation on the profits from which 
the dividends were paid. Many mining corporations would 
already receive this treatment under the White Paper 
proposals. 


We believe that these proposals for broadening the base 
of the earned depletion allowance and increasing the fed- 
eral abatement, taken together with the substantial incen- 
tives already proposed in the White Paper, will enable the 
federal and provincial governments to co-operate in main- 
taining an efficient stimulus to development of the Canadi- 
an mining industry in the future. 


Because these are revisions to the White Paper propos- 
als, lam making this letter public. 


Yours sincerely, 


E. J. Benson, 
Minister of Finance. 


DEPARTMENT OF FINANCE 
NEWS RELEASE 


For immediate release 


Ottawa, July 6, 1971 
71-80 


Finance Minister E. J. Benson today released a paper 
outlining proposed regulations to apply to mining and 
petroleum. 


The paper is released to permit taxpayers to plan their 
affairs during the period until the reform legislation is 
passed and the regulations are subsequently prescribed. 


It deals with the classification of accelerated capital cost 
allowance, earned depletion, 15 percentage point abate- 
ment for provincial taxes, provincial mining taxes and 
shareholders’ depletion. 


MINING AND PETROLEUM REGULATIONS 


The tax reform measures for the mining and petroleum 
industries include important changes which will be imple- 
mented by amendment of the Income Tax Regulations 
rather than by changes in the income tax itself. The main 
features of the proposed amendments to the regulations 
are set out below for the information of interested parties. 


Accelerated Capital Cost Allowance 


The accelerated capital cost allowance which takes the 
place of the three-year exemption of the income of new 
mines will be available in respect of specified depreciable 
assets related to a new mine or a major expansion of an 
existing mine. 


For a new mine, the accelerated allowance will apply to 
the following types of new depreciable assets which were 
acquired before the mine came into production and for the 
purpose of gaining or producing income from the mine, 
including income from the processing of mineral ores up 
to the prime metal stage or its equivalent: 


(1) a building (except an office building that is not 
situated on the mine property); 


(2) mining machinery and equipment; 


(3) electrical plant that would otherwise be included in 
class 10 of Schedule B by virtue of subsection 1102(9) 
of the Income Tax Regulations; 


(4) houses, schools, hospitals, sidewalks, roads, sewers, 
sewage disposal plants, airports, docks and similar 
property (other than a railroad not situated on the 
mine property) acquired to establish community and 
transportation facilities necessary for the operation of 
the mine. 


Depreciable property of the type listed above in (1), (2) 
and (3) will also qualify for the accelerated capital cost 
allowance where it is acquired in the course of the major 
expansion of an existing mine and before the commence- 
ment of production at the higher level of capacity. For this 
purpose a major expansion will be considered to have 
taken place if the productive capacity of the mine mill is 
increased by at least 25 per cent. 
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Expenditures incurred after November 7, 1969 on the 
above types of depreciable assets, and related to a new 
mine which came into production after that date or to a 
major expansion of an existing mine which took place 
after that date, will qualify for the accelerated allowance. 
The costs of the qualifying assets will be included in a 
special class for each mine, rather than in their usual 
classes. In respect of such a special class the taxpayer may 
claim the full amount of the undepreciated capital cost up 
to the amount of income from the mine, and in any event 
may claim at least 30 per cent of the undepreciated bal- 
ance. Where the expenditures were incurred prior to the 
1972 taxation year. If the taxpayer elects to claim exemp- 
tion of the income of a new mine that is earned prior to 
1974, he cannot also claim accelerated capital cost allow- 
ance on expenditures relating to that mine unless he 
reduces the depreciable cost by the amount of the exempt 
income. 


Earned Depletion 


As stated in the budget speech, eligible expenditures 
incurred after November 7, 1969 will earn depletion at the 
rate of $1 of depletion for every $3 of eligible expenditure. 
Eligible expenditures include the following: 


(a) Canadian exploration and development expenses in 
the mining and petroleum industries, except for: 


(i) the acquisition cost of Canadian resource 


properties, 

(ii) such costs in respect of related community and 
transportation facilities of the type referred to in (4) 
above as may otherwise be included therein, 


(iii) Canadian exploration and development 
expenses in the vicinity of a mine after it came into 
production, and 


(iv) interest deemed to be included therein by virtue 
of paragraph 21(2)(b) of the amended Act. 


(b) Depreciable mine assets listed under items (1), (2), 
and (3) above as being eligible for accelerated capital 
cost allowance in connection with a new mine or a 
major expansion of an existing mine. 


(c) Expenditures on new buildings and machinery, to 
the extent they are to be used to process ore from 
Canadian mineral resources beyond the stage to which 
they were previously processed in Canada, up to but 
not beyond the prime metal stage or its equivalent. 


Depletion earned in the above manner will become 
deductible in 1977 and subsequent taxation years at a 
maximum annual rate equal to 33-1/3 per cent of 


(A) production profits for the taxation year as defined 
in paragraph 1201(2)(a) of the present Regulations, 
plus royalties from Canadian resources not operated 
by the taxpayer, 
minus 
(B) deductions as provided by subsections 1201(4) and 
1201(4a) of the present regulations. 
This general maximum rate of claiming earned depletion 
will also apply to Canadian coal and gold production, and 
to royalty income received from Canadian resources by 
non-operators. 


Where there has been a statutory amalgamation of 
mining or petroleum corporations, or where one mining or 
petroleum corporation has taken over all or substantially 
all of the resource property of another such corporation, 
earned depletion of a predecessor corporation which has 
not been absorbed against its production income may be 
assumed by the continuing corporation to be claimed 
against production income from the properties which were 
taken over. 


Abatement of 15 Percentage Points 


Subsection 124(2) of the amended Act provides a 15 per 
cent point abatement from federal corporate tax in respect 
of “taxable production profits’’ from mineral resources 
(within the meaning assigned ‘“‘mineral resources” by sec- 
tion 248 of the amended Act) in a province (including the 
Northwest Territories or the Yukon Territory), commenc- 
ing in 1977. For purposes of this abatement, taxable pro- 
duction profits will be defined in the regulations to be the 
amount on which the present 33-1/3 per cent automatic 
depletion is claimed under subsection 1201(2) of the regula- 
tions, less the amount of any earned depletion allowance 
related to those profits. 


Provincial Mining Taxes 


Regulations 701 which at present prescribes the deduc- 
tion for provincial mining taxes will be amended so that it 
no longer permits a deduction from income for provincial 
mining taxes which are based on or related to income 
from mineral resources eligible for the 15 per cent point 
abatement. 


Shareholders’ Depletion 


Part XIII of the regulations, which at present permits a 
depletion allowance to shareholders in respect of divi- 
dends received from mining and petroleum corporations, 
will be repealed in respect of dividends received after 
1971. 


The Chairman: Is there anything more that you wish to 
stress on this point, Mr. Powis? 


Mr. Powis: No, sir. Just to summarize: We embarked on 
this program involving the expenditure of $120 million 
with the understanding and expectation that all those 
expenditures would qualify to earn depletion. We are now 
in the position where it appears that one-third of those 
expenditures will not earn depletion. 


The Chairman: Just on that point, you have given us the 
copy of the News Release by the Department of Finance at 
that time and I wondered if the parties who were going to 
be affected by that had made any public statement in 
connection with what was proposed in the News release. 


Mr. Powis: Well, sir, I can refer to the press release that 
we issued when we announced the expansion of our 
operations. 


The Chairman: When was that? 
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Mr. Powis: That was in February of this year, sir. What 
we said in the conclusion of that press release reads as 
follows: 


The full cooperation of the Governments of Quebec 
and Canada in making these projects possible is grate- 
fully acknowledged. In particular, we could not have 
proceeded with our expansion programs in the 
absence of the changes made last August to the 
Proposals on Tax Reform. 


The Chairman: Was that before or after you had 
appeared before this tax policy committee in the Depart- 
ment of Finance? 


Mr. Powis: It was before, sir. It was only after the minis- 
ter had presented his budget and Bill C-259 was presented, 
and after we had seen these various press releases that we 
became concerned. That was six or seven months later. 


The Chairman: Is there any reason why we cannot have 
the statement that you made to the public? 


Mr. Powis: It is in the brief, on page 2, sir. 
Hon. Mr. Phillips: But we are not printing the brief. 


Senator Connolly: Mr. Chairman, on that same point 
could I ask Mr. Powis this question: The letter of August, 
1970 was addressed to the provincial authorities in all 
provinces. Has there been any discussion with them about 
the interpretation to which you refer? Have they made any 
statements about this interpretation, either publicly or 
privately? 


Mr. Powis: No, sir. There have been discussions with 
Premier Bourassa of the Province of Quebec who, of 
course, was very interested in seeing this project, along 
with other projects, go forward. We have indicated to him 
that what we needed in order to get this project off the 
ground were exactly the changes that the minister 
announced in his letter of August, 1970. Of course, shortly 
thereafter we received a telephone call from the Premier 
saying, “Now that you have what you need, I hope you will 
go ahead with this project,” which project we did proceed 
with. This, sir, is a copy. 


The Chairman: Perhaps we should give some thought to 
inviting the Premier of the Province of Quebec to be with 
us. 


Senator Molson: Do not tell me that he had anything to do 
with the tax reform! 


The Chairman: I would not ask him about that. 


Senator Connolly: Does Mr. Powis know the views of the 
Premier regarding the interpretation, or has he been 
informed of the interpretation? 


Mr. Powis: Only in very general terms, sir. He has been 
informed that we are concerned about the potential inter- 
pretation. I should emphasize here that we are dealing ina 
fairly uncertain area, at least in so far as the metallurgical 
facilities are concerned, because this is what we believe 
and understand will be the interpretation of the regulation 
by the officials of the Department of Finance. To some 
extent, we are shooting at a moving target. 


The Chairman: No, except that you want to establish this 
position. 


Mr. Powis: We would like these regulations to spell out 
clearly the type of facilities. 


Senator Connolly: I think you can go further than that. It 
seems to me that after talking with the officials in the 
department you have been led to believe that the interpre- 
tation is not going to be satisfactory. 


Mr. Powis: That is correct, sir. 


Hon. Mr. Phillips: Would you like to record your apprecia- 
tion of the Bible which says: “Put not your trust in 
princes.’’? 


Senator Walker: Our recent visitor, Mr. Kosygin, thinks 
that way also. 


The Chairman: May I suggest that there be added to our 
printed record the press release by Noranda of March 5 
this year? 


Hon. Senators: Agreed. 


(Text of Press Release follows): 


NORANDA PRESS RELEASE 
For release 3 p.m., March 5 


TORONTO, March 5, 1971: The Noranda Group of Com- 
panies will undertake a $123 million program to expand its 
production of copper in the province of Quebec, Alfred 
Powis, President and Chief Executive Officer of Noranda 
Mines Limited announced today. Details of the mining, 
concentrating, smelting and refining projects were 
announced simultaneously by Premier Robert Bourassa in 
Quebec City. 


Gaspe Copper Mines Limited, 99 per cent owned by 
Noranda Mines Limited, will triple its mining and concen- 
trating capacity to 34,000 tons of sulphide ore per day and 
will install facilities for the leaching of low grade oxide 
ores at the rate of 5,000 tons per day. ‘“‘Because lower 
grade material from the Copper Mountain mine will be 
treated,” said Mr. Powis, “this expansion will more than 
double mine production of copper in concentrates from 
the present level of 36,000 tons per year. Total cost of the 
combined mining and concentrating project is estimated 
to be $85 million, including interest during construction 
and working capital.” 


Mr. Powis said that Gaspe Copper Mines will also 
increase smelting capacity by 27,000 tons of copper per 
year through construction of a roaster. In addition, a plant 
will be built to produce sulphuric acid from a portion of 
smelter gases. Capacity of the acid plant will be 132,000 
tons per year, half of which will be consumed in the 
leaching operation and the remainder of which will be sold 
if markets can be found. Capital cost of this smelter 
expansion is estimated at $13 million. 


Noranda Mines will expand capacity of its smelter in the 
Noranda area through construction of a commercial-sized 
prototype of the Noranda Continuous Smelting Process 
reactor. “This new process for the smelting of copper was 
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invented by the Noranda Research Centre in 1964 and,” 
said Mr. Powis, “has been under test in a 100-ton per day 
pilot plant since 1968. A major feature of the new process 
is that all the sulphur in the concentrate can be recovered 
as sulphuric acid from the smelter gases. Construction of 
the reactor will demonstrate the commercial attractive- 
ness of the new process and will add 55,000 tons of copper 
to capacity.’ The capital cost is estimated at $19 million. 


At the two smelters, the programs include facilities to 
reduce substantially the emission of dust into the atmos- 
phere. At each location the emission of sulphur dioxide 
will not be increased and will actually be reduced at Gaspe 
Copper Mines, provided that markets for sulphuric acid 
can be developed. 


Canadian Copper Refiners, wholly owned by Noranda, 
will expand its plant at Montreal East by 58,000 tons of 
copper per year. Capital cost is estimated at $6 million. 
Current production capacity of CCR of 350,000 tons of 
refined copper per year make it one of the world’s largest. 


Taken together, these projects represent the largest 
single development program in the Company’s history. 


The Department of Regional Economic Expansion of the 
federal government has offered $4.7 million in grants 
against the $38 million cost of the smelting and refining 
projects. 


“Construction at all three locations is expected to begin 
this spring, with completion during the second quarter of 
1973,” Mr. Powis stated. Peak employment during con- 
struction will be close to 2,000 people, with regular new 
employment following completion totalling nearly 600 
people. Studies conducted by the mining industry indicate 
that normally six new jobs are indirectly related to each 
new job directly created by projects of this nature. 

“The full cooperation of the Governments of Quebec 
and Canada in making these projects possible is gratefully 
acknowledged,” said Mr. Powis. “In particular, we could 
not have proceeded with our expansion programs in the 
absence of the changes made last August to the Proposals 
on Tax Reform.” 


The Chairman: Is there anything else on this point, Mr. 
Powis? 


Mr. Powis: No, sir. I believe there is a question regarding 
the amount of money involved in the expenditure in Mont- 
real, which is in the order of $7 million. The major expen- 
diture that we are concerned about is in Noranda, Quebec 
which is in the order of $23 million. 


Senator Gélinas: If the regulations were not changed, is it 
too late for you to cut that expenditure? 


Mr. Powis: We have spent a great amount of money 
already, sir. I think it is probably too late. 


The Chairman: These moneys which you have spent you 
can charge to expense. 


Mr. Powis: Yes, sir. 
The Chairman: But you cannot earn depletion. 


Mr. Powis: No, sir. 


The Chairman: And this was the great benefit that the 
White Paper proposal was going to give in replacement for 
what you had enjoyed before, the tax holiday, and so on. 


Mr. Powis: That is correct. 
The Chairman: The automatic depletion. 


Mr. Powis: Yes, sir. 


Senator Gélinas: Mr. Powis, how much more employment 
would be created in the Gaspé copper development? 


Mr. Powis: Perhaps I could refer to the press release, sir. 
The additional employment involved in the project as a 
whole was at the time for 600 people. It has been slightly 
expanded in scope since we made our announcement, and 
it is now in the order of 700 permanent employees. There 
are some 2,000 who are not permanent. 


Senator Connolly: This is not employment during the 
construction and development stage; this is permanent 
employment? 


Mr. Powis: Permanent, yes. 
Senator Molson: Is this in Murdochville only? 


Mr. Powis: No, this is everywhere. I think the figures for 
Murdochville are in the order of 400 people, and there are 
another 300 split between Noranda and Montreal. 


The Chairman: As a result of your decision to go ahead 
on the basis of the original news release by the Depart- 
ment of Finance, up to this moment your total employ- 
ment is how much? 


Mr. Powis: At the moment i think we have probably 
around 1,500 people working on construction. 


The Chairman: The plan which you embarked on regard- 
ing expansion, as a result of the encouragement from this 
press release, projects the employment of how many? 


Mr. Powis: Seven hundred people. 

The Chairman: Seven hundred more? 

Mr. Powis: Yes, more than are presently employed. 
The Chairman: More than the 1,500? 


Mr. Powis: No, I am sorry, they are construction workers 
which do not involve permanent jobs. The 700 are perma- 
nent jobs. 


The Chairman: How long will the construction workers 
be on the job? 


Mr. Powis: Well, of course, it peaks. The construction 
period is for two years. 


The Chairman: Then you have 700 permanent employees. 
Have you had to extend or create a townsite or any track- 
age, or anything of that kind? 


Mr. Powis: The only infrastructure expenditure involved 
in this expansion program is the construction of some new 
houses at Murdochville, but this is not an overwhelming 
consideration in this connection. 
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The Chairman: I was wondering if, in this factor of 
increased employment, there is an increase in purchasing 
power in the area by reason of the development of these 
facilities? 


Mr. Powis: It would be very considerable, yes. 


The Chairman: When you say “very considerable,’ can 
you translate that into numbers or dollars? 


Mr. Powis: Well, it is difficult to be precise, but our 
studies conducted by various people indicate that for 
every new job created in the mining industries there are 
six to seven jobs created indirectly. So I suppose you could 
say that the 700 we employ directly ought to have a rip- 
pling result, with a total of new employment of perhaps 
4,200. It seems to work out that way. 


The Chairman: Then there are also professional facilities 
for these people, which is an additional expenditure. 


Mr. Powis: That is correct, sir. It involves a payroll 
between $5 million and $7 million a year. 


The Chairman: That is direct? 
Mr. Powis: Yes, direct. 


The Chairman: And regarding all the people who come 
along to service these new jobs and the new people, there 
are payrolls involved there. 


Mr. Powis: Yes, sir. 

The Chairman: Is there anything else you want to add? 
Mr. Powis: No, I do not think so. 

The Chairman: Are there any further questions? 


Senator Walker: To summarize, you would not have gone 
ahead with this if you had not expected that the minister’s 
announcement would be as stated and that you would be 
allowed depletion on the whole operation? 


Mr. Powis: That is right; at least, not on the scale we did. 
We might have gone ahead on a smaller program. 


The Chairman: Honourable senators, the next group is 
the Bethlehem Copper Corporation Ltd., represented here 
by: Mr. B. J. Reynolds, Director and Legal Advisor; and 
Mr. K. E. Steeves, Vice-President, Finance and Treasury. 


Mr. B. J. Reynolds, Director and Legal Advisor, Bethlehem 
Copper Corporation Ltd.: Mr. Chairman, the President of 
Bethlehem is attending a dinner tomorrow evening at 
Bethlehem’s mine to honour the company’s first 10-year 
employees and is therefore unable to be here. He has 
asked me to represent him. 


Last year, at the invitation of the federal Government, 
Bethlehem submitted recommendations for improving the 
White Paper proposals relating to the taxation of the 
Canadian mining industry. Unfortunately, the federal 
Government has chosen to ignore our representations, 
those made by other representatives of the Canadian 
mining industry, and the recommendations of this 
committee. 


At the time of our submissions with respect to the White 
Paper proposals, we stressed our concern that the propos- 
als, if enacted, would lead to a substantial reduction in 
exploration and new mine development, particularly in the 
remote areas of Canada. Exhibits A, B and C to our 
written submission, now before you, which relate to the 
Yukon Territory, indicate that our concern was well 
founded. 


The comments contained in our present submission are 
based on Bill C-259 and on the main features of the pro- 
posed regulations as outlined in Mr. Benson’s news release 
of July 6, 1971, to which Mr. Powis has referred. We are 
particularly concerned with his latter document, as is Mr. 
Powis, not because of our specific problems, but because, 
although only an outline contained in a press release, it 
indicates that the regulations, when formulated after pas- 
sage of the bill, will restrict what we consider are already 
inadequate replacements for reduced incentives contained 
in the bill. We feel this particularly because the press 
release to a large extent follows wording contained in that 
of August, 1970 and the letter to the provincial ministers 
which was issued at the same time. 


Mr. Steeves will deal briefly with the specific points in 
the brief before you, starting with that of depletion, with 
which Mr. Powis has already dealt in a specific manner. 
We will then be pleased to answer questions in these areas. 


The Chairman: Before Mr. Steeves proceeds, would you 
identify the information referred to in the last paragraph 
on page 1 of your brief, which reads as follows: 


It is already evident that the news release of July 6, 
1971 differs substantially from the information 
released when the Tax Reform Legislation was intro- 
duced in the House on June 18, 1971. 


Mr. Reynolds: The proposed regulations, as compared to 
this wine-coloured booklet. 


The Chairman: You are referring to what I term the 
rasberry-coloured booklet. 


Mr. K. E. Steeves, Vice-President, Finance and Treasury, 
Bethlehem Copper Corporation Ltd: Right. 


The Chairman: Containing the features of the tax reform 
legislation. 


Mr. Reynolds: With your permission, Mr. Chairman, Mr. 
Steeves will deal with depletion. Before he does so, per- 
haps I should say that Exhibits A, B and C to our submis- 
sion are results which we feel bear out the concern we 
expressed at the time of our proposal last year. They relate 
to the Yukon Territory, which is used because, frankly, it 
is an extreme example. In 1969 the exploration and devel- 
opment expenditures in that territory amounted to 
approximately $17 million. 


The Chairman: Where does that appear? 


Mr. Reynolds: That is contained in Exhibit B. In this past 
year those expenditures amounted to approximately $9.5 
million. This downtrend is evidenced to a greater extent in 
Exhibit A, which outlines the inflow of capital to the 
Yukon Territory. It is also contained in Exhibit C, which 
outlines capital expenditure within that territory. 
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We feel that to a large extent these reductions are a 
result of the tax changes proposed, which there appears to 
be no doubt will be adopted. 


The Chairman: What is the percentage of reduction in the 
capital expenditures on exploration and development 
since the White Paper was issued? 


Mr. Reynolds: I could not give you the figures from the 
specific date of November 7, 1969. However, in the year 
1969 the exploration and development expenditures in the 
Yukon Territory were approximately $17 million and in 
the immediately following year $9.5 million. 


The Chairman: Are you referring to Canadian expendi- 
tures in Canada? 


Mr. Reynolds: I am referring to expenditures in the 
Yukon Territory, not necessarily only by Canadian 
companies. 


The Chairman: It is in the Yukon Territory though? 
Mr. Reynolds: That is right. 


Mr. Steeves: The Mining Association of British Columbia 
has prepared economic studies of the Yukon Territory and 
of British Columbia, two separate studies. 


The Chairman: The Mining Association will be appearing 
before us. 


Mr. Steeves: I believe that is the Mining Association of 
Canada. If you wish I could send you copies of the reports 
made in the last two years by The Mining Association. 


The Chairman: Yes; we would like to receive them as 
soon as possible, and we shall deal with them promptly. 


Mr. Steeves: With respect to depletion, one of the major 
points of our submission is that referred to by Mr. Powis 
with respect to the severe restriction in the remaining 
so-called incentives, which is brought about by the pro- 
posed regulations released on July 6, 1971. Because this is 
such an important document to this discussion, I have 
included a photocopy of it as Exhibit D to the submission. 


The Chairman: The committee will be pleased to note a 
comment in the third paragraph of the first page of this 
brief. It refers to conditions before and after the White 
Paper, and reads as follows: 

While the Senate report reduced the incentives to a 
greater extent than we recommended in our submis- 
sion, it achieved a skillful compromise that would have 
resulted in the mining industry being able to continue 
its substantial contribution to the Canadian economy. 


Senator Connolly: Bully for us! 


Senator Macnaughton: You might read the following 
paragraph. 
The Chairman: 


Unfortunately, the Federal Government has chosen 
to ignore our recommendations and those of your 
Committee. The Tax Reform Legislation will remove 
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or so dilute the incentives that they will be completely 
inadequate to meet the essential needs of the mining 
industry. 


I take it that it is this inadequacy that you are going to 
talk about, Mr. Steeves. 


Mr. Steeves: I would like to start with the tax-exempt 
period and the fast write-off position. Our first statement 
is that we feel that the alteration of the tax-exempt period 
will have more serious consequences on the Canadian 
mining industry, particularly in western and northern 
Canada, than any other proposals in the act. 


The Chairman: Why do you say, “particularly in western 
and northern Canada’’? 


Mr. Steeves: Because I think we are just getting started. 
We have not established the mining industry to the extent 
that it has been established elsewhere. Also, we face dif- 
ficulties in the matter of population, transportation facili- 
ties, severe climatic conditions, and distances from mar- 
kets. We do not have any processing facilities out there like 
the Cominco smelter, which is restricted to lead and zinc. 


The Chairman: You can, of course, earn depletion, but 
earned depletion is not worth anything unless you have 
income. 


Mr. Steeves: You have to get it off the ground first. 


The Chairman: You have to get it off the ground first and 
earn income. The advantage of the system that we had 
concerning tax holiday was that you still had to get off the 
ground and earn income, but you could keep it all for a 
period. 


Mr. Steeves: That is right. 


The Chairman: You had automatic depletion, but you still 
had to earn the money in order to take advantage of it. 


Mr. Steeves: You had to be successful in order to get any 
incentive. 


The Chairman: Earned depletion is still on the basis that 
you have to earn money and be successful in order to gain 
any use from it. You say that what it offers you is not as 
broad in its sweep as what you did have. 


Mr. Steeves: No. We think that the combination we had 
before was one best suited to the industry, for the types of 
mines that are now being developed in western and north- 
ern Canada, large low-grade mines that are generally in 
remote areas. 


The July 6 press release, which severely restricts the 
write-off of assets, has been heralded as the replacement 
for the tax-free period. I make eight points where this is 
evident from the news release. 


One serious mistake made is in the attempt to define the 
assets that are eligible rather than to exclude the assets 
that are not to be eligible. 


Hon. Mr. Phillips: Are the eight points on the second page 
of your brief based upon your interpretation of the June 
18, 1971 release, or do you have, by any chance, comple- 
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mentary or ancillary information based on contact with 
the Department of Finance? 


Mr. Steeves: I received the same information that Mr. 
Ford received from discussions with the Department of 
Finance. The meeting was of The Mining Association of 
Canada Tax Committee with representatives of the 
Department of Finance. 


Hon. Mr. Phillips: Was that at the same meeting attended 
by Mr. Ford? 


Mr. Steeves: Yes. I personally was not in attendance, but I 
am a member of that committee and received a report of 
the meeting. 


Hon. Mr. Phillips: And the report agrees with Mr. Fod’s 
interpretation? 


Mr. Steeves: Yes. 


The Chairman: We will be hearing from he Mining Asso- 
ciation of Canada. Proceed, Mr. Steeves. 


Mr. Steeves: To summarize the assets that will not quali- 
fy, used assets is one, and we see no reason for eliminating 
them. If they are part of a new mine’s assets, they will 
presumably be restricted to the recovery of depreciation, 
as any assets are when they are sold. There is no reason to 
exclude them. 


Regarding minor points, the adjective ‘‘mining” is used 
when describing machinery and equipment. It would seem 
to imply that milling assets would not qualify. We cannot 
get a definite answer that this is not the intention. Social 
costs are grouped with transportation costs. Social costs 
will not qualify. Social costs are defined as housing, roads, 
schools, and that type of thing. 


Senator Connolly: And hospitals that you might have to 
build. 


Mr. Steeves: That is right. They are grouped with trans- 
portation costs and will not be eligible for a fast write-off 
if they are part of a major expansion; they will not earn 
depletion. This is in conflict with the June 18 announce- 
ment, where transportation assets were separate and only 
social assets were excluded. 


Smelter and refining assets will qualify for the fast 
write-off only if they are part of a new mine, or if they can 
be considered an expansion of an existing mine. The addi- 
tion of a smelter and refinery to an existing mine will not 
regarded as an expansion of that mine. The expansion is 
based on the expansion at the mill capacity only. 


The Chairman: That is really only playing with words. 


Mr. Steeves: Yes, it is. It is vital to us, because we do not 
have a proper smelter. 


Senator Connolly: Can we document that for when we are 
discussing the problems with the officials? 


ivatends 


Mr. Steeves: under tax 


exemption. 


in paragraph ‘“‘h”, 


Senator Connolly: It is documented in your brief, but 
what is your authority for making the statement? 


Mr. Reynolds: The news release. In the fourth line of 
paragraph “‘h’’, the quotation is directly from the recent 
news release outlining those regulations. It refers to an 
increase in “the productive capacity of the mine mill”. 


The Chairman: Let us assume that Bill C-259 exists in 
some form next year, and that you went out and developed 
a mining property and started milling and processing 
operations. To what extent would the regulations that are 
proposed help you? 


Mr. Steeves: You would get a fast write-off on all new 
assets acquired before production commenced. If you had 
made a mistake anywhere along the line and had to add 
something afterwards, it would not qualify. 


The Chairman: You mean the idea is to over-buy? 


Mr. Steeves: Do not make a mistake, I guess. In the case 
of a new mine, the social costs would qualify. If you were 
able to add your processing facilities, your smelter and 
refinery before production commenced, it would qualify 
for the fast write-off; but if you had to earn a little money 
first, it would not. 


The Chairman: In the area in which you operate, that is in 
the west and the north, what would be the period of time 
between commencing exploration and development and 
when you might expect to have some earning capacity? 


Mr. Steeves: In the Bethlehem situation the property was 
acquired in 1953, and production commenced on Decem- 
ber 1, 1962. 


The Chairman: That is when you started to earn? 
Mr. Steeves: Our first revenues were in December. 
The Chairman: How fast would those revenues build up? 


Mr. Steeves: We had a combination of an increase in the 
price of copper. Also it was quite a successful operation, 
and revenues built up so that we had recovered our invest- 
ment of the tax-free period, and the under-depletion allow- 
ance, within three years. 


The Chairman: Within three years. 


Hon. Mr. Phillips: If I remember rightly, at the time of the 
White Paper hearings you were a rather unique case. 


The Chairman: That is right. 


Mr. Steeves: There are several things unique about Beth- 
lehem Copper Corporation Ltd. I believe it was the first 
attempt at a low grade mine; I am not that conversant with 
the world-wide mining industry, but I believe it was 
unique in its grade. I think it was the first mine in Canada 
that introduced Japanese financing; this was done because 
it was impossible to get it anywhere else. 


The Chairman: As I understand it, Mr. Steeves, the prob- 
lem of financing is not an easy one. You do not simply go 
out and say, “We have very favourable regulations where- 
by you get your money back fast, and we need some 
millions of dollars, so please queue up and deliver it to us.” 


Mr. Steeves: I think it is even more difficult now, or as 
difficult now as it was then, because the markets are much 
tighter now. 
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The Chairman: The Assistant Deputy Minister of Energy, 
Mines and Resources, Mr. Austin, speaking in Vancouver 
the other day, talked about the expected considerable 
increase in Japanese equity and financing in the mining 
industry in Canada. Have you any comment on that? 


Mr. Steeves: Not really. I am surprised at that statement, 
but I could not comment on it. 


Hon. Mr. Phillips: That is a sufficient comment. 
The Chairman: Yes. 


Mr. Steeves: Just as an offset, I think a week ago Plaza 
Developments announced that the Japanese had demand- 
ed that they cut their production by 20 to 24 per cent on all 
of their world mines. 


The Chairman: The reason being? 
Mr. Steeves: They just do not need it. 
The Chairman: Overproduction? 


Mr. Steeves: That is right, and they are having smelter 
problems and pollution problems. 


Senator Burchill: Is that with respect to world-wide ore 
production? 


The Chairman: In some minerals. 


Mr. Steeves: I think it is in some minerals. The pollution 
problem is world-wide. Smelters are being forced to cut 
back to get their emissions within acceptable limits, and 
one way of getting down to acceptable limits is to reduce 
production; this is universal, I think. It is particularly bad 
in the United States, and the Americans are now exporting 
concentrates where they never had before. They are 
having some difficulty with their markets. 


The next point I would like to raise is with respect to the 
depletion provisions. The major point in that regard is that 
we feel the depletion allowance is inadequate; even the 
earned depletion is seriously restricted by the announce- 
ment of July 6, 1971. 


The Chairman: Have you mentioned the custom milling 
and the attitudes? 


Mr. Steeves: Yes. 


The Chairman: I know it is in your brief, but have you 
mentioned it in the course of what you have had to say? 


Mr. Steeves: I will mention it; it is point No. 7. The 
definition of the processing assets that would earn deple- 
tion is in quotation marks, but what it does not say, I think, 
is more important. That is in the next line, where we state: 


This will disallow all assets other than buildings and 
machinery, used assets, that portion of the assets used 
to custom process foreign ores and, most importantly, 
even new processing facilities unless they are part of 
the assets of a new mine or the expansion of an exist- 
ing mine. 


The Chairman: As I understand it, the great advantage of 
custom milling would be if you had a facility within an 
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economic distance where the production of various new 
mines could be delivered resulting in a lower mining oper- 
ation cost. 


Mr. Steeves: Smelter studies are now going on in British 
Columbia; I think everyone is somehow involved in the 
smelter study. We do not have copper smelting in British 
Columbia at the present time. 


Senator Connolly: You do not have what? 


Mr. Steeves: A copper smelter in British Columbia. We 
are under some pressure from the provincial and federal 
governments to get one, and we are nationalistic enough 
that we want one there too. The main problem with the 
construction of a smelter is the pollution problem. The 
next smelter that is built has to be within acceptable limits 
as far as pollution is concerned, and this means it will have 
to be big enough so that money can be spent on it to 
control pollution. 


Senator Connolly: Is there any possibility of an outfit 
establishing a new smelter getting any special help in 
connection with pollution control equipment? 


Mr. Steeves: Pollution control equipment will be eligible, 
I believe, under Bill C-259 for write-off at the rate of 50 per 
cent. 


Senator Connolly: But there is no such thing as direct 
assistance, either federal or provincial, in a case like the 
one you described? 


Mr. Steeves: No, I do not think so. 
Senator Connolly: There may be a tax incentive. 


Mr. Steeves: There is a separate capital loss allowance 
class which allows a 50 per cent write-off on a straightline 
basis, so you would be able to write it off in two years. 


The Chairman: But you do not earn depletion. 


Mr. Steeves: No, not on that part of it that would be 
considered a custom smelter. What I am saying is one mine 
in British Columbia cannot support a smelter now because 
you cannot economically build a smelter that small. These 
feasability studies are not yet complete, so I cannot make 
that a positive statement. 


The Chairman: If you had a smelter in British Columbia 
that was capable of taking the production from a number 
of mines, and the economy would justify the movement to 
the smelter of such production, to what extent would that 
add to employment and purchasing power? 


Mr. Steeves: We are involved in a feasibility study right 
now; you are about six months too early. We hope to get 
our first report early in the spring. 


The Chairman: Well, obviously, more hands would be 
required. 


Mr. Steeves: I believe Mr. Powis stated that their expan- 
sion, which is related to the smelting and refining process, 
will involve 700 new jobs. 


The Chairman: That will be direct employment. We can 
assume that if a smelter is involved, there will obviously be 
more hands required. 


44: 20 


Banking, Trade and Commerce 


October 27, 1971 


Mr. Steeves: Very definitely. 


The Chairman: And to the extent of the numbers 
involved, there will be a substantial increase of all the ones 
who come in to service the people who are working, so it 
would be quite a contribution, would it not, to employment 
and to the development of certain areas? 


Mr. Steeves: Very much so. I think the area where a 
smelter will be built will have to be one which is 
unpopulated. It is going to be a vital contribution wherever 
it is built and, hopefully, it will be built. 


The Chairman: And you may have to develop a townsite? 
Mr. Steeves: Yes, and railway lines. 


The Chairman: If you were developing a townsite and 
railway lines in relation to the operation of a custom 
smelter, would those expenses qualify for earned 
depletion? 


Mr. Steeves: Railway lines definitely would not; they are 
excluded altogether. 


The Chairman: Yes. 


Mr. Steeves: The townsite would also be excluded for 
depletion, unless it was connected with a new mine. The 
part connected with a new mine would be, but the part 
that was connected with the smelter would not. 


The Chairman: So it looks as though there is an area 
where you have the provincial governments reaching in 
the direction of requiring further processing of Canadian 
mineral production in Canada. In British Columbia have 
they not introduced a provincial law? 


Mr. Steeves: Yes. 


The Chairman: The purpose of it, of course, is to have the 
production further processed in Canada so that Canada 
will get the benefit from employment and all the incidental 
expenses. Yet would you say that the thrust of Bill C-259 is 
such that it puts limits on being able to earn depletion, and 
therefore creates disadvantages as against encourage- 
ment? 


Mr. Steeves: I think the limits give insufficient advantage 
to the importance that we place on the construction of new 
processing facilities. 


Mr. Reynolds: Perhaps I could interject. A point that was 
made only very quickly, I think, was that if these smelting 
and refining facilities are not built in connection with a 
new mine or the expansion of an existing mine they do not 
qualify for the fast write-off. 


The Chairman: That is right. This is the point I was 
making. 


Mr. Reynolds: As well as the depletion. 


The Chairman: They do not qualify for the fast write-off 
either. 


Mr. Reynolds: If they are built by themselves. 


The Chairman: So you have two handicaps in those cir- 
cumstances. Firstly, if the smelter were built by itself in, 
say, British Columbia, you would not qualify for that fast 
write-off, which is 50 per cent a year. 


Mr. Steeves: That is right. 


The Chairman: Secondly, with those expenditures you 
could not earn depletion. 


Mr. Steeves: That is right. 


Senator Connolly: In other words, if you built a custom 
smelter without having a mine attached to it, if an 
independent operator established a smelter. 


The Chairman: That may well be very uneconomic. 


Senator Connolly: I think you are quite right, Mr. Chair- 
man. I was going to ask the witnesses this. They seem to be 
talking about special conditions obtaining in northern 
British Columbia, the Yukon and the Northwest Territo- 
ries, and to segregate those areas from the more populous 
areas of Canada. Would they think there should be some 
special arrangement made for tax inducements to spur 
development in the more remote areas? Can you envisage 
that as a possibility? 


Mr. Steeves: I think it is important. It depends on how it 
is done. The first answer is to give sufficient incentives to 
keep mining in Canada, and then offer additional incen- 
tives for the remote areas. This has been recognized to 
some extent, because there was a bill before the House not 
long ago, Bill C-187, the Yukon Metals bill, which would 
have substantially increased the royalties payable in the 
Yukon. We were able to convince the Government at that 
time that this would not have left the Yukon even in a 
competitive position with British Columbia; that it would 
have been another factor that would reduce the activity up 
there, and it was withdrawn. 


Hon. Mr. Phillips: I think, Senator Connolly, you raised 
that point last year as well, this whole question of special 
incentives for areas that are not populated, or are not even 
open yet. 


Senator Connolly: I think it is the kind of thing you 
naturally think about when talking of mining development 
in Canada. 


The Chairman: You did touch on it. 


Senator Connolly: There is probably an inherent difficul- 
ty. If you go to certain parts of northern Ontario or north- 
ern Quebec, both of which are populous provinces, you 
may still be in territory that is just as virgin as some of the 
areas in northern British Columbia and the Yukon. 


The Chairman: That is right. 


Senator Connolly: If you have to open a townsite. Perhaps 
the best example is the iron ore development in Labrador 
and the north shore of the St. Lawrence 25 or 30 years ago, 
or perhaps a little longer than that. There was really 
nothing there, but now there are communities. I suppose 
there might have to be special legislation, such as that the 


October 27, 1971 


Banking, Trade and Commerce 


44:21 


witness referred to, the Yukon metals bill, that kind of 
thing, over and above the provisions of the general Income 
Tax Act. 


The Chairman: Of course, the earned depletion is spelled 
out, as to how you may earn it, and it is to be found in the 
brief in Exhibit D. If you are going into a new area such as 
you talk about it does cover a lot of things: 


houses, schools, hospitals, sidewalks, roads, sewers, 
sewage disposal plants, airports, docks and similar 
property (other ‘than a railroad not situated on the 
mine property) acquired to establish community and 
transportation facilities necessary for the operation of 
the mine. 


So the earned depletion does go some considerable... 
Mr. Steeves: Excuse me, but that is the fast write-off. 


The Chairman: Yes, that is the accelerated capital cost 
allowance. 


Mr. Steeves: That is specifically excluded. 


The Chairman: On the earned depletion you get your 
acquisition cost... 


Mr. Steeves: No, that is an exclusion. Those are the exclu- 
sions there listed. 


The Chairman: It says on page 3: 
Eligible expenditures include the following: 


(a) Canadian exploration and development expenses 
in the mining and petroleum industries, except for: 


What would your view be in connection with “exploration 
and development expenses in the mining industry?” 


Mr. Steeves: We believe this is a very serious limitation, 
that all exploration and development expenses should 
definitely earn depletion. We had understood they would, 
possibly because it is only equitable that they should. The 
acquisition costs of Canadian resource properties will be 
excluded, and we can see no reason why they should be 
excluded. 


Senator Connolly: What do you think is the reason they do 
exclude them? What justification does the department give 
for excluding acquisition costs? 


Mr. Steeves: I do not know. The proceeds of the sale of 
mineral properties will be taxed. For mining properties, 
under the tax reform legislation we will now be allowed to 
write them off, whereas before we were never allowed to 
write them off. They may feel that is encouragement 
enough. 


The Chairman: On the point you were making a little 
while ago, while we did not attribute the statements to you, 
they may have been encouraged by what you said and 
what we said in our report at page 36, paragraph 3, talking 
about the representations made by the mining industry: 


All have pointed out that the extractive industries 
carry on operations on an internationally competitive 
basis and that any reduction in the incentives hereto- 
fore granted would seriously affect their future. They 
point out their importance in terms of Canada’s bal- 


ance of payments and they emphasize that the devel- 
opment of the Canadian hinterland, in some instances 
completely unoccupied and virgin territory, would not 
have taken place without these incentives and will not 
take place to the same degree in the future if these 
incentives are seriously reduced. 


This is the point you were developing this morning. 


Senator Connolly: I do not think it is personal to me. I 
think it was a general view of the committee. 


The Chairman: That is the sum and substance of the 
submission. I am sorry I am cutting in, gentlemen, but this 
is the way we operate. 


Mr. Steeves: I referred very briefly to paragraph (ii) on 
page 3 of Exhibit D, in my discussion on depletion. What 
this says is that any so-called social costs of exploration— 
remember, this is only exploration—such as housing, pre- 
sumably camp costs, roads and exploration property, air- 
ports, docks, this type of thing, would not earn depletion, 
even as exploration costs. Paragraph (iii) refers to: 


Canadian exploration and development expenses in 
the vicinity of a mine. 
When we asked what ‘in the vicinity of a mine” was, I 


think the answer they gave us was that the courts will 
decide. 


The Chairman: That is interesting. You do not spend any 
money in the meantime. 


Mr. Steeves: Bethlehem is a good example of a mining 
company that was unable, because of restricted finances, 
to complete its exploration on its present property, prior to 
going into production. We had to finance the rest of our 
exploration from production. In the last two years we 
financed two new ore bodies on our original properties. 
One was discovered eight years after we went into produc- 
tion and one was discovered nine years after we went into 
production. That is just this year. 


The Chairman: They qualify as new mines, is that right? 


Mr. Steeves: We hope they will, but there is no definition 
that they will. Neither one of them is in production, and 
this is just an extreme example. They would certainly be 
considered to be within the vicinity of the mine because 
neither of them is farther away than two and half miles 
from Bethlehem. 


Senator Connolly: All the work was paid for out of earn- 
ings from the original discovery? 


Mr. Steeves: That is right. The effect of this exclusion is 
that it rewards a company that has sufficient funds to do 
all of its exploration ahead of time and knows exactly 
what the ore body is, but a small company with limited 
finances cannot afford to do that. 


The next point, the excluded interest on funded explora- 
tion projects, is not going to earn the depletion. That is just 
another penalty that the little fellow will have to pay. 


The Chairman: You can have expenses. 


Mr. Steeves: You can, but you cannot earn depletion. 
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The Chairman: The capitalization of interest provisions 
now in the Income Tax Act may mean that if you borrow 
money and before you apply it, to the extent that you do 
not apply it you can capitalize the interest cost on it. 


Mr. Steeves: That is right. 
The Chairman: And take the capital cost allowance on it. 


Mr. Steeves: Yes. I think this is another argument on it. 
You can do this in writing up assets to earn the interest, 
but you cannot do it with exploration costs to earn 
depletion. 


The Chairman: We have noted that. Have you something 
else? 


Senator Connolly: There is one other observation I should 
like to make here. It applies not only to this set of wit- 
nesses but to many other witnesses we have had. There are 
a great many bits and pieces that we are picking up, on 
specific points in various submissions. Can we expect that 
the officials in the Department of Finance or in National 
Revenue will have their attention drawn to these points, 
before they come here, so that we can try to have them all 
dealt with? 


The Chairman: Yes, we will draw their attention to these 
points. 


Senator Connolly: It is hard on these witnesses to be put 
to the trouble and expense of coming here from so far 
away, without having their points ultimately decided, or at 
least ultimately discussed in this committee. We cannot do 
it here now when they are here, simply because the offi- 
cials are not available to us. 


The Chairman: Senator Connolly, ordinarily, when we 
invite departmental officers, we indicate the areas for 
discussion, for information and answers. 


Senator Walker: 


Chairman. 


Following questions, really, Mr. 


The Chairman: In substance, yes. That has been my prac- 
tice as chairman, that they should come prepared. 


Senator Walker: That is why they can say yes on the spot. 


Senator Flynn: They 


proceedings. 


receive transcripts of these 


Mr. Steeves: We send them copies of the submission. 


The Chairman: And they will get copies of the transcript 
of our proceedings today and we will give them a sum- 
mary of the points which we think should be discussed 
and where we want their answers. They can always say 
that it is a policy matter and that they cannot answer. 
However, that is some answer. It means we can go ahead 
on our own. 


Senator Connolly: Yes. Then we can always get the minis- 
ter, on a question of policy. 


The Chairman: Yes, that is right. Is there anything else, 
Mr. Steeves? 


Mr. Steeves: The next point is the abatement system. This 
first arose on August 26, 1970, in an announcement just 


prior to the meeting of the provincial ministers of finance. 
It is a method of attempting to ensure that the mining 
industry will not be taxed in excess of 50 per cent. In all 
the submissions that were presented on this point, it was 
obvious when the White Paper came down that the mining 
industry was facing a tax of 50 per cent, higher than in any 
other industry. Many representations were made, includ- 
ing our company, this committee and the Commons com- 
mittee, on methods of ensuring that this did not happen. 
Basically they all followed two recommendations, which 
were included in our previous submission, and I have 
included them as Exhibit E on page 11. This is a simple 
method of avoiding something that would have been a 
very severe restriction on the mining industry and was 
creating an awful lot of uncertainty. 


The abatement system that has been proposed has, we 
feel, increased the uncertainty rather than resolved it. It 
will extend it well beyond the date when the legislation 
will be adopted. The mining companies will be under 
threat, from the provincial governments, of the necessity 
of either increasing mining taxes or income taxes, both of 
which have been almost recommended in the news 
releases. That would put their tax rate here, as I have 
illustrated, up as high as 65 per cent. We think there is a 
much better solution to the problem in accepting any of 
the recommendations either of our company the other 
recommendations of this committee. This abatement 
system is difficult. 


The Chairman: On the abatement situation, what would 
you ask for? 


Mr. Steeves: We would prefer, rather than an increase in 
the abatement, an offset of mining taxes against income 
taxes, or some type of a floor depletion rate. 


Senator Connolly: When you talk of mining taxes, you 
mean provincial taxes? 


Mr. Steeves: Yes. 
The Chairman: Expense, then? 


Mr. Steeves: Yes. 


The Chairman: And also floor depletion? 
Mr. Steeves: Floor depletion. 


The Chairman: A basic depletion, or what I call automat- 
ic depletion? 


Mr. Steeves: Yes, a percentage depletion. 


The Chairman: On a percentage basis. What percentage 
have you in mind? 


Mr. Steeves: If you had an offset of mining taxes against 
income taxes, any percentage would reduce the tax rate 
below 50 per cent, so you could work at 16 per cent 
depletion allowance, which would give an effective tax 


rate of about 42 per cent, which we have now for produc- 
ing mines. 


The Chairman: And 42 per cent is a viable base? 


Mr. Steeves: That is what we are operating on now. 
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The Chairman: Is there anything else? 


Mr. Steeves: The second point on the abatement system is 
the illustration I gave here. I am not sure if it is true in all 
provinces, but I know it is in ours and in several others. 
Where the exploration is carried out in a province other 
than the province where you operate, you are still going to 
end up with a tax rate, as I illustrate here, of 64 per cent 
with full earned depletion; because the mining taxes are 
calculated on earnings in the province, excluding any 
exploration outside the province. 


The Chairman: Earnings at the pithead, is it not? 


Mr. Steeves: That is right. We have never received an 
answer on the solution to this. 


Hon. Mr. Phillips: Would a simple deduction of mining 
taxes paid anywhere in Canada solve your problem? 


Mr. Steeves: It would certainly relieve it to a great extent. 
That was one of the suggestions of this committee, a con- 
tinued deduction of mining taxes, plus a small floor 
depletion. 


Hon. Mr. Phillips: Do you need the floor part? It would be 
so much simpler if you could live with a straight 
deduction. 


Mr. Steeves: We would prefer the floor, but we could live 
with the other—still at the same maximum of 33 1/3 per 
cent. 


Senator Connolly: We discussed this at length when 
making our report on the White Paper. Did we have the 
minister here on this point? 


The Chairman: No. 


Senator Connolly: It is a matter of policy, I think, Mr. 
Chairman, as to whether the 15 per cent mixing tax in the 
province should be a deductible expense from the tax. It is 
an expense, as I understand it. 


Mr. Steeves: It is going to be disallowed. 


Senator Connolly: But at the present time it is an expense, 
is it not? 


Mr. Steeves: Well, most of it is allowed under Regulation 
701 as an expense. 


Senator Connolly: But it is not a deduction from tax. 
Mr. Steeves: That is right. 


Senator Connolly: What you are looking for now is a 
deduction from tax after the tax has been computed. 


Mr. Steeves: As Mr. Phillips has said, as an expense it 
would also probably the satisfactory if we had the deple- 
tion in addition. 


The Chairman: Even without the basic depletion, deduct- 
ing the tax as an expense, could you not just expense it? 
Would that not give you adequate relief? 


Mr. Steeves: Plus earned depletion. That would probably 
be satisfactory. 


The Chairman: Well, plus earned depletion; that is what- 
ever you could earn under the rules. 


Mr. Steeves: We would prefer to have a basic floor 
depreciation. 


Senator Connolly: It is a matter of policy, I think. 


The Chairman: Let us assume you cannot get the best of 
all these worlds. 


Mr. Steeves: Well, I cannot speak for industry, but our 
company would be pleased to see mining taxes as a deduc- 
tion plus earned depreciation. 


The Chairman: Do you mean a deduction from earnings 
before? 


Mr. Steeves: Either. Preferably from tax, but, if not, just 
as a straight expense. 


The Chairman: A straight expense. 
Mr. Steeves: Yes. 
The Chairman: Is there anything else? 


Mr. Steeves: Just as an example of the uncertainty of this, 
the original announcement was made on August 26, 1970, 
and to date only one provincial government has stated its 
position. Quebec has said that they would pass it on. There 
are thoughts that Ontario will do likewise, but I have not 
seen any public statement that that is the case. We have no 
idea what our provincial government is going to do as far 
as the abatement is concerned. 


The Chairman: When you say, “pass it on,’”’ what are you 
referring to? 


Mr. Steeves: This is the additional 15 percentage points 
that we are going to be allowed. 


The Chairman: Yes. 


Mr. Steeves: If it is taken up by the provincial govern- 
ment, and Mr. Benson has said they can do what they like 
with it, then we are facing a 65 per cent tax rate. 


Briefly on prospectors, it was almost a unanimous 
recommendation that prospectors continue to be tax 
exempt on the proceeds from the sale of mineral proper- 
ties. They will now be taxed on all of the proceeds. This is 
perhaps not generally known, but normally this is going to 
be ordinary income; it will be added right on to the ordi- 
nary income. There is one exception, where the prospector 
is able to sell his mineral properties to a company that will 
issue him shares. In that case when he sells the shares they 
are going to be taxed as a capital gain. That is the only 
exception. 


Senator Flynn: On what basis? Will the shares be taxed on 
the value of the shares at the time of the sale? 
Mr. Steeves: Yes, at the time of the sale. 


Senator Flynn: By comparison with the selling price of 
shares later on? 


Mr. Steeves: As he sells them, he will pay a capital gain 
on the proceeds from the disposal. 
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Senator Flynn: By comparison to the value placed on his 
shares when he disposes of the property? 


Mr. Steeves: No, when he disposes of the shares. 
Senator Flynn: Well, what will be the V day? 


Mr. Reynolds: The value will be nothing; the full proceeds 
will be taxed. 


Mr. Steeves: Mineral properties have no value on V day. 


Senator Flynn: The whole price of the shares will be 
considered as capital gain? 


The Chairman: Yes, and he will really be paying 50 per 
cent of the full value. 


Senator Flynn: I know that, but at the time he disposes of 
his property to a company and receives shares, those 
shares could be valued at that time in order to determine 
the capital gain he will make later on when he disposes of 
the shares. 


The Chairman: But the acquisition cost to him at that 
time will be pretty nominal. 


Senator Flynn: It could vary from one case to the other. 


The Chairman: Yes, but relatively the acquisition cost at 
that time will be pretty low. 


Mr. Steeves: Generally his cost would be the cost to 
register. 


The Chairman: And the money spent to develop the 
property. 


Mr. Steeves: Yes, but generally his cost would be his cost 
to record. 


Senator Flynn: Would it not be considered as the deemed 
realization at the time he disposes of the property? 


The Chairman: No. 


Mr. Steeves: It will, if he sells for anything other than 
shares. If he sells for anything other than shares, it will be 
deemed to be income and will be taxed as income. 


Hon. Mr. Phillips: It is, in a sense, a roll-over awaiting the 
sale of shares. 


The Chairman: That is right, if he does it that way. 


Mr. Steeves: That is the only way he can claim it as a 
capital gain. 


The Chairman: Is there anything else, Mr. Steeves? 


Mr. Steeves: We have made a few points on mineral 
properties. As you know, mining properties will now be 
eligible for the write-off and the proceeds from sale will be 
taxed. There is a serious problem in that mineral proper- 
ties will be given no value on V day. 


Senator Beaubien: Why would that be? Why would miner- 
al properties not have a value? 


Mr. Steeves: Well, they are difficult to evaluate. What we 
have recommended in the brief is that the least that should 
be assigned to them is their cost, and, if they can be 
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evaluated, that is the value that should be used. What 
really causes a problem is that surplus accounts are going 
to become very important. Surplus accounts of companies 
have extreme importance under the new system. This will 
influence surpluses and how they can be distributed. That 
is a very technical discussion and I would prefer that you 
discuss it with some tax technicians. But you can see some 
real problems there. Any asset not given a value on V day 
is going to cause problems. 


The Chairman: Everything is going to be gain. 
Senator Beaubien: That is nonsense. 


Mr. Steeves: The proceeds are going to be taxed. Sixty 
per cent of the proceeds of mineral properties sold in the 
first year will be taxable, and then from then on it will 
increase by 5 per cent. I think it is in the thirteenth year 
that 100 per cent of the proceeds will be taxable. Costs are 
not going to be allowed as an expense, and what we are 
saying is that costs should be allowed as an expense, if you 
are going to tax the proceeds. It is only equitable. If you 
can establish the costs, you should be able to offset them 
against the proceeds. 


The Chairman: Well, the only way in which you can resist 
that is to say that the proceeds of sale are income. 


Mr. Steeves: They are classed as income now. 


The Chairman: If they are income, there is no question of 
gain. 


Mr. Steeves: That is our next point. We say that they are 
long-term assets and should be taxed as capital gains so 
that one-half of the gain would be taxed. 

There are certain procedures in placing a mine into 
production. I think option agreements are unusual to 
mining companies. We described it in more detail in our 
original submission, but, generally, it would involve the 
transfer of properties into a new company at the time that 
you are ready to place them into production. This type of 
procedure will be frustrated by the provision that they will 
be taxable, and we think that there should be a provision 
for the tax-free roll-over of mineral properties, particular- 
ly in a related and non-arm’s length transaction. We think 
there should be provision for roll-over in any case, but 
particularly if it is non-arm’s length. 


The Chairman: On the theory that really there is no 
change. 


Mr. Steeves: That is right. It is only a corporate change. 
The Chairman: The style is changing a bit. 


Mr. Steeves: On the subject of capital gains, one point we 
have made here is that we feel capital losses should be 
deductible from other income of a corporation rather than 
from capital gains only, if not in whole then on some 
criminal rate as there is for individuals. We have suggested 
the 10 per cent reducing balance rate that they use for 
such items as intangible assets, goodwill, and this type of 
thing. One-half of all capital gains will be added to the 
income of individuals, and we feel that this could result in 
an increase in the marginal rate of individuals on total 
income. We think that the capital gains should be taxed 
separately. 
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The Chairman: Of course, Mr. Steeves, we went through 
that the first time around. We thought that the capital 
gains tax should be a separate tax, and this would have 
avoided that problem. But, having regard to the way it is 
written into this bill it may be too late on a substantial 
point such as this to make any change. You may just have 
to live with it. 


Hon. Mr. Phillips: We had a major success on integration, 
and a major failure on that point. 


Mr. Steeves: I hail your success on integration. 
The Chairman: You cannot win all the time. 


Mr. Steeves: No. The employees’ share options—I think 
this is just a reiteration of the same point. This will add to 
the income of the employee and he could end up losing the 
whole advantage because his marginal rate would be such 
that he might lose the whole incentive. Our comments on 
the depletion allowance are the same. 


The Chairman: The same as those of Mr. Powis? 


Mr. Steeves: No, I am sorry, I am referring to the divi- 
dend tax credit. Since we were told that the integration 
was dropped, we think that the artificial gross-up of 33-1/3 
per cent has no basis in equity or theory, or anything else 
any more, and it could result in an increase in the total 
marginal rate of the taxpayer. 


The Chairman: As the document that has been produced 
says, it helps the people who have smaller dividend income 
and it may tax a little more heavily those who have a 
greater dividend income, which suggests that that is the 
way the tax burden is to be carried. Have you anything to 
say on that? 


Mr. Steeves: Well, I would challenge the point that the 
gross-up itself helps anybody. I feel that the dividend tax 
credit is a good system, and this is something that this 
committee recommended. 


The Chairman: Is not the gross-up part of the way in 
which, ultimately, when you are dealing with sufficient 
income of an individual, that you do tax him more? 


Mr. Steeves: It could. I guess I would have to work out 
some examples. 


The Chairman: 
summary. 


They have some examples in the 


Senator Walker: What you are doing now is making a 
suggestion regarding the overall principle rather than con- 
fining it to your own mining operation? 


Mr. Steeves: The specific example in our submission is 
the loss of the 20 per cent depletion allowance to individu- 
als as well as the gross-up theory. They chose a tax 
increase of 39 per cent, but if the province does not pass 
along the dividend tax credit it could end up as a tax 
increase of 66 2/3 per cent. 


Hon. Mr. Phillips: I think you will find, however, that 
isolated in the grossing-up item, the dividend tax credit 
now works in favour of those with lower incomes and 
adversely affects those with higher incomes. 
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The Chairman: I think the cut-off is supposed to be 
around 40 per cent. 


Hon. Mr. Phillips: Forty per cent. 


The Chairman: Below that cut-off there is some advan- 
tage. Above it there is none. 


Senator Beaubien: Mr. Chairman, you need the co-opera- 
tion of the province because the bill says that you take off 
four-fifths of the gross amounts, not 100 per cent. So the 
province has to give you the other one-fifth. And if you do 
not get it from the province the tax is tremendously 
increased. 


The Chairman: It is bound to be. Is there anything else? 
These are your general observations. We have dealt with 
your special problems. 


Mr. Steeves: In the area of property holdings—this is a 
point we made previously—the mining companies are 
required to provide housing in remote areas. We often 
operate them at a loss, and we hope that we will not be 
prevented from claiming the loss on the housing because it 
is cleared by depreciation. It is a very real loss. 


In the section on non-residents I think the major point is 
what they call the thin capitalization theory. We try to 
restrict the amounts of equity that we give out when we 
arrange new financing on the property. This would seem 
to encourage financing to at least one-third of the equity in 
order to be able to claim interest as a deduction. It is an 
unusual provision in that it will penalize the Canadian 
company rather than the non-resident company at whom 
we feel it should be aimed. We have a section on partner- 
ships— 


The Chairman: We have had a pretty fair discussion on 
partnerships, Mr. Steeves, and our thinking has crystal- 
lized pretty much. 


Mr. Steeves: Our only point there is that in order to 
spread the risk of increased costs in mining ventures we 
will often form syndicates. 


The Chairman: Do you mean joint ventures? 
Mr. Steeves: Yes. 


The Chairman: Is there not an exclusion there? 


Mr. Steeves: No, we have no exclusion. 


The Chairman: Is not there an exclusion on partnerships 
in connection with explorations? 


Hon. Mr. Phillips: I do not think so in the partnership 
document. 


The Chairman: I thought there was. In any event we have 
had the problem presented to us regarding joint ventures 
in the development of mining properties, that very often 
they take the form of a joint venture agreement. The 
question we have to consider is whether the joint venture 
has the character of a partnership and, therefore, is sub- 
ject to the partnership provisions. 


Mr. Steeves: That is exactly my point. 
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The Chairman: We have had that point and we are look- 
ing at it. Is that all? 


Mr. Steeves: That is all. 
The Chairman: Thank you very much. 


Senator Flynn: Mr. Chairman, may I say something? You 
will notice the arguments brought forward by our wit- 
nesses in quoting paragraphs 3 and 4. On page 1 the first 
sentence of paragraph 6 reads: 


We are puzzled that the Federal Government, now 
faced with rising unemployment, economic slowdowns 
and unsettled international conditions, is proceeding 
to implement legislation that would retard an industry 
that has displayed unprecedented growth and 
productivity. 


Senator Burchill: Does your brief contain comparison 
with the regulations in the United States, particularly with 
respect to depletions and incentives to new mines? 


Mr. Steeves: We made statements concerning that during 
our last appearance before this committee. 


Senator Burchill: I know you did, but does the new legisla- 
tion vary from the other in that respect? 


Mr. Steeves: Not materially. After our last appearance I 
supplied some supplemental information with regard to 
Australia and the United States, in which the legislation 
was compared. 


The Chairman: That is right. 


Senator Burchill: I take it that the legislation in the United 
States is more favourable to the mining indusiry than this? 


The Chairman: Mr. Steeves, clause 96(1)(d) will assist your 
consideration of the question of partnership and the exclu- 
sion to which I referred. 


Mr. Steeves: Thank you very much, Mr. Chairman. 


The Chairman: Thank you very much. 


The Chairman: The next submission is by The Canadian 
Gas Association. Appearing are: Mr. G. E. Miller, C.A., 
Comptroller and Assistant Treasurer of Union Gas Com- 
pany of Canada Ltd.; Mr. R. F. Sim, Assistant Secretary, 
TransCanada PipeLine Limited; and Mr. E. W. H. Tre- 
maine, Treasurer and Assistant Secretary, The Consum- 
ers’ Gas Company. 


Do you intend to make an opening statement? 


Mr. G. E. Miller, C.A., Comptroller and Assistant Treasurer, 
Union Gas Company of Canada Ltd.: Mr. Chairman and 
honourable senators, my name is Gerald E. Miller, Chair- 
man of The Canadian Gas Association Taxation Commit- 
tee, and Comptroller of Union Gas. On our panel we have 
Mr. Raymond Sim, sitting on my right, who is also a 
member of the Association’s Taxation Committee. He is 
Assistant Secretary of TransCanada PipeLine. On my left 
is seated Mr. Edward Tremaine, Treasurer and Assistant 
Secretary of The Consumers’ Gas Company. 


Our brief deals with six points which we will discuss. I 
might also mention that it has been submitted to Mr. 
Benson in exactly the same form. 


The Chairman: When was the submission made in rela- 
tion to Bill C-259? 


Mr. Miller: Before September 1. 


Senator Walker: By “submitting”, was it just handed to 
him, or did you appear before the minister? 


Mr. Miller: We mailed it to him with a covering letter, to 
which we received a reply. We volunteered to meet the 
minister and he indicated that if he felt it was necessary to 
discuss the matters further with him he would invite us to 
appear before him. 


The Chairman: And you had no subsequent invitation? 
Mr. Miller: That is correct. 
The Chairman: Well, here is your forum. 


Mr. Miller: The attraction of adequate debt and equity 
capital at acceptable cost has always been a serious prob- 
lem for the natural gas industry, which is very capital- 
intensive. This problem is becoming increasingly impor- 
tant as the industry is facing unprecedented demands for 
capital expansion to provide vital supplies of energy for 
the development of the Canadian economy. 


As indicated by the Ontario Committee on Taxation in 
its 1967 report, Volume II, page 108, land, buildings and 
equipment represent for the transportation companies 
more than three times the proportion of total net assets 
and close to 10 times the proportion of total sales of all 
other Canadian companies. So we are in fact extremely 
capital-incentive. 


Our first point is that we feel that Canadians should be 
encouraged to invest in equities of Canadian industry. We 
are concerned that the proposed dividend tax credit 
system and high rates of tax on capital gains substantially 
increase the tax burden on Canadian equity investments. 


At page 8 of our brief we provide an example, headed 
“Schedule 1.” The centre column takes us through the 
calculation of tax on the dividend tax credit system and 
capital gains tax system. At the foot of the page a tax 
increase of 97 per cent is indicated. So, for this particular 
example the result of the proposed bill C-259 would be to 
increase the tax burden by 97 per cent. 


Hon. Mr. Phillips: That is, however, due basically to the 
capital gains tax, not to the treatment of the dividend tax 
credit. 


Mr. Miller: Yes, that is true. 


Senator Connolly: The capital gains tax shown on the 
table is $150. 


Mr. Miller: No, it is $68; the $150 is the amount of the 
taxable capital gain. 


Senator Connolly: The capital gains tax is $68 in each 
case? 


Mr. Miller: That is right. 
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Senator Connolly: Mr. Chairman for the sake of the 
record perhaps we could have Schedule 1 reproduced at 
this point of the proceedings. It would not be possible to 
follow the proceedings without reference to this table. 


Hon. Senators: Agreed. 


The Chairman: Schedule 1 will be included in the record 
of the proceedings at this point. 


Schedule 1 follows: 
Schedule 1 
COMBINED EFFECTS OF PROPOSED 
DIVIDEND TAX CREDIT AND 


CAPITAL GAINS TAX 


A Canadian investor, with a marginal rate of tax of 45 
per cent purchases shares in a Canadian corporation at a 
cost of $3,000. The shares are held for a two year period in 
which dividends at a rate of 5 per cent are received, and a 
capital gain of $300 is realized. His tax position under the 
present and proposed systems would be as follows: 


Proposed Proposed Present 

Tax calculation 4/5 using 5/5 credit 20% 
Dividends received $300 $300 $300 
Taxable credit 100 100 — 
Taxable dividend $400 $400 $300 
Tax thereon $180 $180 $135 
Tax credits 80 100 60 
Tax $100 $ 80 $ 75 
Taxable capital gain $150 $150 
Tax $ 68 $ 68 
Net cash income and 

tax increase 
Total cash received 

in excess of cost $600 $600 $600 
Taxes paid 168 148 75 
Net cash income $432 $452 $525 
Tax increase 124% 97% 


Senator Connolly: It might be useful, Mr. Chairman, for 
the witness to take us through this table. 


The Chairman: The witness should expand his points to 
whatever degree he feels necessary. If you wish, you may 
call on your colleagues on the panel for assistance. 
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Mr. Miller: Very well, I will call on Mr. Tremaine to 
explain Schedule 1, columns 2 and 3. 


Mr. E. W. H. Tremaine, Treasurer and Assistant Secretary, 
the Consumers’ Gas Company: A discussion of the schedule 
should ignore column 1, which indicates the effect of the 
provinces not adding the one-fifth. However, the indica- 
tions are that they will do so. 

The column to the right, the present 20 per cent tax 
credit, indicates the tax under the present tax act giving 
effect to the 20 per cent tax credit but ignoring capital 
gains, which does not exist today. The centre column, the 
5/5 proposed, indicates a tax credit together with a capital 
gain. The total taxes payable under the proposals would 
amount to $148, as indicated at the foot of the table, 
compared to $75 in the past. 


It was mentioned earlier that the principal amount of the 
increase is a result of capital gains. However, the tax on 
the dividend itself after deduction of the $68 tax on the 
capital gain would be $80, an increase of $5. 


The Chairman: The figures in the schedule assume the 
taxable gain at $150. 


Senator Beaubien: That is half the profit. 


The Chairman: You have assumed that that would only 
occur with disposal of the shares. 


Mr. Tremaine: That is correct. 


The Chairman: So currently, from year to year there 
would just be tax at the marginal rate, and the dividend 
tax credit. 


Mr. Miller: But assuming that stock market opportunities 
continue to rise over a period of years, and eventually, 
possibly many years later, you end up selling the stock, 
you are in fact accruing a tax cost. 


The Chairman: Yes. But every year that you live, hopeful- 
ly for a long period of time, you are accruing tax cost if 
you are earning more income. 


Hon. Mr. Phillips: What you are saying is that because 
there is a capital gains tax, you simply get into a higher 
rate of taxation. Is that not elementary? 


Mr. Miller: We are attempting to point out that with the 
change in the tax credit system, together with the capital 
gains tax, the attractiveness of the equity market for 
investment will be less than it was before. 


We feel that the rates of capital gains tax are excessive. 
Possibly instead of one-half of the capital gains being 
taxed, in a developing country like Canada it would be 
more appropriately taxed at one-quarter. 


Senator Connolly: This is a matter of policy. I do not say 
that you are precluded from discussing policy, because we 
are glad to hear your views on policy also. Firstly, it is 
policy, and secondly, it applies not only to the gas industry 
but to all of industry. 


Mr. Miller: But the point of difference is that the natural 
gas industry is far more capital intensive and requires far 
more capital financing than Canadian business generally. 
It is far more critical to us. 
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The Chairman: You mean that the industry finances more 
by way of equity than by borrowing? 


Mr. Miller: We are concerned about both equity and debt. 
We attract capital in balance of debt and equity. At the last 
meeting we attended, in our presentation we said that the 
industry’s average is probably something like 60 per cent 
of debt and equity. We are concerned also about debt. That 
is our second point. 


The Chairman: The situation you are developing is that it 
will affect your offering of shares. But it will affect any 
company that offers shares. 


Mr. Miller: That is quite true. 
The Chairman: The level of competition is not changed. 


Mr. Miller: That is so. Our industry provides energy to the 
public generally. It is, if you like, a public service. Any 
increased capital cost has to be passed on to the customer. 
So it contributes towards inflation. 


The Chairman: On the other hand, the Government has to 
finance its operations. There does not appear to be much 
of a limiting feature there up to the present time. They 
need it, so they tax. 


Mr. Miller: That is true. Fortunately, if the yardstick is 
capital investment and we happen to be heavily capital- 
intensive, we get stuck with a higher portion of the burden. 


The Chairman: What do you suggest should be done for 
your industry? 


Mr. Miller: We have thought, in terms of the overall 
industry, of a lower capital gains tax rate. I think there is 
merit in considering a reduced capital gains rate for cer- 
tain industries that are particularly capital-intensive. 


Hon. Mr. Phillips: How would you determine that? What 
we are trying to do here is to suggest relief to cover 
specific economic segments of the community, having 
regard for their special problems. We are beyond the stage 
of considering whether a capital gains tax should be intro- 
duced, or whether it should be brought into income to the 
extent of 50 per cent thereof. 


The Chairman: Or whether it should be selective. 


Hon. Mr. Phillips: Yes. It would appear to us that to try to 
make it selective is a novel idea, but it would have to be 
specific in its application. We are looking to see whether 
you have special problems in your industry aside from the 
overall impact or thrust of the legislation. 


Mr. Tremaine: One of the specific problems of our indus- 
try is that we have to raise a great deal of capital, both 
equity and debt. We feel that the equity capital should be 
raised in Canada if possible. We are afraid that some of 
the risk capital that is available today may be steered onto 
the debt side of the market rather than the equity side. If 
the general principle of capital gains has in effect been 
established, then we are suggesting that we revert back to 
the old dividend tax system and that possibly it be 
increased to 25 per cent. 


Banking, Trade and Commerce 


October 27, 1971 


Hon. Mr. Phillips: I think you make a point in an academic 
form, but I am not so sure that it can be of any value in 
terms of dealing with specific legislation. 


Mr. Miller: We understand that. It is a matter of policy. It 
would be tough to change at this time. But we cannot get 
past the point that it will have an unfavourable and 
adverse effect on our particular industry, and we thought 
that we should point that out. 


Senator Connolly: It is appropriate that you should point 
that out to us. An industry as important as this has an 
obligation to point it out so that we might have a better 
overall picture. 


The Chairman: Attention will be focused on it at any time 
rates are increased. Some of the reasons given for a rate 
increase is the impact of the dividend grossing up and 
capital gains. The public generally may come to a realiza- 
tion then, more so than the investor. 


Hon. Mr. Phillips: If you wanted to make something out of 
it, it would appear to me that you would have to suggest a 
ratio of funded debt to paid-in capital, so that if the paid-in 
capital was in excess of the funded debt, in such event the 
dividend tax credit should be handled in the following 
manner. 


With the approval of the chairman, I would like you to 
consider that. If anything can be submitted to us under 
that heading, we would have something to work on. I can 
see your point about equity finances as against funded 
debt. If you said that equity paid in common stock was $2 
for every $1 of funded debt, or $3 for every $1 of funded 
debt, and that in such event the dividend tax credit should 
be in the following manner, National Revenue could then 
look at the statement, and it would be simple for them to 
determine in which category the dividend tax credit 
should fall. 


The Chairman: We know what the problem is. We are not 
making decisions right here and now. Have you something 
more to add? 


Mr. Miller: Our second point is that Canadian industry 
must seek foreign capital in addition to Canadian funds, 
and we feel that foreign investors should be encouraged to 
invest in debt rather than equity capital of Canadian 
industry. We are particularly concerned about the propos- 
al to increase the rate of withholding tax on interest paid 
to non-residents on debt capital. 


Hon. Mr. Phillips: I believe somewhere down the line, Mr. 
Chairman, in our White Paper considerations, we suggest- 
ed the elimination of withholding tax on foreign invest- 
ment in order to encourage the inflow of foreign curren- 
cies provided it was invested in funded debt rather than in 
equity. 


Mr. Miller: Mr. Chairman, we have found that section in 
your report; that is quite right. 


Hon. Mr. Phillips: Are we not right on that? 
The Chairman: Yes, but we were ignored. 


Hon. Mr. Phillips: It is at page 77, paragraph 12; we are 
right on the point there. 
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Senator Connolly: Could we have it read? 


The Chairman: At page 77, paragraph 12, we state: 


Your Committee strongly objects to the proposal of 
paragraph 6.36 of the White Paper to increase the 
Canadian withholding tax rate to 25 per cent except in 
the case of payments to countries with which Canada 
has a tax treaty. With particular reference to interest, 
the Committee feels it would be a grave mistake to 
inhibit the lending of money into Canada (in contradis- 
tinction to the acquisition by foreigners of equity share 
positions in Canadian corporations) and the Commit- 
tee is convinced that a substantial portion of available 
funds from foreign jurisdictions will derive from coun- 
tries with which Canada does not have a tax treaty, 
such as Switzerland. The Committee does suggest to 
government that it seriously consider the elimination 
of all withholding taxes on interest payments to arm’s 
length foreign lenders. 


Hon. Mr. Phillips: We took the position that we were 
saying to foreign investors, “Come into Canada as long as 
you do not take our patrimony—that belongs to us as 
much as we can retain it—and there will be no withholding 
tax on the interest paid to you.” That is the reeommenda- 
tion we made, and we thought it made sense. 


The Chairman: It was not accepted. 
Senator Molson: It still makes sense, Mr. Chairman. 


The Chairman: Is there anything else that you want to 
add? 


Mr. Miller: Not really, except to say that in our presenta- 
tion in June of 1970, we brought this point out and I 
believe another group brought out the same point at that 
time. We feel it is every bit as important now as it was 
then. 


The Chairman: We are not receding from what we said. 
You just heard one of the senators make the comment that 
it still makes good sense, but what can you do about it at 
this stage? 


Mr. Miller: Our third point, Mr. Chairman, is that the 
association feels that all expenditures laid out to earn 
income should be tax deductible. 


The Chairman: That is supposed to be a generally accept- 
ed principle. 


Mr. Miller: We find it not to be so. I believe Mr. Tremaine 
has something to say on this point. 


Mr. Tremaine: I have just one specific item, and again it 
involves the raising of capital. The commissions payable to 
investment dealers on the issue of debt securities, both 
short term and long term, are not allowed under the pro- 
posed Tax Reform bill and they are not allowed under the 
present Tax Act. We feel quite strongly, because we repre- 
sent a capital-intensive industry, that this would be an 
ordinary cost of carrying on our business. 


The Chairman: On the other side of the coin, the recipient 
of the commissions pays income tax. 


Mr. Tremaine: That is right. 
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Mr. Miller: I might add that the commissions on the issue 
of equity are similarly non-deductible, whereas other 
expenses involved in equity issue are deductible. 


Senator Connolly: Such as? 


Mr. Tremaine: Printing and legal costs, audit costs, and 
that type of thing. 


The Chairman: What specific suggestion have you in rela- 
tion to that? Have you thought of how it should be dealt 
with and where? 


Mr. Miller: Yes, we have. Under the present Income Tax 
Act and the new bill expenses incurred to raise debt and 
equity capital, other than commissions, are currently 
deductible. We would simply change the wording of those 
sections to allow commissions as a current deduction as 
well. 


The Chairman: In doing that the Government is getting 
its tax revenue on an acceptable basis; that is, anyone who 
receives income pays income tax on it, and then the theory 
is that if it is an expense item where you are putting out 
money to earn income, it should be deductible. 


Mr. Miller: That is right. 


Mr. Tremaine: There are specific reeommendations at the 
bottom of page 10, where we suggest that section 
20(1)(e)(iii) should be deleted. 


Senator Connolly: Mr. Chairman, it seems to me that part 
of the rationale behind this section was to get at “expense 
account living” and perhaps other charges that we thought 
to be improper and, in any event, hard to police, but what 
the witnesses are talking about does not fall into that 
category at all. They are talking about legitimate expenses 
incurred in bond issues and stock issues, which is part of 
the normal business operation of firms in their industry. 


The Chairman: Yes, I understand that. 


Senator Connolly: I just want to make the point on the 
record that even though section 20(1)(e)(iii) does talk about 
the expense of issuing shares and of borrowing money, it 
is directed specifically to this. 


Hon. Mr. Phillips: Except that in addition, Senator Con- 
nolly, on page 11 of the brief, the suggestion is made that 
in the overall conception of deductibility all expenses 
should be a charge against income, but to the extent that it 
is not presently a charge against income under the new 
bill, 10 per cent of the accumulated balance of that portion 
of the expense which is not presently allowed be allowed 
as a deduction. Let us assume you had $1 million worth of 
accumulated expenditures, which, under the bill, would 
not be allowed as an expense, the suggestion is that $200,- 
000 of that be allowed as a deduction in a given year, so 
that ultimately it would all peter out and go into income. 


That goes back to the old conception that all dollars that 
flow in are taxable income, and all dollars that flow out 
are an expense. 


Senator Molson: This would be a deferred expense item. 


Hon. Mr. Phillips: Yes. In other words, under the bill 
which we are considering, all non-deductible expenses 
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should be allowed to the extent of 10 per cent of the 
accumulated balance in a given year. 


If we considered that, Mr. Chairman, then instead of 
dealing specifically with underwriting expenses and the 
like, we would, at least be dealing with a fundamental 
principle. 


Mr. Miller: The point of difference might be, though, that 
we feel commissions should be currently deductible 
whereas other so-called ‘‘nothings” should be on a ten per 
cent basis. 


Hon. Mr. Phillips: Amortized. 
Mr. Miller: Yes. 


Hon. Mr. Phillips: This is an interesting suggestion, Mr. 
Chairman, and worth considering. 


Senator Molson: Are we not running into the question 
here of whether this expense is laid out in order to earn 
income? 


Hon. Mr. Phillips: The answer is yes. We are back to a 
philosophic concept, that all moneys in are income; all 
expenditures are deductible. 


Senator Molson: I think at times we have agreed with that 
principle. 


The Chairman: There might be more justification for that 
now that we have broadened the tax base. it might be said 
under the present act that this was not laid out to earn 
income. 


Senator Molson: No, now we have got capital gains that 
currently become income, and some other changes that 
you point out, Mr. Chairman, that perhaps does change 
this aspect a bit. It is possible. 


Hon. Mr. Phillips: It is an interesting point. 


The Chairman: It is an interesting thing, and we should 
have a good look at it. 


Mr. R. F, Sim, Assistant Secretary, TransCanada Pipeline 
Limited: On page 11 of our brief we draw a differentiation 
between expenditures laid out to earn ordinary taxable 
income and expenditures laid out to earn taxable capital 
gains. I think under any income tax system you will still be 
faced with the present problem of determining what is 
allowed expenditure and what does not earn completely 
taxable income. We are suggesting here that clause 14(5)(b) 
of Bill C-259, as it is now written, will allow 50 per cent of 
this “tax nothing” category, and this is why we feel this if 
those expenditures are laid out to earn capital gains. An 
expenditure which earns a fully taxable income should be 
fully deductible, and we are suggesting the 10 per cent 
write-off. 


The Chairman: If we are still talking about the financing 
of a company by means of debt, would you say that the 
cost of raising that money is laid out to earn a capital 
gain? Would you? 


Mr. Sim: No. 


The Chairman: I would not think so. 


Mr. Sim: The debt would normally be used to supply 
working capital to the company, which goes again in turn 
for current expenditure to earn current income. 


The Chairman: You look through the physical act of the 
getting of the money and you look at the purpose for 
which you got it. Maybe that is a sensible way of looking at 
it. 

Senator Macnaughton: I think so. 


The Chairman: If the purpose is to provide working capi- 
tal as against providing capital assets in the form of build- 
ings and such things, would you make that distinction? 


Mr. Sim: No, I would include the acquisition of assets, 
because the assets are really part of the income earning 
process and they are depreciated under the act. They are 
as necessary to earn the income of business as working 
capital. 


The Chairman: You say there is another link in the chain 
that should be forged there to get the use of the money, 
and if the use of the money is to earn money, whether it is 
by way of expenditure on capital assets or for working 
capital, the cost should be deductible. 


Mr. Sim: Yes. 


Mr. Tremaine: The cost of obtaining money is really no 
different from the cost of obtaining any other assets. 


The Chairman: That is right. If you confine it to capital 
gains, maybe you are putting yourself in the position that 
you should only get the half rate. 


Mr. Miller: We mentioned earlier that this was not really 
the sole item involved in the cost of raising money that was 
not 100 per cent deductible in a year. The cost of legal fees 
and suchlike involved in raising capital are in fact deducti- 
ble; they meet the present test. 


The Chairman: It is a very interesting point, and I think 
we should have a good look at it. Is there any other 
question anybody wants to ask? 


Senator Burchill: How many companies does your associ- 
ation represent? 


Mr. Miller: We represent production, transmission and 
distribution companies. We also represent manufacturers, 
but we are not speaking to their problems here; their 
associations speak for them. 


Mr. Tremaine: There are 30 to 40; something in that area. 
Senator Burchill: Where are they principally located? 

Mr. Tremaine: Right across the country west of Quebec. 
Senator Burchill: Nothing east? 


Mr. Miller: Yes, we have Gaz Metropolitain, which is a 
distribution utility in Montreal, Quebec. 


Mr. Tremaine: There are none east of Quebec. 
Senator Flynn: Quebec City, do you mean? 


Mr. Tremaine: I am not sure how far Gaz Metropolitain 
goes. 
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Mr. Miller: We do go across the country. We include 
Westcoast Transmission, TransCanada PipeLine Limited, 
the Alberta utilities, the Ontario utilities. Really the pro- 
duction, transmission and distribution facilities across 
Canada. 


The Chairman: Are TransMountain included? 
Mr. Tremaine: They are an oil pipeline. 
Mr. Miller: I do not believe they are included. 


The Chairman: Are there any other questions on this 
point? If not, we will move to your next point. 


Mr. Miller: There were two other items that we might 
mention very briefly. We talked about them in our last 
brief. It is not at all clear that perpetual rights of way 
would qualify as eligible capital expenditures, subject to 
acquisition. We feel this should be clarified. 


The Chairman: When you refer to perpetual rights of 
way, you mean for the laying of a pipeline? 


Mr. Miller: Yes, sir. 
The Chairman: What is the point on that? 


Mr. Miller: A pipeline has a rather long life; how long a 
life is quite controversial. I would say it is as much as a 
hundred years, possibly. We cover ourselves by gaining a 
perpetual easement or right of way, so that we are covered 
on that line for its life. The right of way has a useful life 
similar to that of the pipeline itself, yet for business pur- 
poses we depreciate it in arriving at our income for share- 
holder reporting purposes, but for income tax purposes it 
is not tax deductible. 


Senator Flynn: The right of way itself? 


Mr. Miller: The cost of obtaining the right of way, the 
payment to the landowner. Under the present act such 
costs are not deductible in any way, shape or form. 


Senator Flynn: Because they are capital assets? 
Mr. Miller: That is right. 
Senator Flynn: They are just like a piece of land. 


Mr. Miller: Not really. A point of difference is that we 
acquire a right of way solely because we are putting a 
pipeline in. Once the pipeline has completed its useful life, 
that right of way has no further use either. 


Senator Flynn: The pipeline has to be replaced. 


Mr. Miller: It is most unusual to use the same right of way 
for a replacement line. 


Senator Flynn: It seems to me this is the same problem as 
with water. 


Senator Connolly: An aqueduct. 


Senator Flynn: I know of some that have been in exist- 
ence for 100 years, or perhaps 200 years. 


Senator Connolly: Some of the Roman aqueducts are still 
used. 
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Senator Flynn: They are always in the same right of way, 
but are replaced. Do you figure that once the pipeline has 


served its time the right of way would not be used any 
more? 


The Chairman: Do you depreciate the pipeline itself? 


Mr. Miller: This might help explain the situation. For 
proper, generally accepted accounting shareholder pur- 
poses, it is typical to depreciate the pipeline, and also to 
amortize or depreciate the cost of the right of way. 


The Chairman: Yes. 


Mr. Miller: I cannot speak for the whole industry, but I 
would expect to see the same rate of depreciation general- 
ly for the right of way as for the pipeline. 


The Chairman: You do presently depreciate the pipeline 
itself, as against the right of way or easement? 


Mr. Miller: We depreciate both. 
The Chairman: I am talking about for tax purposes. 


Mr. Miller: For tax purposes we are denied it. We claimed 
it, but we were denied the deduction. 


Hon. Mr. Phillips: The reaction is that if a person buys a 
piece of land and puts up an apartment on it, if he does not 
get an amortization on the capital cost allowance on the 
land, why should he get it on the right of way? Probably 
the answer is that this is probably a piece of land, in the 
ordinary sense, on which you can put up from time to time 
a different type of structure, to adjust itself to the econom- 
ic needs or changing conditions or fashions of living or 
industrial development and the like. I suppose also that if 
you had absorption of the energy which you are pushing 
through that line, you may have a valueless right of way. 


Mr. Miller: That is true. It is a specific matter. 


Hon. Mr. Phillips: I am not quite trying to fathom Senator 
Flynn’s mind, because I see the way it is working. There is 
a distinction. The question is whether it is sufficiently 
differentiated to warrant different treatment. 


Senator Flynn: I doubt that very much. I cannot see it. 


Senator Molson: There must be some precedent in the 
transmission lines for electric power, surely, that are fairly 
common. I wonder what has been the policy for the right 
of way for electrical transmission lines. 


Hon. Mr. Phillips: Does anyone know? 


Mr. Miller: To the extent that they are taxpaying investor- 
owned corporations, the same tax rules would have to 


apply. 

Senator Molson: They have been in business a great deal 
longer than you have. 

Mr. Miller: It is the same piece of land. 


Senator Molson: The right of way is a piece of land, a 
strip of land, and it is the same general principle, surely, as 
the pipeline. 
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The Chairman: You can get an easement to walk over a 
strip of land or to drive over a strip of land. 


Senator Flynn: If you buy a right of way, it is only 
because you do not need to buy the land itself. You save 
money by buying the right of way instead of the land. 


The Chairman: That is right, except that if you put a 
pipeline on a piece of land it is pretty hard to use it for 
anything else. 


Senator Flynn: You can use the surface for farming. 


The Chairman: Yes. 
Is there anything more on that? 


Mr. Sim: Mr. Chairman, I think the distinction is between 
a lease and the land itself, a capital asset. Really a right of 
way is similar to a lease. In fact, it is a lease. You have the 
right to use someone else’s property, but in this case for an 
indefinite period of time. 


Hon. Mr. Phillips: I could argue it both ways, depending 
upon my retainer. 


Senator Flynn: Which way would you win? 
Senator Molson: Either way. 


Senator Beaubien: When you have a right of way to place 
a pipeline, you cannot use it for something else. 


The Chairman: If they buried the pipes there, the farmer 
could grow crops. 


Senator Beaubien: I mean that whoever has the right of 
way can only use it for a pipeline. 


The Chairman: Yes. 


Senator Beaubien: And therefore if you have no more gas 
to put through the pipeline you lose the value of the right 
of way. 


Senator Flynn: No, because you could sell it back or you 
could use it for something else. 


Senator Beaubien: If people stopped using gas. 


Senator Flynn: Then you asset becomes obsolete, like a 
railroad bed. 


Senator Connolly: Perhaps I had better not summarize it. 
Perhaps I had better ask you to do so? 


Mr. Sim: We feel there is an anomaly in the act, that 
leasehold cost or rentals, etcetera, if they are laid out to 
produce income are deductible, but in this case we have a 
perpetual lease and it is not deductible because there is no 
provision in the capital cost allowance regulations to cover 
perpetual leases. 


Senator Connolly: If you are going to call an easement a 
perpetual lease, I suppose I can accept what you say. What 
you do is you prepay the rent, if you are going to call ita 
lease; but in fact you are buying an easement, and what 
you want here in both cases is a deduction as an expense 
incurred in earning income, just as much as an expense to 
buy and lay the pipeline is an expense. Is that so? 
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Senator Flynn: Or if you have to repair the pipeline? 


Senator Beaubien: And if you sold it at a profit, you 
would have to pay a tax on the profit. 


Mr. Miller: Mr. Chairman, our point here was that we 
were seeking clarification. There is a possibility that the 
section in the bill on eligible capital expenditures has been 
designed to allow or recognize these perpetual leases or 
rights of way. But it is not clear. It is section 14(5)(b), 
“eligible capital expenditure”. Some people feel that it is 
covered and some feel that it is not. We feel that it should 
be clarified. 


The Chairman: It says that “eligible capital expenditure” 
means: 


—the portion of any outlay or expense made or 
incurred by him, as a result of a transaction occurring 
after 1971, on account of capital for the purpose of 
gaining or producing income from the business, other 
than any such outlay or expense— 


Then there are all the exclusions. It certainly takes some 
analysis to decide which way it goes. 


Mr. Miller: We have had experts saying, “‘yes, it is includ- 
ed,’ and we have had experts saying’ “No, it is not 
included.” 


The second point on it is that if there were an eligible 
capital expenditure it would be subject to tax deduction 
only to the extent cof 50 per cent. What can be more a 
business expense, quite independent of capital gains, than 
a perpetual right of way? It should be allowed 100 per 
cent. 


The Chairman: I suppose they provided the 50 per cent 
because they were thinking in terms of capital gains tax. 


Mr. Miller: We think this is erroneous thinking. 
The Chairman: I see. Is there anything else? 


Mr. Miller: Our fifth point is this. We also feel that the 
base for earned depletion allowances should include all 
exploratory development expenditures as defined in the 
bill. Would you like to discuss that? 


Mr. Sim: Again, this is a reference which was brought up 
in the two briefs prior to this and the Department of 
Finance news release which covers the proposed regula- 
tions on depletion allowance. The definition of eligible 
expenditures on exploration and development expendi- 
tures for purposes of computing depletion is different 
from that contained as deductible expenditures in the bill. 


The Chairman: Have you suggested any language for 
meeting your point? 


Mr. Sim: This would be in the regulation which would be 
forthcoming. We are suggesting that the definition in the 
regulation for this base of earned depletion be the same as 
the definition of exploration and development expendi- 
tures which are actually contained in Bill C-259, which 
includes the acquisition of oil and gas properties and like 
expenditures. 
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The other point was that the change in depletion from 
the old concept of 33 1/3 per cent of income to one-third of 
the eligible expenditures would greatly increase the tax 
burden. 


The Chairman: Those regulations you are addressing 
yourself to came out in July, 1971. Do you think the exclu- 
sions in the earned depletion section should be changed? 


Mr. Sim: Yes. 


The Chairman: Well, that is in line with what the people 
we heard earlier had to say. 


Mr. Miller: We are particularly concerned, for example, 
about the cost of the acquisition of Canadian reserves. We 
feel it should be a proper credit for expenditure in arriving 
at the earned depletion base. 


The Chairman: You think the cost of the acquisition of 
reserves fits under the heading of exploration and 
development. 


Mr. Miller: Yes, it does. 


The Chairman: Are there any definitions anywhere that 
would include that? 


Mr. Sim: Bill C-259 and the present Income Tax Act allow 
the cost of oil and gas properties in computing income. 
They are deductible from income in toto. Our suggestion is 
that the base for depletion or the definition of exploration 
and development expenditures under the regulations 
should coincide generally with the definition within the 
Income Tax Act itself. 


Oil and gas properties are a major cost in exploring and 
developing gas reserves, and we feel that the depletion 
which is available, or would be available, to these compa- 
nies under the regulations as they are proposed in the July 
news release would be greatly limited as compared to the 
present system. 


The Chairman: Mr. Sim, what you want to say is that 
Canadian resource property includes the acquisition of oil 
reserves or gas reserves. Is that not correct? 


Mr. Sim: The oil and gas exploration rights are now 
deductible under the present— 


The Chairman: I know that. I heard you. But you want 
the oil and gas reserves to be defined to include the cost of 
the acquisition of the Canadian resource property. 


Mr. Sim: Yes. 


Senator Connolly: If your company explores and finds 
properties which have oil and gas reserves, is the cost of 
acquiring those properties deductible? 


Mr. Sim: Yes. 


Senator Connolly: On the other hand, if your company 
buys properties that have already been explored and 
where discoveries have already been made, are those costs 
deductible? 


Mr. Sim: Yes. The cost of acquisition is deductible. At one 
stage or another the company will have to acquire proper- 
ty. It may acquire either unproven property or proven 
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property. The cost of acquisition of both is deductible 
from the income which the company produces. 


The Chairman: Mr. Sim, under the bill you get as a 
deduction under that heading of “Canadian resource prop- 
erty,” the items you have been talking about. What you 
want now, in addition to that deduction, is to have that 
cost able to earn depletion. 


Mr. Sim: Yes, that is quite right. 


The Chairman: We heard that same point earlier. We 
could do that simply by enlarging slightly the regulations 
which were put out in July of this year. That is a simple 
point. 


Mr. Sim: Yes, sir. 
The Chairman: Is there anything else? 


Mr. Miller: Mr. Chairman, the remaining point is quite 
important, particularly to the distribution utilities. It 
affects the tax rates on Class A utility income of electric, 
gas and steam investor-owned utilities. 


Under section 85 of the present Income Tax Act, inves- 
tor-owned electric, gas or steam corporations are granted 
a 2 per cent income tax rate reduction from the general 
corporate tax rate on Class A income from the sale for 
delivery in Canada of electrical energy, gas or steam. That 
is a 2 per cent lower tax rate. 


The Chairman: Yes, that is a special rate. 


Mr. Miller: Under section 143(3) of Bill C-259 the tax rate 
reduction would be phased out, and following the 1973 
taxation year the general corporate tax rate provided 
under section 123 would apply equally to utility income of 
these utilities. 


The Chairman: In other words, you would pay the full 
corporate rate. 


Mr. Miller: That is correct. With regard to some back- 
ground on the subject, in 1952 legislation was introduced 
to provide income tax rate relief for these public utility 
companies. Due to the nature of the business, these utili- 
ties are required to raise large amounts of capital for the 
expansion of public services within franchised areas 
served. Rates chargeable to the public for a service provid- 
ed are subject to regulatory control and a limited rate of 
return is allowed on capital invested. 


It was clearly a government intention that the tax rate 
relief granted should assist these companies in attracting 
the required capital. 


The Chairman: And maintain lower rates. 


Mr. Miller: This is true. There were all sorts of discus- 
sions on the subject in the 1951-52 budget speech, in the 
Commons debates and in the Senate debates. I believe 
you, Mr. Chairman, presented the bill in the Senate. 


The Chairman: Yes. 
Senator Connolly: Don’t date him that way! 


The Chairman: It is ancient history now, when you talk 
about 1951. 
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Senator Connolly: It was only nineteen years ago. 


Mr. Miller: Our point now is that the conditions which 
originally prompted the allowance of this tax rate reduc- 
tion exist even more so today than they did when the 
legislation was originally approved. These utilities must 
keep pace with rapidly-growing communities served, 
which necessitates increased capital financing needs. 


There is another point as well, Mr. Chairman. Under 
section 123 of Bill C-259 the cumulative tax rate reductions 
of 4 per cent will be granted to all corporations on non- 
utility income by 1976. Everyone smiles to the extent of 
getting a 4 per cent tax reduction, and that is all very nice, 
except for the utilities, because, in contrast, the cumulative 
tax rate reduction on utility income will be limited to 2 per 
cent. So you can look at it the other way round as well. We 
will be required to take a greater share of the total tax 
burden. 


Mr. Tremaine: Mr. Chairman, when we say “we’’, we 
mean the customer. 


The Chairman: Oh, yes, the customer. 


Mr. Miller: For every $100 of additional income tax 
burden it requires a gas sale increase of $200, so there is a 
compounding effect there as well. 


The Chairman: What the bill is really doing is raising the 
taxes for your type of company and therefore, in effect, 
raising the rates. 


Mr. Miller: That is quite true. 


The Chairman: The rates that provide the only source of 
income, is that right? 


Mr. Miller: Yes, sir. 


The Chairman: And yet the general corporation provision 
provides for a scaling down of up to 4 per cent by 1976? 


Mr. Miller: Yes, sir. 


The Chairman: And you are only going to receive 2 per 
cent by that time. Is there any reason for that? 


Mr. Miller: We have not found an explanation. It seems to 
have been an arbitrary decision, possibly a desire to put 
everybody on the same basis. 


Mr. Tremaine: Or it is possible that they felt the job was 
done. 


The Chairman: You are never through with rates, are 
you? 


Mr. Tremaine: No, and we are never through laying new 
pipe either. 


Senator Molson: Are the returns in this industry getting a 
little thin or marginal, or were they reasonably satisfied 
with the returns they were getting? 


Mr. Miller: There was considerable discussion in 1951 and 
1952; and the rates of return being allowed at that time, 
based on the cost of capital at that time, were not that 
much different from the rates allowed on the cost of 
capital now. Certainly the rates of return to the sharehold- 
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ers are higher; but the cost of capital is a lot higher in 
proportion. It is much the same. 


The Chairman: In any event, there is a ceiling on the 
income they can make. 


Senator Molson: Yes, I have looked at some of the state- 
ments, Mr. Chairman, and I think that by and large they 
seem to be holding their own. I am speaking in the context 
of the entire industry, that they seem to be more or less 
holding their own in the broad spectrum. 


Mr. Miller: The energy boards or the regulatory boards 
have no desire to have unhealthy corporations, so they are 
prepared to allow a limited rate of return. 


Senator Molson: Provided you can raise the capital which 
you need. 


Mr. Tremaine: That is the important point. The interest 
coverage has to be there so that expansion can take place: 


Senator Molson: Thank you, Mr. Chairman. 

The Chairman: Is that all? 

Mr. Miller: We have a recommendation on this point. 
The Chairman: Is it in your brief? 


Mr. Miller: Yes, it is in the brief. We recommend that 
clause 143(3) of Bill C-259 be amended to provide for 
corporate tax rate reductions on Class A utility income of 
one per cent annually, from 48 per cent in 1972 to 44 per 
cent for 1976 and subsequent years. This would maintain a 
2 per cent differential. 


The Chairman: What page are you reading from? 
Mr. Miller: On page 1. 

The Chairman: We have that now. Is that all? 

Mr. Miller: That is all. 


The Chairman: Thank you very much. 


Honourable senators, we have one further brief to hear, 
and I notice it is 25 minutes after 12. If it meets with your 
wishes, perhaps we should deal with this at 2.15 p.m. I 
refer to the ad hoc Committee of Voluntary Agencies. I 
think that this is in line with some of the briefs we have 
had already in dealing with charities and matters of that 
kind. We would be rushing it if we tried to get it done this 
morning. I hope it does not inconvenience those who are 
appearing on this brief, but we will deal with it at 2.15 p.m. 
Is that agreed? 


Some Hon. Senators: Agreed. 
The committee adjourned. 


Upon resuming at 2.15 p.m. 


The Chairman: We have one submission this afternoon, 
that of the ad hoc Committee of Voluntary Agencies. 
Those appearing are: Mr. Donald Pierce, of McClintock, 
Devry and Pierce; Mr. Menno Dirks, of the Canadian Bible 
College; and Mr. Ian J. Stanley, of World Vision of 
Canada. Who will be speaking on behalf of the group? 
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Mr. Donald Pierce, secretary, ad hoc committee of supporting 
voluntary agencies: I shall, Mr. Chairman. 


Honourable senators, I am the Secretary of the ad hoc 
committee representing supporting voluntary agencies. On 
my right is Mr. Ian Stanley, the Canadian Stewardship 
Consultant of World Vision International of Canada; and 
on my left is Mr. Menno Dirks, Director of Stewardship, 
Christian and Missionary Alliance Church in Canada. 


We understand that the Canadian Jewish Congress 
made representations to this committee with respect to 
points that are included in part of the brief which we wish 
to present today. Because of that, I do not wish to make a 
lengthy opening statement or waste your time in going 
over the same ground. 


Senator Walker: Do you adopt the Jewish presentation? 


Mr. Pierce: Yes, in its entirety. If I might go over the 
points briefly, Bill C-259, in sections 69 and 70, provides 
for deemed realization of capital gains on gifts and 
bequests. There is no exception for such gifts or bequests 
of properties to registered Canadian charitable organiza- 
tions. 


In order to answer the question, which was also raised 
by the Canadian Jewish Congress, whether the Govern- 
ment should encourage charitable giving through tax 
incentives, we submit that it is a philosophical question, 
and I hope that we can at least persuade you... 


Senator Connolly: The Government has made up its mind 
by doubling the allowable allowance. 


Mr. Pierce: Yes, and that is a great encouragement to all 
registered charitable organizations. 


Senator Connolly: So I think the philosophy is accepted. 
The Chairman: It is a matter of quantum. 


Mr. Pierce: That, as I understand it, is the brief that was 
submitted by the Canadian Jewish Congress. We have 
answered the question in the affirmative, and we trust that 
you will also answer the question in the affirmative. 


Senator Walker: Have you any new points? 


Mr. Pierce: Yes, we have. We have attempted to define 
various methods that would benefit donors and charitable 
organizations, and, in effect, encourage charitable giving. 
In particular I am referring to the points mentioned in my 
brief, namely, charitable remainder trusts, pooled income 
fund, short-term trusts, and extension of the one-year car- 
ry-over privilege. The gentlemen with me are stewards of 
registered Canadian charitable organizations. Other mem- 
bers of the committee have assisted us in determining the 
kinds of gifts that donors would like to make to registered 
charitable organizations. Mr. Chairman, should I go over 
the original point in any detail, which is deemed realiza- 
tion of capital? 


The Chairman: Any point made by the Canadian Jewish 
Congress was clearly put. Since that time the staff, includ- 
ing the chairman, have made a complete analysis of their 
presentation and have reached the stage where they are 
ready to make a submission to the committee, seeking 
support for the recommendations we propose. Without 


24289—33 


Banking, Trade and Commerce 


44:35 


indicating what those recommendations might be, I would 
say they are not unfavourable to the viewpoint presented 
by the Congress. 


Mr. Pierce: I was not before you on that particular day. 


The Chairman: It would be a repetition, and an unneces- 
sary one, I would say, to go over the same ground. 


Senator Walker: Unless you have new points to raise. 


Mr. Pierce: The only point that I would raise is the ques- 
tion of the value at which the appreciated property should 
be transferred to the charitable organization. We take the 
view that the Government should encourage that giving, 
and that the value should be the fair market value. 


Hon. Mr. Phillips: What is the significance of the value if, 
in respect of a bequest or a demise, the gift or bequest is 
not deemed to be realized capital gain? 


Mr. Pierce: The significance is simply that the charitable 
annuity sections provide for a charity deduction for such 
gifts based upon the gift element of that gift. In other 
words, you expect to get an income of 8 per cent on a 
$100,000 gift of securities 70 years old. 


Hon. Mr. Phillips: You are talking about a gift inter vivos. 


Mr. Pierce: That is right. That is the only point I would 
raise with respect to that. Again, to support that, it 
requires a philosophical argument and not a dollar argu- 
ment. We have attempted, in the last few pages of the 
brief, to come up with the concept of a detached revenue 
that might be expected to be lost if the Government elimi- 
nated the deemed realization gains. 


Hon. Mr. Phillips: We now have under th enew act a 20 per 
cent deduction in respect of taxable income for charitable 
donations. We do not have to worry for the present in 
respect of deemed capital tax on demise. On the question 
of valuation on gifts inter vivos, is that not a question of 
fact at a particular time? Once it is not a deemed to be 
realization, how can you lay down any particular value in 
respect of that which is given? It is either money, securi- 
ties, commodities, or real property. 


Mr. Pierce: I do not understand the question. 


Hon. Mr. Phillips: We do not have to deal with deemed 
realization in the event of death. We have restricted our 
observations to gifts inter vivos. We have 20 per cent 
deduction allowed under the proposed new bill. We have 
no problem, presumably, with respect to giving a gift inter 
vivos to charitable organizations. Therefore, we are back 
to the point of what is the credit to be given to the donor in 
respect of the value of that which he gives to the charitable 
organization. Do we have to concern ourselves with the 
donor? There are several types of donors. We are only 
interested in the position of the charitable organization. 
You are not concerning yourself about what valuation was 
placed upon the thing or the security given? 


Mr. Pierce: Yes, we are, but only with respect to the 
amount of the charitable deduction that the donor may be 
entitled to. 


Hon. Mr. Phillips: In respect of what type of asset? 
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Mr.Pierce: In respect of depreciated assets. 

The Chairman: Other than dollars. 

Mr. Pierce: Yes, other than dollars. 

Hon. Mr. Phillips: Other than dollars and securities? 


Mr. Pierce: Securities would be included with your real 
property and any other depreciable property. 


Hon. Mr. Phillips: All right. We have narrowed it down. 


Mr. Pierce: That is the only point that I have, as I under- 
stand it, in addition to the Canadian Jewish Congress 
issue. 


I will now come to the description of the types of trust 
that we would like to see available to donors to charitable 
organizations. Quite frankly, a good many of these ideas 
may not be fashionabie on this particular day, but the 
concepts we are talking about are taken primarily from 
the 1969 United States Tax Statute which, of course, is 
quite complicated in this area. We recognize the complexi- 
ty and we certainly do not want to add to the complexity of 
the present Income Tax Act, but we feel these are the 
types of trust that donors would use and, in fact, would 
provide funds for charitable organizations to carry on the 
works which we feel are very useful. 


The first one I would like to refer to is the Charitable 
Remainder Trusts. This, of course, deals with the question 
of depreciated properties, and under this type of trust the 
donor would grant some form of depreciated property. Let 
us say, for example, a donor had $100,000 worth of securi- 
ties which he donated under that trust with instructions to 
pay him a fixed income, or possibly a flexible income, 
during his lifetime, and, possibly, upon his death that the 
same income, or some other income, be directed to his 
spouse or any other person, and then on the death of the 
person named as beneficiary of the trust, the remainder 
would go to the registered Canadian charitable 
organization. 


The first of the benefits that we would like to see a donor 
have with respect to this type of trust is that the value at 
which it would be given to the trust would be the fair 
market value, and there would then be, for the donor, a 
charitable deduction based upon the gift element. That 
would be the amount of money left over after he gets his 
income from that gift, the value of which would be deter- 
mined by life tables. 


Senator Walker: And after his wife gets her income from 
it? 


Mr. Pierce: Yes, exactly. 
Senator Walker: And then you value it? 
Mr. Pierce: Yes. 


The Chairman: At what time would the calculations be 
made? Would they be made at the time the donor makes 
the gift to the trust? 


Mr. Pierce: Yes. 


The Chairman: And then you would attempt, on the basis 
of life tables, to calculate his life expectancy as well as the 


life expectancy of the spouse, and you would arrive at an 
amount which would be the gift element. 


Mr. Pierce: The remainder would be the gift element. 


The Chairman: Yes, the remainder would be the gift 
element. The remainder might have some capital element 
in it as well. 


Mr. Pierce: Exactly, but, of course, the present bill, as 
does the Income Tax Act, provides for the capital element 
provisions. We are not concerned with that today. 


The Chairman: The donor would have to be careful that 
he did not exceed the limit to which he could, without tax, 
make charitable contributions. 


Mr. Pierce: That brings us to the next point. 


The Chairman: The remainder would have to be within 
the limitations. 


Mr. Pierce: What we are suggesting as well, Mr. Chair- 
man, is an increase in the one-year carry-over privilege in 
order to permit donors to make better use of this type of 
trust. 


At the present time the act permits a donor to claim his 
charitable deductions in excess of the existing 10 per cent 
deduction the year next following this particular taxation 
year. 


Senator Gélinas: The excess over 10 per cent would carry 
over into the following year? 


Mr. Pierce: Yes, and we are requesting an extension of 
that one-year carry-over privilege to make it a five-year 
carry-over privilege. 


Senator Walker: Why? 


Mr. Pierce: Because the size of the charitable deduction 
that would be involved here could possibly be substantial. 
For example, Mr. Dirks is from the west, and he has 
advised me that many farmers in the west, upon attaining 
a certain age, would like to donate their farms to a charita- 
ble organization, with the understanding that they can 
continue to live on the farm for the remainder of their 
lifetime and possibly gain some income from it as well. 
The value of that farm could be substantial, but the 
income from it could be quite low, and in order to permit 
them to take full advantage of the raised 20 per cent rate 
we want to give them a longer period of time over which 
they can apportion the once-in-a-lifetime gift. I should note 
at this point that for certain types of property in the 
United States the amount deductible actually goes as high 
as 50 per cent. I just mention that as a matter of interest. 


At this point there are so few people who really take 
advantage of the existing 10 per cent rate that we feel an 
increase to 20 per cent no doubt will cover most instances 
that we are dealing with. Obviously, we will not turn down 
anything beyond that, but that is not a point which we are 
pressing strongly at this time. 


The Chairman: You mentioned the once-in-a-lifetime gift. 
You are talking about the part of the gift that goes to the 
spouse, are you? 
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Senator Connolly: Surely, the concept of a once-in-a- 
lifetime gift does not enter into the discussion on the point 
you raised. 


Mr. Pierce: No, it was a poor choice of words on my part. 


Senator Connolly: A once-in-a-lifetime gift is something 
quite different. We are talking now about charitable dona- 
tions which can be made by will or by deed inter vivos at 
any time and in any number. 


Mr. Pierce: Exactly. 


Senator Walker: Are you trying to bring in that once-in-a- 
lifetime gift provision? 


Mr. Pierce: No. 


The Chairman: That does not enter into the picture here 
at all. 


Mr. Pierce: The next type of fund or trust that we would 
like to have encouraged is simply an extension of the 
remainder fund which is a pooled income fund. In this 
situation people have smaller amounts of money that they 
would like to invest and to give to charitable organizations 
and, or course, it is very difficult for an organization to 
invest $1,000 or $2,000 separately, so they would like to put 
it into a pooled fund and invest the entire fund. Each 
individual donor would be entitled, under the system we 
would like to see enforced, to a certain percentage of the 
income of the fund in proportion to the amount that he 
contributed to the fund. We would like to see the same type 
of benefit accrue to donors who make such gifts to pooled 
income funds. 


Senator Connolly: Surely, that is possible under the 
scheme of the existing act and of the new act? Is it not 
purely a matter of segregating, say, the $2,000 gift, know- 
ing what the income on that might be if it comes from 
pooled funds and is averaged? Then, under your first 
formula, if the income in one year was not sufficient to let 
them have the full value of the $2,000, let us say, they could 
spread it over a number of years. In this case one might be 
sufficient but it might not be, and perhaps you could have 
two or three. 


Mr. Pierce: Certainly you can create these kinds of trusts 
under the existing act and under the proposed act. The 
problem is that there is no provision, that I can discover at 
least, for a charitable deduction to be granted to the donor 
at the time of the creation of the trust. This concept is 
recognized by the department, but only with respect to 
charitable annuities. All we are asking for is an expansion 
of that idea where a person need not transfer his cash to 
purchase an annuity. They should be permitted to transfer 
appreciated properties rather than purchasing an annuity 
which would permit the charitable organization more 
flexibility in its investments. That is very simply the differ- 
ence. You are quite correct that it is possible to do this 
under the existing act. But as I understand it there are no 
charitable deductions permitted at the outset, and that is 
what we are directing our attention to at this time. 


Senator Connolly: I would be surprised if you were 
correct. 


Mr. Pierce: Well, I hope I am wrong. But this is my 
understanding of the situation at the present. 


Senator Connolly: If a gift is made surely a claim for a 
deduction is available, and if it is hedged around with a 
return of income on the gift for a given number of years. I 
think this has always been possible under the existing act 
and will be under the proposed act. 


The Chairman: One determination you would have to 
make is this: Is the pooled income fund a registered 
charity? 


Senator Connolly: I was assuming that. 


Mr. Pierce: Actually, under this system it need not be a 
registered charity. The ultimate beneficiary would be a 
registered Canadian charitable organization, but whether 
it would have the facilities to do the investing or not— 


Senator Connolly: Iam assuming that a gift is made to the 
organization and it becomes this organization’s capital 
fund and it is invested. That is the assumption I have been 
working on. And in that case, I do not think you have any 
problem. 


Mr. Pierce: That is very good to hear. 


Senator Connolly: I may be wrong. I just put it to you that 
perhaps you have no worries. 


Mr. Menno Dirks, Member ad hoc Committee of Supporting 
Voluntary Agencies: Mr. Chairman, where the problem 
might exist under this concept is that income that would 
be paid out would vary according to the experience of the 
organization; that is, income from the fund has to be paid 
out and this could vary from year to year. 


Senator Connolly: That would not matter because that 
income is going to be taxable in the hands of the recipient. 


Mr. Pierce: Senator Connolly, I do not wish to go into that 
point. 


Senator Connolly: I do not say that you are wrong. 


Mr. Pierce: I certainly cannot provide you with any statu- 
tory language which would permit that. The only language 
which I have found is in an interpretation in June of this 
year dealing with charitable annuities. This is why I made 
the statement. I have dealt with the department on this, 
and no one from the department has suggested this possi- 
bility under the existing act. 


Senator Connolly: Do you mean they have told you this? 


Mr. Pierce: They have not told me that; but they have not 
made the statement which you have just made, that it is 
possible under the existing statute. 


Senator Connolly: Their authority has much more punch 
than mine. 


The Chairman: You mean your punch is a delayed 
reaction. 


Senator Walker: It depends on whose punch. 


Mr. Pierce: They have not directed themselves to that 
particular point. They have not made the point you have 
just made. 
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The Chairman: Mr. Pierce, if you analyse this, you would 
have a group of people who would have contributed to a 
pooled income fund. Stopping there, in making contribu- 
tions to the pooled income fund, that income fund had to 
pay out a certain amount of income each year to each 
participant who had contributed. At that stage, where does 
the charity come into it? 


Mr. Pierce: The only stage the charity comes into it is that 
it would be an irrevocable gift which you would make to 
that trust, with the ultimate beneficiary being the regis- 
tered Canadian charitable organization, and on his death 
to his spouse if he so directs the income to go there. 


The Chairman: So the pooled fund would be adminis- 
tered by the trustee? 


Mr. Pierce: Yes. 


The Chairman: And the trustee would receive these con- 
tributions on certain terms? 


Mr. Pierce: That is correct. 


The Chairman: One term would be, as and when a par- 
ticular donor and his spouse had passed on, whatever was 
left was to go to the registered charity. 


Mr. Pierce: Yes. 


Senator Connolly: Perhaps the registered charity might 
be paying out income under the terms of the trust and still 
administer the fund? 


Mr. Pierce: Yes. 


Senator Connolly: So the gift might be given in the first 
instance. 


Mr. Pierce: Yes. 


The Chairman: That is why I thought they might shortcut 
this situation, the pooled income fund being a registered 
charity. 


Mr. Pierce: That is a possibility. 


Hon. Mr. Phillips: I think we need a new law, honourable 
senators. Mr. Chairman, you are dealing with a crucial 
point on this pooled income fund that, in a sense the title 
of the asset given remains with the donor because the 
donor is getting the yield and, therefore, there is no gift 
tax. Despite of that, there is no gift tax being deposited. 
That is, in my opinion, the novel concept here, because in 
the case of a straight gift to a charitable organization, in 
the event of demise, there is a divorcement of ownership to 
the gift by survivors on death. Here you are introducing 
the concept of the yield remaining with the donor, and the 
capital must, by its legal nature, remain with the donor. 
Otherwise he is not entitled to the yield, other than the fact 
that you could say at a given moment of time the title 
passes to the charitable organization. 


Senator Connolly: Does the trustee’s title not intervene 
here? 


Hon. Mr. Phillips: Yes, if the trustee’s title intervened then 
there would be a gift; and if there is a gift we are back to 
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the point where you would have to register a fund as a 
charitable organization in order to get the exemption from 
the gift tax. 


Senator Connolly: Let us say, for the sake of argument, 
and we will use the University of Toronto as an illustra- 
tion, ten other people and myself give $2,000 to the Univer- 
sity of Toronto. We have given this money and they are 
going to hold it in trust. The trust is to pay the income to 
me during my lifetime and, following my death, to my wife 
during her lifetime. At the end of that time the remaining 
estate, for what it might be worth, belongs to the Universi- 
ty of Toronto, and the trustee pays it to the university. But 
the trustee is also the university, so it is transfered from 
one book to another book. 


Hon. Mr. Phillips: That is not what they are asking for. 
They are asking for a fund to be administered by a trustee, 
the income to go to the donor and the capital, at a given 
moment, to go to the charitable organization. If the capital 
were given outright to the charitable organization, then 
you value that which is given to the charitable organiza- 
tion as being exempt in relationship to the age of the donor 
or life expectancy—all that sort of thing, as Senator 
Hayden has suggested. 


Here we are talking about an intervening trustee, and if 
the intervening trustee is not the owner of the assets given, 
then obviously ownership must remain with the donor. In 
order to prevent ownership remaining with the donor, you 
would have to get the trust so created to become a charita- 
ble organization. 


The Chairman: Using the word “donor” is a little confus- 
ing. Mr. ‘“‘A” might say, “I have $50,000 either in cash or 
securities, and I am going to set that up in a trust fund. 
The terms of the trust fund are that as long as I live the 
income from it must be paid to me; that when I die the 
income must be paid to my spouse; and that when she dies 
whatever remains is to go to a registered charity.” At the 
first stage, the person puts the $50,000 in the trust fund, it 
produces some income, and is subject to income tax. I 
would think that he would also be subject to capital gains 
on gains that would be made in the fund. Is that not right? 


Mr. Dirks: No. 


The Chairman: So the donor is really the donor with 
respect to the remainder that is left at the end of the road. 
What happens if the amount of the remainder is greater 
than 20 per cent? 


Mr. Pierce: Are you referring to at his death? 
The Chairman: Yes. It is a point raised by the Congress. 
Mr. Pierce: It refers to the carry-back provisions. 


The Chairman: It is not up to us to lay out a plan on 
which you might operate. That is up to you. We do not 
want to be taking business away from your lawyers. 
Therefore we have to know your concept of a pooled 
income fund to see if it makes sufficient sense for us to 
deal with it. 


Mr. Pierce: Your discription was the one that we intend- 
ed. As to the question whether or not the trustee should be 
the same as a registered Canadian organization, there is 
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no reason why he could not be, although at this particular 
time some do not have the expertise and they would have 
to retain someone, such as a trust company, to do it. 


Senator Connolly: The trust is just an agent in such cases. 
If you have an independent trustee, that trustee must be a 
recognized charitable organization, or you would not get 
the benefit of the gift. 


Hon. Mr. Phillips: What these gentlemen want is very nice 
humanitarianwise, but it is technically difficult under 
charitable remainder trust. 


Going back to page 3 of the brief, the key to what is 
suggested is in subparagraphs (a) and (b): 


(a) that any capital gain on such disposition to the trust 
should not be deemed as taxable to either the donor or 
to the trust. 


(b) that the gift value be based upon the fair market 
value of the assets on the date of transfer. 


The Government would say to such representation, “You 
have killed the whole concept of a capital gains tax.” 


Mr. Pierce: There is no doubt that I could argue on the 
other side of this issue. It all depends upon the philosoph- 
ical question that I put originally. 


Hon. Mr. Phillips: You have discussed charitable remain- 
der trusts, the difference between the value of the thing 
given and the income that is going to the annuitant or 
donor. You are either within the 20 per cent or you are not, 
and you pay your tax accordingly. The rest is this whole 
business of increase in value. 


The Chairman: If there is to be a run-over of five years, 
you are then enlarging the amount that might not be 
subject to capital gains tax. You could make a lot of 
capital gain in those five years, and over the whole period 
the sum total might be only 20 per cent. Do you think that 
is the intention, or is this an extension, whether warranted 
or not, of the use of charitable gifts and avoiding capital 
gains tax? 


After 20 per cent in a year that you are allowed for 
donations, if you give securities instead of cash, should 
you be permitted to avoid the capital gains tax? 


Mr. Pierce: We take the view that the Government should 
encourage private individual donors to give money or 
securities, or whatever, to charitable organizations to 
facilitate those organizations in carrying out the very good 
works they are doing at this particular point in time. The 
way the population is growing, they will be required to do 
even more. 


The Chairman: Supposing that we agree with that, let us 
then get down to the hard core. 


Mr. Pierce: Clearly what we are doing here is encourag- 
ing to the fullest possible extent the view that any capital 
gains that might accrue, even during the lifetime of the 
individual or his spouse, should not be taxed, but should 
ultimately go to the Canadian registered charitable organi- 
zation who would benefit by that much. We feel that itis a 
good thing. 
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The Chairman: Why do you not say that any gift to any 
registered charity, whatever the amount, should not be 
subject to any tax? 


Mr. Pierce: You are referring now to the effect of the 
carry-over privilege. In order to encourage people to give 
gifts of this particular nature and size, we should permit 
them a charitable deduction, or as much as possible of the 
value of the gift. We are hoping that we will get these kinds 
of gifts, and we want the donors to take full advantage of 
them. That is why a period of time is necessary, because 
their income is probably quite low. 


The Chairman: What do you propose in respect of losses? 
Mr. Pierce: Capital losses? 
The Chairman: Yes. 


Mr. Pierce: We have made no proposals with respect to 
them, but there is no income tax with respect to charitable 
organizations. 


The Chairman: No, but I am talking about the situation 
where you have a trust fund and you have various ele- 
ments in the trust fund. You have the element in the fund 
that produces the income which goes to the donor, and you 
have the element that produces the income which, at some 
time in the lifetime of the fund, will go to the spouse and 
then there is the remainder. 


Mr. Pierce: Yes. 


The Chairman: In the period of the operation of that fund 
gains may accumulate, and gains may also accumulate in 
the period when the donor is the one who is drawing the 
income. 


Mr. Pierce: Yes. 


The Chairman: How do you propose to treat the gain at 
that stage? 


Mr. Pierce: It would not be taxable under our proposal. 
There would be no tax, in fact, to the particular trust 
which in this case would be the registered Canadian chari- 
ty organizations. 


The Chairman: So at the end of the road the remainder of 
the gift from the donor to the charitable organization 
might be getting pretty close to zero. 


Mr. Pierce: That is right. The value of it would be the 
value of the gift element plus the gains minus the losses. 


The Chairman: And he would not have paid any capital 
gains tax in the meantime. 


Mr. Pierce: Exactly. 


The Chairman: Are there any other questions on that, or 
shall we move on to the next item? 


Senator Walker: Let us deal with the next item. 


Mr. Pierce: The last type of trust that we are proposing is 
the concept of a short-term trust. By this method, if a 
donor determined that his income in any particular year 
might be excessive, he could donate securities, or some 
form of property, to a charitable organization and thereby 
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reduce his income for that particular year, or for a five- 
year period, or whatever the term might be. 


Senator Beaubien: Only for that period of time? 
Mr. Pierce: Yes, just for that period of time. 
Senator Walker: Just for the year? 


Mr. Pierce: For whatever period of time it might be; it 
could be one year or five years, or whatever. The charita- 
ble organization would have the income from the fund 
during that period of time. At the end of that period of 
time, the donor could draw back the asset at the original 
cost base that he put it in at, so there would be no question 
of capital gains or losses. This is simply a method whereby 
the income from a particular property would go to the 
charitable organization. It is an artificial method whereby 
an individual can reduce his tax; there is no question 
about that. 


Senator Molson: He can give that same sum of money in 
another way. You are just trying to provide a method 
whereby he can reduce his tax if he chooses to do it in that 
way. 


Mr. Pierce: Yes. 
Senator Walker: For the year. 
Mr. Pierce: For whatever period of time is specified. 


Senator Beaubien: Why does he not simply give the 
income from the security? 


Hon. Mr. Phillips: He would be putting himself in a higher 
tax bracket, senator. For example, if he has $10,000 and he 
has a yield of, say, 6 per cent, and if he adds that to his 
income, it would put him in a higher bracket, so to avoid 
that he hands over the $10,000 to the charitable organiza- 
tion and the 6 per cent yield on that, or $600, goes to the 
foundation and it does not go into his income; and he is 
still protecting his capital as it reverts to him. 


Mr. Pierce: But in the meantime the charitable organiza- 
tion has the income from that particular fund. 


The Chairman: It is a conditional gift. 


Mr. Pierce: I do not believe it is a conditional gift; it is an 
absolute gift for the period during which it is made. 


The Chairman: Is there a limitation or a restriction? 


Mr. Pierce: The only restriction is that it will revert to the 
donor after a specified period of time. 


Senator Connolly: You could almost call it an “Indian 
gift”. 


The Chairman: It has a limitation in time; it is only good 
for a year. 


Mr. Pierce: The time limitation is for whatever period is 
specified. 


Senator Molson: It is not a gift, Mr. Chairman. 
The Chairman: That is why I was querying it. 


Mr. Pierce: It is a gift of the income; that is all it is. 
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Senator Molson: I do not think it is a gift because it has a 
time limitation, and to me that does not constitute a gift. 


Senator Walker: A gift has to be outright. 


The Chairman: Senator Molson, I suppose you might 
make a gift of securities or cash to a trustee to hold fora 
period of five years with instructions to pay the income 
annually during that time to a registered charity trust 
fund, and then at the end of that period of time to have the 
remainder of the principal revert to you. In that instance, 
all the donor has done, if you want to call him that, is 
avoid income tax on the income. 


Senator Molson: Exactly. 


Mr. Pierce: That is not quite all; he has also provided an 
income to the charitable organization. 


Senator Molson: But he could have provided the income 
to the charitable organization in another way; that is not 
the only option available to him. In the situation we are 
discussing he is providing the income and taking care of 
his own tax position. 


The Chairman: You will find quite often that a testator, 
under his will, leaves securities and directs that the securi- 
ties are to go to a son or daughter, and also provides that 
there is a life interest in the income to another son or 
daughter. This may be a variation of this, except, of 
course, as far as the testator is concerned it does not come 
back to him. 


Senator Connolly: He cannot take it with him and he 
cannot send for it. 


Senator Beaubien: Mr. Chairman, in the case of this gift, 
does it have to be less than 20 per cent of his income? 


Mr. Pierce: That is right. 


The Chairman: Yes, but you can enlarge on the 20 per 
cent exemption in any year, and the statute will be amend- 
ed to permit you to do that. They are asking here for a 
five-year carry-over provision which would mean that if 
there was more than the 20 per cent in the first year, you 
could carry the excess over into the next year and the next 
year, and this would continue for five years. 


Senator Beaubien: Provided the five-year average is no 
more than 20 per cent? 


The Chairman: Yes. 


Mr. Pierce: That would not apply in this particular 
situation. 


Hon. Mr. Phillips: Did you say the American revenue 
statute provides for this type of thing? 


Mr. Pierce: Yes, it does. 


Hon. Mr. Phillips: Under all headings? 


Mr. Pierce: Yes, and many more, but I have not gone into 
the more intricate ones. 


Senator Burchill: Is the 20 per cent subject to capital 
gains? At page 3 you state: 
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we would respectfully submit that gifts or bequests 
made by any person to registered Canadian charitable 
organizations should not be subjected to a capital gains 
tax— 


Hon. Mr. Phillips: The answer, senator, is that under the 
proposed law there is a capital gains tax. 


Senator Burchill: On gifts to charitable organizations? 


Hon. Mr. Phillips: To the extent that your gift of capital 
property would now be subject to a capital gains tax if you 
gave it, unless the law was amended. That is, it would be 
taxable income of the testator on death. 


Senator Connolly: Would you give Senator Burchill a 
concrete example of what you are referring to? I think it 
would be helpful to have it on the record. 


Hon. Mr. Phillips: If a person has a revenue-bearing build- 
ing for which he paid $100,000,—and we will forget recap- 
ture provisions and all that type of thing—and it is worth 
$300,000. If he makes a gift to a charitable organization he, 
of course, gets his 20 per cent exemption in respect to his 
taxable income for the year under the proposed act. But 
the $200,000 is deemed to be capital gain, and to the extent 
that 50 per cent would be part of his income in the year in 
which he makes the gift, you would have $100,000 added 
on to his other taxable income. He could give 20 per cent of 
his taxable income to charities at large. The same princi- 
ple applies on death. He has paid $100,000 for the building. 
It is worth $300,000 on death. The $200,000 forms part of 
the taxable income in the year of death because it is 
deemed to be a capital gain. We are going back to the basic 
point. 


Senator Burchill: How is the value ascertained? 
The Chairman: At fair market value. 


Hon. Mr. Phillips: That is the problem which always arises 
in handling estates. Sometimes it is based upon real estate 
valuation for tax purposes; sometimes it is based upon a 
valuation of contiguous properties; sometimes it is based 
upon an appraisal; sometimes it is based on offers that 
may have been made within a reasonable period prior to 
death. You could have ten, twelve, fifteen or twenty varia- 
tions in determinig the value. 


The Chairman: I should call your attention to section 56(2) 
of Bill C-259 which is headed ‘Indirect Payments”’. It says: 


A payment or transfer of property made pursuant to 
the direction of, or with the concurrence of, a taxpayer 
to some other person for the benefit of the taxpayer or 
as a benefit that the taxpayer desired to have conferred 
on the other person shall be included in computing the 
taxpayer’s income to the extent that it would be if the 
payment or transfer had been made to him. So you have 
quite a number of amendments. 


Mr. Pierce: That is true. 


The Chairman: Are there any other points? 


Mr. Pierce: No, I think we have covered all our points. 
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The Chairman: Thank you very much. That concludes 
our business for today. 


Senator Molson: Mr. Chairman, before the committee 
adjourns, I have one point I would like to raise in connec- 
tion with this proposed bill which I spoke to our counsel 
about at lunchtime. Would I be in order in asking a ques- 
tion at random on this subject? 


The Chairman: The only point I could quarrel with is that 
I could never conceive of you asking a question ‘at 
random.” 


Senator Molson: That is very gracious of you, Mr. Chair- 
man, but I do not think that I can accept that compliment. 


The Chairman: Whatever the question is, please go ahead 
and ask it. Then, if we should answer it in camera, I will 
say so. 


Senator Molson: No, I think it is probably completely out 
of place, but I feel it is something which I would like to see 
appear in our record. If a person should die and leave his 
or her estate in trust for the benefit of the spouse; if there 
is a capital appreciation at the time of death; then, ata 
later date, if some of the assets are sold at a gain, where is 
the impact of the tax in this particular case? I assume that 
on death there is a deemed realization, so the capital gains 
on the estate would be taxed and would form part of the 
deceased’s income for that year and would attract a 50 per 
cent tax added on to his income for the year. 


The Chairman: Yes. 


Senator Molson: The estate is held in trust for the benefit 
of the spouse of the deceased. Once the securities or prop- 
erties are sold at a further gain or at an increased price— 


The Chairman: By the spouse? 


Senator Molson: Well, that is my question: Are they sold 
by the spouse or by the trust? Who is paying the tax, and 
when? 


The Chairman: Well, if the husband makes a gift to the 
spouse— 


Senator Molson: He may make a gift, but he has not. The 
husband has died, but he has not made a gift. 


The Chairman: Either the assets that he dies with remain 
in his estate or they are disposed of in accordance with the 
terms of his will. 


Senator Molson: And that sets up a trust for his spouse? 
The Chairman: That sets up a trust for his spouse. 


Senator Molson: And the income will go to the spouse, 
and the remainder will go— 


Senator Walker: To the life interests and residue. 


The Chairman: No, if you take the first instance where he 
gives certain assets to his spouse, which she enjoys during 
her lifetime, she is subject to a tax on it when she dies. If 
she is smart and there is not too much involved, she is only 
taxed on what she has left. 
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Senator Molson: If she realizes during that period and 
pays a capital gain on her income or on the trust income? 


The Chairman: You are talking about two different 
things. 


Senator Molson: No, sir, this is the reason I am asking this 
question, Mr. Chairman. I am seeking light and wisdom. 


The Chairman: We will straighten this out. She would 
either receive it by way of life income or she would get it 
absolutely. Now, if she gets it absolutely it is hers, she 
makes a gain on it and she is subject to a capital gains tax. 


Senator Molson: You mean if she gets it absolutely? 
Regardless of the value on the date of death, if she gets it 
absolutely there is no capital gains tax? 


The Chairman: Yes. 


Senator Molson: And the securities and properties pass 
from the deceased to his wife absolutely without any tax? 


The Chairman: Yes. 

Senator Beaubien: At his cost. 

Senator Molson: Yes, at his cost or his valuation. 
The Chairman: That is right. 


Senator Molson: If he sets up a life interest trust for his 
wife, first of all, there is deemed realization on his death, is 
there not? 


The Chairman: Yes. 

Senator Molson: So there is a capital gain against— 
The Chairman: No, there is a roll-over. 

Senator Molson: If it is a trust and not absolute? 
Hon. Mr. Phillips: If the income goes to the wife. 


The Chairman: Yes, where the income goes to the wife 
only. 


Senator Walker: The roll-over is postponed. 


Senator Molson: I know if it goes directly to his wife there 
is no tax between the spouses. But I thought that possibly 
they could set it up as a trust in which the capital went to 
someone else and only the life interest went to the wife, 
and that possibly there was a deemed realization at that 
point. 


The Chairman: When you refer to capital going to some- 
body else, it could only go after her death; it is a life 
interest. 


Senator Molson: Yes. There is no capital gains tax at that 
point. If an asset is sold after the death of the testator, and 
there is a substantial sum realized on the capital gain and 
the wife is receiving all the income from the trust, who 
pays the tax and when? Is it a charge on the estate? Is ita 
charge on the wife’s income? What happens if the wife’s 
income is insufficient? 


The Chairman: It cannot be a charge on the wife’s 
income. She gets a life interest. So we eliminate that. 
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Senator Molson: For the sake of argument, the residue 
could go to either the grandchildren or the children. The 
wife has a life interest, and there is a substantial capital 
gain realized while she is enjoying the income. Who pays 
that? 


The Chairman: The trust pays it. 


Mr. Douglas Ewens, Assistant to the Chairman: The trust is 
subject to a rate which would apply if you assumed the 
trust to be an individual. 


Senator Molson: If the total income of the trust were 
$10,000, and then there is a capital gain, 50 per cent of 
which is $10,000, does the trust pay tax on the two sums 
together, or $20,000? 


Mr. Ewens: Including only one-half of the capital gain— 


Senator Molson: Yes. It then pays income tax on the total 
income, plus half the total gain, and the rate applies to that 
dimension of sum. 


Mr. Ewens: Not exactly. It gets a deduction if it is paying 
income out to the wife. It is only taxed on accumulating 
income. Your assumption was that the wife did not get the 
capital. 


Senator Connolly: In that case the wife does not get the 
capital gain. That capital gain is an appreciation of capital. 
Does it not remain in the trust until the death of the life 
tenant, and then the capital gains tax applies and— 


The Chairman: It is a roll-over; it goes back to the estate. 


Senator Connolly: It would have to be paid by the trustee 
on behalf of the residual legatee. 


Mr. Ewens: The tax is paid at the time the trust realizes 
the capital gain at the trust’s ‘“‘personal” rate. The trust 
may then re-invest those proceeds. 


Senator Connolly: Senator Molson’s example is that one 
of the capital assets is a security which, between the death 
of the husband and before the death of the wife, appreci- 
ates considerably in value. It is sold by the trust and 
presumably continues to be held as part of the capital of 
the trust, in cash or other securities. It may be re-invested. 
At the time that the grain is realized, it is still held by the 
trustee. Under the bill, is the capital gains tax assessed in 
the hands of the trustee at that time? 


Mr. Ewens: I believe it is. 
Senator Connolly: Under what section? 


Mr. Ewens: Under section 104(2), which provides that the 
trust is taxed as an individual, and if that capital gain were 
realized by the individual it would be taxed in the year of 
such realization. 


Senator Connolly: It would be a taxable capital gain that 
would affect the income received by the widow. 


Mr. Evens: She would still be getting income from the 
realized capital gain, assuming it was earning income and 
not just held as cash. It would be put in a bank or would be 
re-invested in some way. 
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Senator Connolly: But the capital gain tax would be paid 
by the trustee. 


Hon. Mr. Phillips: The capital gain would be taxed, and 
what would then remain to continue earning income 
would be the gross capital gain less the tax paid on it. 


Senator Connolly: Is the capital gains tax paid at the time 
it is realized, when the wife was getting life income from 
this fund, or is it postponed until her death, in which event 
it would be payable presumably by the trustee on behalf of 
the residual beneficiaries? 


The Chairman: If the trust has the capital, and the trust 
makes a gain, it is then a gain to the trust, and it will be 
subject to capital gains tax. 


Mr. Ewens: The roll-over applies on the husband’s death. 
If it is a qualifying trust, whereby the spouse is the sole 
beneficiary of the income and no other person is a capital 
beneficiary until after the wife’s death, it qualifies for a 
roll-over and no capital gains tax is paid upon the hus- 
band’s death. The capital is then considered to be the 
capital of the trust, the trust is deemed to be an individual, 
and it is subject to the rules and rates applying to ordinary 
individuals. 


Senator Connolly: The whole estate is then looked at at 
the time of the wife’s death, because presumably it is then 
going to the children, and capital gains which may be 
payable then fall in. 


The Chairman: There would be a further appreciation. 


Hon. Mr. Phillips: You may have two capital gains. You 
may have the roll-over capital gain going back to the time 
of the death of the testator, and the residual capital gain 
after taxes. 


Senator Walker: Supposing the capital gain happens 10 
years after the wife has been the recipient of a life income, 
and she dies 10 years later. Is that the time that the 
residual legatee or the trustee of the residue of the estate 
pays the capital gains tax? 


Senator Molson: That was my original point. But they 
said that the capital gains of the assets disposed of are 
payable in the year when disposition occurs, and are paid 
by the estate. 


Mr. Ewens: A further appreciation after that capital gain 
was realized by the trust and later was re-invested would 
certainly attract a tax on the death of the widow. There 
will also be a deemed realization every 21 years. You 
cannot go along indefinitely without incurring some tax. 


Senator Molson: That is something that nobody had men- 
tioned previously. This does not depend on that estate 
being a whole estate; it is whatever may be the life interest. 
It does not mean that the individual has to have his pic- 
tures, carpets, and everything he owns in that trust; it is 
whatever he sets up as a trust for his spouse. 


Hon. Mr. Phillips: That is right; except that the remainder 
that he does not set up for his spouse is deemed to be 
realized. 


Senator Molson: That is dealt with separately. 
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The Chairman: That is dealt with directly in his own 
estate. 


Hon. Mr. Phillips: It is taxable income in the year of his 
demise. 


Senator Connolly: If it goes to his wife, it is not taxable. 
Mr. Ewens: There is always the 21-year limitation. 


The Chairman: Tomorrow the following will be appear- 
ing before us: The Canadian Petroleum Association; The 
Mining Association of Canada; The Canadian Mutual 
Funds Association; and The Canadian Pulp and Paper 
Association. I suspect that The Canadian Pulp and Paper 
Association will be dealing with international source 
income, and I expect Mr. Fowler will be present he is 
always clear and concise, so it is a pleasure to listen to 
him. 

I obtained some information which is highly speculative, 
and that is that Bill C-259 may be sent over to us on or 
before December 1. If that is the case, it would seem that 
we will be able to meet our dealine with respect to provid- 
ing an interim report next Wednesday morning, and, if it is 
approved, tabling it in the Senate in the afternoon. That 
will deal with a substantial number of the problems that 
have been presented to us so far, and, of course, that will 
go to the other place right away, while they are still in 
Committee of the Whole. 


Senator Walker: They are waiting for it, are they not? 


The Chairman: I believe they are. The House of Com- 
mons members have had access to the briefs which have 
been filed here, and I expect they are making use of them. 
Perhaps they have also read some of our proceedings 
which are available. 


Robert Thompson made a speech the other day and, 
with respect to parts of it, one would think be was reading 
the Canadian Jewish Congress brief on charitable gifts. 
That is a good thing; it was a sensible speech. 


Senator Molson: It was a good speech. 


Senator Walker: You will find most of the Tories will do 
that, but they are not gallant. 


Senator Connolly: You mean just now, Senator Walker? 
Senator Walker: Just give them a chance. 
The Chairman: There is one other thing. 


Mr. Ewens: Senator Molson, further to the discussion you 
commenced, at the time of the death of the widow who had 
obtained the benefit of a roll-over on her husband’s death, 
her estate is deemed to realize the capital gain and no 
further roll-over is provided for her beneficiaries. 


Hon. Mr. Phillips: You said there would be no further 
roll-over to the extent of the capital gain made by the trust. 


Mr. Ewens: At any rate, on the spouse’s death—that is, the 
wife’s death—there is a deemed realization provided by 
section 104(4). 


Senator Molson: Even if the capital is still designated as 
passing, on her death, to the children? 
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Mr. Ewens: Yes. 


Senator Molson: There is no roll-over to the second gener- 
ation then? 


Mr. Ewens: That is right. 


The Chairman: If she obtains capital, then there is a 
deemed realization. 


Mr. Ewens: Only if she dies and the capital is to pass on to 
her children. You cannot defer it any longer than that. 


Senator Beaubien: It cannot go to the grandchildren? 


Mr. Ewens: It can go to them, but not tax-free. 


Senator Molson: Why is there realization when it goes 
from the husband to the spouse? 


The Chairman: That is just what it says. 


Senator Walker: There is a roll-over to the wife when the 
husband dies. If there is a realized capital gain of $100,000 
in the meantime, is there still a roll-over? 


Senator Beaubien: No, the tax is paid. 
Senator Walker: By her? 


Senator Molson: By his estate. 


Senator Walker: Once the estate has been settled, there is 
a roll-over. Five years later there is a capital gain in the 
amount of $100,000. Would that result in a roll-over on the 
wife’s death? 


Mr. Ewens: No. Her trustee pays the capital gains tax at 
the date that the trust realizes the gain. 


Senator Walker: Out of the residual savings? 
The Chairman: Yes. 

Hon. Mr. Phillips: As an individual. 

The Chairman: Yes. 


Senator Molson: Why is there realization on her death if 
she was never been designated as the beneficiary of the 
capital? The capital is designated, by the poor chap who 
died, to go to the children, and his wife has a life interest 
and it is held in trust for this purpose. Why is there a 
roll-over on her death? 


Mr. Ewens: An indirect answer, Senator Molson, would 
be that if the husband had bequeathed the property direct- 
ly to the children, on his death there would be a deemed 
realization. The bill, however, creates relief if he leaves his 
estate to his widow or to a qualifying trust for her. 


The Chairman: Honourable senators, we will adjourn 
until 9.30 tomorrow morning. 


The committee adjourned. 
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Order of Reference 


Extract from the Minutes of the Proceedings of the 
Senate, September 14, 1971: 


“With leave of the Senate, 


The Honourable Senator Hayden moved, seconded 
by the Honourable Senator Denis, P.C.: 


That the Standing Senate Committee on Banking, 
Trade and Commerce be authorized to examine and 
consider the Summary of 1971 Tax Reform Legisla- 
tion, tabled this day, and any bills based on the Budget 
Resolutions in advance of the said bills coming before 
the Senate, and any other matters relating thereto; and 


That the Committee have power to engage the ser- 
vices of such counsel, staff and technical advisers as 
may be necessary for the purpose of the said 
examination. 


After debate, and— 
The question being put on the motion, it was— 
Resolved in the affirmative.” 
Robert Fortier, 
Clerk of the Senate. 
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Pursuant to adjournment and notice the Standing 
Senate Committee on Banking, Trade and Commerce met 
this day at 9:30 a.m. to further examine: 


“Summary of 1971 Tax Reform Legislation” 


Present: The Honourable Senators Hayden (Chairman), 
Beaubien, Benidickson, Blois, Burchill, Connolly (Ottawa 
West), Desruisseaux, Gélinas, Macnaughton, Molson, Sul- 
livan, Walker, Welch and Willis—(14). 


Present, but not of the Committee: The Honourable 
Senator Laird—(1). 


In attendance: The Honourable Lazarus Phillips, Chief 
Counsel. 


WITNESSES: 


Canadian Petroleum Association: 
Mr. D.B. Furlong, Managing Director; 


Mr. F.J. Mair, Manager, Administrative Services, 
Hudson’s Bay Oil and Gas Company Limited; 


Mr. R.C. McCallum, Treasurer, Canadian Fina Oil 
Limited. 


The Mining Association of Canada: 


Mr. C.R. Elliott, First Vice-President and Chairman, 
Tax Policy Group. (President, Conwest Exploration 
Limited); 

Mr. J.L. Bonus, Managing Director and Chief Execu- 
tive Officer; 


Mr. D.H. Ford, Chairman, Tax Committee, (Director 
of Taxation, Noranda Mines Limited); 

Mr. D.B. Craig, Member, Tax Committee, (Taxation 
Manager, International Nickel Company of Canada 
Limited); 

Mr. K.E. Steeves, Member, Tax Committee, (Vice- 
President—Finance, Bethlehem Copper Corpora- 
tion, Limited); 

Mr. V. St. Onge, Member, Tax Committee, (Taxation 
Manager, Quebec Cartier Mining Company). 


The Canadian Mutual Funds Association: 


Mr. A.D. Johnstone, President, President, Mutual 
Funds Management Corporation Limited); 


Mr. J.D. McAlduff, C.A., Chairman, Taxation Com- 
mittee, Vice President and General Manager, Inves- 
tors Group Trust Co. Limited); 
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Mr. W.R. Miller, Chairman, Administrative Commit- 
tee, (Vice-President, United Funds Management 
Ltd.); 


Mr. C.T. Grant, Vice Chairman, Taxation Commit- 
tee, (Counsel, Commonwealth International Corpo- 
ration Limited). 


At 12:35 p.m. the Committee adjourned. 


2:15 p.m. 
(57) 


At 2:15 p.m. the Committee resumed. 


Present: The Honourable Senators Hayden (Chairman), 
Benidickson, Blois, Burchill, Connolly (Ottawa West), Des- 
ruisseaux, Gelinas, Macnaughton, Molson, Smith and Wil- 
lis—(1 1), 


Present, but not of the Committee: The Honourable 
Senator Thompson—(1). 


In attendance: The Honourable Lazarus Phillips, Chief 
Counsel. 


WITNESSES: 


Canadian Pulp and Paper Association: 
Mr. Howard Hart, Executive Vice President; 
Mr. A. Hamilton, President, Domtar Limited; 
Mr. T. Bell, President, Abitibi Paper Company; 
Mr. Colin Brooke, Manager, Tax Division, Domtar 
Limited; 
Mr. R.W. Wilson, Tax Specialist, Consolidated Bath- 
urst Limited; 
Mr. D. Ford, Northwood Pulp; 
Mr. D.A. Wilson, Director, CPPA. 


At 3:30 p.m. the Committee adjourned to the call of the 
Chairman. 


ATTEST: 


Frank A. Jackson, 
Clerk of the Committee. 


The Standing Senate Committee on Banking, Trade 


and Commerce 


Evidence 


Ottawa, Thursday, October 28, 1971 


The Standing Senate Committee on Banking, Trade and 
Commerce met this day at 9.30 a.m. to give consideration 
to the Summary of 1971 Tax Reform Legislation, and any 
bills based on the Budget Resolutions in advance of the 
said bills coming before the Senate, and any other matters 
relating thereto. 


Senator Salter A. Hayden (Chairman) in the Chair. 


The Chairman: Honourable senators, as I told you yester- 
day, today we have a number of submissions. This morn- 
ing we will hear from: the Canadian Petroleum Associa- 
tion; The Mining Association of Canada; and The 
Canadian Mutual Funds Association. We have fixed a 
hearing for the Canadian Pulp and Paper Association for 
2.15 this afternoon. 


We have here this morning representing the Canadian 
Petroleum Association: Mr. D. B. Furlong, who is the 
Chief Executive; Mr. F. J. Mair, Manager, Administrative 
Services, Hudson’s Bay Oil and Gas Company Limited; 
and Mr. R. C. McCallum, Treasurer, Canadian Fina Oil 
Limited. 


Mr. Furlong will make an opening statement, and then 
he will operate with his panel. 


Mr. D. B. Furlong, Managing Director, Canadian Petroleum 
Association: Thank you, Mr. Chairman. 


Honourable senators, we do appreciate this opportunity 
to meet with you today. Mr. Frank Mair is on my immedi- 
ate right, and Mr. Ron McCallum is sitting next to him. We 
in the Canadian Petroleum Association represent over 200 
companies engaged in exploration, development and 
transportation of oil and gas and their allied functions. 
These two gentlemen who are with me are part of a com- 
mittee of income tax experts who have been concerned 
most of their professional lives with the tax problems of 
the oil and gas industry. In particular, this committee has 
actively participated in the last few years in reviewing the 
Government’s tax proposals and the preparation of our 
communications to you and to others on this subject. 


We recognize that we are speaking on behalf of a sec- 
tional group, the oil and gas group, and we also recognize 
that you gentlemen are looking to the interests of Canada 
as a whole. But we believe that our proposals are directed 
to the same broad interests as those you are concentrating 
upon, and that the comments we make, although they 
refer only to the oil and gas industry, are designed to be, 
and are, in the general interest of Canada. 

We would like to say politely but forcibly that we believe 
many of the provisions of Bill C-259 will damage and not 
assist Canada’s progress. 


I would now like to call on Mr. Mair to specify the areas 
that we would like to highlight for your approval or dis- 
cussion today. 


Mr. F. J. Mair Manager, Administrative Services, Hudson’s 
Bay Oil and Gas Company Limited: Honourable senators 
will recall that the Canadian Petroleum Association made 
a submission to this committee in May, 1970, and we still 
feel that the recommendations we made in that submission 
are applicable and should be considered. As the result of 
the various submissions, your committee recommended, 
for example, that the depletion base be broadened for 
earned depletion. That has not been done, and this is one 
of our main points. 

I will summarize the comments we make in this submis- 
sion. Firstly, we recommend that the earned depletion 
requirements be made consistent by providing a bank of 
earned depletion based on expenditures made since 1947, 
and also with respect to costs subsequent to that date such 
as the costs of resource properties, interest and of depre- 
ciable properties. Secondly, we recommend that where the 
act as it presently exists requires that a grouping of deple- 
tion be made, the earned depletion should follow the same 
pattern. 


Thirdly, we recommend that proceeds from the sale of 
resource property should be treated in a manner that is 
consistent with the treatment of acquisition costs of those 
properties. 


Fourthly, we recommend that mergers or amalgama- 
tions or the transfer of assets between companies, wholly- 
owned subsidiaries, should not be subjected to tax, as is 
proposed in this bill. 


Fifthly, we recommend that the new act should not have 
a retroactive effect, as it does in some cases. 


Finally, we would ask that much of this act be clarified, 
so that we can understand what it does say. 


We are very concerned in many cases, particularly with 
respect to partnerships. We do not know whether we area 
partnership when we go into a joint venture or not. We feel 
that if we are, this will cause a great deal of difficulty in 
the oil industry because, as you know, we do have many 
joint ventures. 


We do have some specific recommendations as to what 
parts of this bill should be changed or amended. We can go 
into those later, but as of now we would be happy to 
answer any questions you may have with respect to our 
submission. 


The Chairman: Mr. Mair, you were talking about the 
retroactive effect of this bill in relation to your industry. 
Would you illustrate that? 


Mr. Mair: Yes. This is not specifically related to our 
industry. Section 80 of the proposed bill would tax gains 
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on the redemption of bonds and a gain on redemption of 
bonds is related to the issue price. To use Hudson’s Bay 
Oil and Gas as an example, we issued bonds in 1955 and as 
of now they are at a substantial discount. The bill would 
tax any gains that we made on the redemption of those 
bonds. 


I recognize too that those amendments which have 
recently been published change that. They did not amend 
section 80 but provided a new section, 39(3) in which they 
are still taxed, but they are taxed as a capital gain rather 
than as ordinary income. So it has changed to some extent, 
but it is retroactive legislation to the extent that these 
bonds are now at a discount. 


Senator Connolly: If capital gains are to be taxed for 
everyone else and if you make a capital gain on redemp- 
tion of one of your bonds, is it not equitable and reasona- 
ble to assume that you should have to pay the tax? 


Mr. Mair: I would have no objection to paying a capital 
gains tax on any gain we made, if it were done consistently 
with other gains, which presumably are to be taxed on any 
gain after valuation day. But there is no provision to tax 
these on valuation day value: it takes them on the gain that 
has been made prior to that time. 


Senator Beaubien: What would you have paid for the 
bonds? 


Mr. Mair: As an example, those bonds were issued at 100. 
Recently, as you know, the price of the bonds has 
increased, but they were trading around 80 to 85. 


Senator Beaubien: If you paid 100 for them, you would 
not be taxed? 


Mr. Mair: No, we would not. My point is that if we bought 
the bonds today, we would not be taxed, but if we buy 
them next January we would be taxed on the 15 points 
difference. 


The Honourable Lazarus Phillips, Chief Counsel to the Com- 
mittee: Mr. Mair, if the chair approves, I think it would be 
more helpful to this committee if, instead of dealing with 
general roll-over and merger provisions, partnerships, 
retroactive features—some of which we have already stud- 
ied and which are worthy of further study, if we have 
time—you concentrated on the earlier items that you men- 
tioned, because they are specifically related to your indus- 
try, such as the extension of the base for earned depletion 
and this sort of thing. My feeling is that we should get 
through with the particular items that affect you most, and 
then let us see how much time the cheir will give on the 
other items. Otherwise, I think we will have a tendency to 
roam all over the act. 


The Chairman: I provoked this discussion, I asked the 
question. Mr. Mair, we have had some presentations here 
on the matter of earned depletion and the broadening of 
the qualification; and also on other works of the proposed 
regulations. I assume that both of these items are pertinent 
to your industry. 


Mr. Mair: This is the most important item we have. 


The Chairman: Would you develop this and tell us what 
your position is? 


Mr. Mair: As we set out in our previous submission, we 
have properties now which have resulted from tremen- 
dous expenditures made over the past 20 years. Our feel- 
ing is that no recognition is being given to that. Production 
from these properties will require us to earn depletion so 
that, although we may have spent a lot of money in the 
past, we now will have to spend more moneys in order to 
get depletion on all those properties. 


These investments were made with the carrot held in 
front of us that we were going to get depletion some day. 
As you people well know, the oil industry has gone for 
many years—which I think is reasonable—without being 
taxed, because of these tremendous expenditures, but 
always with the idea that when we get in to produce the 
properties we would get depletion. Now the new act pro- 
poses to restrict that depletion and you will not get it 
unless you continue to explore and develop. 


The Chairman: In your operations to date, did you say 
you went without income or without profit? 


Mr. Mair: Without taxable income. It is because of the 
provisions of the existing act, which recognizes the long 
pay-out period of the oil industry. That is, acompany may 
have to spend 15 to 20 years before it finally reaches a 
position of getting a pay-out. Because of the provisions of 
the existing act, the company does not pay tax, but it does 
come to the point now where most companies are 
approaching the taxable position, and many of them are 
taxable now. 


The Chairman: Let me analyze that for a minute. Going 
back to 1947, you spent a lot of money on development? 


Mr. Mair: A tremendous amount. 


The Chairman: And you have taken care of that through 
your earnings. So, you have increased your cash flow in 
that fashion, and in that way you have money available to 
pay dividends and thus keep the public interested in your 
shares. 


Mr. Mair: That is what we are hoping to do. Of course, 
there is one other side of that picture. Most investors in the 
oil industry went into it with the idea of a capital gain too. 


The Chairman: Whatever the ideals they went into it with, 
of course, the act down to this date has at least seen to it 
that if they earned money and spent money they did not 
pay any tax on what they earned, to the extent that they 
have expended moneys. So, only the net that they might 
have would have been taxable in that period. 


Mr. Mair: That is true. 


The Chairman: I am trying to figure out why you want to 
go back to 1947 now and want to include all those expendi- 
tures that you made as part of earned depletion. I can 
understand from here in, because you have two categories. 
You have your write-offs, that is, your capital cost allow- 
ances; and then you can earn depletion by defined expen- 
ditures. Why would you go back to 1947 and pick that up? I 
would like to know what your thinking is on that? 


Mr. Mair: Perhaps I may illustrate that by an example. If 
we make an investment, say, in gas processing plant, we 
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use a discounted cash flow method of evaluating that gas 
plant. Up to this point we have said we will be able to get 
depletion on the sale of natural gas, liquids sulphur, and so 
on. So our evaluation of this project was based on the fact 
that we would get depletion. Now we have come to the 
point where we will not get that unless we go and spend 
money on exploration and drillings. Therefore, many of 
the evaluations of producing wells, gas plants and this sort 
of thing have been based on the fact that we expected to 
get depletion. Now the act is changed so that we will not 
get it unless we expend further amounts of money. 


The Chairman: Except that, in the period down to this 
date, and before the new act comes into force, in relation 
to those expenditures you were reimbursed out of your 
earnings for the expenditures you made. What further did 
you get in that period? You got depletion? 


Mr. Mair: No, you did not get depletion. Because of the 
way in which depletion is calculated, you do not get deple- 
tion until you are in a taxable position. 


The Chairman: All these things do not matter unless you 
have earnings. 


Mr. Mair: That is true. The point I am making is that the 
shareholders invested risk money, risk capital, and were 
encouraged to do so with the idea that, over a long period 
of time, say ten years or more, this capital would be spent 
and would develop properties which would produce 
income for them. We have now reached that point in the 
industry. We are reaching that sort of maturity where we 
would expect to get a return on our investments. But now 
the ball game has changed. 


The Chairman: Well, just trying to relate the two, starting 
with the new act you know where you are at. You will get 
write-offs. 


Mr. Mair: Yes. 


The Chairman: And you will get what is called earned 
depletion within the conditions laid down for that. So two 
questions arise. I asked you only one. I asked you why you 
thought you should be able to bring what you have spent 
and deducted from income in the past into the new rules 
provided in the new act. The second question is: What is 
wrong with the conditions for qualifying for earned deple- 
tion? If they do not go far enough to suit your industry or 
meet the requirements of your industry, then what addi- 
tional things are needed? 


Mr. Mair: We feel that they are too restrictive and that 
any item which must be deducted in calculating the deple- 
tion should also qualify to earn depletion. For example, 
the acquisition cost of petroleum and natural gas rights 
must be deducted before you calculate depletion. We feel, 
therefore, that it should earn depletion. The same is true of 
interest expense which must be allocated and deducted 
before we calculate depletable profit. We feel it should also 
earn to the extent that you have it deducted. 

In addition to that, the depreciable cost of assets—for 
instance, well heads, gas plants and that sort of thing— 
must be deducted. We feel again, therefore, that they 
should earn depletion. 


The Chairman: You say that anything affecting your 
industry that is entitled to capital cost allowance should 
also qualify for earned depletion as well—that is, the par- 
ticular thing should qualify? 


Mr. Mair: I feel that is true, yes. 
The Chairman: As a general principle. 


Mr. Mair: As a general principle, yes. I think you will 
recall, Mr. Chairman, that your committee did recommend 
the broadening of this depletion base, and we are in com- 
plete agreement with what you suggested. 


Senator Connolly: In effect, what you are saying is that 
the expenditures that you incur, whether they are to pur- 
chase properties or to erect plants or processing facilities, 
are first of all deductible from any income that you have. 


Mr. Mair: Yes. 


Senator Connolly: As such, those expenditures you get 
out of your revenues without paying tax on them. In addi- 
tion to that, what you are claiming is a depletion allowance 
on those same expenditures, a return of capital. Will you 
tell us neatly what the justification is for the additional tax 
concession? I am not questioning it or quarrelling with it. I 
am simply asking you to state why it is required. 


The Chairman: May I add, Senator Connolly, that that 
has been the “plus” in dealing with this industry as far 
back as you want to go. They did have write-offs and the 
sweetener was depletion. 


Senator Beaubien: What is done in the United States? 
What is the law there? 


Mr. Mair: Depletion is calculated on a completely differ- 
ent base in the United States. It is calculated on what we 
call gross depletion. That is, they have an alternative and 
they must use the better of the two methods of doing it. 
They calculate depreciation altowance based on the gross 
income from those properties, but it is limited to a percent- 
age of the net profit; that is, 50 per cent of the net profit on 
a property-by-property basis. In Canada, on the other 
hand, we calculate depletion on a net basis—that is, the net 
profit—and we do it on an overall basis. All properties are 
thrown in together. 


Senator Connolly: Would you care to answer my 


question? 


Mr. Mair: I am not sure I can recall the exact question, 
Senator Connolly. 


Senator Connolly: Well, I say that in the first instance, for 
all the expenditures that you make in establishing and 
operating a gas or oil field, you are allowed deductions 
from taxable income. In addition to that, you say the 
industry should have a further tax incentive, namely that 
all those items should qualify for depletion. This is a 
double incentive, is it not? I ask you why you should have 
it. 

Mr. Mair: I think the simple answer might be that the rate 
of return in the oil industry, contrary to what most persons 
outside the industry might believe, is relatively low. It is in 
the range of 7 to 8 per cent; that is, with the existing 
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depletion law the rate of return is in the range of 7 to 8 per 
cent for the whole industry. 


Senator Molson: Seven or 8 per cent of what? 


Mr. Mair: Of capital invested. This is with the existing 
law. The proposed bill would restrict the amount of deple- 
tion we are allowed. We are saying that this restriction 
should not be as severe as proposed, and when we make 
expenditures to acquire acreage or equip wells, and so on, 
that should help us earn this depletion. That is, if we are to 
accept the concept of earned depletion, we propose that it 
should be broadened. 


Senator Walker: You want to be paid twice, in other 
words. You are already being allowed all your expenses. 
Those expenses having been allowed, you now want deple- 
tion on what the expenditures have originally been. Is that 
correct? 


Mr. Mair: We want depletion on the profit, after having 
deducted those expenses. The proposed bill would restrict 
that depletion by saying that you must spend money in 
order to earn that depletion. We are saying that if we 
spend money on developing these projects, that money 
should then earn the depletion. 


Senator Connolly: Are you telling us that because this is a 
wasting asset it will finally be completely exhausted in 
time, and that, therefore, the capital that is required to 
develop it should be returned through the tax act? 


Mr. Mair: That is the original basis on which depletion 
was set up, that it is a wasting asset and that the capital 
should be returned to the shareholders without tax. If you 
analyse it carefully, essentially the depletion is an incen- 
tive; that is, it is a reduction in the tax rate in order to 
encourage people to invest in that industry. 


Senator Connolly: You are coming to the same point. 
Because it is a wasting asset, you are making the argument 
that you should have depletion as well as the write-off. 


Mr. Mair: All industries have the write-off. They have the 
write-off of their expenditures. We do have that perhaps at 
an accelerated rate, but in addition to that it is normal in 
resource industries to provide this incentive of depletion, 
which, essentially, is just a lower tax rate in order to 
encourage development of those industries. 


Senator Connolly: All right. That is the argument. I am 
glad to have that on record. 


The Chairman: Senator Connolly, not only is that what 
the witness says, but that is what the summary of the tax 
reform legislation says. 


Senator Connolly: Of course. I know. 


The Chairman: It says that substantial tax incentives are 
maintained in the new bill. In other words, they existed 
prior to the new bill and they are maintained in the new 
bill to recognize the risks involved in exploration and 
development, the international competition for capital and 
the levels of incentives available in other countries. That is 
the reason why they continued the depletion in the form of 
earned depletion; they felt that it should not be automatic. 


Senator Connolly: That not only applies to this industry; it 
applies to any resource industry. I think it is appropriate 
for us, when we have witnesses from a given industry, to 
determine if there should be two tax incentives, why the 
second incentive would be justified. I think you have given 
the reasons and the chairman has read from the summary 
which says that the principle is recognized in the law. 


Senator Walker: Just the amount? 
Mr. Mair: We are concerned with just the amount. 


The Chairman: The attack here is that the definition of 
earned depletion is not broad enough. 


Senator Molson: Mr. Chairman, surely we have dealt with 
this at great length on the White Paper and our recommen- 
dation at that time was that the base might be broadened. 


The Chairman: We have not changed our ideas on that. 


Senator Molson: The only question to be determined is 
whether there is a way in which we can help these people. 


Senator Connolly: What we need are details as to the 
items that should be added to the definition of “earned 
depletion.” 


Senator Burchill: Is that what the term “broadened” 


means? 
The Chairman: Yes, it means increasing the items. 


Senator Burchill: You say you recommend that the 
grounds for depletion be broadened? You are recommend- 
ing what this gentleman is asking? 


The Chairman: In principle, yes. 


Senator Walker: Only he feels, and probably quite proper- 
ly, that the base should be broadened even more. 


Senator Beaubien: Mr. Mair, if Bill C-259 had been the law 
15 years ago would the different companies that make up 
the Canadian Petroleum Association have paid more taxes 
than they have over the last 15 years? 


Mr. Mair: Many of the companies would have paid more 
taxes because they would not have earned sufficient deple- 
tion to claim a depletion allowance. I might go one step 
further. Many of the projects might not have been started 
at all if this earned depletion concept were as narrow as it 
is, because we would have had to take into account the 
fact that you might not get depletion. This is particularly 
important to our industry at this time. As you know, we 
are expanding into the northern parts of Canada, the 
Arctic islands, offshore; and the huge amounts of capital 
that are required for that exploration and development 
program would not be attractive if we are too restricted in 
our allowance for depletion. 


Senator Is the one-for-three formula too 


restrictive? 


Connolly: 


Mr. Mair: We argued in our previous submission that it 
should be no more than one-for-two and that it should be 
broadened. Now, they have not changed either of these 
items for the oil industry. In fact, they have made no 
changes at all except in the proposed regulations which 
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state that interest expense will not be an item which will 
earn depletion either. 


Hon. Mr. Phillips: Mr. Chairman, may I draw your atten- 
tion to the following item, and perhaps we can get back to 
the specific point. We are all in agreement, as quoted on 
page 4 of the brief, that both the Senate committee and the 
House of Commons committee recommended that the 
base for earned depletion should be broadened to include 
depreciable assets and the costs of resource properties. So 
both the Senate and the House of Commons committees 
were convinced on that point. Therefore there is no sense 
in carrying further coals to Newcastle on that. They were 
not reflected in the bill, however. That was the reeommen- 
dation of these two committees. Then we go back to the 
earlier part of your present brief and on page 1, in the 
second paragraph, towards the end, you are saying: 

—therefore all ‘(Canadian exploration and develop- 
ment expenses” as defined in the proposed legislation 
should earn depletion in addition to other costs such as 
interest and depreciables. 


Mr. Mair: That is right. 


Hon. Mr. Phillips: In effect, are you asking therefore that 
the earned depletion base include not only depreciable 
assets and the cost of resource properties, but also all 
Canadian exploration and development expenses, as 
defined in the proposed legislation? Broadly speaking, 
would that cover what you are asking? 


Mr. Mair: Yes. 


Hon. Mr. Phillips: So, in effect, you are asking for a 
recommendation that the base in respect to earned deple- 
tion be extended not only to cover depreciable assets and 
the cost of resource properties, which has already been 
recommended by this committee, but also in relationship 
to the wording of the new act to include all Canadian 
exploration and development expenses as defined in Bill 
C-259? 


Mr. Mair: Yes, sir, that is right. 


The Chairman: The committee might be interested in 
knowing the exact language of our prior recommendation. 
May I just refer you to page 41 of our Report on The White 
Paper, paragraphs 26 and 27: 


26. Eligible expenditures for purposes of earning 
depletion under the White Paper proposals are section 
83A expenditures excluding the cost of acquiring min- 
eral rights. There expenditures are in respect of 
exploration and development. Many expenditures not 
included in these 83A costs so as to be entitled to 100 
per cent write off are equally exploration and develop- 
ment expenses. Thus replacement of capital assets in 
expansion of refinery facilities and well and associat- 
ed equipment are necessary costs in developing oil and 
gas reserves. Likewise expansion of refining facilities 
and replacement of equipment and buildings are 
necessary if continued operation is to be maintained. 
Gas plant facilities should be considered an integral 
part of any development program. Gas at the wellhead 
usually is not a saleable product and must be separat- 
ed from certain components to bring the gas up to the 
standard set by the Gas Conservation Board. In addi- 


tion government orders (provincial) require the con- 
servation of gas that is produced with oil. 


27. While the treatment of these facilities as deprecia- 
ble assets subject to capital cost allowance may be 
justified rather than broadening the scope of explora- 
tion and development expenses under Section 83A of 
the Income Tax Act, your Committee is of the opinion 
that the basic character of these expenditures is part 
of any development program intended to lead to pro- 
duction in commercial form of oil and gas. According- 
ly, your Committee is of the view that eligible expendi- 
tures to earn depletion should include all such 
expenditures for purposes of the determination of 
earned depletion. 


This is exactly what you are asking for today and we have 
tried that once before, in our recommendation; and nei- 
ther your recommendation nor ours was heeded. 


Senator Connolly: And the House of Commons committee 
pretty well went along with this recommendation. 


Hon. Mr. Phillips: The House of Commons committee 
went along to the extent that depreciable assets and costs 
of resource properties be included. I do not think they 
went quite as far as we did in respect to exploration and 
development expenses. 


Mr. Mair: Mr. Chairman, the Commons committee recom- 
mended that we go back to the inception for past 
expenditures. 


Hon. Mr. Phillips: That is a different point. 
Mr. Mair: That is true. 


The Chairman: Do you have any other questions on this 
point? It does not seem that much needs to be said to 
ascertain what our view is. It is already in writing. 


Senator Connolly: We have said it, the Commons have 
said it, and the industry has said it. Has the witness any 
idea why the bill does not say it? 


Mr. Mair: No, I do not. I thought that this was a fiarly 
logical and reasonable request, and I have no idea why 
there was no attention paid to the representations either of 
the Commons committee or of this committee. 


Senator Connolly: Would it be that the tax savings repre- 
sent money that the Treasury needs? Is that the only 
conslusion you can come to? 


Mr. Mair: I think it might be. It may have some bearing, 
but this is some time down the road, and I really do not 
think that the immediate effect on tax revenue is being 
considered. 


Hon. Mr. Phillips: Senator Connolly, you will see at least 
one of the reasons why the Minister of Finance has possi- 
bly excluded acquisition costs at the foot of page 2 of the 
brief. 


Mr. Mair: I might say, Mr. Chairman, this is one of the 
answers we were given at one point. However, as we 
pointed out, this can easily be restricted and should not be 
a valid reason for rejecting this wholly. 
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The Chairman: Oh, no; there could be an exclusion for 
transactions of that type. 


Mr. Mair: Quite. 


Hon. Mr. Phillips: It is not for us as a Senate committee to 
play off one sector of the economy against another, but 
one question was not raised by the witness. At the foot of 
page 3 of the brief, where reference is made to eligible 
expenditures in relation to the broadening of the earning 
base, the comment is made that the mining industry has 
done very well but that it has been neglected. Representa- 
tives of the mining industry appeared here yesterday and 
they were very unhappy. 


Mr. Mair: If they were very unhappy, then we are just 
slightly more than ‘‘very unhappy”. 


Hon. Mr. Phillips: They are unhappy, but you say they are 
well treated. 


Mr. Mair: Particularly with the deputation we have here 
today, I would not like to make the point that they are well 
treated. I think they have received some concessions in 
this area of earned depletion which we were not given. 


Hon. Mr. Phillips: The gravamen of their case is that they 
are not so sure they have it. 


Mr. R. C. McCallum, Treasurer, Canadian Fina Oil Limited: 
If I may draw your attention to the chart appended to our 
brief, it depicts the difference in the treatment of certain 
items which we have been discussing today. You will see 
the relative treatment of the items which are eligible, pre- 
sumed at least, between the two industries. 


The Chairman: I do not understand. Please tell me if Iam 
wrong in thinking you are putting your case forward on 
the basis that your neighbours, the mining industry, are 
better treated than you. You are putting forward the 
merits of your case. 


Mr. McCallum: We are merely suggesting—and this is just 
one of the points raised in our brief—that we are in many 
instances treated comparably with the mining industry but 
in these specific cases, so far as earned depletion is con- 
cerned, we are not. 


Mr. Furlong: We are in many ways similar industries, and 
it is only logical and proper to treat us in a similar manner. 


Mr. Mair: That is not to say that the mining industry is 
getting too much, but that we are getting only one item 
under the category of earned depletion. 


Mr. McCallum: Mr. Chairman, before we leave this matter 
of earned depletion, we should refer to one other aspect 
which is now of importance to the industry. As you well 
know, the industry is on the threshold of a new era as far 
as development is concerned. It is now expanding into the 
frontier areas, such as the Arctic islands and the offshore 
areas of Canada, on the east coast, the west coast and 
Hudson Bay. 


The bill as presently drafted will reduce the expendi- 
tures which will fall under earned depletion proportionate- 
ly to the total cost of finding reserves in the future. This is 
to say the exploration portion of our total cost of finding 


and development of oil will not in the future form the 
same proportion of our total costs as it has in the past. 


Historically, these costs have amounted to approximate- 
ly 60 per cent of the total, whereas in the future, while we 
do not have statistics available, we anticipate a substantial 
decrease. 


The Chairman: Do you mean by that that once you find 
and prove a well which can be operated commercially you 
just go ahead and operate it? 


Mr. McCallum: Our problem is that when we find oil in 
the Arctic islands, or offshore, there are tremendous addi- 
tional costs involved in providing the equipment necessary 
to move the oil to market. As the legislation is presently 
constituted, all these costs will not earn depletion. 


The Chairman: They will be entitled to capital write-off. 


Mr. McCallum: They will be entitled to capital write-off, 
but they will not earn depletion. 


Senator Connolly: When oil or gas is discovered in remote 
areas such as offshore or in the Arctic islands, does not the 
real responsibility of the producing companies cease? The 
matter of moving those products to the market is a prob- 
lem for another industry, namely, the pipeline industry, 
although you may have interests in pipelines. 


Mr. McCallum: Yes. 


Senator Connolly: Are we referring to your industry or 
the transportation industry when we discuss the question 
of moving these remotely produced products to the 
market? 


Mr. McCallum: I may have misled you when I referred to 
the cost of moving the products to the market. I am not 
referring to the pipeline or the transportation portion of 
the costs, but to the hardware and machinery necessary 
for production. 


For example, operating offshore involves the construc- 
tion of tremendously expensive production platforms 
which I understand can cost in the range of $20 million to 
$30 million depending on the size of the field. This type of 
operation has never before been encountered and, as we 
interpret the bill, will not qualify for earned depletion. 


Senator Connolly: There has been considerable experi- 
ence in offshore production in the Middle East, the North 
Sea and the Gulf of Mexico. What is the status of depletion 
for the structures in those areas? 


Mr. McCallum: For example, under the United States law 
the costs do not particularly apply as far as the depletion 
calculation is concerned. As Mr. Mair indicated previously, 
it is calculated as a percentage of the gross income. There 
is not necessarily a relationship between the costs incurred 
and the depletion allowance. 


Senator Beaubien: It does not have to be earned, but is 
received automatically. 


The Chairman: Yes, that has also been the case here. It 
would be interesting if we could have an enumeration. The 
effect of these provisions on the offshore search for oil 
and the calculation of the costs for earned depletion is a 
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allowance. 


It does qualify for capital cost 


I have seen photographs of platforms and rigs, and 
everything else, but I am not an oil man and not many, if 
any, of the committee would qualify as experts. Therefore, 
if we are going to talk intelligently or deal intelligently 
with that subject, which may be a special feature now— 


Senator Connolly: Especially with the present develop- 
ment in Nova Scotia. 


The Chairman: —we should now have some help from 
you as to the set-up required and the cost of making sucha 
step-up for those developments. The only value they have 
to us is that they may assist us in our consideration. But 
we should have them quickly, because these committee 
hearings will not go on very much longer and decisions 
will have to be made soon. 


Mr. McCallum: I am not qualified to discuss the technical 
aspécts. 


The Chairman: I am not thinking of technical aspects, but 
of items. 


Senator Connolly: Mr. Chairman, you are not thinking of 
getting it today. You are thinking of getting some material 
supplied to us reasonably quickly. 


The Chairman: I would say within not more than a week. 
Senator Connolly: Can you do it? 
Mr. McCallum: I believe we can. 


The Chairman: If you are talking about technical aspects, 
that is fine, if you wish to write a paragraph on that. But I 
am thinking about all the elements that go into this set-up 
that gives you the facility for making your search beneath 
the floor of the ocean, and even to penetrate that, in order 
to locate oil. What are the things that go into that? You will 
have a list, because you are writing them off for capital 
cost allowance. 


Mr. McCallum: I attempted to get some statistical infor- 
mation before I came here. Unfortunately, we are at the 
stage where we are just getting involved in this type of 
operation in Canada. We do not have any statistics availa- 
ble. I attempted to obtain some from the United States, but 
was unable to do so. 


The Chairman: Something is being built here now and is 
working. Therefore, the information must be available. 
This is an important development to the region where this 
is going on. I am thinking in terms of Nova Scotia, the 
Maritime Provinces, and out on the west coast. It is very 
important. It can improve the economy of those areas very 
substantially, and it can also improve the employment 
situation. 


Senator Connolly: Mr. Chairman, I wish to make a correc- 
tion in the record. I am urged to do this by our colleague, 
Senator Molson. He said that to be perfectly impartial, 
from the point of view of this committee, we should not 
talk about Nova Scotia, but about Sable Island. 


The Chairman: The designation ‘Nova Scotia’ was 
intended as a general location of an area. Certainly, Sable 


Island is closer to Nova Scotia than it is to Ottawa. Are 
there any other points that you wish to raise, Mr. 
McCallum? 


Mr. McCallum: The only thing that I wish to add is that 
we will certainly attempt to have something in your hands 
within a week. 


Senator Connolly: Do not fail to say what would be the 
impact on development offshore of the absence of deple- 
tion allowance under the proposed bill. 


Hon. Mr. Phillips: The committee has been concerned 
with the distinction between partnerships and joint ven- 
ture operations. Obviously, joint venture operations are 
closely connected with your segment of the economy. Can 
you help out a group of confused senators, including coun- 
sel, as to the basic distinction between a joint venture 
operation and a partnership, as defined under the new 
bill? We are trying to get a definition of a joint venture 
operation with a view to indicating where it differs froma 
partnership as covered by the statute. It is one of the 
problems that concerns us. 


Mr. Mair: Under the terms of the new bill I could almost 
join you, because I am also confused. A description of a 
joint venture, which might help to distinguish it from a 
partnership, is that if two or more companies join together 
in what we call a joint venture, each has the right to take 
its product in kind. We have contacted the Department of 
Finance officials on this point, and they have told us that it 
is just a question of law. In other words, if you find an oil 
well, each can take his share of the production, and each 
can determine at which rate he wants to write off his 
capital cost allowance, and all that sort of thing, under the 
existing act. 


We are not certain—and this is one of the points we have 
made in our submission—that we will not be classed as a 
partnership, despite the fact that we think we are different 
from a partnership. 


Hon. Mr. Phillips: Do you merge ownership with fixed 
assets in a joint venture, or do you retain your own 
ownership? 


Mr. Mair: It is owned jointly. All of the equipment is 
owned jointly. Another difference in a partnership is that 
each partnership can commit the partnership to whatever 
actions he may take. In a joint venture operation one 
partner is designated as the operator and is the person 
who has the authority to do all the various things neces- 
sary to develop and equip the property and to produce it. 


The Chairman: That would not be an essential difference. 
The basics of a partnership would be the sharing of costs 
and profits. 


Mr. Mair: We share the costs, but we hope that the distinc- 
tion of being able to take the product in kind is something 
different from a normal partnership. We are not certain of 
this, and that is the reason why we have made the 
comment. 


The Chairman: Is there not an exclusion in the bill—I do 
not pretend to know the whole thing—on the application of 
partnerships to exploration and development? Would that 
be a method of providing an exclusion? 
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Mr. Mair: There are some true partnerships, of course. 
They refer to partnerships in section 66 of the bill. 


The Chairman: If, in attempting to deal with those vari- 
ous classes, you used the exclusion method and made it 
available at the option of the joint venturers as to whether 
they would go the partnership way or the other way— 


Mr. Mair: That is what we recommend. 


Senator Connolly: Do I understand that in your industry 
you have partnerships operating in certain ins:ances and 
joint ventures in others? 


Mr. Mair: That is true. 


Senator Connolly: What is the difference between the two, 
in your industry? 


Mr. Mair: In partnerships, individuals—it is because of 
the way the Income Tax Act is written that it has been 
done this way—join in a true partnership or a partnership 
agreement in which each is committed and is liable for any 
of the actions of the others; whereas, in a joint venture, it 
is an agreement drawn between two or more companies, 
generally speaking, in which they appoint one as operator. 
But he is operating merely to cut down expenses, so that 
you will not have two or three people operating in the 
same field. 


We go further than that, of course. We then have what 
we call a unitization, in which all owners put their acreage 
or their rights into this agreement and one operator pro- 
duces it. Each owner of rights in that unitization will 
receive a net amount, even though there may not be a well 
drilled on his property. A calculation is made of what 
reserves he has, or the company has, in the whole pool, 
and he receives his pro rata share of that. 


Senator Connolly: This is still a joint venture? 
Mr. Mair: It is one step further than a joint venture. 


Senator Connolly: But it is still arising out of a joint 
venture. 


Mr. Mair: that is true. 


Senator Connolly: So the only distinction as between a 
joint venture and a partnership would be the arrange- 
ments as to the operation. 


The Chairman: I do not think that is sufficent to make a 
real distinction. 


Senator Connolly: I do not think it is a legal distinction. 


The Chairman: As you know, senator, you can have a 
limited partnership. In other words, a partner can specify 
the limit of his liability in the partnership. 


It seems to me that the only way to deal with this would 
be by the exclusion of certain types of operations—not an 
absolute exclusion, but just the exclusion at the option of 
the parties. There could conceivably be situations where 
you might want to espouse what is in the act. 


Mr. Mair: That is true, Mr. Chairman, and that is why I 
agreed with you earlier when you mentioned we should be 
able to make an election as to whether we wish to be 


treated as a partnership or not. I might add further that in 
the tax statutes of the United States there is a provision 
whereby they can elect not to be treated as a partnership, 
and, for that reason, many of our agreements state that 
this is not a partnership. 


Senator Molson: Mr. Chairman, is there an element of an 
agency in a joint verture? In other words, if one company 
is acting on behalf of the others, is that company not then 
an agent for these other participating companies? 


The Chairman: I am not sure that is what they have 
described. There would be a boss man. 


Senator Molson: Yes, but he is given powers by the other 
participating companies. 


Senator Connolly: I would be inclined to feel that there 
would be an element of agency, Mr. Chairman. 


Mr. Mair: Yes. 


Senator Connolly: We are comparing oranges and apples, 
perhaps, because the legal definition of a partnership is 
one thing, and the practical operation of a partnership in 
the oil industry in Canada, as against the operation of a 
joint venture in the oil industry in Canada, is another 
thing. The witness is describing what the practical applica- 
tion is. I do not feel we should ask him to define a partner- 
ship because we cannot do it ourselves, and some of us are 
lawyers. 


The Chairman: I was ready to concede. I was not ready to 
abandon the search for an alternative route. I feel the 
exclusion route is the way. If we attempt to define a 
partnership we would only create more litigation, but if we 
provide the exclusion route we would lessen the possibility 
of litigation. 


Are there any other points you wish to develop? 


Mr. Mair: There is one other point, and it is in regard to 
an anomaly under the present act which is carried for- 
ward into the new bill. Perhaps I can best illustrate it by 
using figures: If you were to purchase some petroleum and 
natural gas rights for, say, $900,000, and then you turned 
around and sold them to someone else for $900,000, you 
would be liable to pay $150,000 in income tax. 


The Chairman: Where you have no income arising out of 
the deal? 


Mr. Mair: That is right. 


The Chairman: That is interesting. 


Senator Molson: I wonder if we could learn how to do 
that, Mr. Chairman. 


The Chairman: I was just wondering that myself. I know 
in the practice of law we have not found any way to do it. 


Where is that dealt with in your brief? 
Mr. McCallum: It is at page 5 of our brief. 


The Chairman: At page 5, half way through the second 
paragraph, you state: ‘We know of no other case where a 
tax is levied without there being a profit’’. 
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Senator Connolly: What clause of the bill would this be 
under? 


Mr. Mair: This arises out of a combination of sections 59 
and 66. 


Senator Connolly: What is your position with your 
company? 


Mr. Mair: At the present time I am the General Manager, 
Administrative Services. Previously I was the Treasurer of 
Hudson’s Bay Oil and Gas Company Limited. 


Senator Connolly: You have not used a note since you 
started and now you are quoting us sections of the bill. 


Senator Molson: Do not get worried, Senator Connolly. 


Mr. Mair: A situation could arise where this might have 
an application. For example, two companies who are par- 
ticipating jointly in one area may have a clause or an 
agreement under which if one company purchases at a 
Crown sale, a certain acreage for the purchase price of, 
say, $900,000, the other company might have 24 hours or 
one week or one month in which to say it will purchase 
half of it at a purchase price of $450,000. In that instance 
you would be deemed to have bought that half at $450,000 
and sold it for $450,000 and the tax on that would be 
$75,000. 


Senator Beaubien: How can there be tax if there has been 
no profit? Is it deemed to be income? 


Mr. Mair: It arises because when you acquire a ease you 
must write it off against depletable income, but when you 
sell it, it is considered to be non-depletable income, so 
when you buy it, it reduces the amount of depreciation you 
are able to claim, and when you sell it you do not get that 
back. 


Senator Connolly: Mr. Chairman, perhaps this requires 
some explanation. 


The Chairman: Yes, we will have a look at it and see what 
the basic explanation is. 


Mr. Mair: I might add, Mr. Chairman, that the house 
committee did recommend that where there was no gain 
there should be no tax. 


The Chairman: That is a logical principle; it is basic 
business. 


Mr. Mair: Yes, but it is not necessarily logical. 


The Chairman: I am not suggesting that they both go 
together. Is there anything else you wish to add? 


Mr. Mair: Mr. Chairman, I have nothing further to bring 
forward, except that I do have a list of proposed amend- 
ments which we would recommend be made to the act. 


The Chairman: Do you wish to file them? 
Mr. Mair: Yes, I will file them, if I may. 


The Chairman: We will have a look at them. 


I would suggest, honourable senators, that these pro- 
posed amendments submitted by the Canadian Petroleum 
Assocation be printed in our record at this point. 


Hon. Senators: Agreed. 


Text of proposed amendment follows: 
PROPOSED AMENDMENTS 


The Canadian Petroleum Association recommends that 
the following amendments be made to Bill C-259 or the 
Regulations proposed as a part thereof: 


1. that the Regulations proposed by Finance Minister 
Benson on July 6, 1971 be amended to cover expendi- 
tures from January 1, 1948 to November 7, 1969 in 
addition to the proposed provisions; 


2. that Subsections (i) and (iv) of Section (a) of the 
proposed earned depletion regulations be deleted; 


3. that the costs of depreciable assets which must be 
deducted in calculating depletion should also be eligi- 
ble expenditures to earn depletion; 


4. that Section 69 should be amended to allow the 
transfer of depreciable assets between taxpayers who 
are dealing at non-arms-length without attracting 
income tax; 


5. that Section 59 or Section 66 be amended so that the 
purchase and sale of resource properties be treated in 
a consistent manner; 

6. that the numerous provisions related to partnerships 
in Subdiyision J of Division B of the proposed bill 
together with 66 (15) (b) (iv) and other parts of Bill 
C-259 be clarified so that our industry does not suffer 
adverse tax effects from normal joint venture 
operations. 


We note that there are many amendments to the pro- 
posed bill, which our Association has not yet been able to 
completely evaluate but which do not solve all of our 
problems; for example, the proposed Section 39 (3) 
changes the impact of Section 80 of Bill C-259 but still 
remains retroactive taxation. 


October 28, 1971 


The Chairman: We will discuss them later. 
Does that close your submission? 


Mr. Mair: Yes, Mr. Chairman. 


The Chairman: We now have the representatives of the 
Mining Association of Canada. Mr. C. R. Elliott, First 
Vice-President and Chairman, Tax Policy Group will 
make an opening statement and introduce the panel. 


Mr. C. R. Elliott, First Vice-President, and Chairman of Tax 
Policy Group, The Mining Association of Canada: Mr. Chair- 
man, may I begin my introductory remarks by expressing 
my appreciation and that of my associates and the associa- 
tion, of having the opportunity to appear before you in 
respect of our views on Bill C-259. 


I believe that the Senate’s report on the White Paper 
would have eliminated most of the features of the bill that 
we now object to. Our association last appeared on June 
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18, 1970, at which time we discussed the White Paper on 
Tax Reform. We now have the actual bill before us, and 
this makes it somewhat easier to be specific. I hope that 
since we now have the bill you and your colleagues will 
find our remarks to be of a more particular nature. 


We have endeavoured to express views objectively and 
to make constructive recommendations. You will note that 
our submission enters into some considerable comment on 
specific clauses and proposals contained in Bill C-259, and 
therefore our remarks made today will be concerned more 
with technical details of the bill than with its philosophical 
content. However, I should not like to leave you and your 
colleagues with the impression that there are not still 
certain philosophical considerations in the bill that remain 
of very great concern to our industry. The first section of 
our submission deals with broad non-technical considera- 
tions of concern to the Mining Industry. 


With me today are the members of the taxation commit- 
tee of the association. Your Chairman has already identi- 
fied me. On my immediate right is Mr. John Bonus, the 
Managing Director and Chief Executive Officer of our 
association, who recently moved from Toronto to Ottawa, 
where he now carries out his functions in the executive 
offices in this city. We have Mr. Donald H. Ford, who is 
Chairman of the association’s tax committee. 


The Chairman: We had Mr. Ford here yesterday so we 
know him. 


Mr. Elliott: Mr. David Craig I think you probably also 
know; he is at the far end of the line. We have Mr. Keith 
Steeves of Bethlehem Copper Corporation, who I think 
was here yesterday. 


The Chairman: Yes, we know Mr. Steeves. 


Mr. Elliott: He is also Chairman of the B.C. Mining 
Association’s Tax Committee, and very familiar with the 
problems. We also have Mr. Keer Gibson of Clarkson, 
Gordon & Company, who acts as tax consultant to the 
Mining Association. 


I would like Mr. Ford to comment briefly on two or three 
matters in the report which we regard as of most concern 
to us at present, and thereafter we are at your disposal. 


The Chairman: I understand that this comment will be 
addressed to items that materially affect mining 
companies. 


Mr. Elliott: That is correct. 
The Chairman: Not general items in the bill. 
Mr. Elliott: No. 


Mr. D. H. Ford, Chairman, Tax Committee, The Mining Asso- 
ciation of Canada: Mr. Chairman, honourable senators, I 
realize that some of what I propose to say has been said to 
you at least once before and I will try not to be any more 
repetitious than I have to be. However, some of these 
points are so important to us that I think they need 
emphasizing. 

Our brief deals with problems we see in the bill itself 
and problems in the proposed regulations. As you know, 
the regulations governing the mining industry are not yet 
available. What we have is a news release issued by the 


Department of Finance in July of this year outlining the 
proposed regulations. 


Senator Walker: This is what you were speaking about 
yesterday, is it not? 


Mr. Ford: Yes, sir. There are two important points about 
this news release, although there are lots of others which 
we can discuss if there is time or interest. First I would 
like to discuss the exclusion of expenditures on Canadian 
exploration and development expenses in the vicinity of a 
mine after it comes into production. Both exploration and 
development expenditures in the vicinity of a mine should, 
we believe, earn depletion. First of all, the word “vicinity” 
has us puzzled. It is difficult to define. Somebody said that 
it means “in the neighbourhood of”, but that is a fairly 
vague term. The exclusion of underground exploration is 
one which puzzles us. We believe that the reason for the 
exclusion is that the Department of Finance sees great 
difficulty in differentiating between underground explora- 
tion and on-going mining. I think they believe also that 
little incentive is required to encourage mining companies 
to undertake exploration underground. 


The Chairman: You know, Mr. Ford, you say by way of 
explanation that the department is having difficulty in 
distinguishing between underground development and the 
development that flows along in the operation of the mine. 


Mr. Ford: That is my inference, sir. 


Mr. D. B. Craig, Member, Tax Committee, The Mining Associ- 
ation of Canada: We are specifically speaking at the 
moment of underground exploration. 


The Chairman: I was going to comment that there are in 
litigation at this time issues which involve this very ques- 
tion, and these distinguish between the two bases. The 
Department of National Revenue has been able to make 
the distinction for purposes of making an assessment, and 
they have submitted their evidence in court. Therefore I 
am not sure it is a very good explanation as to why the 
difference cannot be recognized. 


Mr. Ford: I think that is true. Essentially the words in the 
act governing exploration are “‘searching for minerals in 
Canada” as opposed to delimiting a known orebody, deter- 
mining the extent of a known orebody. The element of 
search is not present in that situation, whereas in true 
exploration you are searching for minerals. These are the 
words of the present act. 


The Chairman: Underground exploration would be the 
search and exploration for minerals. 


Mr. Ford: Yes, sir. I do not think that many companies 
lightly undertake underground exploration in preference 
to surface exploration. It is an extremely expensive opera- 
tion. The cost of driving a drift underground in order to 
explore is in the order of $100 a foot. A 2,000 foot drift is in 
the order of $200,000. It just is not possible to drill accu- 
rately at any depth from the surface. The point of a drill, 
as I understand it, tends to wander as you go deeper, so if 
you are looking at a 3,000 or 4,000-foot depth under the 
ground in the vicinity of an existing mine you must make 
your exploration expenditures from underground; this is a 
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high cost operation and is being excluded from the earn- 
ing of depletion, which we think is unfair. 


Senator Beaubien: What would be the reason for exclud- 
ing it? Is there any reason, or is it an oversight, do you 
think? 


Mr. Ford: I believe—and this is a personal opinion—that 
the exclusion arises out of the difficulty the Department of 
Finance sees in separating true underground exploration 
from ongoing exploration of a main orebody, which the 
chairman commented on. 


The Chairman: If you are taking a mineral out of a 
certain level below ground, that is a well recognized type 
of operation. If you have drills working underground to go 
to much lower areas to see whether there is a continuity of 
ore and continuity in grade of what you have, these would 
appear to be assessments more closely related to explora- 
tion than to looking ahead to provide feed for your mill. 


Mr. Ford: Yes, sir. Consider two situations. If you have 
the alternative of moving one hundred miles down the 
road and doing exploration from the surface you are 
assured that will earn depletion. If you have a good a 
prospect in an existing mine and you explore it from 
under the ground, you are assured that that will not earn 
depletion. What choice are you going to make? What 
implications are there here for an established mining com- 
munity, perhaps, where additional ore would prolong its 
life? 


The Chairman: Have you any suggestions on what lan- 
guage might be used to expand this item? 


Mr. Ford: I think the exception needs to be removed. The 
exclusion from the element of expenditures to earned 
depletion, which is in the outline of the news release of 
July, 1967, should be removed. 


The Chairman: What is the language of the exclusion? 


Mr. Ford: Eligible expenditures include the following: 
Canadian exploration and development expenses in the 
mining and petroleum industry, except for Canadian 
exploration and development expenses in the vicinity of a 
mine, and after it came into production. There is a list of 
four exclusions there. 


The Chairman: Yes. 


Mr. Kerr Gibson, Tax Consultant to the Mining Association of 
Canada: It is probably contemplated that the regulations 
would use the expression “exploration and development” 
in searching for minerals. I think the industry’s submis- 
sion is that that would make a satisfactory distinction 
between exploration and ongoing development of the 
mine, so that no exclusion for exploration in searching for 
minerals in the vicinity of a mine would be dealt with. 


Mr. Ford: Mr. Gibson is saying the key is the searching 
for minerals, which is the wording of the present act. 


Mr. Gibson: If the company is merely doing development 
work in the extraction of known ore, it is not qualified as 
searching for minerals and the distinction will be made. 


The Chairman: What you are saying is that once you open 
up a mine you cannot have exploration and development 
expenses thereafter. 


Mr. Elliott: Mr. Chairman, I think what he is saying is that 
there is a distinction between underground exploration 
and the development of an already discovered ore body. 
They are two different things, and work carried on within 
the area of a known ore body would be mining operations, 
whereas exploration is work which is carried on, either 
from the surface or from underground, that is not within 
the area known to contain mineral of ore grade. I think 
that is pretty well what he was saying. 


The Chairman: Anyway, I think you have told us enough 
to understand what the problem is, and whether you 
should and, if you should, how you would correlate under- 
ground work to exploration and development in an exist- 
ing mine. 


Senator Connolly: In a given situation I suppose that you 
could conceive of a possibility of confusion, as to whether 
you were working the existing ore body or in fact looking 
for a new body, exploring for new ore. I suppose there are 
particular problems in this area. 


Mr. Ford: I believe, as the chairman said, that there have 
been some problems and they have been settled and the 
courts have decided. 


The Chairman: Some of them are in litigation. The 
department has settled them by making assessments or 
re-assessments and they are in litigation. 


Mr. K. E. Steeves, Member, Tax Committee, The Mining 
Association of Canada: Our recommendation would leave it 
so that the taxpayer would have the onus to prove that the 
expenditures were exploration rather than on normal 
development. 


Senator Benidickson: May I point out that we had the 
problem of determining what was a new mine and thereby 
entitled to a three-year tax exempt period. The govern- 
ment had set up, for that determination, a committee. 
They did not leave it entirely to the Department of Nation- 
al Revenue. They had a committee representing certainly 
the mining department, the National Revenue Depart- 
ment, and probably the Department of Finance. It was not 
left entirely to the tax collector and the National Revenue 
people to determine whether it is a new mine. They did 
have a long-term practice of getting the technical assist- 
ance, for determination, of the mining experts in the 
Department of Mines. Problems of this kind may have to 
be worked out by the tax department, with some assist- 
ance from the other departments. 


The Chairman: Except that they do not give themselves 
any leeway in the bill. 


Senator Benidickson: In the statute. 


The Chairman: There should be leeway in the bill for the 
determination. 


Senator Benidickson: It may be a recommendation from 
this committee. We may see the necessity of recommend- 
ing that something of this kind be continued, as was the 
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practice to determine what was in fact a new mine under 
the old principles. 


Mr. Ford: If I may say so, the Department of National 
Revenue in fact does this in a determination of what is 
underground exploration now. I know the situation where- 
by the Department of Mines and National Resources was 
asked by the Department of National Revenue to advise 
whether expenses claimed by the taxpayer as under- 
ground explorations were in fact underground explora- 
tions. 


The Chairman: But if you have an exclusion, the door is 
shut on that. 


Mr. Ford: It is not quite shut, sir. It is the end of the 
matter, but then there are still the courts and they are 
called on to decide the matter in this instance. 


Mr. Elliott: I suppose the regulations would shut the door. 
The Chairman: Yes. 


Mr. Gibson: It is noteworthy that while these distinctions 
can cause problems, they do not in fact decide many 
problems. There have been very few cases which have 
been brought to the attention of the courts to be resolved 
in the past. 


The Chairman: I think we both know about one, anyway. 


Mr. Gibson: Yes, but there have not been many and I 
think the main problem would be resolved. 


Mr. Steeves: On the honourable senator’s suggestion 
about this committee under the new act, the definition of a 
new mine is going to be every bit as important as it was 
before. In the past, there were the write-off provisions. So 
I think the continuation of this committee is assured, and 
this may probably be another factor that might be 
considered. 


The Chairman: I think we have got a grasp of what the 
problem is and where there may be some remedy. 


Mr. Craig: It is an important point, in the sense that, to 
the extent that it does not apply to underground explora- 
tion, because of the expenses, the companies perhaps will 
not do as much underground exploration. They will not 
find those ore bodies that might be near an existing mine— 
which may support the existing communities. To the 
extent that you do not continue to explore an existing mine 
or ore body area, the life of the community is shortened. 


I think part of the history of the mining business has 
been that they do not like to leave communities in the 
lurch after the ore body is exhausted. What we are saying 
is that this kind of exploration should be encouraged, for 
that reason alone, not only because the other way pro- 
duces inefficiencies as well. We think that the proposal is 
not efficient and also that it creates certain social upsets in 
those communities. 


The Chairman: It is not unreasonable. As a matter of fact. 
I can recall a number of mines that carried on and, as they 
started to exhaust more and more of their known supply, 
it was only at that stage, by going underground and doing 
underground exploration and development, that they were 
able to enlarge and expand the life of the mine. 


Senator Benidickson: That has happened in many cases. 


The Chairman: Yes. 


Mr. Craig: We have the history in our company, of the 
Creighton Mine, which is now down to its ninth shaft. 
Creighton has been dead, and advertised as dead I do not 
know how many times in its history, but it again continued 
underground exploration and has found ore bodies quite a 
way from the existing level. As a result, the mine continues 
and it is now down 7,000 feet and the community still 
exists. 


Senator Connolly: Where is that? 
Mr. Craig: It is the Creighton Mine, in the Sudbury area. 


The Chairman: There is another one that you must recall, 
Preston East Dome. I think it is finally doomed now, but it 
lasted for many years longer than the available ores or 
reserves as they then knew them, over what would keep 
them going. But they kept poking out and down and up 
and drilling, and that would certainly be underground 
development. 


Mr. Craig: Underground exploration is not difficult to 
define, because it is done by a quite different people in the 
mining field, the exploration people. They are usually 
away from the existing ore body rather than in the exist- 
ing ore body, so we do not see a technical difficulty really 
in assessing that, as far as the department might be 
concerned. 


The Chairman: Thank you very much. What is the next 
point? 


Mr. Ford: The second half of this exclusion, sir, is the 
exclusion of development expenses in the vicinity of the 
mine after it came into production. 


The Chairman: We talked about that yesterday. 


Mr. Ford: That was in respect of an open pit mine. This 
relates to the underground mining operation. If you have 
two identical ore bodies and the owners of one are a 
wealthy mining company with access to capital while the 
owners of the second are a small company with less access 
to capital, an unfair situation can develop. Presumably, 
the first mine can be predeveloped to sink the shaft to the 
depth it needs to go eventually to drive the drifts and make 
all the workings for the extraction of the ore from the 
mine, because the first company has the capital to do so, 
and in that case every nickel it earns will earn depletion. 
The second mine, perhaps with no financing at all, will 
only sink its shaft part way. it will only spend as much on 
development as it needs to in order to generate a cash 
flow. The second mine, which will continue the develop- 
ment after it attains the cash flow, will finish up with a 
mine developed in the identical fashion as the first one 
except that the earned depletion of the first mine will be 
substantially greater than that of the second. This to us 
does not seem to make any sense. 


The Chairman: I remember that yesterday we had this 
point developed by Bethlehem Copper. 


Mr. Ford: Yes. We believe that the cost of permanent 
underground workings, the present class 12 in Schedule B 
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of the Income Tax Act, those expenditures should qualify 
to earn depletion regardless of the moment in time at 
which the money was spent—whether it was spent before 
or after the mine came into production. 


The Chairman: Have you got language? 


Mr. Craig: All exploration and permanent underground 
development should qualify to earn depletion. That is the 
way we would put it. 


The Chairman: What is your next point? 


Mr. Ford: The third point in this group, sir, is on the 
development costs of a major expansion of an open pit. I 
don’t know whether you want me to spend any time on 
this. 


The Chairman: We had something on that yesterday. Is 
there anything you wish to add? 


Mr. Ford: I don’t think so, sir. 


The Chairman: It is all addressed to these proposed regu- 
lations and their provisions. 


Mr. Ford: Yes. 


The Chairman: I am not hurrying you but we did have it 
yesterday. We understand the point and, as a matter of 
fact, even now we are working on it. 


Mr. Ford: Yes, sir. The second exclusion from earned 
depletion that I should like to mention is the exclusion of 
so-called social and industrial infrastructure expenditures 
from those which will earn depletion. To us it makes no 
sense that these expenditures should be excluded from 
earning depletion. I refer to expenditures such as rail- 
roads, off-property roads, docks that are distant from a 
mine, houses for the employees, recreational centres, hos- 
pitals, schools and the kinds of things that you can think 
of. We do not really see that the dollar you spend ona 
dock, which may be 30 miles from a mine but is necessary 
in order to move the product of the mine, is any different 
from the dollar that you spend on the concentrator, which 
produces the product you are going to ship to the dock. We 
don’t see any difference in the dollar you spend on the 
employees either, because without houses you don’t have 
employees. 


Senator Benidickson: 
would be abandoned. 


And without the ore the houses 


The Chairman: Without the ore they would not be built. 


Senator Benidickson: Or they might have a shorter life 
than any other community. 


The Chairman: We have had instances of that very recent- 
ly in certain areas not too far from where you make your 
home base, senator. 


Mr. Ford: Our industry is frequently required to make 
these expenditures in remote areas, you know, and I hope 
it is for the good of the country. But it is really a distinc- 
tion which seems to us to be quite unnecessary, in saying 
that this dollar will earn depletion but that dollar will not. 
The thing is really a package and should not be separated. 
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I might mention in what you refer to as the “raspberry 
book”, that the initial proposal was that the industrial 
infrastructure—that is, airports, docks and off-property 
roads—would earn depletion but the social capital, that is, 
the townsite and employee welfare expenditures, and so 
on, would not. That is part way to what we want, but in the 
outline of the proposed regulations those two have been 
put together and both are disallowed from earning 
depletion. 


The Chairman: Social capital under the proposed regula- 
tions will qualify for a fast write-off. 


Mr. Ford: Yes, they would, sir, but not on a major expan- 
sion of an existing mine, which seems to me to be a bit 
anomalous. 


Mr. Craig: This particular proposal was almost universal- 
ly recommended by your committee, by the Commons 
committee and by the province of Ontario and the prov- 
ince of Quebec. For some reason, however, it has been 
dropped. It is difficult to understand why they are not 
going to permit this to earn depletion. Perhaps the only 
answer we can get at the moment is that they suggest that 
the degree of risk involved in these kinds of expenditures 
is not as great as the degree of risk involved in the mining 
complex per se. But we would suggest that the degrees of 
risk involved are identical to the extent that you have ore. 
To that extent everything is involved in exactly the same 
risk. I am at a bit of a loss to understand why this was 
dropped. 


The Chairman: If I understand the difference, it is that in 
relation to the expansion of an existing mine that is one 
category where you do not get entitlement. 


Mr. Craig: The accelerated fast write-off? 


The Chairman: Yes. If it is a new mine you would get the 
accelerated write-off. 


Mr. Craig: So long as those expenditures were made 
before the mine came into production. 


Mr. Gibson: In neither case would they qualify for the 
earned depletion allowance. 


The Chairman: So the question we have to look at is why 
should there be a difference in treatment of identical 
expenditures between the category of a new mine and the 
category of an expansion of an existing mine. Is that right? 


Mr. Ford: Yes, that is correct. 


Mr. Steeves: There is the difference also that the one that 
earns depletion is the one that has the fast write-off. The 
problem that we have is that they are recognizing the fast 
write-off. The townsite expenditures are allowed to have 
the fast write-off for a new mine, but they are not allowed 
to earn depletion. 


The Chairman: I understand that this is the difference. In 
the expansion of an existing mine, for those expenditures 
you can get your capital cost allowance, but you cannot 
earn depletion. Is that right? 


45:18 


Banking, Trade and Commerce 


October 28, 1971 


Mr. Ford: That is with a new mine. With the expansion of 
an existing mine the infrastructure is not eligible for the 
fast write-off. 


The Chairman: We are talking about two different things. 
There is a fast write-off and there is also a capital cost 
allowance which may be at whatever the regular rates are. 
In the expansion of an existing mine, certainly you would 
be entitled to the capital cost allowance, but you would not 
be entitled to the accelerated, which is 50 per cent a year. 


Mr. Ford: No, it is up to the income from the expanded 
mine. That is, you can write off as fast as you have income 
from the expanded mine, which could be 100 per cent in 
one year and 10 per cent in another year. 


Mr. Gibson: To the industry, much the more important 
point is the qualification for earned depletion. 


The Chairman: Yes. The question there is why there 
should be a difference. Why on identical expenditures 
should you be able to earn depletion on a new mine but not 
be able to earn depletion on the expansion of an existing 
mine? 


Mr. Gibson: Perhaps I should amplify the point a little. In 
the case of earned depletion, social and infrastructure 
expenditures would not qualify in the case of a new mine 
or an expanded mine. What the industry is saying is that 
this expenditure involves the same risk as the mine expen- 
diture which qualifies. 


Mr. Craig: Earned depletions simply do not qualify, 
period. None of these costs would give you $1 for every $3. 


The Chairman: Then I guess you would subscribe to a 
statement made earlier in this committee that anything 
that is entitled to be written off in the course of the 
development of a mine should also qualify for earned 
depletion. Would you support that? 


Mr. Gibson: Yes, that is right, that is anything related to 
bringing a new mine to production or an expanded mine, 
yes. 


The Chairman: In relation to mining generally, whether it 
is in relation to the expansion of an existing mine or the 
development of a new mine, anything that is entitled to be 
written off by way of capital cost allowance, those write- 
off should also qualify for earned depletion. 


Mr. Elliott: Those expenditures that are entitled to a capi- 
tal cost allowance should qualify for earned depletion. 


Mr. Ford: Including also development expense. 


The Chairman: Everything that is done in the develop- 
ment of a mine to bring it to production, or everything that 
is done to expand an existing mine for the purpose of 
bringing it into production surely should qualify. 


Hon. Mr. Phillips: That would eliminate the cost of roads 
and rights-of-ways. They are not subject to capital cost 
allowance, or should not be included. 


Mr. Ford: Most of them are included because we have 
special categories. 


Hon. Mr. Phillips: You are all right then in relating it to 
capital cost allowance? 


Mr. Ford: What we are saying is that we have come a long 
way since the Carter Report, and we have come a long 
way, perhaps, since the White Paper. But we are unhappy 
with this concept of earned depletion on a too narrow 
base. If we could see some line of logic there— 


Hon. Mr. Phillips: I was concerned for a moment that on 
expanding your depletion base to include expenditures 
involving capital cost allowances that you do not eliminate 
other expenditures that should be included in the base. 


Mr. Steeves: Expansion and development expenses 
should also be included. 


Hon. Mr. Phillips: But we have already covered that point. 


The Chairman: Mr. Gibson, anything that would qualify 
for earned depletion qualifies for capital cost allowance. 


Mr. Gibson: I do not think that is true in relation to 
exploration and development expenses. But apart from 
that I think basically that would be the case. 


Hon. Mr. Phillips: Could you not get costs on acquisitions 
that might not qualify for capital cost allowance? Do you 
not need capital cost allowance on the costs of acquisitions 
and exploration and development expenses? 


Mr. Gibson: That is right, we do. I thought the chairman’s 
question was that at the present time as the rules are 
written I think anything apart from exploration and devel- 
opment expenses would qualify for earned depletion. 


Hon. Mr. Phillips: Yes, but if we were looking for an 
expanded base for depletion purposes would we not have 
to say quite broadly— 


Mr. Gibson: Yes, that would be very helpful. 


Hon. Mr. Phillips: We were thinking of the earned deple- 
tion base being related to the cost of exploration and 
development expenses and all expenditures in respect of 
which capital cost allowances are allowed, whether they 
are accelerated or otherwise. 


Mr. Ford: All costs which bring a mine to production or 
expanding an existing mine, the total input into the mine 
should be allowed. 


Mr. Elliott: I think that for the record there may have 
been some confusion in the use of the technical term 
capital costs. All of these things are subject either to 
capital cost allowance as defined in the act or to an 
expense per Se as in the case of acquisition of properties as 
it is under the bill we are considering. I feel that the 
chairman’s point is well taken. There might be some of 
these which on the technical interpretation of the words 
“capital cost” we do not mean capital cost. However, all 
capital expenditures which are entitled to be claimed as a 
capital cost or write-off should qualify for earned 
depletion. 


The Chairman: Yes. 
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Mr. Ford: We have not mentioned the 3-year tax exemp- 
tion. But, of course, the accelerated write-off is designed to 
replace that. 


The Chairman: I feel that at this stage we have tried to 
deal with the tax holiday situation and we did not succeed. 


Mr. Ford: The only comment I would like to make in that 
respect is that, I believe in the August 1970 News letter, the 
letter to the provincial ministers of finance and treasurers, 
Mr. Benson made a statement to the effect that major 
expansion would be put on much the same basis as new 
mines by excluding the write-offs for infrastructure 
expenditures and by not putting them on the same basis. 


The Chairman: What is the next point? 


Mr. Ford: The next point is the expenditure of processing 
assets in Canada, to process Canadian ore, only to the 
stage it was previously processed in Canada. This appar- 
ently will not apply across the board although as we 
understand it the intention of the Government is to induce 
additional smeltering and refining facilities in Canada. 
Our understanding is that the earned depletion will not 
apply to expansions of existing smelters and refineries 
which, it appears to us, expresses two different wishes of 
the Government. 


The Chairman: There are two different areas it will not 
cover. It will not cover the expansion of facilities of exist- 
ing smelters, nor will it cover the situation where you are 
doing custom smeltering. 


Mr. Ford: That is right. If it were associated with a major 
expansion of a mine, the expansion of the processing 
facilities would qualify; but on a custom operation it 
would not and this makes no sense to us at all. There is no 
spare smeltering or refining being done in Canada. 


The Chairman: I think a simple comment would be that if 
you do not permit these write-offs on custom smeltering 
jobs, you are penalizing the industry by increasing the 
cost, or you are preventing the smaller mines from being 
developed and therefore you are lessening the provision 
forjobsem 


Senator Connolly: Or you are exporting processing and 
employment 


Mr. Ford: And you are running counter to the policy of 
the major provinces where mining is an important indus- 
try where they have certain penalties in the matter of 
royalties, leases and so on. They have imposed penalties 
where certain refinements and extra processing is done 
elsewhere outside the province or outside of the country. 


The Chairman: That is right. 


Mr. Ford: At least one province has encouraged process- 
ing in Canada by providing for additional write-offs. 


Senator Benidickson: That is what I meant by running 
counter to provincial policies, which either provide incen- 
tives for further processing within the province or the 
country,— 


The Chairman: Or penalties for not doing so. 
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Senator Benidickson: They either provide incentives or 
penalties for the purpose of encouraging further process- 
ing within this country. This seems to run counter to that. 


Mr. Craig: In the situation of an existing mine and mill, 
the development of another mine and expansion of the 
existing mine will obviously necessitate the expansion of 
the existing milling operation. At that time it may be 
decided to smelt the ore on site. The expanded mill proba- 
bly would not qualify because it is not new from the 
ground up. The smelter and part of the new mine would 
qualify but unless the expanded mine is 20 per cent of the 
existing milling capacity it does not. Therefore, it is really 
not known whether the smelter would qualify in full. Our 
suggestion is to erase that, because the name of the game 
is to generate more processing in Canada. 


The Chairman: What would the language be? 
Mr. Craig: Just that. 


The Chairman: Maybe you have to use that many words 
in order that we understand. What would be the language 
for such a provision? The place, I take it, would be in the 
proposed or similar regulations. 


Mr. Craig: Our point is that the cost of increasing Canadi- 
an processing should qualify for depletion. 


The Chairman: We know the rationale and we will now go 
to the next point. 


Mr. Ford: The next point arises from the statements of 
the previous witnesses. We are concerned with one or two 
sections of the industry which appear to be having hard 
times, particularly the potash group of mines, which gen- 
erally came on stream in 1968 and 1969, before the publica- 
tion of the White Paper. The expenditures made on their 
plants, which are very sizable, particularly in Saskatche- 
wan where the shaft-sinking cost is enormous because of 
the underground zone which tends to let water in very 
readily, had no depletion. 


The potash market itself has been in a depressed condi- 
tion; there has been a provincial limitation upon produc- 
tion. Therefore the three-year tax holiday, or that part of it 
up to December 31, 1973, which they received and the 
present system of earned depletion, which continues to 
1976, is really of very little value to those operators. 


When the White Paper was under discussion there were 
suggestions that some relieving provision should be intro- 
duced. This follows the statements of the representatives 
of the oil industry this morning. The depletion that would 
have been earned from those expenditures to bring the 
mines into production should be calculated and the deple- 
tion actually claimed up to the introduction of the new 
system deducted. We have recommended before that it 
should be allowed to carry into the new system any bal- 
ance of such depletion. 


It seems to me that there is a hardship involved here 
through no fault of the operators of the mines. 


The Chairman: Do you mean to the extent that they have 
not recovered their total outlay they should be able to 
carry it forward? 
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Mr. Ford: Yes, because their investment was made on the 
basis of the system as they knew it. They had every reason 
to believe that the depletion would continue and the three- 
year exemption would be of value. Because of the interfer- 
ence of one level of government, perhaps for its own 
reasons, in the production of those mines, they are unable 
to earn a reasonable rate of return on their investment. 


Senator Benidickson: You are speaking of prorating, such 
as in potash because of poor markets. 


Mr. Ford: That is right. 
Senator Molson: In fairness, the price is also a factor. 
The Chairman: Yes, but you have to live with the price. 


Mr. Ford: It is a factor, but I believe some of those mines 
had already forecast the potash market and had made 
certain arrangements to sell their production. However, 
they were not allowed to produce all they could perhaps 
have sold. 


Also in the field of earned depletion, we do not under- 
stand why although the purchase and sale of mineral 
properties will be taxable under the new system, the cost 
of the mineral property required to develop a mine should 
not qualify for depletion. 


The Chairman: We have heard that before, that the cost is 
a deductible item and the sale price generates income. 


Mr. Ford: Yes, fully taxed. 


The Chairman: Would the pollution cost be a general 
expense, or is that considered to be a capital item? 


Mr. Elliott: Under the new bill, as I understand it, the cost 
of acquisition qualifies as expense, whereas the sale will 
be taxable after the transition on the full amount realized 
without relation to any depletion allowance. The deduction 
of the original cost would have reduced the amount of 
depletion. 


The Chairman: Maybe the answer is that the capital gain 
should apply, because the cost has been allowed as an 
expense, then the income, which should be the gain, would 
be received. Certainly it would be better to pay 50 per cent 
than 100 per cent. 


Mr. Ford: There are transitional provisions to recognize 
that these properties have a cost, in that in the first year of 
the system only 60 per cent of the proceeds will be taxable 
and so on up to 1980, when the whole property will be 
taxable. 


Our point is that the expenditure should earn depletion. 
Mr. Elliott: that would be in accordance with the Chair- 


man’s suggestion or, alternatively, it should be determined 
as mining rather than general income. 


The Chairman: As I understand you, Mr. Ford, you wish 
the cost of acquisition of properties to qualify for earned 
depletion. 


Mr. Ford: Yes; it is presently excluded. 


The Chairman: It seems sensible; all mining operations 
start from the acquisition of the property. 


Mr. Ford: It is now a deductible expenditure similar to 
any other exploration expense. 


Mr. Steeves: That points up the problem of the loss of 
depletion experienced by the previous witnesses. 


Mr. Elliott: That would automatically be included in items 
necessary to earn depletion. 


The Chairman: Certainly the acquisition of property 
would qualify. 


Mr. Ford: The last point on the use of earned depletion is 
that there is an anomaly in the Income Tax Act which 
requires the deduction of exploration and development 
expenditures before arriving at the base upon which the 
present percentage of depletion is calculated. This is con- 
tinued in the new act in that you will have to deduct 
exploration and development expenditures before arriving 
at the base, which tells you how much of your earnings 
have been used. The more you spend on exploration and 
development, the greater your earned depletion bank 
becomes, but the slower you can use it. You have to do 
your exploration in alternate years. 


The Chairman: You would prefer to be able to earn 
depletion before you reduce your income or earnings by 
the deduction of all these expenses? 


Mr. Ford: Yes, sir. The Department of Finance pointed 
out this anomaly in its White Paper, and it does not make 
sense to us to continue this. 


The Chairman: There are quite a lot of ramifications in 
that. 


Mr. Gibson: It is not such a major change. It really only 
affects the rate at which the depletion earned can be 
obtained by the company. 


The Chairman: If you reduced your earnings by all these 
expense items, there is less against which you can charge 
your earned depletion, and, therefore, it is spread out over 
a longer period of time. But on your capital cost allowance 
you do not have to take them. You can take them when- 
ever you have money. 


Mr. Gibson: The industry’s proposal, that this restriction 
be withdrawn, is not an enormously expensive proposal 
for the Government to consider. Mr. Ford’s point could be 
demonstrated by the simple statement that when the 
system matures, a company that is spending more than 
half of its income on exploration would have earned deple- 
tion which it would not be able to claim. 


The Chairman: If you charge off against your earnings all 
the items that you expend, and which will earn depletion 
for you, the base which you have to charge off those 
earned depletion allowances will be less. 


Mr. Craig: The more you spend on exploration, the less 
you actually get in that year. 


The Chairman: That is right, unless you increase your 
earnings by the expenditures. 


Mr. Steeves: You have to recognize that exploration and 
development is something apart from your operations, and 
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you are allowed depletion against the operations. Perhaps 
you should lump the two together, but your limits would 
be the same. 


The Chairman: We had this put forward at the time we 
were studying the White Paper. 


Mr. Steeves: There is a paragraph about that in the White 
Paper. 


Mr. Ford: As you know, the approach of the news release 
was to outline the new regulations and to describe the 
kinds of assets which would qualify for accelerated 
depreciation in the four categories. It then went on to 
earned depletion, and in that discussion it referred back to 
the categories of assets that would earn accelerated write- 
offs. There are a lot of small points in there. 


The Chairman: Is it dealt with in your brief? 


Mr. Ford: Yes, on page 16. In order for an asset to qualify 
for fast write-off, and therefore qualify for earned deple- 
tion, it must be new. This seems to be unreasonable, 
because it interferes with an economic decision of man- 
agement. If a motor is available for $2,000 new and you 
can buy a good used one for $1,500, why should you be 
penalized and not earn depletion? There is a substantial 
market for used equipment. I could show you half a dozen 
catalogues listing various used mining equipment for sale. 
The important point is that it should be new to the taxpay- 
er rather than brand new. It seems to be a distinction that 
serves no useful purpose. 


Senator Connolly: In your example you talk about a 
motor that would cost $2,000 new and $1,500 used— 


Mr. Ford: If you buy a used one you do not get an 
accelerated write-off and you do not earn depletion on the 
$1.500. 


Senator Connolly: The person who originally bought it got 
the accelerated write-off. 


Mr. Ford: The Government was trying to give him an 
incentive to develop a new mine. 


Senator Connolly: And you want the same incentive for 
the second user. 


Mr. Steeves: If you make the assets subject to recapture 
on sale, I do not think there is any loss to revenue. 


Senator Connolly: That is right. There would be a 


recapture. 


Mr. Ford: The second point in the same group of words is 
the requirement that the assets be acquired before the 
mine came into production. I believe you heard Mr. 
Steeves speak to this point yesterday. It seems to be an 
unreasonable requirement in that a decision to further 
develop the ore in an integrated mining operation may not 
be made immediately, or perhaps cash is not available to 
continue that further development. 


Providing that the complex that is being constructed is 
attributable to the new mine, it seems that all those 
expenses should qualify. It may be a large mine and a 
decision is made to build a smelter. Perhaps the size of the 


mill has to be increased, and you would need some funds 
generated to do it. 


It might arise that in your design of the mill you buy one 
kind of mining equipment, but it is not satisfactory and 
you decide to replace it with a more expensive kind. It 
seems to me that that is part of the real cost of mining 
production, and any increased costs should earn depletion. 
It sounds like a small point, but we can see difficulties 
arising from it. 


Senator Connolly: Under the proposed 
increased costs would not qualify? 


regulations 


Mr. Ford: No sir. The assets must be acquired ‘“‘before the 
mine came into production”. 


Mr. Craig: Perhaps I can give you an example from the 
Thompson Mine. In the process of developing our mine, 
the decision was made that they were going to mill and 
smelt the ore only. Halfway through the development 
stage they decided to refine the material at Thompson. 
The mine came into commercial production before the 
refinery was completely built. Any additions to that refi- 
nery after the mine came into production would not quali- 
fy. We had certain infrastructure costs. The refinery was 
not quite completed before the mine came into production. 
Those infrastructure costs would not qualify after the 
mine came into production. 


The Chairman: You could not earn depletion on it. 


Mr. Craig: No. Not everything works as well as you would 
like it to work. You have equipment changes and de-bug- 
ging operations. These all relate to a new mining opera- 
tion. We say that within a reasonable period of time, say 
two years after the mine comes into production, those 
costs should qualify for the fast write-off and consequent- 
ly earn depletion. 


Senator Connolly: Can you find any reason why the 
department drew the line that way? 


Mr. Steeves: It is easy to administer. You had to set a 
date. Everything that is turning up on that day qualifies, 
and everything that is not, does not. 


Another example would be mill deliveries from new 
mines. The number we have had in the last few years is 
quite small, and you will often get a mine starting at a 
slower rate, but it will end up in quite a reasonable time 
because the mills will be phased in as they are delivered. it 
is unreasonable that the second and third mill should not 
qualify. 


The Chairman: I suppose it raises a question of replace- 
ment as against the completion of the mill or the project? 


Mr. Craig: We are suggesting a two year period for the 
mine to come into production. I do not think that is 
unreasonable. 


The Chairman: And whatever you have to do during 
those two years would be treated as part of the original 
development. 


Mr. Craig: That is right. It would allow the replacement 
of an asset for two years... 
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Senator Benidickson: If there were bugs in it or because of 
late delivery. 


Senator Beaubien: If it was defective you would have to 
replace it. 


Senator Connolly: I am just wondering whether you are 
going far enough. I suppose there must be situations 
where you order some new, sophisticated type of equip- 
ment which, perhaps, you are going to try out and after it 
has been in for a couple of years you find it to be impracti- 
cal and so you decide to remove it and put something in 
which has been tried and proven. In those circumstances, 
surely you are entitled to get depletion on that. 


The Chairman: It is a question of whether they get earned 
depletion on it. They would certainly get write-off. 


Senator Connolly: Yes, but earned depletion. 


Mr. Craig: We would not get the benefit of a fast 
write-off. 


The Chairman: When I say you would get the benefit of a 
write-off, Iam referring to the regular— 


Mr. Craig: It is rather confusing because some of the 
things in fast write-offs also apply to earned depletion. 


Mr. Steeves: Another example similar to what you 
describe, and this happens quite frequently, is as much as 
you attempt to test the metallurgy in a new mine, you are 
doing it in a laboratory and quite often it works out differ- 
ently when you get the machinery installed; when you first 
turn it over you are liable to find your recovery is not what 
it should be and you end up rushing in some grinding 
capacity or some crushing capacity, or some flotation 
equipment. You would probably have had it installed for 
six months and, therefore, it would not qualify, and you 
have enough problems as it is with the necessary changes 
which you did not contemplate, so, surely, you should get 
some depletion. 


Senator Molson: Who decides when the mine comes into 
production? 


Mr. Ford: The Department of Revenue. 


Mr. Craig: There is a rule of thumb, senator, which says 
that it is into production when you are at 60 per cent 
capacity. This is a rule of thumb. I do not think this has 
been changed. 


Mr. Elliott: I believe they would have to continue in the 
present committee system with regard to qualifying new 
mines for the tax holiday. 


The Chairman: Yes, the same method. 


Mr. Ford: This is an interesting question. This is not the 
law; it is a matter of interpretation, and as Mr. Craig said, 
it is when you are at 60 per cent of the capacity. In other 
areas, unrelated to mining, the rule of thumb is 25 per cent 
of production. 


The Chairman: They have a purpose in reducing that and 
it is to give them the help of the money faster. 


Are there any other points on this? 


Mr. Ford: Not really. There are several small points 
where we see difficulty with the wording of the regulations 
in dealing with the Department of Revenue. These are 
covered quite adequately in the brief, so I will not take up 
your time with them. 


In terms of the proposed act we have made some com- 
ments on several significant sections. 


The Chairman: Where do these appear in your brief? 


Mr. Ford: At pages 10 to 15. I do not think I need take 
your time unless you would like me to discuss the com- 
ments on foreign exploration and transfers of mineral 
property? 


The Chairman: Have you drafted something in that 
regard? 


Mr. Ford: We make comment on it in the brief. 
The Chairman: That will be fine. 
Mr. Ford: Mr. Steeves has a point he would like to make. 


Mr. Steeves: In our discussions this morning we talked 
about earned depletion on further processing assets. One 
of the major points in that regard is that smelters and 
refineries will only be eligible for the fast write-off provi- 
sion if they are part of a new mine or a major expansion; 
they themselves will not be considered a major expansion. 
I feel this is insufficient if we want to encourage further 
processing in Canada; we should allow the fast write-off. 


Mr. Elliott: Mr. Chairman, we have probably covered the 
main points in our brief. There is just one suggestion 
which I would like to throw out to the committee, and that 
is this: There has been a suggestion from members of our 
association that they would be pleased to have officials of 
the Department of Finance who are struggling with these 
regulations to visit some mines. Many of them have 
indicated in private conversation that this is something 
they have never done and they would appreciate the 
opportunity to do so. 


The Chairman: Have you made a written offer? 


Mr. Elliott: This is now in Mr. Bonus’ hands; he will 
proceed with that. 


Senator Burchill: Have any officials visited the mines at 
all? This is a worthy suggestion. 


Mr. Elliott: If your committee, sir, would add the weight 
of your approval to our invitation, it could smooth the way 
for those officials to accept our invitation. 


The Chairman: We could note in our report that it might 
be advisable and educational. 


Senator Benidickson: Mr. Chairman, going back to our 
many months of study with respect to the White Paper, my 
recollection is that the industry, when the White Paper was 
published, became alarmed to the extent that expenditures 
stopped; that, of course, had a significant effect on the 
designers of the White Paper and the Minister of Finance. 
At the time we were discussing the White Paper the indus- 
try got some support from the provincial governments, 
and it was quite obvious in midstream that the Minister of 
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Finance felt obliged to announce the cancellation of cer- 
tain proposals in the White Paper. 


He addressed his proposed changes not only to your 
association, to give you some encouragement in order to 
get going again, but he acknowledged that he had received 
protests from a number of provincial treasurers. 


With respect to this new proposed act, which is another 
kettle of fish altogether, has your association made 
representations, as you did at the time of the White Paper 
study, to the provincial treasurers as regards the effects on 
your industry, and, if so, have you had any indication that 
they support you in any of the propositions that have been 
put forward in your presentation? 


Mr. J. L. Bonus, Managing Director and Chief Executive 
Officer, the Mining Association of Canada: Perhaps I could 
answer that, Mr. Chairman. The point is covered in our 
brief to the extent that we do explain that if the tax 
abatement percentage points are now being made availa- 
ble to the provinces were to be taken up by the provinces 
the industry would be worse off than it was in the first 
place. Conceivably the industry could actually pay at that 
stage a tax level which would be higher than most of the 
other industries in Canada, let alone the other mining 
industries in the world. I believe that this point has been 
made by some of our provincial mining associations to the 
provincial authorities, and I believe that there are some 
assurances from some provinces to the effect that they do 
not intend to increase their mining taxes, but, of course, 
we do not know what the future may hold. 


Senator Connolly: That is only as good as the undertaking 
of the government that gives it, I suppose, because another 
government would not necessarily feel bound by it. 


Mr. Ford: If I may add this, the provincial mining associa- 
tions’ tax committees have made representations to the 
provincial mining ministers with respect to the very prob- 
lems we have discussed here this morning. I know that on 
an individual company basis, discussions have been held 
in at least Ontario and Quebec with the revenue officials 
of those provinces, pointing out the problems we see. 


Mr. Craig: We have been requested to clarify some 
aspects of the regulations, so we have done this, at least in 
our case with the Province of Ontario which did not 
understand the regulations in depth and asked for our 
clarification. This we have given. 


Senator Benidickson: They have not indicated to you 
whether or not they will officially endorse any of your 
propositions, now that they have looked at the regulations, 
by communicating with the federal officials? 


Mr. Craig: They need this data for the federal provincial 
conferences. Our part was really to try to be informative. 
What they take from that is entirely up to the provinces. 


Mr. Ford: The problem is that we are not dealing with 
regulations but with an outline of proposed regulations. If 
we knew what the rules were, we would know better what 
to say about them. 


Senator Molson: That is a good point. 


The Chairman: Gentlemen, have we exhausted the 
subject? 


Mr. Elliott: I think we have, Mr. Chairman. Thank you 
very much, Mr. Chairman for your time. 


The Chairman: Thank you. 


The Chairman: Honourable senators, the third brief this 
morning is from The Canadian Mutual Funds Association. 
I have on my immediate right Mr. A. D. Johnstone, who is 
President of the Mutual Funds Management Corporation 
Limited, and President of this association. He will 
introduce his panel. 


Mr. A. D. Johnstone, President, The Canadian Mutual Funds 
Association: Mr. Chairman, honorable senators, as Presi- 
dent of The Canadian Mutual Funds Association may I 
express our gratitude for the opportunity presented to us 
today to further our discussions with respect to several 
matters which we view with grave and serious concern. 


With me today I have on my immediate right Mr. John 
McAlduff from Winnipeg, the Executive Vice-President of 
Investors Group Trust Co. Ltd., who is chairman of the 
association’s taxation committee. Next to Mr. McAlduff is 
Mr. Carl T. Grant, of Toronto, of the prominent Toronto 
legal firm of Zimmerman and Winters. On the farm right 
is Mr. William r. Miller of Toronto, who is Treasurer of the 
United Investment Services Ltd. 


As you have noted from the preamble to our brief, The 
Mutual Funds Association comprises approximately 90 
per cent of the assets of the total mutal fund industry in 
Canada; but more importantly, it represents 90 per cent of 
the residents of Canada who employ mutual funds as their 
savings vehicle, and it is these roughly three-quarters of a 
million shareholders that essentially we represent today. 


At its previous appearance before this committee in 
April, 1970, Mr. Godfrey, the then president, presented a 
verbal summation of a 50-page brief relating to the White 
Paper proposals. Our brief today is of an entirely different 
nature and does not lend itself to such summation. 


The brief in your hands deals with six very specific 
problems, which have an important bearing on the finan- 
cial wellbeing of these three-quarters of a million share- 
holders of mutual funds in Canada, and potentially of 
many, many hundreds of thousands more. The first four 
items we view as being of genuine and serious concern to 
our industry, and the last two items seem to be of lesser 
importance. The taxation committee has been hard at 
work for many months, and has sought answers to many 
of these questions in continuing dialogue with representa- 
tives of the department and spokesmen thereof whenever 
circumstances permitted it, but resolution of primarily 
these four specific problems has not been forthcoming. 


Hon. Mr. Phillips: Does that mean with the Department of 
National Revenue or the Department of Finance, or both? 


Mr. J. D. McAlduff, Chairman, Taxation Committee, The 
Canadian Mutual Funds Association: We have had meetings 
mainly with the Department of Finance. We have had 
some unofficial dialogue with officials of the Department 
of National Revenue. 


Mr. Johnstone: Mr. Chairman, perhaps I might ask for 
some direction regarding your assessment of the best 
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means of furthering this discussion. Would it be in order 
for Mr. McAlduff to enunciate each specific problem and 
then turn to discussion following each separate section? 


The Chairman: Yes. 


Mr. McAlduff: With your permission, Mr. Chairman, I will 
do this. The first item, and probably the most important 
from the point of view of our member companies and their 
shareholders, concerns the retroactive effect of this tax 
reform bill on already existing registered retirement 
saving plans invested in mutual funds. This is a retroactive 
effect because of the new investment restrictions in the tax 
reform bill. Under the old Income Tax Act the only invest- 
ment restriction for registered retirement savings plans 
was that 90 per cent of the income had to be from Canadi- 
an sources. This presented no problem to our member 
companies, because as Canadian corporations the divi- 
dends they paid to the registered retirement savings plans 
trusts that invested in them were 100 per cent Canadian. 
However, under the new bill, Bill C-259, a mutual fund 
trust or mutual fund corporation is now considered to be 
in its entirety “foreign property.” 


Senator Connolly: They are now considered to be what? 


Mr. McAiduff: Foreign property, unless it is exempted by 
regulation. The new rules are that a registered retirement 
savings plan must have at least 90 per cent of its assets 
invested in Canadian property in order to avoid some very 
heavy penalty. It is unthinkable really to have more than 
10 per cent of the assets of a registered retirement savings 
plan invested in foreign property. However, the new rules 
say that a mutual fund corporation will be deemed to be 
foreign property unless it complies with certain regula- 
tions yet to be issued. It is our understanding that these 
regulations will say that if at any time during a year the 
foreign property content of a mutual fund exceeds 10 per 
cent, then it will be foreign property. 


Hon. Mr. Phillips: If you will pause for the benefit of 
honourable senators, your point is that that relates to the 
whole question of permissive income by being so 
described as being foreign property, under the internation- 
al section of the act. What do you mean by the concept of 
foreign property? Within the meaning of Bill C-259? 


Mr. McAlduff: That is right. The problem is that here is a 
tax penalty essentially. If a registered retirement savings 
plan has more than 10 per cent of its assets invested in 
foreign property it will be required to pay a tax of one per 
cent per month, which is 12 per cent per annum, off this 
excess. This penalty is so severe that certainly no regis- 
tered retirement savings plan can be invested more than 
10 per cent in securities which are considered to be foreign 
property. 


Canadian mutual funds have been used by 75,000 regis- 
tered retirement savings plans over the past 13 years. They 
have been a very popular form of investment media. There 
is approximately $200 million invested by registered retire- 
ment savings plans in Canadian Mutual Funds. I would 
estimate that at least 80 per cent of our present Canadian 
mutual funds will fail to qualify under this new legislation. 


Here is what this means. It means that we will have to 
set up special mutual funds specifically for an investment 


by registered retirement savings plans, mutual funds that 
will at all times keep their foreign asset content down 
below the 10 per cent maximum. We are not quarrelling 
with this. We have accepted it and we are going to do it, 
and most of our member companies are embarked on this 
right now. 


What we have objected to is the forced transfer of 
moneys already invested by 70,000 registered retirement 
savings plans in mutual funds, into these new vehicles. For 
one thing, we think it is unreasonable to try to force this 
transfer. For another thing, we think it is virtually imposs- 
ible to effect it, to get 70,000 people to make that transfer 
before the end of 1973. 


Senator Beaubien: Mr. McAlduff, are you not given any 
time to conform to this? 


Mr. McAlduff: Yes, we have been given until the end of 
1973. 


Senator Walker: Are you suggesting then that it is not 
merely a question of time, but that this whole thing would 
be interfered with? 


Mr. McAlduff: The ones that are presently investing. 
Indeed, the Minister of Finance, in tabling this legislation, 
indicated that moneys already invested in foreign property 
could remain invested. But it so happens, because of a 
peculiarity of our industry, this will not be the case under 
the legislation as written. Here is the reason why. We set 
up a separate registered retirement savings plan for every 
type of mutual fund investment. In other words, if a 
person invests in Investors Growth Fund and wants it 
registered, then we set up a registered retirement savings 
plan trust for him, for his Investors Growth Fund shares. 
If he wants to invest in shares of Investors Mutual, we 
have to set up a separate registered retirement savings 
trust. This is an administrative necessity. 


Senator Connolly: You are going very quickly on this. I 
am sure it is clear, but I have lost you, or you have lost me, 
if I may put it that way. Will you start again? 


Senator Beaubien: Mr. McAlduff, are you doing that now, 
before this, or because of Bill C-259? 


Mr. McAlduff: No, we have always done that. 


Senator Connolly: This is very easy for Senator Beaubien 
to understand because he is an expert, but we are just 
“ordinary Joes” here, so perhaps you had better tell us 
again. 


The Chairman: Let us take an example and follow it 
through. 


Mr. McAlduff: An example would be a person who would 
like to set up a registered retirement savings plan. Say he 
would like this money to be invested in shares of one of 
our mutual funds. We will use as an example Investors 
Growth Fund in Canada. A special registered retirement 
savings plan trust will be instituted or will be set up, and 
all the moneys paid into that trust will be invested in 
shares of Investors Growth Fund. The point here is that, 
as part of this arrangement, all dividends that will be paid 
in future on those Investors Growth Fund shares must be 
re-invested automatically in additional shares. This is the 
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base problem that we have here. According to the legisla- 
tion, the money that is already invested by that registered 
retirement savings plan in those growth fund shares is all 
right, but any re-invested dividends will be subject to the 
tax penalty. 


There is no way administratively whereby these divi- 
dends that will be paid next year or the year after, and 
every year until this person retires, can be invested else- 
where; they must be re-invested in shares of Investors 
Growth Fund. 


Senator Because that the 


stipulation. 


Connolly: was original 


Mr. McAlduff: Yes, that was the original stipulation. 
Senator Molson: It is in the contract. 


Mr. McAlduff: It is the only way. Therefore, in order to 
avoid this tax penalty, all of the moneys in this registered 
retirement savings plan that are currently invested in 
shares of Investors Growth Fund must be transferred to 
some other investment vehicle. 


Senator Connolly: Under the new bill. 
Mr. McAlduff: Under the new bill. 


Senator Connolly: What you want is the right to continue 
the investment for that portfolio as it was originally 
contracted. 


Mr. McAlduff: That is right. 


The Chairman: To continue in respect of the production 
or earniygs in the fund. 


Senator Connolly: Yes. 


The Chairman: From what they have when this act 
becomes operative. 


Mr. McAlduff: That is right. We have asked for a grandfa- 
ther clause to provide that where moneys on June 18 were 
invested in shares of this mutual fund that any dividends 
which must be reinvested automatically in additional 
shares of that mutual fund will be deemed to be foreign 
property acquired before June 18, 1971. That was the first 
grandfather clause we asked for. We asked for one other 
grandfather clause, and that dealt with contractual share 
purchase plans. These are plans whereby a person agrees 
to invest anywhere from $15 a month up to $200 a month in 
shares of a mutual fund. They can register that. In other 
words, this can be shares owned by their registered retire- 
ment savings plan trust. The acquisition fee in the first 
year in these plans is high. It is 30 to 50 per cent of the 
amount invested. In subsequent years it is much lower. It 
is somewhere in the neighbourhood of 5 per cent to 7 per 
cent. 


Senator Connolly: Would you explain that term, the acqui- 
sition fee? 


Mr. McAlduff: That is the sales charge. 


Senator Benidickson: It is like the commission a salesman 
receives for selling an insurance policy. 


Mr. McAlduff: That is right. The great bulk of it is paid by 
the investor in the first year. We estimate that there are 
somewhere in the neighbourhood of 15,000 to 20,000 of 
these contractual share purchase plans right at the present 
time. These people have paid the heavy sales charge at the 
front end and they would like to recoup or get the benefit 
of this by carrying the contract through to completion, 
which will usually be a 10- or 15-year period. Most of these 
contractual plans, or the great majority of them, are using 
funds which will be classified as foreign property under 
Bill C-259. What we have asked is for a grandfather clause 
that will again say that any future contributions to these 
contractual share purchase plans entered into before June 
18, 1971—any future contributions that we must accept 
according to the terms of these plans—will be considered 
to be foreign property acquired before June 18, 1971. In 
other words, if people had entered into contracts before 
this new law was announced, they will be able to complete 
their contracts. 


Senator Connolly: You have counsel with you. Is there a 
form of words that you are going to suggest to us by way 
of an amendment to this section? 


Senator Beaubien: Or if not, could you send such a form 
of words to us? 


The Chairman: Do you have a draft? 


Mr. C. T. Grant, Vice-Chairman, Taxation Committee, The 
Canadian Mutual Funds Association: The minister 
announced on October 13 that the Government was going 
to propose certain changes to deal on a temporary basis 
with the contractual plan problem which Mr. McAlduff 
has outlined. I think it would be premature for us to 
suggest any change in wording until we hear those 
proposals. 


Senator Connolly: On the contrary. It would be helpful if 
you could get those changes to us as quickly as possible. 


Mr. McAlduff: 
Connolly. 


I believe we could do this, Senator 


The Chairman: Senator Connolly, I think you are right in 
saying that, because if this is a duplication between what 
the minister proposes and what we may propose as a 
result of information we obtain, then no harm has been 
done. If there are differences we will see which way they 
go on the matter. 


Mr. McAlduff: We have had dialogue with the Department 
of Finance on this matter and they were sympathetic to 
our problem. However, instead of giving us these two 
grandfather clauses which we were asking for, they gave 
us until the end of 1973 in order to regularize the situation. 


Senator Connolly: That will not solve the problem. 


Mr. McAlduff: No, that will not solve the problem. Our 
feeling is that even having this extra two years it will be an 
enormous problem transferring 70,000 existing plan hold- 
ers out of the investments they are presently in and into a 
new investment. And we think it is unreasonable to ask 
them to do this because the amounts involved are not that 
significant in relation to the problem the Government is 
trying to solve. 
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Senator Macnaughton: May Iaska question, Mr. Chair- 
man? What is your average industry charge on the pur- 
chase of these plans? 


Mr. Johnstone: The industry average would be approxi- 
mately somewhere between 8-1/2 per cent and 9 per cent, 
let us say, for example, 8-3/4 per cent. 


Senator Connolly: Has that varied? 


Mr. Johnstone: Yes, in its history it has, but the increase 
has been slight. In 1950 the average would have been 7 to 
7-1/2 per cent. 


Senator Gélinas: Mr. McAlduff, what would be the penal- 
ty if 20,000 of the 70,000 people in the plan did not change? 


Mr. McAlduff: There would be two penalties. The new 
moneys invested in these plans would be subject to this tax 
of one per cent per month. Also, if they invest in a mutual 
fund which is not an investment corporation mutual fund 
there is an additional penalty in that these amounts invest- 
ed would be added to the plan-holders’ income and his 
contribution would be disallowed. 


The Chairman: He could avoid the second one, could he 
not? He would have a right of election which would not 
expose him to the second penalty. 


Mr. W. R. Miller, Chairman, Administrative Committee, The 
Canadian Mutual Funds Association: If he did not invest he 
would not expose himself, and he would merely lose some 
of the sales charges which may have been paid in advance. 
But in respect to dividends paid into the fund... 


The Chairman: Is there any investment he could make at 
that stage that would not subject him to this second 
penalty? 


Mr. McAlduff: Yes, he could transfer all of the moneys 
presently existing in that registered retirement savings 
plan into another fund, in which event additions can be 
made to the new fund. But in order to avoid these taxes he 
has two choices: either he has to stop making additional 
contributions to the plan; or, alternatively, he can transfer 
his existing money into another mutual fund. All our com- 
panies will have mutual funds by the end of this year 
which will comply with this new regulation. 


Senator Gélinas: Then he will have another commission 
to pay? 


Mr. McAlduff: No, we would allow them a roll-over. But 
the problem is we cannot force him to do this unilaterally. 
And to approach 70,000 people, many of whom are not 
sophisticated... 


Senator Connolly: And many of them are in the low- 
income bracket. 


Mr. McAlduff: Yes, very much so, because the people who 
invest in mutual funds are not, by and large, wealthy. This 
is an investment medium for the average person. It is 
extremely difficult to explain to them why they must cash 
in their investment and transfer it to another mutual fund. 
After all, some years back they were encouraged to select 
this particular fund. We will have enough trouble persuad- 
ing them to direct their future moneys to the other fund. 


However, to tell them that they must cash in their existing 
investment and transfer it will be difficult, if not 
impossible. 


Senator Burchill: Would ‘‘cashing in” mean the disposal of 
foreign securities? 


Mr. McAlduff: Yes; in most instances the underlying 
securities owned by these mutual funds, which are not 
really foreign securities, but just deemed to be so under 
this bill, are 75 per cent Canadian. 


Senator Desruisseaux: What would be the situation if 
some refused to change? 


Mr. McAlduff: This will definitely happen. In respect of 
every one of those we will have to file an income tax 
return each year for each registered retirement savings 
plan trust and calculate the tax for each month of each 
year on the excess holdings in foreign securities at each 
month end, which would be the investments made after 
this act comes into force. 


Senator Burchill: That is in excess of 10 per cent. 


Mr. McAlduff: They would all be in excess of 10 per cent 
because all the funds presently existing would be deemed 
to be foreign securities. Therefore, any addition will be in 
excess of 10 per cent. 


We will have to calculate tax at 1 per cent per month, file 
the return and pay the tax. We made a calculation for the 
Department of Finance and determined that at the outset 
the only tax payable would be about $5 per return. It 
would not pay the Department of National Revenue to 
process it and it would be very, very expensive for us to 
handle. The tax is negligible and we hoped, for these 
reasons, that we would obtain the grandfather clauses we 
requested. However, instead of that we were given until 
1974 which, in our considered opinion, is not sufficient. 


Senator Connolly: Has the amendment to extend the 
period to 1974 been introduced? 


Mr. McAlduff: No, it was announced by the Minister of 
Finance when he tabled the 96 amendments, but none of 
these amendments covered the transitional provisions. 


Senator Connolly: Will you suggest a draft amendment? 


Mr. McAlduff: Yes. 


Senator Connolly: Will the increase in the amount that 
can be contributed to a retirement savings plan make an 
appreciable difference? 


Mr. McAlduff: Yes, we believe it will make quite a big 
difference. 


Senator Connolly: Therefore, the industry in respect of 
retirement savings plans is bound to become bigger and 
more important to many more people. Does that not accen- 
tuate your problem? 


Mr. McAlduff: No, not this particular problem; this is 
concerned only with existing plans. Additions in the future 
are not involved here. I believe that all our member com- 
panies by the end of this year will have set up special 
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mutual funds which conform and are specifically for reg- 
istered retirement savings plans. 


Senator Benidickson: You said that supposing somebody 
prior to June 18 had a retirement savings plan. You would 
like that undisturbed. But for the future, because of this 
new law, you would have a fund other than investor’s 
growth that would comply with the law and make it 
attractive. 


Mr. McAlduff: That is correct. I should make one other 
point. Someone might question it and say, ‘Why don’t you 
adjust the investment portfolio of investor’s growth so it 
complies with this?” 


Senator Benidickson: It might be the wrong time to divest 
yourself of some foreign securities. 


Mr. McAlduff: Yes. The main reason why we feel that we 
cannot do so is that some 92 per cent of the assets of 
Investors Growth Fund are earned not by registered 
retirement savings plans but by ordinary investors. We 
have to operate that fund in the best interests of all the 
people in it. For a small minority, we cannot work in a 
structuring-off of the investment portfolio which would, in 
our estimation, be detrimental to the majority. 


The Chairman: You would have to divorce this element 
from the general operations of your business. 


Mr. McAlduff: That is right. We would set up special funds 
for registered clients. We have no quarrel with that. All we 
are asking is that this be done with the least possible 
disruption to these who have invested their money with us 
in the past. 


Senator Benidickson: You would have to consider the 
many who are not in a fund, like investor’s growth, for 
retirement plan purposes. 


Mr. McAlduff: That is correct. 


Hon. Mr. Phillips: Would you not be subject to breach of 
contract if the dissident shareholder refused to consent, as 
Senator Desruisseaux mentioned? You would still have 
the problem that under the existing contract you agreed to 
proceed along certain lines. Is there not a breach of civil 
rights involved? 


The Chairman: They do not guarantee them against taxes 
and increases. 


Hon. Mr. Phillips: I am not saying that they are guarantee- 
ing them against taxes or increases. Clearly, the conse- 
quent penalties are related to the individual dissident, but 
nevertheless you have breached the contract and you 
affect the investors at large. 


Mr. McAlduff: That is right. We cannot change these con- 
tracts unilaterally. In other words, we cannot go to the 
70,000 investors, even if we wanted to, and say “You have 
to switch from Investors Growth Fund into our new inves- 
tor’s registered mutual fund.” 


The Chairman: That is the real point. You are stuck with 
a contract. If there is not a switch, or something done, the 
holder of that contract suffers a severe penalty. 


Mr. McAlduff: That is correct. 
Senator Benidickson: Retroactive. 


The Chairman: Yes. What is your next point? 


Mr. McAlduff: The next point deals with the taxation of 
death benefits from registered retirement savings plans. 
Under the present legislation a refund or payment to a 
person’s estate upon the death of a registered retirement 
savings plan holder is subject to a flat 15 per cent tax. It is 
a very generous provision, and it is one that is now being 
changed. That 15 per cent tax is now being removed. In 
future, where the proceeds of a registered retirement sav- 
ings plan are paid to an estate, it is subject to tax at 
ordinary rates. 


There was one saving provision proposed in the Tax 
Reform Bill, namely, that where the widow of a deceased 
plan holder receives such a refund she could roll this 
money into another registered retirement savings plan 
tax-free, or into a forward averaging annuity. 


However, because of the fact that registered retirement 
savings plans invested in mutual funds cannot designate a 
beneficiary, the proceeds must be paid to the estate, and 
because of the way in which the proposed act is worded 
this benefit would be lost to the widow. 


The Chairman: Would it be? If the beneficiary is the 
estate and the testator, before he dies, designates the dis- 
position of this in his will— 


Mr. McAlduff: He could do that, but, nonetheless, the 
payment will still be made to his estate. It will be included 
in the income of the estate under section 146(8). The estate, 
if it pays this money to the beneficiary, can deduct it, and 
it would then be taxable to the beneficiary, but not under 
section 146(8); it would be taxable under section 104, and 
the way in which the proposed Income Tax Act is worded, 
it is only amounts included in the recipient’s income pur- 
suant to section 146(8) of the tax reform bill that are 
eligible for this roll-over. 


The Chairman: Perhaps that is where we should attack 
the question. Is that what you are suggesting? 


Mr. McAlduff: Yes. We have a suggestion which we could 
put into writing, Mr. Chairman. 


The Chairman: How quickly could it be done? 
Mr. McAlduff: I would say within one week. 


Senator Beaubien: It would have to be; we could not wait 
any longer than one week. 


The Chairman: Yes, we cannot afford any longer than a 
week because we are going to stop hearings on November 
10. We have already commenced writing our report, and 
we hope to be through with all this by the end of 
November. 


Mr. McAlduff: Just to give you some idea of the serious- 
ness of this, I worked out an illustration, and it is this: Ifa 
plan holder who dies has $90,000 invested in his registered 
retirement savings plan there would be a tax of 15 per 
cent, which is $13,500 under the present law, and the 
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proceeds to the widow would be $76,500; if the widow is 60 
years of age she could probably buy an annuity for life of 
approximately $500 a month. Under the revised bill this 
$90,000 would be taxable in her income or in the income of 
the estate at the normal rate. For example, the tax on that 
$90,000 in the Province of Manitoba would be $51,795, and 
the net proceeds available to the widow would be only 
$38,205, and with this she could purchase an annuity for 
life which would give her approximately $250 a month. 
This illustration gives you some idea of the severity of the 
proposed law. This would be the immediate effect. It 
would not only affect people who die after January 1, but 
it could well affect people who die before January 1 but in 
respect of whom payments could not be made until after 
December 31, 1971, which is often the case because we 
cannot make a payment out until we get estate tax and 
succession duty releases. 


Hon. Mr. Phillips: You are worried about thé beneficiary. 
Mr. McAlduff: Yes. 


Senator Molson: The rate of tax you just quoted is higher 
than is contemplated under the proposed act, is it not? 


Mr. McAlduff: No, 
contemplated. 


senator, that is exactly what is 


Mr. Molson: It seems extraordinarily high; what was the 
figure again? 


Mr. McAlduff: On $90,000 of taxable income the amount of 
tax, without provincial taxes added on, would be $46,663. 
The example I gave was a Manitoba example where the 
tax is 11 per cent greater than that thereby bringing the 
total tax up to $51,795. 


Senator Molson: It is a very impressive figure. 


Senator Benidickson: We have been talking about the 
death of a spouse, Mr. Chairman, and I thought that was 
exempt from estate tax. I can imagine that if the benefici- 
ary of the retirement plan was someone other than a 
spouse there would be a tax, but I thought we had elimi- 
nated the tax if the beneficiary was the spouse. 


The Chairman: The problem might occur, Senator Beni- 
dickson, if the money goes from the plan to the estate, but 
if the testator makes a will and makes a grant or confers a 
benefit on his spouse, on the movement of that the wife 
would take that without tax. 


Mr. Grant: It loses its character. 


The Chairman: This is the problem, whether there is a 
change in character between the time the money leaves the 
fund and gets to the spouse, and whether the fact that it 
has to go to the estate first takes away that benefit. 


Hon. Mr. Phillips: I am puzzled in the same way Senator 
Benidickson is. If on January 1, 1972 we have no federal 
estate taxes, and if there is no deemed to be capital gain 
realization on the death of the investor, where does the 
element of tax liability come for the widow? 


Senator Burchill: That is it. 


Senator Molson: The suggestion was that it was treated as 
income. That was your suggestion. 


Hon. Mr. Phillips: Generally speaking we have the roll- 
over provision on the death of the testator. 


The Chairman: The point is that the money on the death 
of the investor goes to his estate, whether it is estate tax, 
succession duties or anything else. 


Senator Molson: It is not income, surely. 
The Chairman: No. 


Senator Molson: The rate he gave us was the income tax 
Gate: 


The Chairman: It becomes income when the estate pays it 
to the widow, for instance. This, I understand Mr. Grant to 
say, is the effect of these sections in the bill. 


Hon. Mr. Phillips: But we have no federal estate taxes on 
January 1, 1972. 


The Chairman: It is not an estate tax. 


Mr. McAlduff: This is income tax really; it is not an estate 
tax. 


Senator Molson: But surely it is not income. 


Mr. McAlduff: It is deemed to be income under the Income 
Tax Act. 


Mr. Grant: We have something similar at the moment. If 
an individual dies with a retirement savings plan, by 
taking out all the money in that plan and passing it to the 
widow there is a 15 per cent income tax imposed on the 
withdrawal of those moneys. That concept has been aban- 
doned under the new system. Under the new system either 
his estate will end up with the liability for income tax, or 
the person who actually receives, in Mr. McAlduff’s exam- 
ple, $90,000 will end up with a liability for income tax. 
There is an exception made when those moneys are passed 
directly from the retirement savings plan to the spouse. 


Senator Benidickson: That is the point I wanted to clear 
up. 


Mr. Grant: In those circumstances the spouse is not 
required to include that $90,000 in her income. The point 
we are endeavouring to make, which I think is the weak- 
ness in the act, about which we have had some discussions 
with the department, is that it is impossible legally for a 
person to designate a beneficiary of retirement savings 
plan money as he can in insurance, because the civil laws 
of the provinces do not permit that. Therefore, what hap- 
pens when an individual dies is that the money of his 
R.S.P. goes technically through his executors, and even 
though he may have designated in his will that it should go 
to his wife, it loses its character within the meaning of the 
bill as money coming from an R.S.P. The technical point 
we would like to have clarified by the Government is that 
it should not do that; that even if it goes through the will 
and ends up in the hands of the widow it should be still 
possible for her to benefit from the roll-over. I think it is 
an oversight. 


The Chairman: Oversight or not, it looks as though some- 
thing should be corrected. Your job is to give us the 
language. If we like it we may act. 
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Senator Desruisseaux: The Canadian investors in a 
mutual fund have a position. A Canadian investor in a 
mutual fund can also buy an offshore mutual fund. What 
is the position with this new taxation system? They can 
buy into, let us say, an American or an English fund, and 
they can, if they wish, invest their money fully there. Is 
that correct? 


Mr. McAlduff: Yes. If we are talking about registered 
retirement savings plans, in future a registered retirement 
savings plan would be precluded from investing more than 
10 per cent of its assets in such a form of offshore mutual 
fund. Offshore mutual funds, to the best of my knowledge, 
have never been an important media of investment for 
Canadian registered retirement savings plans. Certainly 
they will be even less so in the future. 


The Chairman: Can we move along, because our time is 
moving along. 


Mr. McAlduff: The next point is conduit treatment for 
mutual funds. I should probably start by defining what we 
mean by “conduit treatment”. “Conduit treatment” simply 
means that a person who invests in the media of a mutual 
fund would pay no more and no less tax than they would 
pay if they had owned the underlying securities directly. 


The principle of conduit treatment seems to be accepted 
by everyone. In the summary of the tax reform legislation 
it is stated that the main objective of the new legislation is 
to treat mutual funds and investment corporations essen- 
tially as conduits between the shareholders or investors 
and the sources from which their income is derived. 


The Senate committee concluded, on the subject of 
mutual funds, that the present conduit treatment of 
mutual funds should be continued by one method or 
another. 


The Commons committee said something essentially the 
same when they were studying the White Paper. They said: 


The committee therefore states only that it supports 
the common views of the Government and the funds 
that the tax results should be as close as possible to 
being identical with the results it would obtain if mem- 
bers had held the assets of the funds directly. 


So the principle seems to be well established. Unfortu- 
nately, it did not work out in practice, in the case of 
mutual fund corporations that do not qualify as invest- 
ment fund corporations. 


In the case of those companies, there is a very substan- 
tial tax penalty to the shareholder who invests through the 
media of such a mutual fund. One way of illustrating it is 
in the Institute of Chartered Accountants’ book called 
“Tomorrow’s Taxes” in which they show, on page 138, an 
illustration of the conduit principle for an open end 
mutual fund corporation not qualifying as an investment 
corporation. They use as an example a shareholder in a 40 
per cent tax bracket, and they show that in respect of the 
income from inverest, rents or foreign dividends that he 
receives through the medium of such a mutual fund, he 
pays not a 40 per cent tax but rather a 60 per cent tax. 
That is quite a tax penalty. 


Senator Benidickson: Would you give me the title of the 
publication again? 


Mr. McAlduff: It is called “Tomorrow’s Taxes” a book put 
out by the Canadian Institute of Chartered Accountants. It 
is a very good one. 


Senator Molson: Would you give the page or section? 


Mr. McAlduff: It is page 138, and it is part of section G-20, 
an illustration of the conduit principle. 


We also put an illustration in the brief that we sent to 
you, which shows that one-third of such income is taken 
away through this tax penalty; that if a person who 
received $300 interest or foreign dividends, as a direct 
investor, invested in that same security through the media 
of a mutual fund that is not an investment corporation he 
would have that income scaled down to $200 through this 
additional tax. 


Senator Molson: That is at the bottom of page 4 of your 
brief? 


Mr. McAlduff: That is correct, sir. 


The Chairman: Are you going to give us some language 
on that? 


Mr. McAlduff: Yes, we can. We have had a dialogue with 
the Department of Finance on this and we have made 
suggestions to them, but we have been told that there are, 
as they called it, “systems problems”. We do not agree. If 
there are systems problems, we have not been able to see 
them. We believe that we could suggest language which is 
workable and which would result in equitable conduit 
treatment. 


The Chairman: If you give it to us, we will assess it. 


Mr. Grant: One of the simple things we suggested is to 
allow mutual fund corporations to elect to be taxed in the 
same manner as mutual funds trusts, which the Govern- 
ment does recognize. This would, in fact, work. 


The Chairman: What else? 


Mr. McAlduff: The next item has to do with income ave- 
raging annuities. These are the new forward averaging 
annuities. This is a new concept, a very novel one, under 
the Income Tax Act, one that we think will be valuable 
and very popular with the taxpayers of this country. Itis a 
means whereby certain types of income—such as capital 
gains and lump sum payments out of pension plans or 
retirement plans, or incomes of athletes or performers— 
can be deferred to future years by purchasing one of these 
forward-averaging annuity contracts. Our complaint here 
is that under the legislation as it is presently written the 
issuance of these forward averaging annuity contracts is 
limited to all intents and purposes to life insurance compa- 
nies, the people with whom we compete very vigorously 
for this particular type of savings dollar. We believe that 
the act should be broadened to permit a similar type of 
vehicle to be issued by mutual fund corporations. 


The Chairman: All right. We have that. 
Senator Benidickson: Notwithstanding that, many mutual 


funds have close relationships in their sales forces with 
insurance companies? 
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Mr. McAlduff: That is correct. We are appearing here not 
just on behalf of our corporations but, we believe, also on 
behalf of the shareholders. We know for a fact that a great 
many of the people who are presently clients with us 
would much rather enter into a forward averaging annuity 
contract invested in a mutual fund, that one invested in an 
insurance company contract. 


The Chairman: You suggest that an amendment is needed 
to section 61(4)(b). 


Mr. McAlduff: That is correct. 


Mr. Grant: It is my responsibility to deal with the next 
two points which are really fairly short and of rather a 
technical nature. The first point relates to the capital gains 
credited to non-residents by a mutual fund trust. It 
appears to us in our examination of the bill that section 
212(1)(c) could have an unintentional effect, because 
although that section deals with the imposition of with- 
holding tax on payment to non-residents, since the section 
exempts from the application of withholding tax taxable 
capital gains paid to non-residents, and since taxable capi- 
tal gains by definition are equal to one-half of capital 
gains, we are concerned that the other half might be sub- 
ject to withholding tax, and we do not think that that was 
the intention. We raise this as a technical matter. 


The Chairman: You think the part exempt from tax 
should have a free ride. 


Mr. Grant: Yes. The last point is that in the case of mutual 
funds the use of loss carry-back in the case of capital 
losses is not particularly suitable since mutual funds tradi- 
tionally, and certainly in these circumstances, contribute 
their capital gains annually. You could have the anoma- 
lous situation arise where, for exemple, in 1972 a mutual 
fund corporation has made substantial capital gains, all of 
which it has distributed to its shareholders. In 1973 it 
suffers a capital loss. The present provisions of the bill 
provide that the mutual fund corporation in 1973 should 
carry back its loss to 1972. Well, the fact is that in 1972 the 
mutual fund corporation would not have paid any capital 
gains tax, effectively, since it would have distributed those 
gains to its shareholders. 


Here we again point out the anomaly and suggest that 
the requirement to carry back the loss first before you 
carry it forward, should be limited to the amount of tne 
capital gains reported by the mutual fund corporation in 
the previous year. So that if, in my example, the mutual 
fund corporation had no net capital gains in 1972 because 
it distributed them to its shareholders, then it would not 
carry back at all but would carry the loss forward from 
that time on. If it had $100,000 which it had retained 
undistributed to its shareholders, then in those circum- 
stances it would be required to carry back $100,000. We 
think it is a technical problem and we think the Depart- 
ment of Finance is sympathetic. But we also think we 
should record it here since we have already made submis- 
sions on it. 


The Chairman: What section do you think should be 
amended? 


Mr. Grant: It is really section 111(1)(b) which deals with 
the loss carry-back. Once again, sir, we would be quite 
pleased to submit language. 


The Chairman: There is one limitation on that; we must 
get it very promptly. 


That would appear to conclude your presentation this 
morning. 


Mr. Grant: I think so, sir. 


The Chairman: Thank you. We have another hearing at 
2705 pms 


The Committee adjourned until 2.15 p.m. 


Upon resuming at 2.15 p.m. 


The Chairman: Honourable senators, I call the meeting to 
order. 


We have the submission of the Canadian Pulp and Paper 
Association this afternoon, and their presentation will be 
introduced by Mr. Hamilton who is President of Domtar 
Limited. 


Mr. A. Hamilton, President, Domtar Limited: Mr. Chairman, 
it is a pleasure for us to appear before you again this 
afternoon. Before continuing, I would like to introduce the 
members of the Canadian Pulp and Paper Association 
who are participating in today’s presentation. On my right 
is Mr. Howard Hart, Executive Vice-President. Next to him 
is Mr. Tom bell, President of Abitibi Paper Company. 
Behind him is Mr. Colin Brooke of Domtar Limited; Mr. D. 
A. Wilson, Director of Canadian Pulp and Paper Associa- 
tion; and in front of Mr. Wilson, another Mr. Wilson, Mr. R. 
W. Wilson of Consolidated Bathurst Limited. Next is Mr. 
D. Ford of Northwood Pulp. 


Before we get down to the nitty-gritty of our presenta- 
tion, I would like to say a few words about the Canadian 
pulp and paper industry. I think that everyone in this 
room is very much aware that we are having our prob- 
lems; and we consider that some of these problems are of 
a severity which the industry has not had to face in the last 
four or five decades. To keep the problem in perspective 
we should not that the pulp and paper industry throughout 
the world is in a rather poor state. When I say this, I am 
referring to the industry in Japan, the United States, Italy, 
France, Germany, the United Kingdom, and Scandinavia. 
We are all facing the kind of problem, that of over-capaci- 
ty for what has been, in the short run, a slump demand, 
and the problem of rapidly rising costs. It is only natural 
that we have to address ourselves to these problems if we 
are to establish a profitable industry which in the long run 
is good for the country or countries concerned. 


Senator Connolly: Has the demand or the drop in demand 
a direct bearing on costs? 


Mr. Hamilton: No, we consider a drop in demand is more 
a result of the general slowdown that has occurred in the 
economic activity. All of our statistics indicate that the 
demand for pulp and paper products in general follows 
population growth and economic growth. There are other 
shortterm conditions as well; but if these two major fac- 
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tors occur there is a fall-off in the demand for the indus- 
try. We would be the first to admit that some of the 
reductions in demand, particularly in the United States 
market and some parts of Europe, is of a nature which 
would indicate that it is more than proportional to the 
drop-off in economic activity. The analysis is apparently 
under way, but we have not an answer to the problem. 


Senator Connolly: Might it be costs? 
Mr. Hamilton: It certainly could be costs. 
Senator Connolly: Costs could a factor? 


Mr. Hamilton: Costs do cause an increase in price, and an 
increase in price makes paper less competitive with other 
competing materials. So this chain of events can happen. 
There have been some people in Canada who have public- 
ly questioned whether or not there is a long-run future for 
the Canadian pulp and paper industry. We would greatly 
like to debate this point, because those of us in the indus- 
try are completely convinced that the long-run balance 
will tip in our favour. 


We have disadvantages and we also have advantages. 
Some of the advantages we enjoyed in the past have been 
eroded away or have become less of an advantage through 
technological changes and advances in other parts of the 
world. We do have a strong position in world markets. We 
do have a wide range of manufacturing know-how for a 
wide range of products. We also have a highly skilled 
working force. We think we have a reasonably skilled 
management, but we are not going to talk very much 
about that. 


We think there are disadvantages in particular in the 
transportation line. Transportation is one of our major 
disadvantages that is inherent in the Canadian picture. 
Fifty or sixty years ago the trees were much closer to the 
mills than they are today. Now we are cutting farther 
away and the costs rise. Then a well-known fact is that 
transportation costs of all finished products, whether by 
rail or by ship, have increased at an alarming rate; and 
this is one of the disadvantages inherent in our geographic 
location. 


We come to the particular reason for being before you 
today, and that is to talk about another disadvantage we 
have, that is basically associated with the tax structure 
that this industry faces, compared to the tax structures 
faced by our major competitors in the world market, the 
United States and Scandinavia. We are producing in a 
Canadian environment but we are selling in a world envi- 
ronment. And this is a fact we have to keep in front of us 
at all times. 


To repeat what I have said earlier, we welcome this 
opportunity to come before you and talk with you in some 
detail, or at your wish, Mr. Chairman, about this tax 
reform bill. I would like at this point to ask Mr. Howard 
Hart to take over the presentation of our position. 


The Chairman: Mr. Hart, I notice that some of the com- 
ments in your brief deal with general tax provisions in Bill 
C-259, such as corporate tax instalments and things of that 
kind. If it does not disrupt your presentation, what are 
your basic concerns that arise out of the provisions of Bill 
C-259 that bear on the operations of your industry? We 
would like to get at them first. 
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Mr. Howard Hart, Executive Vice-President, Canadian Pulp 
and Paper Association: Mr. Chairman and honorable sena- 
tors, as Mr. Hamilton has said, we are addressing our- 
selves to one of the major disadvantages that we see facing 
the Canadian pulp and paper industry, and indeed, that 
forest product industries of Canada are facing. Certainly 
tax reform bears directly on this, either by omission or 
commission. We have listed in our presentation to the 
Government—copies of which.are before each of you—13 
or 14 very specific items which we feel would be detrimen- 
tal to this industry, but possibly also to other industries. 
But in the overall context of tax reform, which has been 
going on longer than any of us would care to think about, 
we feel our basic disadvantage flows from the tax burden 
that falls on Canadian forest products as compared with 
the major bulk producing forest product companies that 
operate in the United States and Scandinavia. There are 
some basic principles that we feel are very important, and 
we have proposed to the Government that they be encom- 
passed in the tax reform. I would like if I may, Mr. Chair- 
man, to touch on one or two of these areas. 


The Chairman: Very well. 


Mr. Hart: First and foremost, Mr. Chairman, we believe 
that the tax burden that any particular Canadian company 
has to face must be in reasonable proportion to the tax 
burden that its major competitors face if it is selling in the 
world markets. We think this is absolutely critical. The 
forest products industry in Canada has for many years 
borne a substantially higher corporate tax burden than its 
competitors in the United States and Scandinavia. We 
have set out in our submissions to the Government,— 
which were also reviewed with this committee about a 
year ago—some figures relative to the tax burdens on 
forest products here as compared to the United States. At 
that time we pointed out that, on the average, forest prod- 
ucts in Canada had a corporate tax burden of about 49 per 
cent. On the other hand, our competitors in the United 
States—the big bulk producers—will have, on the average, 
a corporate tax burden of about 34 per cent. 


We have had some difficulty, quite frankly, convincing 
people that this difference does, in fact, exist, and only 
yesterday we spent some time with Department of Finance 
officials trying to demonstrate, by extracting material 
from the financial statements of major companies, that 
this difference in corporate tax burden does, in fact, exist. 


Hon. Mr. Phillips: Mr. Chairman, may I put a question to 
the witness? 


The Chairman: Yes. 


Hon. Mr. Phillips: This is a point which I was going to put 
to you in due course. 


You make a case against the United States and Sweden 
in relationship to your tax burdens. Do you not think it 
would be helpful if you were to give us ad hoc, in addition 
to this, proof of this by way of a schedule in relationship to 
the actual taxable income? Are you ready to give us that 
as quickly as possible, instead of dealing with generalities? 


Mr. Hart: We would be quite anxious and willing to pro- 
vide you with that material if you would like to have it. It 
was provided in considerable detail to Department of 


45 : 32 


Banking, Trade and Commerce 


October 28, 1971 


Finance officials. It is a complicated schedule, but we 
would be delighted to provide you with it. 


Hon. Mr. Phillips: The second part of my question is this: 
When you say “submission to’’, is this submission similar 
to the one presently before the Department of Finance? 


Mr. Hart: You asked for schedules, I take it, sir. 


Hon. Mr. Phillips: I am speaking of the document now 
before us. You say you have submitted material to the 
Department of Finance. We are dealing now with the docu- 
ment that is presently before the Department of Finance, 
are we? 


Mr. Hart: Yes, sir. 


Hon. Mr. Phillips: So we need not specifically draw it to 
their attention? 


Mr. Hart: That is correct, sir. 


Hon. Mr. Phillips: I would like to suggest, sir, that you 
provide us with a sample of an average American compa- 
ny, an average Canadian company and an average Swed- 
ish company for the same fiscal year, say, 1970—and if you 
cannot get 1970, then, 1969—and let us see, chapter and 
verse, what the results are. 


Senator Benidickson: I was about to make a similar 
suggestion, Mr. Chairman, and I feel it is all the more 
desirable that we get examples of particular comparable 
cases. Unlike our proceedings on the White Paper, we are 
not appending to the proceedings of these hearings the 
briefs submitted, but I feel in a matter of this type that a 
motion probably could be made that the particular papers 
filed, giving specific examples of comparable tax rates, 
should be made an exception to our policy and be made an 
appendix to the record. If this was done, the readers of our 
proceedings would get the benefit of seeing what the wit- 
nesses are talking about. 


The Chairman: There is no question about that. The only 
question is: How soon can we get these examples? 


Mr. Hart: Within one or two days. 


The Chairman: That is fine. We will close our hearings on 
November 10, and we hope to have our report submitted 
by the end of November. 


Mr. Hart: We will have specific examples in your hands 
by Monday or Tuesday next. 


The Chairman: That is fine. 


Mr. Hart: Mr. Chairman, if I may continue in that same 
context, it may interest you that in the paper you have 
before you—that is, the one printed on its side—we have 
endeavoured to make a similar calculation for the year 
1972. When I mentioned to you earlier the differential we 
were talking, more or less, historically, 49 per cent in 
Canada and 34 per cent in the United States. If you will 
look at this example which takes into account the tax 
changes that have been announced in Canada and in the 
United States—and I should mention this is a hypothetical 
case—you will see the average tax rate in Ontario, Quebec, 
and British Columbia might be about 48 per cent and in 


the United States it might be about 37 per cent. The pur- 
pose of the example is merely to indicate that, despite the 
announcements that have been made about reductions in 
corporate tax loads, these have had a rather minimal 
effect, although a useful one, on this particular differential 
that we are talking about. 


If you look at the second-last factor, Mr. Chairman, 
which is “Funds retained by company’, it will make the 
point even more clearly. This is money that is on hand to 
pay dividends or to revitalize or rebuild the company, and 
just looking at the averages in the two sets of columns you 
will see that in this example there is about $5.2 million left 
in the case of a Canadian company as against about $6.3 
million left in the case of a United States company. The 
United States company has about 20 per cent higher reten- 
tion of earnings with which to keep the company going. 


Hon. Mr. Phillips: The reason I did not pay too much 
attention to that is, among other things, that the location, 
capital employed, and other factors would have a bearing 
on this comparison. Aside from the Fact that there is still 
an estimate for 1972, it would be much more impressive if 
this committee were given specific instances so that the 
comparisons could be made and the opinions of honoura- 
ble senators could be determined as to whether they are 
effective or not. Knowing your industry and your 
representation here, I believe you will give us a fair 
comparison. 


Senator Benidickson: Nonetheless, Mr. Chairman, as it is 
only a two-page document, I wonder if the committee 
would entertain a motion that this be made an appendix to 
our proceedings? 


The Chairman: Could I have a motion to adopt this as 
part of this hearing? 


Senator Connolly: At this juncture? 
The Chairman: Yes, at this juncture; not as an appendix. 
Hon. Senators: Agreed. 


Text of document follows on next page. 


Senator Connolly: Just scanning this page that we are 
now discussing, I note that the average rate for the 
Canadian company is 47 per cent as against 36 per cent in 
the United States. 


Would you say, Mr. Hart, that the difference in the tax 
rate is due to the general American tax laws, or is it due to 
specific arrangements made for this industry? 


Mr. Hart: The differential arises out of the technical fea- 
ture that pertains particularly to the forest products indus- 
try in the United States. Under the tax iaws of the United 
States a forest products industry is able to classify a 
substantial portion of its profits into a category that is 
subject to a capital gains tax rather than to the normal 
corporate tax levels. What this hypothetical illustration is 
meant to indicate is the impact of this margin of 
difference. 


Senator Connolly: So it is a matter of a reduced tax ona 
wasted asset—the return from a wasted asset? 


Mr. Hamilton: A renewable asset. 
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1, It is assumed that the company operates entirely within the bound- 
aries of the particular state or province. 


2. The federal tax rates are those that will be applicable, according to 
present information, to public corporations in Canada and to income 
over $25,000 in the United States. It is assumed that the proposed 
investment tax credit of 7% will be in force in the United States. 


3. Income from timber represents the capital gains treatment (for tax 
purposes) of the excess of current market value of standing timber 
over original cost. Wood cut is charged off at current market value 


Senator Connolly: A renewable asset, perhaps, in your 
case is a more apt description. 


Mr. Hart: The key point, senator, is that the technique 
does exist, and it is the resultant impact rather than the 
technique used to get there that is of critical importance. 


Senator Connolly: In other words, there is a special tax 
situation applicable to the forest products industry in the 
United States which is different from the general tax 
laws? 
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in determining income subject to taxation with the excess over 
original cost taxed as a capital gain. The percentage of total income 
represented by income from timber ranges from quite low to close 
to 100%. For purposes of this comparison it is assumed 30 per cent of 
income is represented by the gain in the value of timber. 


4. Income subject to logging tax after processing allowance is assumed 
to be 65% of income. 


5. Capital cost allowance increased by 15 per cent, charged at 15 per 
cent per year. 


Mr. Hart: Yes. 


Mr. Hamilton: One of the other features in this calculation 
is the investment tax credit, but that applies to all indus- 
tries. The point you just mentioned is unique to the forest 
industry. 


Senator Burchill: Does that hold true with respect to Scan- 
dinavian countries too? 


Mr. Hart: They have a different approach, sir. They are 
allowed to set aside, as retained earnings, capital for 
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future use without paying any tax on it. In other words, 
the retained earnings part that they do not distribute in 
dividends does not attract any tax at all; it is deposited 
into the national bank; it gets interest; they then come 
forward and request permission to utilize this, which 
introduces some part of state control, if you like, on the 
rate of expenditure and when it is spent, but they have 
that credit which is non-taxed to bring back and spend in 
their business. 


The Chairman: Whatever method is used, the net result is 
that you turn out to be at a competitive disadvantage. 


Mr. Hart: I think this is the point we are trying to 
establish. 


The Chairman: I take it you are not trying to suggest to us 
that we should recommend the Swedish or the United 
States system? 


Mr. Hart: No. 
The Chairman: I take it you have proposals of your own. 


Mr. Hart: We do have a proposal. You have come right to 
the heart of our problem. The competitive disadvantage 
with respect to tax structures does exist. I might point out 
again with respect to this example, this may not even be 
the whole story, because this particular example for 1972 
does not take account of any advantage the United States 
firm may get from the DISC proposal, which they seem 
about to adopt, which would further widen the differential 
to the American companies advantage. On the other side, 
while this statement does include the recently announced 7 
per cent reduction in Canada, we must keep in mind that 
that is only in effect for one year as currently announced. I 
would say this hypothetical case is a fairly modest state- 
ment of the difference. 


Senator Burchill: Does what you are saying now apply to 
other forest products, such as logs, lumber and plywood? 


Mr. Hamilton: Yes, sir. 


Mr. Hart: Yes. We think, quite frankly, that this differen- 
tial in the tax burden on the industry in Canada compared 
with its major competitors is historically the major factor 
that is applied to the industry today. This has affected our 
ability to be competitive, to have lots of muscle in export 
markets and rebuild our plant in this country. Having 
reached our present situation, which is anything but admi- 
rable, we are pretty concerned about the future, because 
we know that the demand for wood fibre is growing; it has 
a modest rate of growth. We know that plants will be built 
somewhere in the world to supply that fibre, and in the 
present state we are very concerned that these plants will 
not be built in Canada. We have resources in terms of 
people and fibre, but so do other people, and with more 
favourable tax rates they will grow and we will not. 


The Chairman: To what extent, if at all, does the 10 per 
cent United States surcharge affect your operation? 


Mr. Hart: It has a very substantial impact on those por- 
tions of our operation that supply paperboard, linerboard, 
fine paper, wrapping paper, the so-called specialty grades 
of paper. 


Senator Connolly: Finished products generally. 


Mr. Hamilton: There are only two major classifications of 
paper products which do not attract the 10 per cent sur- 
charge. One is market pulp and the other is newsprint. All 
others attract the 10 per cent surcharge. 


Mr. Hart: I am sure the point you are most interested in is 
what we would propose to correct the situation. 


The Chairman: That is right. 


Mr. Hart: We have recommended as a part of tax reform 
that the forest products industry be allowed to earn a 
tax-free investment allowance up to one-third of its 
income subject to taxation. This is in a proposal made to 
government very early this year. We propose that it be 
earned by expenditures in qualifying fields, such as organ- 
ization, plant improvement, improvement in woodlands 
operation, pollution abatement, and plant expansion 
where justified. This is merely our offsetting technique to 
try to get ourselves on side with the basic corporation tax 
burden that the Americans and Scandinavians have. They 
arrive at that lower base by their own methods. We are 
proposing what we consider a uniquely Canadian 
approach to it. It is very much a carrot and stick opera- 
tion, which would force the companies to modernize in 
order to qualify for income tax reduction. We think it 
should give us the muscle in the export markets that we so 
badly need, to modernize. 


The Chairman: Is that developed in the brief? 


Mr. Hart: It is developed in the brief we submitted earlier 
in the year and discussed with your committee, I think it 
was about March of this year. We would be happy to 
supply additional copies if you would like to have them. 


The Chairman: No, I think we have copies. 


Mr. Hart: The document I am referring to is called ‘“Cor- 
poration taxes and growth in the pulp and paper indus- 
try”. It was a submission to federal and provincial govern- 
ments in February, 1971. Mr. Bell is just pointing out to me 
that there are two statements before you which indicate 
the means of application of this investment tax allowance. 


The Chairman: 
abatement’’? 


One has the heading “Logging tax 


Mr. Hart: No. I am referring to the document headed, 
“EXample of application of forest industries investment 
allowance.” 


Senator Benidickson: Does anybody have the record of the 
date that was presented? I assume you are talking about 
your presentation in respect of the White Paper. 


Mr. Hart: It was submitted in February 1971, and was 
discussed with this committee, I believe, in about March. 


Senator Desruisseaux: It 
department? 


was discussed with the 


Mr. Hart: Yes, sir. 


Senator Benidickson: It was part of your submission on 
the White Paper. I am merely pointing out it has already 
been printed and is available. 
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Mr. Hart: I perhaps stand corrected, Mr. Chairman. One 
of my colleagues says we discussed the matter in general 
terms with this committee, but we did not discuss our 
submission in March. If I may, I would like, if senators 
would be willing to receive it, to supply you with copies of 
the document “Corporation taxes and growth of the pulp 
and paper industry”, which does outline in considerable 
detail our proposals for correction. 


The Chairman: Very well. 


Mr. Hart: On the matter of the general rate of corporation 
tax, we pointed out the need for competitive reasons to 
have a rate lower than that in the United States. The 
reduction of 7 per cent for the period July 1, 1971 to 
December 31, 1972, is a step in the right direction, but it 
did take a long time to accomplish and it is only a tempo- 
rary measure. 


Senator Benidickson: It applies to all industries. 
Mr. Hart: Correct. 


Hon. Mr. Phillips: What is the justification for any position 
that this particular formula should be applicable to the 
forest industries inclusive of logging, as Senator Burchill 
mentioned, and not to other industries that engage in the 
marketing of natural products on world markets? 


Do you justify your position specifically because of the 
nature of your industry, or do we have to make an expla- 
nation, if we accept your view, that you should not be 
assimilated to mining or any other world industry based in 
Canada that sells on world markets? That is the obvious 
reaction to any recommendation we may make. 


Mr. Hart: We have been asked several times by Depart- 
ment of Finance officials, in making this presentation to 
them, that if the proposal we have made were granted on 
behalf of forest products industries would not the depart- 
ment receive similar requests from other industries. I 
think in all honestly our answer has to be that of course 
you are likely to. But a government has to govern and has 
to make decisions to justify the case. I opened my state- 
ment by saying the factor we feel is of absolutely critical 
importance is that industries that sell in international mar- 
kets must have corporation tax burdens that are competi- 
tive with their competitors, unless perhaps in the rare 
circumstance that we had an industry in Canada that 
could be so prosperous that it could stand any kind of a 
tax rate. But in the real world in which we live, I feel that 
international industries have to have corporate tax bur- 
dens which are roughly equitable to those of their 
competitors. 


The Chairman: That is acknowledged in the White Paper. 
I can recall a statement made in the White Paper that 
fiscal policies in relation to multinational companies in the 
foreign field, meeting competition in the foreign field, 
must be such that there will be no competitive disadvan- 
tage vis-a-vis those competitors. 


Mr. Hart: I think we had better find that portion of the 
White Paper. 


The Chairman: It is in the White Paper because I turned it 
up yesterday. 
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Mr. Hamilton: Unfortunately, it has not been translated 
into action. 


The Chairman: That is why I looked it up. 


Senator Desruisseaux: What is the percentage of the total 
production now? 


Mr. Hart: About 75 to 80 per cent, I think. 


Mr. Chairman, if I may return to your earlier question, I 
think we would argue that the differential taxation for 
different industries, depending on the competition they 
face in the world markets and the contribution they are 
likely to be able to make to Canadian economic growth, is 
a key factor in determining the level of tax burden. We see 
no justification in setting a level equal for all industries 
but which will not permit some of them to compete. 


Hon. Mr. Phillips: The mining industry and the petroleum 
industry are not going as far as you go in your brief. 


Mr. Hart: Perhaps they do not have as good a case as we 
have, sir. 


Senator Benidickson: The mining industry does have 
peculiar tax consequences in other ways. 


Hon. Mr. Phillips: I am trying to emphasize a point that a 
request has been made because of the peculiar nature of 
your industry, as distinguished from other natural 
resource industries, quite apart from the competitive 
aspect in Sweden and the United States. 


Mr. Hart: We have not based our case on the fact that the 
mining industry already has preferential tax treatment 
within the Canadian scene. In other words, we are not ‘‘me 
too-ing”’. 


Senator Connolly: Mr. Hart, at the present time your 
industry is in a very unfortunate position, I understand. Is 
that so? 


Mr. Hart: I beg your pardon. 


Senator Connolly: The Canadian pulp and paper industry 
is in a very depressed condition, a terribly depressed con- 
dition in fact. Now, it was not that way perhaps three or 
four years ago. Then you were in a very prosperous condi- 
tion, I gather. 


Mr. Hart: I think that is relative, sir. I think we would 
argue that we have been subject to this trend for some- 
thing in the area of 10 or 12 years. Perhaps we have beena 
little slow in realizing what has happened to us. 


Senator Connolly: That is what Iam coming to, because it 
seems to me that at one stage, even though you had these 
excessive rates of taxation, if you want to describe them 
that way, you were still able to sell your products, because 
the world demand was very great. But once the world 
demand falls off in any way, as a result of what you have 
said earlier, namely, that economic conditions deteriorate 
abroad, then weaknesses in the tax system put you in an 
unfair position in competition with other world producers. 
Is that a fair statement to make? 


Mr. Hart: Yes. 
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Mr. Hamilton: I think what you have said, sir, is fair. I 
might just go a little further in this. Most of us in the 
industry would be of the opinion that the trend began to 
become unfavourable at the beginning of the 1960s, and 
the devaluation of the Canadian dollar was a good paint 
job over some cracks. It amassed some of the basic under- 
lying trends such as taxation and the increase in the 
capacity of the industry, not only in this country but in 
other parts of the world as well, which have greatly dis- 
torted the operating rates in the industry. And this puts a 
severe strain on the profits. The trend was set back then, 
but the prime factor was the devaluation of the Canadian 
dollar. The trend was unfavourable before we ran into the 
revaluation upwards of the Canadian dollar when it was 
allowed to float. But this was the single most serious step 
when the problems began to occur. 


Senator Connolly: The change in the valuation of the 
Canadian dollar is obviously a factor that affected the 
situation in your industry both positively and negatively; 
and this is a situation which we have not yet discussed 
here. I do not know that we really need to, but it is good to 
have this pointed out to us. 


Mr. Hamilton: The industry has to be so structured that it 
can take this kind of variation in its stride. If it cannot do 
that, it does not hold a strong position. 


The Chairman: I think we should put into the record at 
this point two examples of applications of Forest Indus- 
tries Investment Allowance. 


Text of Examples follows. 


EXAMPLE OF APPLICATION OF FOREST INDUSTRIES 
INVESTMENT ALLOWANCE 


Assumes income of 100, of which 60 is from logging 


: Logging 
Current Situation Tax Hate. Tax x Abatement Net Tax 
Kedersl (hares etn te, ak eied 40 4 36 
LOFOVANTCLAl Cac. eee: 2 arya rca 12 2 10 
Msreyerenteies ARNG Se Laan Gein ome 6 6 
6 BY, 
Tax Logging Tax Earned Net 


Proposed Situation Re ate mbatement Reduction Tax 
MederaleWaxie wks vases os 40 4 13 23 
Lerowaciealiah aiscametine aa eaene 12 2 4 6 
Wogauncuallaxer oie eer ey 6 6 
6 17 35 


Norte: Taxes in the current situation have been calculated on the basis 
of a pulp and paper company operating in Ontario or Quebec. 
For such a company operating in British Columbia the net tax 
would be higher because of higher logging tax. Rate is as given 
in Reform Bill for 1972. 


EXAMPLE OF APPLICATION OF FOREST INDUSTRIES 
INVESTMENT ALLOWANCE 


Assumes income of 100, of which 60 is from logging 


Logging 
Current Situation Tax Rate Tax Abatement Net Tax 


Hederal axes. peee ee 36.5 4 Seana) 
Pro vinciale eae. ieee ee 1270 Ps 10.0 
THOS eine aes as he ae eee 6.0 6.0 
6 48.5 
Logging 
Tax Tax Earned Net 
Proposed Situation Rate Abatement Reduction Tax 
Rederaliaxna «58a 36.5 4 1272 20.3 
Prowincials axe: oye oa) 2 4.0 6.0 
TOgming MC Ax eee sp onan eter 6.0 6.0 
6 G22 ape 


Nore: Taxes in the current situation have been calculated on the basis 
of a pulp and paper company operating in Ontario or Quebec. 
For such a company operating in British Columbia the net tax 
would be higher because of higher logging tax. The rate of 
federal tax is that applicable in 1972. For 1978, the 7 per cent 
reduction would no longer apply and federal rate would be 49 
per cent. 


The Chairman: This is the substance of the request you 
are making? 


Mr. Hart: That is correct sir. 


The Chairman: It will be published. You say that the 
exchange situation in the devaluation of the Canadian 
dollar, together with your other operations, distorted the 
picture regarding the operating profits of the industry? 


Mr. Hamilton: Similar to a drastic price increase, in 
effect. 


Mr. Hart: Mr. Chairman, if the suggestion is being made 
that an upward trend in demand is going to correct this 
fundamental problem, I think we are misleading 
ourselves. 


Senator Connolly: I did not suggest that. That might 
result, but you still have the underlying inequity that 
plagues your industry. 


Mr. Hart: Yes, we will not participate in the upward trend 
in demand unless we have a better base from which to 
operate. 


Hon. Mr. Phillips: Suppose the dollar was pegged at 923 
cents, would you need this relief? 


Mr. Hart: Yes, because naturally it would be unrealistic to 
peg it at 923 cents. 


The Chairman: Tell me, Mr. Hart, is there any way, other 
than giving tax abatements and reduction in corporate 


October 28, 1971 


Banking, Trade and Commerce 


rates, by which the problems of the industry could be dealt 
with? In the mining industry, and the oil and gas indus- 
tries it is dealt with in a variety of ways, by write-offs, by 
accelerated write-offs, by factors of earned depletion, all 
of which have the effect of substantially reducing the 
amount of earnings. Is there anything along that line that 
would accomplish the result that you are seeking, or which 
you feel is necessary? 


Mr. Hart: Mr. Chairman, we have in effect reeommended 
a procedure which does reduce the volume of earnings 
that are subject to tax. lam certainly not informed enough 
to recommend other procedures. We have made one spe- 
cific proposal which we feel would be a satisfactory solu- 
tion to the problem. If there is sufficient understanding 
that the problem does exist, then, it seems to me that 
man’s imagination in this area can be almost limitless, 
and, to me, the technique is secondary to the recognition of 
the problem and the intent to correct it. 


Senator Gélinas: Have your submission to the Govern- 
ment actually been turned down, or is it just being held in 
abeyance? 


Mr. Hart: It is hard to say, senator. We have not been told 
that it is going to be adopted. On the other hand, it has not 
been adopted and it is not mentioned in the Tax Reform 
Bill, nor has it come up in any hearing. We are still press- 
ing for it. 


Senator Benidickson: You say the real presentation was 
subsequent to the floating of the dollar. 


Mr. Hart: It was earlier this year, and our recommenda- 
tion was that it be adopted either as a measure of tax 
reform or sooner by other means, if possible. 


Mr. T. Bell, President, Abitibi Paper Company: We have had 
no sympathy from the Department of Finance whatsoever. 


Mr. Hamilton: Not that we have been able to detect. If 
there is sympathy, it is not evident. 


Senator Macnaughton: Would you say you have been 
ignored? 


Mr. Hamilton: No, I would not. I do not think that would 
be fair to the department. 


Mr. D. A. Wilson, Director, Canadian Pulp and Paper Associ- 
ation: We have come close to being ignored. 


Mr. Hamilton: Let us say we have certainly had the oppor- 
tunity to meet with them and discuss it with them. 


The Chairman: There may be some feeling against grant- 
ing a favourable reduced tax rate to a particular industry 
if there is some other way of giving the benefit, by reason 
of peculiarities in the operation of that industry. 


Do you have any suggestions in that regard? 


Mr. Hamilton: I gather, Mr. Chairman, you are staying 
within the tax structure? 


The Chairman: Yes. Do you want to move into another 
area? 
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Mr. Hamilton: There are many other areas. For example, 
you run into transportation problems, the combines legis- 
lation, the competition act, and so forth. There is a whole 
range of other areas, all of which in total could have a 
significant impact on the ability of the pulp and paper 
industry to be competitive. 


The Chairman: The only one that is immediately before 
us is Bill C-259. We are not proposing to bring before us 
the so-called ‘‘competition bill.” It has a long road to move 
along before it gets to this committee. 


Senator Connolly: I hope I am not putting my head or my 
hand into a hornet’s nest here, but what percentage of this 
industry is Canadian-owned and what percentage is 
foreign-owned? 


Mr. Hamilton: The best guess, senator, is that between 55 
and 60 per cent is Canadian owned. 


Mr. Hart: That has not changed significantly in the last 
seven or eight years. 


Senator Connolly: Do you sense any feeling that because 
there is a large percentage of foreign ownership perhaps 
spcial tax treatment for the industry is not forthcoming? 


Mr. Hart: I have not felt that, sir. Quite frankly, I believe 
the basic road-block is that it may be unrealistic to expect 
the Department of Finance, which obviously has to take in 
enough money to pay the Government’s bills, to propose a 
major reduction in its tax revenue. It seems to me the 
impetus has to come from other areas of the Government 
which recognize the economic problems and the social 
problems involved, as well as the opportunities for growth. 
This is where the pressure on the Department of Finance 
has to come from. 


Senator Connolly: But surely we are not discovering for 
the first time that the forest is a depleting asset in our 
country. It is renewable, if you will, but at a cost, and if 
there are aspects of the tax laws that apply, for example, 
in the mining industry and the petroleum industry, they 
should also apply to the forest products industry. Has any 
suggestion ever been made as to how this could be done? 


Mr. Hamilton: I think this point is covered in our original 
submission on the tax structure. 


Senator Connolly: Was this the first time that it had been 
put before the Government? 


Mr. Hamilton: I would say that last year was the first 
time. 


Mr. Bell: That is right. 


Senator Connolly: But this is a basic condition which has 
persisted since the beginning. 


Mr. Hamilton: It has persisted for a long time. 


Senator Connolly: I wonder why the tax laws did not 
recognize this fact. 


The Chairman: The problem did not become acute. 
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Mr. Hamilton: I believe you could rightly challenge the 
industry in that the industry did not in fact make it their 
business to bring this situation to the attention of the 
Government. 


Senator Benidickson: Were you not inspired to look some- 
what more carefully at these matters as a result of the 
floating dollar? 


Mr. Hamilton: We were inspired to look at these matters 
as the result of a whole series of circumstances, senator. 


Senator Connolly: I remember, Mr. Chairman, when we 
had a committee of this house on land use one of the most 
important submissions was made by this industry and that 
was with respect to the replenishment of the forest. This is 
not new. Surely, at that time the tax implications should 
have been triggered by the work of the committee and by 
the submission made by the industry? 


The Chairman: It is a pertinent point, senator, but it 
seems to me that we should not look back at this time. 


Senator Connolly: No, Mr. Chairman, but the answer to 
your question obviously is that this approach has not been 
made. 


The Chairman: When you renew or you have a reforesta- 
tion program, how would the cost of that be dealt with for 
tax purposes? 


Mr. Hamilton: It varies widely across the country because 
it is a provincial matter. 


The Chairman: But do you write it off as an expense or 
do you treat it as a capital item? 


Mr. Hamilton: It is an expense, to the extent we incur 
expenses. 


The Chairman: It may well be that it is not sufficient to 
treat it as an expense. It may be that you need something 
on top of that that might be parallel to earned depletion in 
the mining, oil and gas industries. Those expenses would 
also qualify as a deduction from your earnings. 


Mr. Hamilton: Yes. 


Mr. Hart: This could be an alternative technique that you 
are proposing. 


The Chairman: I am just trying to search and reach out. It 
seems to me this is the politically-wise preferred area as 
opposed to a tax reduction. 


Mr. Hamilton: We have structured our suggestion here, 
Mr. Chairman, in a manner which is parallel to the mining 
industry; but we have based our reasoning for suggesting 
that consideration be given to it, not on the fact we want to 
be the same as the mining industry, but as a road to parity 
in the tax structures, with our competitors. 


The Chairman: The overall answer, of course, is that if 
you are not making money these allowances do not do you 
any good. 


Mr. Hamilton: That is correct, and there would be an onus 
on the companies to get themselves in a position where 
they could take advantage. This, we felt, answered the 
valid criticism that grants and other special types of deals 
can, in fact, be supportive, but it is not socially or economi- 
cally desirable for them to do that. 


Senator Benidickson: We cannot only concern ourselves 
with the matter of taxation and the corporate features. 
You are a tremendously important industry in Canada 
from the point of view of the number of people you 
employ. Have you anything to say as to where you stand as 
an employer of labour in Canada? 


Mr. Hamilton: In manufacturing, I believe, we are “num- 
ber one’’. 


Senator Benidickson: I would think so. 


Mr. Hamilton: This, I might add, with the chairman’s 
permission, places a tremendous responsibility on the 
management of these companies because we are like the 
mining industry in that, if a mine closes down, the town 
closes down; if a mill shuts down the area goes down. 


Senator Benidickson: In the area I have represented for 20 
years the mill is a major source of employment. 


Mr. Hamilton: It is a fact that today there are many mills 
in this country which are running just because of the 
social responsibilities of the company concerned, but the 
arithmetic of it says they should be shut down. 


Senator Burchill: Do you get any tax relief on account of 
the money you spend on pollution control? 


Mr. Hamilton: Not as yet. 


Senator Burchill: That would be a point to hammer home. 


Mr. Hamilton: We have been hammering that point home 
at the federal level and also at the provincial level. Some 
of the provinces have rescinded in one way or another 
their sales taxes. Some provinces have kept pollution 
abatement facilities out of real estate tax rolls, which is an 
advantage. But in terms of the federal Government we 
have got a 50 per cent straight line write-off on these 
facilities, but that is the extent so far. 
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The Chairman: It may be that something akin to DSIC 
would be a help, because there on export sales you get 
really an abatement in your taxes. 


Mr. Bell: That is on new facilities for export. We are 
already in the export business and to add new facilities in 
an already glutted market does not make sense. 


The Chairman: That is why I said “similar to”. I was 
thinking in terms of to the extent of the proportion of your 
income from export sales to your total income; if that was 
segregated and treated specially by a reduced corporate 
rate, there would be lots of justification for that, because 
Canada to live must have export sales and you cannot 
have export sales unless you can sell and make money on 
them. To do that you must be competitive, so you could 
find justification, I would think, and politically justified 
considerations at this time, because we certainly have to 
be export conscious. 


Mr. Hart: I detected from a point you mentioned earlier 
that you are concerned about the acceptability of our tax 
proposal, which we are going to send you in detail, 
because I think you characterized it as simply a tax reduc- 
tion. When you see the detail of the proposal I think it may 
commend itself to you, because it is in fact an earning 
process. This is not a reduction in taxes which the compa- 
nies will come by easily; they will have to earn it through 
our proposal by expenditures in expansion or moderniza- 
tion or pollution control. 


Senator Macnaughton: I am under the impression that 
under the new Department of the Environment there is a 
fund that has been set up fairly recently to which you can 
apply for aid and assistance in the building of pollution 
control measures or works. 


The Chairman: I do not think it is within the scope of 
what we are looking at now. I was going to suggest that 
this was a very interesting and provocative discussion; it is 
not going to resolve anything today, because we are wait- 
ing for some more material. We may get some ideas as to 
an area of approach that would be different from just a 
straight tax reduction, and maybe you will too, now that 
you know what our thinking is. Could we move on to the 
next heading? 


Mr. Hart: Turning to the more technical aspects of the 
bill, we have listed in our submission with respect to Bill 
C-259, after the general introductory comments about the 
level of taxation, a number of points with respect to 
clauses about which we are concerned. My colleagues 
would be prepared to try to answer any detailed questions 
you might have on these, but I should point out that we are 
not sure we have listed all the changes; in fact, we are 
almost sure we have not listed all the clauses that we will 
ultimately be concerned about. We think this is one of the 
very serious problems about this bill, namely, how you get 
to understand it. 


I would like to give three examples that we discussed 
this morning in preparation for this meeting this after- 
noon. In our submission to government last February, in 
this document we are going to send you, we urged that 
techniques be found through federal-provincial negotia- 
tion to provide for full abatement of logging taxes so that 


the forest products firms would not pay a greater corpora- 
tion tax than the rate that normally applies to the corpora- 
tions generally. I do not want to go into the details of the 
logging tax structure now, but it does have the effect that 
in certain provinces the abatement for the logging tax is 
not complete and companies wind up paying a higher rate 
of corporation tax than companies generally. 


At the very least, we have been under the impression 
from discussions we have had with government officials 
that the present incomplete abatement would not be 
reduced. However we now find from a careful reading of 
Bill C-259 that under certain circumstances the provisions 
of the bill will in fact reduce the already less than com- 
plete offset for that logging tax. 


We have prepared a special statement on this point, a 
copy of which is before you, which is called “Logging tax 
abatement”. I merely mention that to indicate two points. 
First, we are concerned that logging tax abatement, even 
though now not complete, has a possibility in certain cir- 
cumstances of being less complete in the future. Also it 
illustrates that we are almost shooting at a moving target 
on this bill, which seems to be moving faster than we can 
keep up with on the clauses and the changes. 


The Chairman: On that point, I would suggest that we 
print this memorandum, “Logging tax abatement”, as part 
of our proceedings today at this point. Is that agreed? 


Hon. Senators: Agreed. 


Text of memorandum follows. 


LOGGING TAX ABATEMENT 


The intention of the present Income Tax Act (Section 
41A) was to provide full abatement to the taxpayer for 
logging taxes imposed by the Provinces, provided the rate 
of logging tax did not exceed 10% and the Province con- 
cerned abated one-third of the logging tax against its Cor- 
poration Tax. A measure of logging tax has, however, 
always been disallowed for Federal tax purposes on 
technicalities. 


Bill C-259 now proposes to ensure that there will be 
further and potentially serious double taxation due to 
logging taxes: this will be particularly severe whenever the 
company as a whole has a tax loss in a year or whenever 
the non-logging operations suffer a loss. These provisions 
are particularly harmful as the double taxation arises 
when the company can least afford it. 


Another anomaly occurs as the half of the capital gain 
on the sale of a timber limit that has to be brought into 
income is excluded from the taxable income available for 
a logging tax credit, even though the whole gain may be 
subject to logging tax. 

The most suitable solution to the problem of logging 


taxes is that proposed for mining taxes in Bill C-259—as 
proposed in an earlier CPPA Brief. 


A sample calculation of the effects of this extra tax is set 
out in Appendix A. 
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ILLUSTRATION OF DOUBLE TAXATION 
DUE TO SECTION 127 OF BILL C259 
Year 
Year 1 2 3 4 
Rogaine Incometss ate eee ee LOO 100 (100) 100 
NMininesincome seer et ee ee 100 — = 100 
Half Capital Gain on Sale of Timber 
Ucimmate(Sec: 12004 we menh. 21st. ee — — 100 
Other Business Income.............. 100 (50) (50) — 
TCO Mee ees Farce a kik oo eee 300 50 (150) 300 
WHOSSeSPHOL WAT CME fem makin feet: = = — (150) 
TaxcblesInGomen) sahil. wnduesw ee 300 50 (150) 150 
NGO Sonn Sal axe ea Asner Ay i Aaa 6 6 a 18 
Federal Tax Net of Provincial 
Eon 1ole ils, Cele Rene inc be ee ee areata tae 120 20 — 60 
Less Mining Income Adj........... (15) — (15) 
Orrin ax Ady yee 1) (3) @)* 
iINeteb ed eran Mast, x. Moats Gali 101 17 = 49 
Provincial Corporation Tax.......... 3 6 = 18 
Mess WozeimowlaxmAC joes. cn cane (2) (2) — (6) 
34 4 5 12 
Provincial Wopeineslax....o...2-5.0- 6 6 = 18 
Prowmeral WMininowiaxe an. acuencss se 15 — — 15) 
Total Wayans Sek? 29 ee BLA. 156 27 == 87 
| RACE 1c i kone eee Pie A eee eae 52% 54% = 54% 


*6.2/3% of taxable income less mining income or investment income, 
i.e., 6.2/3 & (150—100)/100. 
** Assuming 40% processing allowance and 10% rate. 


Mr. Hart: There is a second point I might use by way of 
example. Clause 192(13) of the bill, dealing with designated 
surplus, has already been amended in one of the 95 
changes, and I understand amended primarily to correct a 
defect in drafting. It is our view again on what inspection 
we have been able to make of that clause that it creates an 
even worse situation than the unamended clause, and that 
it could give rise to very serious cases of retroactive 
taxation. 


The Chairman: When you say a worse situation, I take it 
you do not deal specifically with that point in your brief as 
to what is the worse situation? 


Mr. Hart: No, sir. It is not even in our brief. 


The Chairman: Then we would like you to point that out 
to us, because we are all operating in that field, for 95 
amendments is a lot of amendments to digest and 
correlate. 


Senator Benidickson: On a 1000-page book. 


The Chairman: You, with a special problem, would be 
looking at that special thing, and therefore would detect 
the defects maybe a little faster than we would. Would you 
give us a short memo on that point, then we do not need to 
take any time in discussing that point now. 


Mr. Hart: We will send you a memo. 


Hon. Mr. Phillips: In connection with designated surplus, 
it has been suggested from certain quarters that the bill 
would be substantially simplified if designated surpluses 
were eliminated from the statute completely, and that we 
would be dealing solely with undistributed earned income 
and capital surpluses. Do you see any particular reason 
why the statute should be burdened with designated sur- 
pluses, in view of the introduction of the capital gains tax? 


Mr. Hart: Mr. Chairman, may I ask Mr. Brooke to 
respond to that, because he can do so much more effec- 
tively than I can. 


Mr. Colin Brooke, Manager, Tax Division, Domtar Limited: I 
agree, sir, on the introduction of the capital gains tax. I 
would have thought this provision on designated surpluses 
was absolutely redundant. 


Hon. Mr. Phillips: I would like to put a halo over your 
head. 


Mr. Hamilton: Don’t bother. That would cost us more 
money. 


The Chairman: You may not realize it, but Senator Phi- 
lips was riding a pet view of his and now he has your 
support. Shall we move on? 


Mr. Hart: Mr. Chairman, I was trying to give examples of 
the difficulty of keeping up with this bill. Another one is, 
of course, that the Minister of Finance has announced still 
further revisions will be forthcoming. Quite frankly, I do 
not know quite how we are supposed to keep up with those 
and make comments on them before the bill is due for 
enactment. 


The Chairman: We will do the best we can. 


Mr. Hart: Generally, Bill C-259 introduces considerable 
rigidity into business operations, in our opinion. We do not 
support this, primarily because we have been exposed 
through our competitors to corporate tax structures in 
other countries which are based on giving corporations as 
much flexibility as possible. So this is a point about which 
we are concerned. To give you some examples, the bill 
goes to great lengths to close some minor loopholes, but in 
the process it sets up conditions that we feel will just 
hamper business development. For instance, some corpo- 
rations will suffer tax penalties in accomplishing much 
needed reorganizations for purposes of efficiency. It is our 
belief that tax-free reorganizations should be permitted. 

The bill requires payment of corporation taxes very 
often months before the receipt of the cash upon which 
those profits—or in our industry hopefully those profits— 
will be based. We think that the reverse should be true. 


In the case of a company making an incorrect election, 
the penalty imposed in some cases can be confiscatory. 


The Chairman: You do not need to develop that at all, 
because I would think that there is a pretty firm view in 
the committee on the penalties. If you are out one cent in 
your calculation of undistributed income, they can invoke 
the full penalty of the law 100 per cent. Of course, this just 
does not make sense. We have had submissions on that. 
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Mr. Hart: I suspect that you are much more knowledgea- 
ble in this area than we are, Mr. Chairman. We are really 
leading up to the point that we believe that the adoption of 
the reform bill in January, if this is the schedule, does not 
provide for adequate discussion of the bill. There are a 
great many things wrong with it. Meanings are obscure. 
There are punitive sections and there are the 95 amend- 
ments. And there is more to come I suspect. 


I think a real element of which we can all be concerned 
here, too, is that there has to be some co-ordination 
between the federal and provincial governments. 


Senator Benidickson: Particularly with respect to a natu- 
ral resource industry. 


Mr. Hart: Precisely. 


The Chairman: We are conscious of those things, and we 
are going to do the best we can. 


Mr. Hamilton: I might suggest, Mr. Hart, that if you were 
just to go down the list of the particular points, the Chair- 
man might indicate which ones he would like to have us 
amplify. Although most of them are particular to the 
paper industry, generally they are applicable to the whole 
of industry. 


The Chairman: On some of the points on your list we 
have already had discussions. For example, your nothings, 
your consolidated returns and the corporate tax instal- 
ments and tax-free reorganizations. 


Mr. Hart: No. 6 has been partially taken care of, I believe, 
in amendment. 


The Chairman: So that takes us down to No. 7. I can tell 
you that on dividends received from foreign affiliates we 
have had excellent submissions from Massey-Ferguson 
and from Alcan. We had almost a catechizing from them, 
and, as they are very knowledgeable in that field, they 
were very helpful to us in the information we received. 
Actually, we are doing some writing on this now so that I 
cannot take it any further than that. With all due respect to 
your paragraph 7, I do not think it will add anything to our 
fund of knowledge or will effect a change in the view with 
which we are approaching the subject at the present time. 


You have already spoken about the additional tax on 
excessive election and you have heard what I had to say 
about that. I take it there is nothing further you want to 
add. The question is how a penalty of that kind could 
possibly be justified, if you make a mistake in the calcula- 
tion of your undistributed income. Is there anything fur- 
ther you wish to add? 


Mr. Hamilton: No, sir. Many of these subjects have been 
brought up by many others who have appeared before 
you. 


The Chairman: We are always open to hearing anything 
additional that you wish to say. Now, on the dividend tax 
credit is there anything special you wanted to add there? 


Mr. Hart: Just what is in the statement, Mr. Chairman. 


Mr. Hamilton: I do not think there is anything we would 
add to what is said there, Mr. Chairman. 


The Chairman: Now, allowances for automobiles and 
club dues. This looks pretty much like a policy decision by 
the Government. I think we did express views on that in 
our report. Is there anything further you would like to 
point out? 


Mr. Hart: No, Mr. Chairman. We came prepared on these 
detailed points to respond to questions, if that was your 
wish, but we have nothing to add to the brief statement we 
have made on each point. 


The Chairman: All right. We now come down to taxation 
and stock option benefits. We have had some submissions 
on that. Have you a point that you would like to make? We 
would certainly like to hear it. 


Mr. Hamilton: The only point we make, Mr. Chairman, is 
that we consider this as a mechanism by means of which 
we can compete in the North American market for talent 
in the management ranks of this industry. Some people 
think we need more talent so this would be one thing that 
would help us. 


The Chairman: Stock option benefits are a well recog- 
nized way of competing. This reduces the attraction. 


Mr. Hamilton: That is correct. 


Mr. Bell: Mr. Chairman, I should like to add one point. In 
our company, with American operations it is almost 
impossible to entice an employee of ours working in the 
United States back to Canada. There is no way we can get 
him to come back to Canada because of the difference in 
the tax structure. The employee option is only one way 
which you can add to this enticement, and there really is 
no enticement. So far as pulp and paper people talking of 
stock options is concerned, well, that is pretty redundant. 


The Chairman: Right now there is not much attraction. 
Mr. Hamilton: It is a good time to get them. 


The Chairman: With respect to the deemed disposition on 
ceasing to be a resident of Canada, we have had some 
submissions. I think there have been views expressed by 
some of our members that there are some circumstances 
in which, at the discretion of the minister, a departure of 
residents from Canada should not be subject to the penal- 
ties that are provided for in the bill; for instance—health 
reasons, age, change of job. We have looked very seriously 
at these things. I notice the heading ‘‘Capital Gains— 
Valuation Day” which is found on page 14. Have you 
anything to say about that? 


Mr. Hart: I believe a part of that has been corrected by an 
amendment, sir. 


Mr. R. W. Wilson, Tax Specialist, Consolidated Bathurst 
Limited: Yes, the area of capital gains respecting fluctua- 
tion has been altered to our satisfaction by the amend- 
ment; and there has been a minor alteration amending 
section 2 resulting from the purchase of bonds for sinking 
fund purposes. But I feel this is very nominal. 


The Chairman: You mean, if you go into the market and 
are able to pick up some of your bonds for redemption 
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purposes at, let us say, 80, with a resulting capital gain, 
you would have to pay tax on that gain. 


Mr. R. W. Wilson: Yes. 


The Chairman: You say they have done something about 
that situation? 


Mr. R. W. Wilson: They have done a little on that. 
The Chairman: What do you mean by “a little’? 


Mr. R. W. Wilson: A gain of, let us say, 20, in the case you 
were suggesting, will be treated as capital gain and, if we 
were to go through a refunding issue and settle the entire 
debt, I think it would be taxed on the income. I do not 
know whether that is a correct interpretation, but it is a 
possibility. 


The Chairman: I question the rules, and I think it is a 
good idea to make that notation in our report. But there 
are physical problems, I would think, in getting a ruling 
sooner than that. A ruling is certainly desirable, and there 
should be rulings available quickly, but how are you going 
to get them? 


Mr. Hart: Our single recommendation, Mr. Chairman, is 
that whatever provision can be made to enlarge the ruling 
and to make it more effective and more prompt is the only 
thing that we can do. There is a need for this to happen. 


The Chairman: The answer that has been given is that 
this will be a question the courts will have to decide, and 
this is not very satisfactory. It would interfere with the 
completion of normal business operations. 


Mr. Hart: The kind of discussion that you have promoted 
on this individual clause and the kind of response which 
we can give, which is at best incomplete, is like taking a 
shot at a moving target. We are very concerned about the 
implementation date of this bill. We feel it will not be done 
until such time as the federal and provincial governments 
have developed a system that truly and effectively meets 
our Canadian needs. We feel it would be very dangerous to 
try to solve some of these basic policy problems. 


The Chairman: This is exactly what we said in our report. 
We thought they were putting the cart before the horse in 
many ways; and to build a structure with the complexity 
that we have—and I am not critizing those complexities as 
such at the present time because a lot of them arose from 
the fact they were trying to do some very beneficial things, 
they were trying to write provisions into the bill in relation 
to small businesses, and so on—you may find yourself 
going up and down the same street and not recognizing the 
street, but in most cases they are trying to benefit the 
situation. There is nothing we can do about this at present, 
except to draw their attention to as many things as we 
think need to be 


Are there any other points? 


Mr. Bell: The main point in our submission is tax relief. 
Because we are competing in world markets, would it be 
more appropriate for us to base the main thrust of our 
request for relief on the export segment of our income? 


The Chairman: My own view, having heard many submis- 
sions and given careful consideration to it, is that that is an 


area in which the Governement, the public and everyone is 
really conscious of the problem. The US 10 per cent sur- 
charge brought that into prominence. 


Senator Benidickson: We know they are an important 
export industry; everyone knows that. 


The Chairman: Yes; Canada has to export to live and 
these exports do bring money to Canada. However, all that 
will be finished if they are not in a position to compete in 
those markets and it is important to Canada that they 
should be in that position. 


Mr. Hamilton: This becomes a very complex problem, as I 
think you gentlement all know, because of the commit- 
ments to GATT as to what is permissible. 


Hon. Mr. Phillips: Yes, plus the bookkeeping involved to 
segregate the export segment. 


Mr. Hamilton: We all know what is going on in the 
common market, where because of their value-added taxa- 
tion principles they are able to rebate the tax on exports, 
which very neatly solves the problem. 


The Chairman: I gather that Mr. Bell is referring to a 
solution directed to supporting the export industry in 
some way in the bringing home of its earnings. They 
operate in other countries, which have tax credits and 
incentives. The corporate tax rate as a result is much 
lower, but the benefits received in other countries are then 
taxed away to the extent of the difference between the rate 
of tax paid abroad and the Canadian rate. The net result is 
to create a disadvantage for the exporter and remove a 
competitive advantage that he may have had under the 
earlier system, where he could bring these dividends home 
with a certain percentage of voting shares without paying 
income tax. 


It might not be too difficult to illustrate in a presentation 
how invaluable that is. 


Hon. Mr. Phillips: Mr. Bell’s point is interesting; it is good 
sense, but difficult of application. For example, if a com- 
pany makes $5 million and, segregating it, over a million of 
that $5 million is made up of export trade, there you have 
the justification for a special rate of taxation, because it 
relates to the competitive features as we discussed them 
with regard to the United States. The question of treat- 
ment of expenses such as interest on funded debt and 
other items arises. Should they be related to sales, and so 
forth, and administratively would it work out? I think, 
with respect Mr. Chairman, that we might consider that, 
because it is the one basic justification that I have heard 
today, aside from the broad application of protecting the 
competition of world markets, that would justify a special 
rate. 


The Chairman: The Chamber of Commerce made a sub- 
mission the other day and I asked them to rate the priori- 
ties in looking at the bill with respect to the order of 
changes, and they gave us a rating in which they placed 
foreign source income as number 2. I told Mr. Crawford, 
who was explaining it, that to our way of thinking the most 
important item was multinational or foreign income 
because it cuts across our whole trade. 
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Mr. Hart: Mr. Chairman, as Mr. Bell suggested, if it could 
be achieved it is seven-eighths of a loaf, which is consider- 
ably better than half a loaf or no loaf at all, but it also 
defies the principle, if it is an accepted principle, that 
industries that are competing and subject to international 
competition should not bear a corporate tax burden higher 
than their competitors; and there is 20 per cent of our 
industry where international competition exists right here 
in Canada. 


Senator Benidickson: And that is the first argument you 
put forth this afternoon. 


Mr. Hart: That is right. 


Published under authority of the Senate by the Queen’s Printer for Canada 


The Chairman: If you go back and read a couple of 
paragraphs in the White Paper, and I suggest you do, you 
will see that that is enunciated there quite clearly and 
quite distinctly, and if I were asked to make a presentation 
as to the value of the export industry and how it should be 
treated, these are the first quotes I would use. 


Mr. Bell: It has not come out in the proposed legislation 
though, has it? 


The Chairman: No. Some inhibiting source came along. 


Thank you very much, gentlemen. 
The commitee adjourned. 


Available from Information Canada, Ottawa, Canada. 
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THE STANDING SENATE COMMITTEE ON 
BANKING, TRADE AND COMMERCE 


The Honourable Salter A. Hayden, Chairman 


The Honourable Senators, 


Aird 
Beaubien 
Benidickson 
Blois 
Burchill 
Carter 
Choquette 


Connolly (Ottawa West) 


Cook 

Croll 
Desruisseaux 
Everett 
Gélinas 
Giguere 


Grosart 
Haig 
Hayden 
Hays 

Isnor 

Lang 
Macnaughton 
Molson 
Smith 
Sullivan 
Walker 
Welch 
White 
Willis— (28) 


Ex officio members: Lynn and Martin 


(Quorum 7) 


Order of Reference 


Extract from the Minutes of the Proceedings of the 
Senate, September 14, 1971: 


“With leave of the Senate, 


The Honourable Senator Hayden moved, seconded 
by the Honourable Senator Denis, P.C.: 

That the Standing Senate Committee on Banking, 
Trade and Commerce be authorized to examine and 
consider the Summary of 1971 Tax Reform Legisla- 
tion, tabled this day, and any bills based on the Budget 
Resolutions in advance of the said bills coming before 
the Senate, and any other matters relating thereto; and 

That the Committee have power to engage the ser- 
vices of such counsel, staff and technical advisers as 
may be necessary for the purpose of the said 
examination. 

After debate, and— 

The question being put on the motion, it was— 


Resolved in the affirmative.” 
Robert Fortier, 


Clerk of the Senate. 
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Minutes of Proceedings 


Wednesday, November 3, 1971. 
(58) 


Pursuant to adjournment and notice the Standing 
Senate Committee on Banking, Trade and Commerce met 
this day at 9:30 a.m. to further examine: 


“Summary of 1971 Tax Reform Legislation” 


Present: The Honourable Senators Hayden (Chairman), 
Aird, Beaubien, Benidickson, Blois, Burchill, Carter, Con- 
nolly (Ottawa West), Haig, Hays, Isnor, Macnaughton, 
Molson, Smith, Sullivan and Welch—(16). 


Present, but not of the Committee: The Honourable 
Senators Heath and Laird—(2). 


In attendance: The Honourable Lazarus Phillips, Chief 
Counsel. 


WITNESSES: 


Hollinger Mines Limited: 
Mr. A. L. Fairley, Jr., President; 


Mr. Percy C. Finlay, Q.C., Vice President and Gener- 
al Counsel; 


Mr. Wendell F. White, Treasurer, Labrador Mining 
and Exploration Company Limited. 
The Canadian Life Insurance Association: 


Mr. A. H. Lemmon, Past President and President, 
The Canada Life Assurance Company, Toronto; 


Mr. Hervé Belzile, Past President and President, 
Alliance Mutual Life Insurance Company, Montreal; 


Mr. T. M. Galt, Chairman, Committee on Taxation 
and Executive Vice-President, Sun Life Assurance 
Company of Canada; 


Mr. J. A. Tuck, Managing Director; 
Mr. F. Kimantas, Tax Officer. 

Dominion Foundries and Steel Limited: 
Mr. J. Plumpton, Comptroller; 


Mr. A. D. Laing, Assistant Comptroller and Assist- 
ant to the Executive Vice President—Financial. 


At 12:00 o’clock Noon the Committee adjourned. 


22 orp 
(59) 


At 2:15 p.m. the Committee resumed. 


Present: The Honourable Senators Hayden (Chairman), 
Beaubien, Benidickson, Blois, Burchill, Carter, Connolly 
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(Ottawa West), Haig, Hays, Isnor, Macnaughton, Molson 
and Welch—(13). 


In attendance: The Honourable Lazarus Phillips, Chief 
Counsel. 


WITNESSES: 


The Canadian Institute of Chartered Accountants: 
Mr. R. D. Brown, F.C.A., Chairman, Tax Committee; 
Mr. Michael Carr, C.A., Member, Tax Committee; 
Mr. R. C. White, C.A., Director of Communications. 


At 3:35 p.m. the Committee adjourned until 8:00 p.m. this 
day. 


8:00 p.m. 
(60) 


At 8:00 p.m. the Committee resumed in camera. 


Present: The Honourable Senators Hayden (Chairman), 
Beaubien, Benidickson, Blois, Carter, Connolly (Ottawa 
West), Cook, Gelinas, Haig, Hays, Isnor, Molson and 
Smith—(13). 


In attendance: The Honourable Lazarus Phillips, Chief 
Counsel. 


The Committee proceeded to the consideration of the 
Preliminary Report respecting the Summary of 1971 Tax 
Reform Legislation. 


It was Agreed that typographical and other minor revi- 
sions and additions be left for the consideration of the 
Chairman. 


At 10:15 p.m. the Committee adjourned until Thursday, 
November 4, 1971 at 9:30 a.m. 


ATTEST: 
Frank A. Jackson, 
Clerk of the Committee. 


The Standing Senate Committee on Banking, Trade and 


Commerce 
Evidence 


Ottawa, Wednesday, November 3, 1971 


The Standing Senate Committee on Banking, Trade and 
Commerce met this day at 9.30 a.m. to give consideration 
to the Summary of 1971 Tax Reform Legislation, and any 
bills based on the Budget Resolutions in advance of the 
said bills coming before the Senate, and any other matters 
relating thereto. 


Senator Salter A. Hayden (Chairman) in the Chair. 


The Chairman: Honourable senators, we have four sub- 
missions this morning by: Hollinger Mines Limited; The 
Canadian Life Insurance Association; The Canadian Insti- 
tute of Chartered Accountants; and Dominion Foundries 
and Steel Limited. 


The first is Hollinger Mines Limited, represented by: Mr. 
A. L, Fairley, Jr., President; Mr. Percy C. Finlay, Q.C., 
Vice-President, Treasurer and General Counsel; and Mr. 
Wendell F. White, Treasurer, Labrador Mining and 
Exploration Company Limited. I understand that Mr. 
Fairley will make the opening statement. 


Mr. A. L. Fairley, Jr., President, Hollinger Mines Limited: Mr. 
Chairman and honourable senators, I would like to 
express our appreciation for your courtesy in allowing my 
colleagues and me to appear before you, and to emphasize 
to you the very serious problems which will confront the 
mineral industry in Canada generally, and, particularly, 
two of Hollinger’s subsidiary companies—Labrador 
Mining and Exploration Company Limited and Hollinger 
North Shore Exploration Company, Limited—if Bill C-259 
is enacted in its present form. 


I have with me this morning, Mr. P. C. Finlay, Vice- 
President, Treasurer and General Counsel of Hollinger 
Mines Limited, and also Mr. Wendell White, Treasurer of 
Labrador Mining and Exploration Company Limited and 
Hollinger North Shore Exploration Company, Limited. 


We have appeared before your committee previously, 
when hearings were being held on the White Paper on 
Taxation, and, at that time, we opposed in principle, with 
broad philosophical arguments, certain segments of this 
paper, as they affected the mining and mineral industry. 
Since that time, certain modifications have been made in 
this proposed legislation, which would have the effect of 
somewhat, not nearly enough, but somewhat, mitigating 
the burden on operating mining companies. Nothing has 
been done, however, to relieve its onerous impositions on 
Canadian mineral exploration companies—companies 
which represent the very basis of the future growth of the 
mineral industry in Canada. Labrador Mining and Hollin- 
ger North Shore are in this category of mineral explora- 
tion companies. 


Therefore, in the brief we are presenting today, we have 
addressed ourselves in some detail to two specific points: 


(1) That the mineral exploration companies, under the 
terms of Bill C-259, will not be able to earn any signifi- 
cant depletion, as would a large mine-operating compa- 
ny; and, 

(2) Due to the specific wording of the bill, the mineral 
exploration companies will not even qualify for the fed- 
eral abatement to the provinces of the additional 15 
percentage points, which mine-operating companies 
would be allowed. 


The ultimate result of these two regulations would be 
that, after 1976, the mineral exploration companies would 
pay approximately 50 per cent of earnings in taxes. When 
provincial taxes are taken into account—and they will 
probably vary from province to province—the total would 
probably exceed this amount. This means that the mineral 
exploration companies would be taxed at a substantially 
higher rate than mine-operating companies and, depend- 
ing on what the provinces do with their taxes, possibly ata 
higher rate than general manufacturing companies. 


This prospect represents a complete reversal of the laws 
which have governed mineral exploration in Canada, for 
many years—a movement from a basis of encouragement 
of this very necessary industry to one of punitive taxation 
which would have a most discouraging effect on it. 


Furthermore, as we point out in our brief, there is a 
strong element of retroactivity in Bill C-259, as it affects 
the mineral exploration companies. Income from con- 
tracts and leases which were entered into in good faith by 
all parties, previous to 1965, under the tax laws then exist- 
ing, will, under the new law, be subjected to unanticipated 
taxation, which will seriously penalize those companies 
which made royalty arrangements at that time or earlier. 


This situation bears particularly heavily on Labrador 
Mining and Hollinger North Shore, and the royalty con- 
tracts made between these companies and Iron Ore Com- 
pany of Canada prior to 1965. It is not practical, and 
probably impossible, to revise these royalty contracts at 
this time, because our negotiating position is eroded. 


We would, therefore, respectfully urge that this commit- 
tee either: 


(i) recommend the restoration of the capital status of 
such royalties as they existed prior to 1965; or, 


(ii) at least reiterate the recommendation of your com- 
mittee with reference to the White Paper and which is 
referred to in our brief, relating to non-operators per- 
centage depletion. You will recall that your commit- 
tee’s recommendation was: 


“that paragraph 5.43 White Paper be implemented to 
eliminate the percentage depletion available to non-oper- 
ators, but only to the extent that the interests of such 
non-operators are acquired after the date of the White 
Paper or commitments to acquire have been made after 
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such date. Failing this in the opinion of your Committee, 
such non-operators would be made subject to tax on the 
proceeds received under existing agreements which 
were concluded under the present rules of percentage 
depletion which may have been a factor in the price 
accepted.” 


The underlining is ours. 
This, we would hope, you would again recommend. 


The predicament in which the proposals of Bill C-259 
would place Hollinger and its exploration subsidiaries, 
Labrador Mining and Hollinger North Shore, has been 
outlined in submissions which we have made in the past, 
and are reiterated and brought up to date in this present 
brief. It is hoped that after further study of this situation 
your committee will recommend to the Government that it 
take the necessary steps to rectify the serious and injust 
wrongs which have been and will continue to be imposed 
on us and our many shareholders as a result of the 
changes made and proposed in income tax legislation 
since our commitments to Iron Ore Company of Canada 
were first made. 


Thank you, Mr. Chairman and honourable senators. If 
there are any questions you wish to ask, either I or my 
colleagues will attempt to answer them. 


The Chairman: Mr. Fairley, I take it that you are familiar 
with what has been called the proposed regulations which 
were issued in July of 1971. In your view, do you find that 
those proposed regulations restrict the plain intent of the 
minister’s letter of August, 1970, or are you satisfied that 
they follow and do not restrict that intent? 


Mr. Fairley: Mr. Chairman, I will ask our general counsel 
to speak to that. I see what you are getting at, and I will 
ask Mr. Finlay to reply to that. 


Senator Benidickson: Mr. Chairman, has the evidence of 
Noranda been printed yet and, if so, have these gentlemen 
read that evidence? 


The Chairman: Well, the newspapers have published 
every word of the briefs that this committee has had 
submitted to it, along with quite a few headings as well. 


Mr. Fairley: I did read the Noranda evidence in one 
newspaper, but I do not believe it was complete. At any 
rate, I would ask Mr. Finlay to speak to that. 


Mr. Percy C. Finlay. Q.C., Vice-President, Treasurer and 
General Counsel, Hollinger Mines Limited: Mr. Chairman, I 
believe you are referring to the regulations in regard to the 
amount that can be taken for depletion for buildings, and 
so on. 


The Chairman: Yes. 


Mr. Finlay: I am quite prepared to speak to that. Inciden- 
tally, it has little, if anything, to do with this presentation 
today because we are speaking particularly on behalf of 
non-operators. The question you have raised is something 
that affects a company in which we have a substantial 
interest: Iron Ore Company of Canada. It would also 
ea Noranda, in which we have a substantial interest as 
well. 


The real basis of it is that, if they are giving something 
as a substitution for a fixed depletion, like 33 1/3 per cent, 
and if the first part of their theory is correct that they 
should allow it for mine and mill expansion, to which they 
limit it, then they should allow it completely; but they refer 
it to one and not to the other. 


The other point is that in these mines that are brought 
out there are many expenditures which are not included, 
like expenditures for social services or for railroads which 
are off the property but which nevertheless have to be 
built. These expenditures are for things that are part of 
the risk, danger and expense of bringing a mine into 
production. 


The Chairman: There are three elements, really: the capi- 
tal cost allowance, which is more general in its application; 
accelerated depreciation; and earned depletion. Those are 
the three phases of entitlement to new mines and major 
expansions of existing mines. The mix may not suit very 
well. 


Mr. Finlay: Well, the first two are items which ordinarily 
you get in due course anyhow. 


The Chairman: Except that you may get accelerated 
depreciation and you may get capital cost allowances, but 
you may find that in some instances those expenditures do 
not qualify for earned depletion. 


Mr. Finlay: That is right. That is why I say that the first 
two may be and are quite good for the mining industry. It 
is always nice to get your money back as fast as you can, 
dealing with the question of accelerated depreciation. 
Nevertheless, when you come down to the basic principle 
of earned depletion, it is not fair to eliminate a great 
number of items that, in my opinion, are part of the 
category that should be included in earned depletion. I 
think that is the basis of the Noranda contention; the 
earned depletion only went so far. I believe that they 
understood that the generalities—and I do not know how 
direct the statements were—were to include these other 
items to which I have referred. 


The Chairman: If the purpose is to encourage exploration 
and development, it is difficult to understand why there is 
a limitation. There is a limitation even in time. If your 
development goes along at a certain rate and then certain 
things are contracted for, et cetera, before the mine comes 
into production, you then qualify. If, however, there are 
delays in delivery of machinery and equipment so that the 
mine is actually in production, then you lose your 
entitlement. 


Mr. Finlay: Yes. 


The Chairman: As an observer with some experience, it 
strikes me that that is defeating the purpose for which it 
was originally intended. It certainly is not under the new 
rulings putting mining companies in the position where 
they can get back all their money, as the minister said, 
almost as fast as they spend it. If you put time limitations 
in and if you deal with it at certain times, fine, you get it. If 
there are delays—and delays may not be controllable 
either—you do not qualify. 


Senator Molson: Mr. Chairman, as I recall it, when you 
get to the 60 per cent rate of production you are in. After 
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that, if there are any deliveries delayed you get no benefit 
whatsoever. 


The Chairman: That is right. 


Mr. Fairley: Mr. Chairman, I have tried to pull all of this 
together in general terms—and it has to be in general 
terms, because I have not gone into all the details of all the 
testimony. Speaking of general terms, the first statement 
of the Minister of Finance which you referred to was quite 
general, as to what would be allowed as a base for deple- 
tion. The second statement was much more specific. It was 
a disappointment to almost everybody in the mining 
industry. 


Senator Benidickson: Are you referring to the 1970 state- 
ments, Mr. Fairley? 


Mr. Fairley: I am saying that the last statement was 
somewhat more restrictive than the first statement. 


The Chairman: The 1970 statement was in general, clear 
language. The 1971 statement is the one that contains the 
proposed regulations. 


Senator Benidickson: That is a distinction I wish to get at. 
The 1970 statement referred to the White Paper, and the 
1971 statement had to do with the regulations which might 
follow the new Income Tax Act. 


Mr. Fairley: They were somewhat more restrictive in 
what would be allowed as a base for depletion than most 
of the mining companies had anticipated. 


Senator Connolly: Mr. Fairley, what specific exclusions 
do you think are most damaging? 


Mr. Fairley: I would refer that question to Mr. Finlay. 


Mr. Finlay: The most damaging one, so far as anything 
we are associated with is concerned, would be the con- 
struction of railroads. 


Senator Benidickson: I am not aware whether any official 
documents were issued to the press as a result of the 
federal-provincial finance ministers’ meetings of the last 
two days, but the Globe and Mail this morning says that as 
a response, particularly to a request from the finance 
minister of Quebec, the federal Minister of Finance 
announced a concession yesterday that, for example, rail- 
road construction expense from prior to the date of the 
issuing of the White Paper statement would be entitled to 
earn depletion. I repeat that I do not know what was 
officially given to the press yesterday at the conclusion of 
that meeting. 


The Chairman: Of course, Senator Benidickson, that may 
suffer the same attrition as the 1970 statement suffered 
when we looked at the proposed regulations in 1971. Cer- 
tainly, we can note it, but it is not in any very official form 
at the moment. 


Senator Connolly: Mr. Chairman, may I pursue what I 
started a moment ago? I shall not be long. What about 
infrastructure? You did mention the construction of towns 
and town sites which included, of course, roads, sewers, 
water mains and that sort of thing. Is that a big factor? 


Mr. Fairley: Yes, it is a factor, particulary in the opening 
of a brand new operation. 


Senator Connolly: We have been told that the mining 
companies, after the announcement was made in the 
summer of 1970, at the instance of the provinces who were 
mainly concerned, originally thought that the cost of such 
infrastructure would in fact qualify for earned depletion, 
and then subsequently it was excluded and apparently is 
to be excluded in the regulations. Have the provinces 
complained about this refinement? 


Mr. Fairley: I would not know what the provincial finance 
ministers or premiers may have done on this. I honestly do 
not know the answer to that. But certainly from the origi- 
nal statement that the Minister of Finance made, we felt 
that the infrastructure, housing, social services and this 
kind of thing, were included. It was our understanding 
originally that it was to be included as a base for depletion. 


Senator Connolly: Is it not fair to assume that if they do 
not qualify—and here I do not know about your company, 
but I am speaking of mining companies generally faced 
with this kind of problem—they might very well find them- 
selves rapping on the door of the provincial authorities for 
help in this area? Up to a certain point it may be necessary 
for a mining company to provide these social services that 
we talk about, which is more than a service really. 


Mr. Fairley: It is a necessity. 


Senator Connolly: But surely there is a public responsibil- 
ity there too, particularly in respect of the province, so 
would it not be natural for companies to go to the province 
to ask for help as they do for roads? 


Mr. Fairley: This is conceivable. It depends how it works 
out, of course, but it is conceivable. 


Senator Connolly: It seems to me, Mr. Chairman, that the 
proposal to exclude them from the regulations so that they 
do not qualify for depletion will probably ultimately come 
back upon the federal authority’s desk, perhaps not 
through the direct route of the mining companies com- 
plaining, but through the provincial authorities who may 
have to step in to the breech in some cases where, for 
example, a mine is more or less marginal and the provi- 
sion of a two site might make the difference. It would then 
be back on the doorstep of the federal authorities. Why 
cannot these qualify for depletion? 


Senator Benidickson: Mr. Chairman, that is why I made 
reference to the meetings of the finance ministers. Mem- 
bers will recall that a week or so ago, when we were 
hearing from members of the Canadian Mining Associa- 
tion, I asked a few questions with respect to the attitude of 
the provinces, and I think it could be surmised that I was 
hinting that as a result of representations from the mining 
industry, or by invitation of this committee, we should 
perhaps hear from the provincial governments as to their 
attitude to this tax bill and public press releases respecting 
prospective regulations thereunder, because there is cer- 
tainly a dual responsibility in this field of natural 
resources. I still wonder if this committee should not make 
known, perhaps, that we would be glad to hear from 
interested provinces, just as we heard from them when we 
were examining the White Paper. 
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Senator Beaubien: Mr. Chairman, I should like to start on 
a new subject if this one is finished with. Mr. Fairley, if 
this bill were law now, what difference would it make in 
the taxes paid by Hollinger Mines Limited? 


Mr. Fairley: Well, since Hollinger is a holding company, I 
should rather take Labrador Mining, for example, because 
that gets closer to the basis of the thing. Labrador Mining 
also has some income from sources other than royalties, 
and has some investment income and some dividend 
income. 


Now, to answer your question, as of this minute, in 1971 
our estimated earnings before taxes are going to be 
somehwere around $13.2 million, with estimated taxes of 
$4.1 million. The after-tax earnings will be somewhere 
around $9 million. On the basis of the new law, as we know 
it now, our taxes will be up $1.1 million and our earnings, 
instead of being $9.1 million, will be $8 million. Therefore, 
our taxes this year would be increased by about 25 per 
cent in one year. Those are more or less exact figures, but 
we are of course estimating what our earnings will be for 
the full year, since we do not yet know exactly what they 
will be. 


On page 9 of our brief you will find an example which is 
really better because it sets the thing up purely on royalty 
income. This is not diluted or confused in any way with 
investment income or anything else like that. In that exam- 
ple, if a company was earning $5 million pre-1965 less all 
the prospectors’, grubstake exemptions, and so forth, 
there would have been no tax on it at all; it was treated as 
a capital gain. So you would have had after-tax income of 
$5 million. This is the type of situation we had in mind 
when we made our deal with the Iron Ore Company back 
in the early 1950s. There was no tax on royalties, and that 
is why we made a royalty agreement with them. What we 
did, as is pointed out in this brief, is that we took royalties 
and then we took a small interest in the Iron Ore Compa- 
ny. If we had known this was coming of course, we would 
have foregone the royalties completely and taken every- 
thing we were going to take as a shareholder of the Iron 
Ore Company, because under the new law dividends will 
still be tax free. 


So, we could say we made a mistake, and in fact we did 
make a mistake if this new law goes into effect. From the 
early 1950s until 1965 this worked fine and these were the 
conditions under which we operated, and for 10 or 12 
years or so this is the way we operated. Then in the 1965 
taxation year the situation changed; it was no longer con- 
sidered a capital gain; but we still did get a non-operators’ 
depletion allowance of 25 per cent. So, beginning after that 
period—and let us take, for example, the taxation year of 
1970, which is before the White Paper came into effect, we 
would have had a $5 million income with a non-operative 
depletion allowance of $1,250,000 which would leave taxa- 
ble income of $3,750,000. Then allowing for taxes and so 
forth, we would have ended up with a net income of $3 
million instead of $5 million. Now, if the present law goes 
into effect as it is now worded, we will be subject to a full 
49 per cent tax. 


The Honourable Lazarus Phillips, Chief Counsel to the Com- 
mittee: When you say, “if the present law goes into effect,” 
Mr. Fairley, when do you mean? 


Mr. Fairley: Right now, the first of the year. 
Senator Beaubien: It is effective in 1976. 


Mr. Fairley: It is fully effective in 1976, yes. Then our net 
income will be $2,550,000 or down about half-a-million 
dollars from what it is now, and down $23 million from 
what it was when we originally made our deal. So, without 
our doing anything one way or the other, good, bad or 
indifferent, the income of this hypothetical company, 
which earned $5 million a year, has been cut in half. 


The Chairman: Is it possible to re-write your deal? 


Mr. Fairley: As I have said in my statement, it is not 
practical. I will not say it is impossible to re-write it, 
because you can always re-write a deal. But all our part- 
ners and shareholders know the tax situation we are in; 
and we are in an untenable bargaining position. So we 
cannot re-write our deal on any kind of practical basis and 
end up with as much— 


Hon. Mr. Phillips: We must consider this from the point of 
view of making a recommendation which would be simply 
administrative in nature. We are dealing with a grievous 
royalty situation. We will come to the abatement problem 
later, but if we can deal for a moment with the royalty 
problem; suppose royalties received on agreements 
entered into prior to the White Paper were deemed to be 
dividend income, you would, of course, be very happy. 


Mr. Fairley: Yes, sir. 


Hon. Mr. Phillips: If these royalties received were deemed 
to be capital gains which were taxable at the 50 per cent 
rate, would that bring the essential relief which you are 
seeking without the necessity of seriously restructuring 
the proposed act? 


Mr. Fairley: Yes, sir, give or take a little, it would just 
about bring the necessary relief. 


Senator Connolly: Would Mr. Phillips repeat that, please? 


Hon. Mr. Phillips: We must be careful, because we have 
been dealing with operating mining companies and we 
must now redirect our minds to this particular brief which 
deals with a serious problem for exploration companies. 
In this particular instance, the two basic problems of 
grave concern to this company are the royalty, which at 
one time was non-taxable, and the abatement with respect 
to the provinces, which are contemplated by the proposed 
new bill. 


Confining myself at the present moment to the royalty 
problem, we took the position on the White Paper that 
special consideration be given to cases where royalty 
agreements were entered into prior to the submission of 
the White Paper. Since that time we have a capital gains 
tax on our hands. Hollinger Mines Limited are speaking on 
behalf of operating companies who have royalty moneys 
coming in from pre-White Paper agreements. 


I put the question to Mr. Fairley, and through him to Mr. 
Finlay, that within the framework of the present law, on 
the assumption we felt they had a proper case, a solution 
might be to recommend that royalty income to which an 
exploration company is entitled, identifying the type of 
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company, be deemed to be exempt income. That would be 
areal Christmas gift. 


Mr. Fairley: That is one we would like very much. 


Hon. Mr. Phillips: Yes, I know, that would be delightful— 
or, alternatively, that exempt income deemed to be capital 
gains income would be taxable only to the extent of 50 per 
cent of the royalties received. I am told by Mr. Fairley that 
dollar-wise that would essentially give them what they 
ought to be getting. But you would use the simple formula 
to bring this about. 


Mr. Fairley: Perhaps Mr. Finlay would like to say some- 
thing further. 


Mr. Finlay: The problem with the royalty situation, when 
you look at it from the ambit of the whole field, is not quite 
as simple. Dealing with our individual case, while all our 
agreements preceded 1969, the fact remains that when we 
look at the wording of your previous recommendation we 
are not quite certain where we stand. With this $300 mil- 
lion expansion of the Iron Ore Company of Canada we 
had to make certain concessions with respect to those 
royalty agreements. They are still considered royalty 
agreements, but we had to give up additional ore. In the 
north there was not enough ore to warrant the type of 
expansion we had done there. We had reserved one-third 
of that ore, but we had not used it since 1959. That was for 
a period of three years, and it was not salable. Our agree- 
ment dates back from 1951 to 1954 and during that time 
they have made certain amendments; and one of the 
amendments was that we had to give additional ore to 
support this complex which is now being built. There are 
certain other minor adjustments. 


Hon. Mr. Phillips: When you speak of royalty agreements 
being regarded as exempt income or, alternatively, capital 
gains income, we do not restrict it to arrangements made 
prior to the introduction of the White Paper? 


Mr. Finlay: Yes, as far as we are concerned. 


Hon. Mr. Phillips: Does that cover the point you are 
making now? 


Mr. Finlay: Yes, in respect to dividends, the White Paper 
originally said that all dividends from Iron Ore Company 
of Canada to Hollinger Mines Limited were fully taxable. 
Then Mr. Benson came along and added the words “any 
company incorporated after 1971.’ Dealing with the royal- 
ty situation, it would seem to me it would have to be after 
the passing of the bill. 


Hon. Mr. Phillips: Let me ask you this question. I am not 
sufficiently knowledgeable in this area. If you were to get 
exempt income or, alternatively, capital gains treatment, 
would you be in a better position than operating compa- 
nies in the mining industry generally? It is one thing to 
grant relief and quite another to get an advantage over the 
operating companies. 


Mr. Finlay: I might answer that by saying that historically 
an exploration company starts with no income and spends 
all of its money trying to discover something. They have 
always been in a better position than operating companies. 
Unless there is some encouragement given, there will 


never be other exploration companies like Hollinger Mines 
Limited. 


Hon. Mr. Phillips: That is a very helpful answer. 


Mr. Fairley: To go one step further: yes, if our royalties 
were considered tax-exempt as dividends, then we would 
be better off. However, if they were considered to be 
capital gains, on which we would pay tax, we would be in 
just about the same position as the operating company, 
depending on the company, of course. 


Mr. Finlay: They were treated as capital gains prior to 
1965. 


Hon. Mr. Phillips: Yes, I know; capital gains, but no tax. 


Mr. Finlay: Yes. 


Senator Hays: Mr. Fairley, I am not very knowledgeable 
in the mining field, but if your firm were in the United 
States rather than Canada, with the arithmetic that you 
have projected would you experience a disadvantage or an 
advantage? 


Mr. 
large. 


Fairley: It would be a very large advantage, very 


Senator Hays: Have you projected it in dollars? 


Mr. Fairley: Yes, I can elaborate on that. Here, even 
under the present law, we only receive 25 per cent of our 
profits as depletion allowance. In the United States at the 
present time, depending on the mineral produced, the 
allowance is anywhere from 10 to 15 per cent of the gross 
amount of income, or 50 per cent of profits. Although the 
lesser figure applies, in 90 per cent of the cases the 50 per 
cent of profits is the governing figure. 


The present law provides for 25 per cent in the case of 
non-operating and 33 per cent in the case of operating 
companies, as opposed to 50 per cent in the United States. 
Under the present law the depletion allowance is going 
completely by the board. We have to earn whatever deple- 
tion we can by taking it on the new money we spend, for 
which we get one-third of every dollar. 


One the basis of depletion, the American law is even 
today far superior to that of Canada from the standpoint 
of the mining company. Under the new law it will be 
eminently more superior than it is today. 


You may ask why, if the American law today is so much 
better than that of Canada, are we in Canadian mines, 
which is a perfectly logical question. However, the answer 
is that under the present Canadian law, before the White 
Paper was introduced, in addition to the 25 or 33 per cent 
automatic depletion, we had other advantages which the 
United States does not give such as the three-year exemp- 
tion on a new mine, which was a great advantage. 

The average mining company in Canada under the pre- 
sent law, before the White Paper, in comparison with its 
counterpart in the United States paid an almost similar 
tax. 


The Chairman: The loss of the tax holiday and automatic 
depletion will change that. 
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Mr. Fairley: We will be in a very much poorer position 
than the equivalent American mining company. 


Senator Hays: Have you made a comparison between the 
United States and Canada in relation to your projection of 
earnings and tax? I am referring to your figure of $2-3 
million, and so on. 


Mr. Fairley: I have not done it for the purpose of this 
brief. We have calculated it many times in specific cases. 
In the case of $5 million income, 50 per cent being deple- 
tion, there would be $2.5 million depletion and tax would 
be paid only on the $2.5 million, which would cut us well 
below what we have today in this theoretical case. We will 
no longer have the three-year exemption and other consid- 
erations, which are very important. 


Senator Hays: Is it very difficult to project a set of figures 
to apply exactly to the situation in the United States and to 
that which will occur new bill? 


It would be helpful for this committee to have figures 
which would illustrate the disadvantages our mining 
industry faces in comparison with that of the United 
States. 


Mr. Fairley: Yes. 


The Chairman: We are pressed for time and would like to 
receive these figures as soon as possible. 


Mr. Fairley: We could do it probably this afternoon and 
send them up to you. It will be a hypothesis, of course, but 
we will calculate on the basis of the same income in each 
case. 


The Chairman: For what period would you like the com- 
parison made, Senator Hays? Before and after? 


Senator Hays: Before 1965, from 1965 on and under the 
new bill. 


Mr. Fairley: Three periods: before 1965; 1965 to the White 
Paper; and post-White Paper? 


Mr. Hays: Yes. 
Mr. Fairley: Then post-1976, of course. 
Mr. Finlay: Post-1976 is the important one. 


The Chairman: You will have to speculate as to what the 
allowances and rates will be in the United States. 


Mr. Fairley: That is right; we can only calculate on the 
basis of the present rates and allowances in the United 
States. 


The Chairman: Mr. Finlay, is it possible, under your roy- 
alty agreements, that the royalty payments might be 
regarded as instalment payments for making available 
certain ore bodies—in other words, the sale of ore? 


Mr. Finlay: That has not been possible under our law 
since 1965. 


The Chairman: Disregarding the law, because perhaps 
the law could be changed more easily than your 
agreements. 


Mr. Finlay: I am sure that we are at a great disadvantage 
in attempting to change our agreements. I do not like to 
use the word “‘force’’, because everything we do to expand 
ultimately helps us. However, we had to give up certain 
rights subsequent to the White Paper, which has altered 
our royalty agreements. 


Senator Connolly: Contractual rights? 


Mr. Finlay: Yes. We had to give them up in order to make 
this expansion possible. A great deal more ore will be 
used, and it was insisted that certain tonnages be included 
in the royalty agreements. You will understand that with 
expansion from 19 million or 20 million to 32 million a 
great deal more ore must be provided. However, basically 
our agreements were not changed. Tonnages were 
changed and the computation was altered to keep up with 
the times. These changes provided for royalties on pellets, 
as contrasted to natural ore. When we entered into these 
agreements there was only royalty on natural ore; there 
were no such things as pellets. Some time ago they applied 
with respect to concentrates, then pellets became the main 
factor. 


If any of those changes were made, as far as anyone 
could estimate it would leave us in the same position, or 
worse. 


The Chairman: Mr. Finlay, have you any language to 
suggest which would relieve the situation with respect to 
the matter of royalties as far as you are concerned? 


Hon. Mr. Phillips: Lawyers always bear the burden. 


Mr. Finlay: The first thing which occurs to me, which is 
not a good solution for the future, is that it should be the 
same as dividends, as in 1971 rather than when the White 
Paper was introduced. 


Hon. Mr. Phillips: Or, alternatively, capital gains tax. 


Mr. Finlay: Yes. From what I know of it, in the long run I 
would think that the capital gains would be the easiest one 
to write. The problem then becomes: When would that 
come into effect? 


My. Fairley: I think Mr. Finlay has answered the question. 
If we are not going to get the royalties handled as capital 
gain, we would like to have them handled like your com- 
mittee recommended in the White Paper, except make the 
effective date not the date of the White Paper but the 
effective date of the law. 


Hon. Mr. Phillips: Would you not have to include the 
amendments that were made to existing agreements since 
they are not referred to in that White Paper report? 


Mr. Fairley: That is right. 


Senator Connolly: Mr. Fairley indicated that in the pro- 
posed new bill the tax that the company pays will be 
substantially higher than it is under the existing law. 


Assuming that the Government wants to obtain as much 
revenue as possible, I suppose the change has been made 
to increase revenue. If you were operating entirely in 
Canada, and if the markets for the product that we are 
concerned with are entirely in Canada, it might not matter 
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very much. But how much are you depending upon for- 
eign markets, and how much foreign competition are you 
subject to? 


Mr. Fairley: In the case of the iron ore operations which 
we are talking about, we export something better than 90 
per cent of everything that we make, and we will continue 
to do so. We have at times a maximum of three customers 
in Canada, and at times we have only one. It varies from 
year to year. We have never gone below the figure of 90 
per cent for exports, and as we go into the future the 
figure will probably go up, because with our new expan- 
sion virtually every ton of ore that we produce will be 
exported all over the world. 


Senator Connolly: Will you be subject to competition that 
arises from companies operating under more beneficial 
laws? 


Mr. Fairley: Yes, sir, we certainly will. That is a very 
important point, because there is no shortage of iron ore in 
the world. Also, there is no shortage of iron ore productive 
capacity. Right now the mines that are in operation in the 
world can produce millions of tons more ore every year 
than they can sell. Of course, this has a depressing effect 
on the price. Therefore, we are competing with those 
operators. 


Our biggest tonnage moves to the United States, where 
we are competing mainly with American mines operating 
in the Lake Superior region. With the ore that we are 
shipping to sea-coast steel plants in the United States, we 
are competing with foreign ore producers in Africa, Aus- 
tralia, South America, and many others. With the ore that 
we ship to Europe—and it is substantial, since we ship to 
Holland, Belgium, Germany, all of the British Isles, 
France, Spain and Italy—we are competing directly with 
local ore industries; and in the case of France that is quite 
substantial. They produce a large amount of ore in the 
Alsace-Lorraine region. 


Senator Connolly: Under more beneficial tax laws? 


Mr. Fairley: Equally as beneficial, and probably more so. 
But in their case they are right next to the steel plants, and 
we have to ship the ore nearly 4,000 miles. 


With ores which we ship to Japan, we are under very 
heavy competition from Australia, India and South Africa. 
Therefore, to answer your question, the great majority of 
our ore is exported—at least 90 per cent of it, and probably 
more in most years. We are under very heavy competitive 
pressure from all producers in the rest of the world. 


Senator Connolly: Would you say that the law of diminish- 
ing returns could be set up in respect of the tax-take from 
a company like yours? 


Mr. Fairley: It is possible. It makes it less attractive as 
you go on into the future. The Iron Ore Company of 
Canada has been well run and is highly successful. One 
problem is that many of our major customers—and well 
over 50 per cent of the ore moves to the American steel 
industry—are partners in the Iron Ore Company of 
Canada. They have big operations, which they either own 
or in which they are partners, in the Lake Superior region. 


So they can go either way to supply their mills; they can 
expand in Canada or in the United States. 


The Chairman: Referring to Hollinger, which is a holding 
company, and with particular reference to its royalty 
income, let us look at the direction in which you would 
apply that money. You would, of course, pay dividends. 
What about exploration and development? Is some of that 
royalty income used by Hollinger directly or indirectly for 
exploration and development? 


Mr. Fairley: Yes, sir. About 10 per cent of our net tax 
income every year is used for exploration; that is, for 
completely new exploration. It is not development of 
something which we already have, but it is spent on look- 
ing for new mineral deposits. Over the last many years we 
have spent every bit of this money in Canada, with the 
exception that in one or two years we spent a little in 
Ireland. 


Senator Connolly: Good for you. 


Mr. Fairley: Canada has been good to us, and we think 
that this country represents just as good an opportunity as 
any other. Therefore, we have stuck with it. However, if 
this law comes into effect in its present form, I can assure 
you that the percentage of exploration in mining which we 
undertake in Canada will be cut substantially, and the 
money will be spent in a number of other places, including 
the United States and Australia. That should answer your 
question. 


The Chairman: Yes; but to the extent that you expend 
earnings on exploration and development, you do geta 
write-off, do you not? 


Mr. Fairley: That is right. 


The Chairman: If you spent 10 per cent of your net 
royalty income on exploration and development, what part 
of that would you recover in allowances? 


Mr. 
says. 


Fairley: That would depend on what the new law 


Mr. Finlay: We would be in the same position as we are 
now. 


The Chairman: You would get $1 for every $3 that you 
spent. 


Mr. Finlay: Yes. Let us take a company that has $9 
million. Under the present law they would get a $3 million 
exemption. 


The Chairman: I am trying to keep away from operations. 
I am looking at Hollinger, the holding company, which 
receives a royalty income. 


Mr. Finlay: The money that Hollinger expends, since it 
does not have any taxable income, goes down the drain. It 
is no good to us at all. The result is that we have tried to 
concentrate our exploration work in the two subsidiaries 
that have royalty income. If they had $9 million-worth of 
royalty income and spent 10 per cent, which would be 
$900,000, then you would get $300,000 of non-taxable 
income. 
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The Chairman: The answer to my first question, then, 
may have to be revised. I suggested that Hollinger, the 
holding company, has royalty income. Is that right? 


Mr. Finaly: No. 


The Chairman: When you speak of 10 per cent of the net 
income from royalties you are not talking about Hollinger, 
the holding company? 


Mr. Finlay: It is just a holding company. 


The Chairman: Therefore, the only type of income that 
Hollinger, the holding company, would have would be 
dividend income. Is that right? 


Mr. Finlay: Dividend income and interest income. 


The Chairman: In that event the right to write off some- 
thing would not benefit you because you would not have 
taxable income against which to use it up. 


Mr. Finlay: Yes, and that is why we try to concentrate as 
much of our exploration as we can in the two subsidiaries. 


The Chairman: What, then, are you proposing to us? It 
would appear that you are asking us to do nothing in 
relation to Hollinger Mines Limited. 


Mr. Finlay: That is right. 


The Chairman: Your representations are in relation to 
Labrador Mining and Exploration Company Limited and 
Hollinger North Shore. 


Mr. Finlay: Yes, with one qualification, and that is to the 
extent that if, at some time in the future, Hollinger Mines 
Limited decide to use some of its money, which it has been 
doing, to form another exploration company or something. 
We cannot see any point in it. We have two such companies 
at the present time, and these two companies have no 
other income except the royalties from the results of their 
explorations. They are not operating companies. That is 
where we are really looking for relief right now. 


Hon. Mr. Phillips: If you have consolidation in the future, 
that would more or less answer the Chairman’s question. 


Mr. Finlay: Yes, but how are you going to consolidate the 
Labrador Mining and Exploration Company Limited, 
based in Quebec, and Hollinger North Shore Mining, 
based in Ontario? 


Hon. Mr. Phillips: Well, you have a common sense 
approach to it. 


Senator Beaubien: In so far as Hollinger Mines Limited is 
concerned, there is not much change in its tax situation as 
a result of Bill C-259, is that right? 


Mr. Finlay: I would just like to say something by way of 
explanation. The schedule which is attached to this brief 
was written when integration was before us. I think it 
presents the picture fairly fully. 


In regard to Hollinger itself, we were in serious trouble 
under the White Paper, but they have now made dividend 
income from iron ore flowing to us from a company incor- 
porated prior to 1971 tax exempt. Any company incor- 


porated outside Canada after 1971 will be in serious 
difficulty. 

The result is that any royalties from the two subsidiaries 
will eventually flow tax free because the only way Hollin- 
ger North Shore Mining and Labrador Mining and 
Exploration Company Limited can get money into Hollin- 
ger Mines Limited is to declare dividends and those divi- 
dends are tax free, as well as dividends from our other 
share investments, so Hollinger has no taxable income. 


Senator Beaubien: And no problem with respect to Bill 
C€=259? 


Mr. Finlay: No, except we are going to be in the mining 
business in the future. 


Mr. Fairley: I might say that Hollinger does have one 
small operation; it is just a stand-off coal mine and it does 
not make any money, but at least to that extent we do 
come under this new situation. 


The Chairman: I repeat my question again, then, Mr. 
Fairley: In the light of this development in the evidence— 
and we will put Hollinger aside for the moment, because it 
is not really affected in any substantial way by what Bill 
C-259 says—anything that we might consider doing should 
be in the direction of Labrador Mining and Hollinger 
North Shore? 


Mr. Fairley Yes. 


The Chairman: So what type of language do you suggest 
would give relief in that area? 


Mr. Finlay: What we are saying is with relation to all 
agreements entered into prior to 1972. In other words, 
down to the end of 1971. 


The Chairman: That was the burden of our report, was it 
not? 


Mr. Finlay: Yes, that is exactly what your recommenda- 
tion was, Mr. Chairman, except you had 1969. 


Hon. Mr. Phillips: And inclusive of amendments thereto. 


Mr. Finlay: Yes, inclusive of amendments thereto. Then 
the other one which has been suggested by your commit- 
tee, Mr. Chairman, was the question of capital gains. This 
has a lot of merit, but when you look at it historically, the 
country did treat those as capital gains up until 1965, and 
then they were treated as income with a depreciable allow- 
ance; but they have never been treated as production 
income, using the word “‘production”’ in the way it is used 
in this bill. 


The Chairman: What you are saying is that if you go back 
along the chain to the source of this income, its source is 
production? 


Mr. Fairley: That is right. 
The Chairman: And then it flows out? 
Mr. Finlay: Yes. 


Senator Carter: Could I ask a question concerning these 
royalties, Mr. Chairman? 
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The Chairman: Yes. 


Senator Carter: Are these royalties computed on a 
common, uniform basis, or do you have different rates for 
ore concentrates as opposed to, say, processed ore? 


Mr. Fairley: They are slightly different. It is a rather com- 
plicated formula, but basically they are figured on the 
basis of the market value of the material loaded into the 
boats at Seven Islands, Quebec. Regarding what we call 
direct shipping ore—which is ore that you just take out, 
crush, screen and ship—7 per cent of the value of it at 
Seven Islands is the royalty. Regarding concentrates— 
which is ore we dig out, grind down and concentrate, 
which is 2.2 tons for every ton of concentrate—that also is 
7 per cent of the market value of the ore loaded into the 
boats at Seven Islands. Pallets, which are a much higher 
grade product and much more costly, carry a higher price. 
The royalty is 5 per cent on the market value of the pallets 
loaded into the boat at Seven Islands. 


Senator Carter: Senator Connolly made the point earlier 
that one of the objectives of Bill C-259 was to encourage 
revenue, and perhaps to make the mining industry carry a 
larger share than previously, but I am under the impres- 
sion that a second objective might be to encourage 
processing. 


Is there anything in Bill C-259 to encourage processing? 
Are there any incentives towards greater processing or a 
higher degree of processing of minerals? 


Mr. Fairley: I cannot see very much. 
Can you, Mr. Finlay? 


Mr. Finlay: No, I cannot. 


Mr. Fairley: The only thing along those lines might be, 
when this bill is finally worked out, if they allow process- 
ing plants as part of the base for depletion. That would 
make it look a little better. You would consider processing, 
but basically the thing that determines processing is the 
markets around the world—what can we sell? 


We have processing and we have steadily increased the 
amount of processing we are doing in Canada since we 
started. The first ore we shipped out in 1954 was raw ore. 
When we finish this present program, there will probably 
only be three or four tons of raw ore shipped out of a total 
of 30-odd million tons shipped. We went to processing 
because we had to meet the markets. 


Senator Carter: Is there anything in the bill that would 
encourage fabrication? 


Mr. Fairley: Not to my knowledge. 


Mr. Finlay: One thing that must be remembered with 
respect to fabrication is that this company, alone, with its 
expansion will produce practically three times the ore that 
is consumed in Canada, regardless of all the other iron ore 
companies in Canada. There is just no market except by 
shipping it out. There is a 10-million or 12-million ton 
market; it depends whether you are talking about pellets 
or raw ore, but there is a market. I remember in 1954, 
when we made these first contracts, Canadian consump- 
tion was about four million tons. 


The Chairman: Do you regard the production of pellets as 
being a processing operation? 


Mr. Fairley: Yes. 


The Chairman: Under the regulations that are supposed 
to come in under this bill, if the present equipment, plant 
and so on qualified for earned depletion—and we have had 
many submissions indicating some restrictions that are 
difficult to understand, but I will not develop that at the 
moment—assuming the processing plant and the money 
spent on that would qualify for earned depletion, the com- 
pany spending that money would have income that would 
otherwise be taxable, against which you could write that 
off? 


Mr. Fairley: Yes. 


The Chairman: That would be a benefit, and a substantial 
benefit. 


Mr. Fairley: Very much so. 


The Chairman: The problem in the example I like to use, 
which we got the other day, to show how far astray some 
of these proposed regulations have gone, is this. If I had 
three small mines in an area some distance apart, having 
good readily marketable ore, but not in substantial quanti- 
ties, by constructing a smelter at each mine before it came 
into production I could earn depletion. The difficulty 
would be that there would not be enough income, because 
the smelter costs would be so great. However, if I decided 
to do custom smelting and located a smelter in an area 
where it could be fed into from these three mines, I would 
not be entitled to earned depletion under the proposed 
regulations. 


Mr. Fairley: That is right. 


The Chairman: That just does not add up. It makes one 
wonder what is the purpose of earned depletion if it is not 
to encourage more production as economically as possible. 


Hon. Mr. Phillips: You get depletion in one sense, as the 
chairman puts it, and you have no income. If you have 
your income, you get no depletion. 


The Chairman: It depends which way you wheel your toe, 
I guess. Your second point is the abatement. Your difficul- 
ty there is that taxable production profits are defined in 
the regulations as being an amount that would be deter- 
mined under the basis of the automatic depletion. 


Mr. Finlay: That is 33 1/3 per cent. 


The Chairman: Now you are not entitled to that as non- 
operators; you are not entitled presently to that 33 1/3 per 
cent, and your limitation would be 25 per cent. 


Mr. Fairley: That is it. 


The Chairman: If this is an obstacle to you, what do you 
suggest? 


Mr. Finlay: The federal 15 per cent, which is the reduc- 
tion from some 40 to 25, was intended to say to the prov- 
inces, “You do what you like.”” Maybe the theory was that 
they were presently being allowed by Ottawa to deduct 10 
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per cent, but they were credited that. The bank was charg- 
ing 12 per cent; the foundry was charging 13 per cent on 
those rates. We do not know where they will go. 


The Chairman: Just let us stay in the federal field and 
address ourselves to the abatement proposed under the 
present legislation. That is 15 per cent. What language 
would we have to use in order that you might get the 
benefit of that? 


Mr. Finlay: Let us take the 25 per cent as well as the 33 1/3 
per cent. 


Mr. Fairley: We would like to be included in not just, say, 
the operating companies; we would like to have the 25 per 
cent. We would like to have an abatement on our 25 per 
cent depletion. 


The Chairman: So if we add ‘‘and in the case of non-oper- 
ators’, this calculation would be on the basis of 25 per 
cent. 


Mr. Fairley: That is exactly right. 


The Chairman: I think we understand the problem. Those 
are the two points you have? 


Mr. Fairley: Yes, sir. 


The Chairman: Are there any other questions senators 
wish to ask? 


Senator Carter: I would like to put forward an idea. I am 
not very well versed in the operation of mining companies, 
but we seem to have a general objective of increasing 
employment in Canada. Some people have said that per- 
haps the mining companies are not doing as much as they 
could in this respect. What kind of incentives would the 
mining industry require to encourage increased employ- 
ment rather than, say, increasing dollars earned? 


Mr. Fairley: I think I would have to answer that in broad, 
general terms. The incentives under the present tax laws 
are quite good, and they have resulted in a massive 
increase in production and employment in the mining 
industry since World War II. Those incentives were pros- 
pectors’ allowances, automatic depletion, percentage 
depletion, and the three-year exemption. Those three 
incentives have been most successful. We would like to see 
the present law continue for the mining industry, as we 
have said over and over again. However, the Minister of 
Finance and the Government have indicated that they are 
going to make certain changes. Any changes they make 
which reduce the attractiveness of the mining industry in 
Canada will tend to slow it down rather than speed it up. 
The proposed law reduces the attractiveness of the mining 
industry, compared with the present law, so we would be 
very happy if you keep the law you presently have. 


The Chairman: It reduces the attractiveness in Canada 
for non-resident investors? 


Mr. Fairley: Compared with other places. 
The Chairman: And non-resident capital. 


Mr. Fairley: Yes. 


The Chairman: And it makes the road a little heavier in 
the export market? 


Mr. Fairley: That is right. 


Mr. Finlay: I would like to say a few words on employ- 
ment. In the past year we have heard a number of 
speeches to the effect that the mining industry’s employ- 
ment is not what it should be. There is no point in hiring 
people you have no use for. I want to draw your attention 
to how much indirect employment comes from mining 
through all the supplies and services. Let us consider the 
iron ore project we have referred to with a 360-mile rail- 
road into the wilderness and all the services and buildings 
that go with it. The town of Seven Islands, with 15,000 
people, has grown up; there is another one half that size or 
more at Labrador City; another one of about 5,000 or 6,000, 
Schefferville. Millions of dollars are spent indirectly on 
employment. 


The Chairman: From the two companies for which you 
are speaking, what would you say would be the sum total 
of direct employment? 


Mr. Fairley: It would be very small. You mean Labrador 
North Shore? 


The Chairman: Yes. 


Mr. Fairley: We just have very highly trained exploration 
crews, who are highly trained experts, geologists and engi- 
neers, and we probably would not be employing more than 
60 or 70 men. The Iron Ore Company would probably 
employ 5,000 or 6,000. 


The Chairman: We were told the other day by one of the 
mining companies that, for indirect employment, it takes 
at least six people to service one employee working in the 
mines. 


Mr. Fairley: That is right; and by the time you consider all 
of them, about 12 per cent of the working population of 
Canada is employed, in one way or another, serving the 
mining industry. 


Senator Connolly: Of the entire working force of Canada? 


Mr. Fairley: In one way or another. That includes the 
secondary employees who are building trucks, shovels, 
railroads, houses. 


Senator Connolly: They would not have employment if 
there were no mining industry? 


Mr. Fairley: That is it. Well, excuse me. In all honesty, I 
would not say quite that, because a company that is build- 
ing trucks for the mining industry also builds trucks for 
construction, so they would have some employment there. 
I would not wish to give a false impression. 


Senator Molson: The Iron Ore Company is incorporated 
in the United States, in Delaware, is that right? 


Mr. Fairley: Yes. 


Senator Molson: Is it the owner of any of the properties, 
or are they vested in Labrador Mining, North Shore, and 
so on? 
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Mr. Fairley: The mineral properties are all vested in 
Labrador Mining and North Shore, and they are leased to 
the Iron Ore Company of Canada. 


Senator Molson: What about the pelletising plants and 
railroads? 


Mr. Fairley: Those are owned by the Iron Ore Company 
or by subsidiaries of the Iron Ore Company. The railroad 
is a subsidiary. It is a common carrier. 


Senator Molson: But these other facilities, grading and so 
on, are owned by Iron Ore? 


Mr. Fairley: That is right. 


Senator Molson: Why was it incorporated in Delaware? 
There must have been a very good reason. 


Mr. Fairley: There was a very good reason. Mr. Finlay 
will explain it. 


Mr. Finlay: This was the subject of a number of amend- 
ments to the reciprocal arrangements between Canada 
and the United States of 1951 or 1952. The Americans 
would not put their money in here unless they got certain 
arrangements at that time. One of them was that they have 
an American company, because when dividends go from 
the Iron Ore Company to their corporate shareholders 
they are only taxed on the full tax rate on 15 per cent of 
their income, or roughly 73 per cent. 


Mr. Fairley: When they divide the dividends between 
American companies, it is taxed at 7} per cent. 


Mr. Finlay: It is a tax rate on 15 per cent. Nevertheless 
that would be an entirely different situation as far as 
Canadian dividends to American companies’ are 
concerned. 


The Chairman: You have the 15 per cent withholding tax? 
Mr. Finlay: Yes. 


Mr. Fairley: Let me just put this in a few words, Senator 
Molson. The Americans own the major part of the Iron 
Ore Company. They have put up most of the money and 
have taken most of the ore too, by the way, which is the 
most important part of it, as they are the customer. They 
would not go into this unless the Iron Ore Company were 
an American company so that they could get a tax advan- 
tage to them on dividends. We, being the only Canadian 
owners of this company—that is, Hollinger Mines and 
Labrador Mining—we could not have it as an American 
company because we got caught up here in the same way, 
working the other way. So what the Government did, with 
Mr. Finlay, Mr. Howe, and a whole lot of other people, 
working on it— 


Senator Connolly: And Mr. Humphries. 

Mr. Fairley: Yes, he was very much in on it. 

Senator Connolly: Mr. Abbott the Minister of Finance. 
Mr. Finlay: It was long after that. 


Mr. Fairley: They said, ‘““You set up the Iron Ore Compa- 
ny of Canada and make it an American company, but we, 


in turn,’’—and this was all put into the tax treaty, by the 
way, between the two countries—’’we, in turn, in order to 
make Hollinger and Labrador Mining whole, will, for divi- 
dend purposes, consider the Iron Ore Company of Canada 
a Canadian company, provided it operates only in Canada 
and provided it pays all of its taxes in Canada.” 


It has always done this. Even when the Iron Ore Compa- 
ny has short-term investments—six months, or something 
like that—even though it may be earned in the United 
States, taxes are paid on it in Canada. 


The Chairman: Mr. Fairley, it seems that if, as a matter of 
law, you can deem an American-owned company to be a 
Canadian company for certain purposes, it would not be 
stretching your imagination too far to deem that royalty 
payments are capital. 


Mr. Finlay: It would stretch my imagination. 
Senator Connolly: There are other ‘‘deems” in the bill, too. 
The Chairman: Thank you, Mr. Fairley. 


Mr. Fairley: Thank you, gentlemen. 


The Chairman: Honourable senators, the next submission 
is from the Canadian Life Insurance Association. Appear- 
ing for the Canadian Life Insurance Association is Mr. 
Lemmon, the president of the Canada Life Assurance 
Company. 


Mr. J. A. Tuck, Managing Director, The Canadian Life Insur- 
ance Association: Mr. Chairman and honourable senators, 
the president of the association this year is Mr. Hicks, the 
president of Sun Life Assurance Company of Canada. He 
asked me to express his regret that a prior engagement 
has kept him away. Another officer of the association, Mr. 
Hervé Belzile, president of Alliance Mutual Life Insurance 
Company, also its immediate past president, is here. We 
have also with us: Mr. A. H. Lemmon, president of The 
Canada Life Assurance Company; Mr. T. M. Galt, vice- 
president, Sun Life Assurance Company; Mr. F. Kimantas, 
the tax officer; and myself. 


The Chairman: And, of course, we all know Mr. Tuck. 


Mr. Hervé Belzile, Past President, The Canadian Life Insur- 
ance Association, and President, Alliance Mutual Life Insur- 
ance Company: Mr. Chairman and honourable senators, on 
behalf of our association, the Canadian Life Insurance 
Association, we wish to thank you for the opportunity to 
appear before this committee on the statutes in question. 


We prepared a brief which was sent to the members of 
this committee, and I would ask a member of our taxation 
committee, Mr. Lemmon, who is president of Canada Life, 
to make the presentation and to make some comments to 
your committee. 


Mr. A. H. Lemmon, Past President, The Canadian Life Insur- 
ance Association, and President, The Canada Life Assurance 
Company: Mr. Chairman and honourable senators, I beg 
the indulgence of this committee. This is really the third 
time that we have had the privilege of appearing before 
you. 
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The point we would like to discuss with you this morning 
was discussed on each of those previous occasions. About 
two years ago, in June 1969, we appeared before you to 
discuss the bill that was introduced in October, 1968, 
establishing new methods of taxing life insurance compa- 
nies in Canada. This point was made at that time. 


In June, 1970 we again appeared before this committee, 
subsequent to the publication of the White Paper. At that 
time it was proposed that a measure of integration be 
introduced into the income tax law of this country for the 
first time, which would have seriously aggravated the sit- 
uation that we would like to discuss with you this morning. 
That proposal of integration was not proceeded with in the 
bill introduced this spring, but we are still backing sub- 
stantially the position that we were in when we appeared a 
little over two years ago, when the life insurance bill was 
passed into law. 


The matter we would like to discuss with you is the 
effect of that tax bill on the investment of life insurance 
companies in Canada in ordinary shares or common 
stocks in this country. We understand that it is, and has 
been for some years, Government policy to encourage 
individuals and Canadian institutions to invest to a greater 
extent in common stocks in this country, to retain control 
of some of our major companies in this country and, 
generally, to provide more equity capital. We suggest, Mr. 
Chairman, that because of the way in which the Income 
Tax Act works with regard to Canadian life insurance it 
does not encourage the investment of those companies’ 
income in stocks, but in fact discourages it. 


Prior to the Income Tax Act being introduced in Octo- 
ber, 1968, life insurance companies did enjoy a measure of 
tax advantage. This tax advantage was substantially elimi- 
nated by the tax bill of 1969. As a matter of fact, in this 
particular area, and perhaps in one other area, it has gone 
over to the other side, to the extent of discriminating 
against the life insurance industry. 


When Mr. Benson appeared before this committee in 
June, 1969, he recognized that the treatment of common 
stock dividends in, at that time, the proposed life insur- 
ance taxation was different than for other financial insti- 
tutions such as banks and trust companies. He justified it 
on the ground that the amount of stocks owned by such 
banks and trust companies was so small that it did not 
really make any difference to them. He stated an odd 
position that, if it did get big enough to make any differ- 
ence, he would remove the incentive that there was for 
them to invest in common stocks. This appeared to us a 
little odd when we believed, and had been led to believe, 
that it was the object of the Government to encourage 
investment in Canadian common stocks. 


We have carried on negotiations with the officials of the 
tax department, the Department of National Revenue and 
the Department of Finance over that period. We have 
never received a flat turn-down on this particular point. 
On the other hand, nothing has been done. Certainly, in 
the bill that has been proposed, or in the amendments that 
we have seen so far, nothing has been done to correct what 
we believe is unfair discrimination against life insurance 
companies investing in common stocks in Canada. 


If you like, Mr. Chairman, I would be glad to read the 
brief, but I believe it was furnished to all the members. I 


would just like to point out to the members of the commit- 
tee that Appendix A shows that, in fact, because of the 
way this tax act works for life insurance companies, and 
additional $100, or an additional $100,000 or whatever 
figure you like to take, of dividend income added to the 
business income of a life insurance company attracts tax 
of the order of 34 per cent. This is much greater than in the 
hands of an individual, and, in fact, it attracts no tax in the 
hands of a bank or trust company. These small institutions 
happen to be the ones with whom we compete, which 
makes life a little difficult. 


Hon. Mr. Phillips: May I put a question, Mr. Chairman? 
The Chairman: Yes. 


Hon. Mr. Phillips: Have you collated the sections of the 
bill which have a direct bearing on the subject matter you 
are about to discuss, and have you related those sections to 
the Insurance Act of 1969, so that in the study of this 
particular question that you are about to go into we could 
look at the sections of this bill as well as those of the 1969 
act? 


Mr. Lemmon: I am not sure exactly what you mean, sir. 
This is not referred to in the new bill at all. 


Hon. Mr. Phillips: So you are complaining about your 
treatment in the 1969 bill. 


Mr. Lemmon: That is right. 


Hon. Mr. Phillips: And that you are not getting relief 
under the new bill. 


Mr. Lemmon: That is it exactly. 


Hon. Mr. Phillips: So it is a negative of my affirmative. 
What are the sections in the new bill which do not give you 
the exemptions that are given to others? 


Mr. Lemmon: I do not think I can quite answer that 
question in a direct manner, sir. I feel another section 
would have to be added to the bill to change the 1969 act. 


Hon. Mr. Phillips: Then we have clarified the situation. 
You are complaining that you do not have affirmative 
relief in the proposed act. 


Mr. Lemmon: That is right. 


Hon. Mr. Phillips: You are not complaining of any sections 
in the proposed act that hurt you. 


Mr. Lemmon: We are not, sir. 


Hon. Mr. Phillips: On the other hand, you want relief in 
the proposed act to tie in with your 1969 bill? 


Mr. Lemmon: That is right, sir. 


The Chairman: Do you want relief because other corpora- 
tions are getting relief in this bill or because they have 
always had it? 


Mr. Lemmon: Because they have always had it, sir. 
The Chairman: That is the question. 


Senator Connolly: I take it that the provisions of the 1969 
act are repeated in this bill. 
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Mr. Lemmon: They are carried forward. 


Senator Connolly: They are carried forward into the new 
bill? 


Mr. Lemmon: Yes. There is no change arising out of the 
new bill at all. 


Senator Connolly: Quite so. Just for the sake of the record 
at this point, could you identify the sections? 


Mr. F. Kimantas, Tax Officer, The Canadian Life Insurance 
Association: Yes, sir. In the new bill it is section 138(6). In 
the present act it is section 68A(6). 


Senator Connolly: Is that section 68A(6) of the Income 
Tax Act as amended in 1969? 


Mr. Lemmon: Yes. 


The Chairman: Mr. Lemmon, what do you suggest would 
do what you think should be done? 


Mr. Lemmon: To answer that I would have to explain 
fairly briefly how the act works. 


The Chairman: All right. 


Mr. Lemmon: When a Canadian life insurance company 
receives dividends on common shares, as is explained in 
Appendix B, that income, together with all other interest 
income is prorated between various sections of the compa- 
ny’s activities. 


The Chairman: That is internal practice. 


Mr. Lemmon: No, this is by requirement of the Income 
Tax Act. 


Senator Connolly: There is a formula in the act to 


prorate? 
Mr. Lemmon: Yes. 


Hon. Mr. Phillips: When you speak of “the’’ act, are you 
speaking of the Insurance Act? 


Mr. Lemmon: I am referring to the amendments to the 
Income Tax Act that were passed in 1969 and carried 
forward into the proposed bill now. 


Hon. Mr. Phillips: All right. 


Mr. Lemmon: The first section that is mentioned in 
Appendix B is what is known as tax exempt policyholders. 
These are policyholders who own policies of life compa- 
nies that are registered under the Department of National 
Revenue as retirement income vehicles. As such they 
accumulate interest without paying any tax. 


Senator Connolly: In other words, the tax on the money 
that is in this fund is paid by the beneficiaries when they 
take their retirement. 

Mr. Lemmon: Yes. It is accumulated. The payments that 
go into it are tax-exempt. The interest accumulation 


during the accumulation period is tax-exempt. 


The Chairman: It is really a deferral. 
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Mr. Lemmon: Yes, it is a deferral. The taxation arises 
when the money is paid out. 


The second section is known as the company funds. In 
the case of a mutual company, that is substantially the 
reserves that the company retains for whatever purposes 
it sees fit. The third section is the other policyholders. In 
the case of a mutual life insurance company this is sub- 
stantially the participating policyholders of the company. 
Under the second section might also be considered the 
shareholders of a stock life insurance company, which are 
in the same position. The effect of allocating to the first 
section of policyholders a portion of the common stock 
dividends we receive means that we get no tax relief on 
those common stock dividends because there is no tax 
payable in that fund. 


Senator Connolly: I am sorry, I just do not follow that. 
You are talking now about the tax-exempt policyholders? 


Mr. Lemmon: We are talking about the tax-exempt policy- 
holders. A certain portion of our common stock dividends 
are allocated by the Income Tax Department by formula 
and there should be a tax credit to the people in that fund, 
but since there is no tax payable, nobody gets it. 


Senator Connolly: So you seek a tax credit for those 
payments? 


Mr. Lemmon: No. We suggest that type of policy should be 
exempt from the prorating formula and that the common 
stocks owned by a life insurance company should be con- 
sidered as being owned by the company or by the par- 
ticipating policyholders who can through dividends from 
the company benefit or otherwise from the common stock 
investments. In the first type we feel that these are very 
parallel to the so-called guaranteed funds of trust compa- 
nies. Trust companies are required by law to segregate 
their assets and this group of assets, identifiable, is allocat- 
ed to their guaranteed funds while the other group of 
assets, identifiable, is allocated as belonging to the compa- 
ny, and the trust companies in fact do not allocate any of 
their common stock investments to the guaranteed fund 
account, so that the problem does not arise with them. But 
the income tax law arbitrarily assigns some of the 
common stocks that the companies own into this fund 
where in fact no tax relief can be obtained. 


Mr. Tuck: Is it right to say, Mr. Lemmon, that we mean 
that because of the tax deferral regarding Group I the 
benefit of the tax-free dividend procedure is lost? 


Mr. Lemmon: It is lost. 


Mr. Tuck: Therefore none of the company’s dividend 
income should be regarded by the tax act as going in that 
direction, because if it is so regarded, there is a meaning- 
less result. 


Senator Beaubien: Are you saying really that if the com- 
pany were left to its own devices, it would not buy any 
common stocks for that portion of the fund deemed to be 
belonging to tax-exempt policyholders? 


Mr. Lemmon: When a life insurance company makes its 
investment decisions—and here I cannot answer for every 
company and so I will have to speak very generally on 
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this—life insurance companies have been accused over the 
years of not putting a sufficiently high percentage of their 
assets in common stocks. These particular policyholders 
cannot benefit from the investment in common stocks. 
Their rates are guaranteed as are guaranteed investment 
certificates of trust companies, and in their investment 
policy generally the companies regard these funds as 
invested in fixed interest securities, and the rates we offer 
on them have to be competitive with the rates the trust 
companies offer or we just do not attract the funds, and 
they are based substantially on the rates available in the 
fixed interest market. 


Senator Beaubien: So what is wrong really is that the act 
deems that part of your income accrues to the tax-exempt 
policyholders and it should not do that. 


Mr. Lemmon: That is right, sir. 


Mr. T. M. Galt, Chairman, Committee on Taxation, The 
Canadian Life Insurance Association: If I may confirm that. 
In our company we definitely do calculate rates assuming 
entirely that there are no common stocks. The rates are 
based on fixed interest investments at the current levels. I 
cannot speak for other companies, but that is the case with 
us. We assume there are no common stocks in these funds 
for our purposes. 


Senator Beaubien: Could you give us the language then 
that would amend the right part of the act so that dividend 
income would not be deemed to accrue to the 
policyholder? 


Mr. Lemmon: I do not know that we are in a position this 
morning actually to put words in there. The intent of the 
words would be to exclude from the prorating formula 
these particular types of policies. We would be very glad to 
furnish this committee, later today, if you like, with the 
particular wording. We do not have a lawyer with us this 
morning who can do this. 


Senator Carter: If I remember correctly, Mr. Chairman, 
the change in the act in 1969 was a deliberate policy 
movement on the part of the Federal Government. I think 
it was based on the premise that the funds, the life insur- 
ance funds, were invested mainly in blue chips in foreign 
countries particularly south of the border, and not suffi- 
cient funds were available for the capitalization of Canadi- 
an companies. I may not be stating it 100 per cent accu- 
rately, but that was the broad intent. Now assuming that 
was the policy objective, how successful has it been? What 
percentage now of life insurance funds are used to finance 
Canadian enterprises as compared with pre-1969? 


Mr. Lemmon: If I can speak generally to that, without 
quoting any figures which I do not have with me, I do not 
think there has been any real change since 1969. Prior to 
that time the Canadian life insurance industry had more 
money invested in Canada than its liabilities to Canadian 
policyholders. That has continued to be the case. A great 
many Canadian life insurance companies including my 
own and Mr. Galt’s do a substantial amount of business 
outside of Canada. In our own company our business is 
divided approximately 50 per cent in Canada and 50 per 
cent outside. Mr. Galt’s company I think would be slightly 
more than 50 per cent outside. 


The Chairman: You operate in the United States? 


Mr. Lemmon: We operate in the United States. My own 
company operates in 35 states of the United States. We 
also operate in the British Isles. 


The Chairman: Well when you talk about 50 per cent 
investment in Canada and 50 per cent outside, what is the 
50 per cent that goes outside? It is 50 per cent of what? 


Mr. Lemmon: It is 50 per cent of our total assets. But that 
is not quite the simple answer. We are required by law in 
the United States to invest in the United States the habili- 
ties accumulated for our United States policyholders. Our 
company and I believe most of the companies accumulate 
in sterling assets payable in sterling sufficient to pay their 
liabilities to their policyholders in that currency and the 
same general policy with minor variations is followed by 
the various companies and has been for years. Now the 
surplus funds of the company, the excess reserves, may be 
invested here or there or around and about in the judg- 
ment of the management of the companies, but the state- 
ment still stands that we have invested in Canada over the 
years and still do more than our liabilities to Canadian 
policyholders. 


The Chairman: I am interested in that 50 per cent, Mr. 
Lemmon. If you have 50 per cent invested in Canada and 
50 per cent invested outside of Canada, does that result in 
there being more than 50 per cent invested outside of 
Canada, when you look at the assets which are held out- 
side of Canada? 


Mr. Lemmon: This would vary from company to compa- 
ny, Mr. Chairman. I do not know whether this is of any 
help to you or not, but I can quote to you some figures as 
far as our own company is concerned. Approximately 92 
or 93 per cent of our assets are held to cover liabilities 
which are required by the various insurance departments. 
Approximately 50 per cent of that amount is held in 
Canada, which would amount to 46 per cent of our total 
assets. Approximately 46 per cent would also be held 
outside of Canada. The other 8 per cent of our assets is the 
company’s general surplus held for contingencies of what- 
ever nature. They can be held in one place or the other, 
and can be changed from time to time at the discretion of 
the management of the company. A substantial portion of 
it is always held in Canada. Sometimes the percentage of 
total assets might be 49 per cent, while in other cases it 
might be 53 or 54 per cent. This is the area in which it 
varies. But our liabilities to policyholders in Canada are 
always covered with a varying percentage of our surplus. 


Mr. Tuck: Mr. Chairman, I wonder if I could comment on 
Senator Carter’s question. Mr. Lemmon has described the 
holdings of Canadian companies outside of Canada as 
essentially securities, held for business performed outside 
of Canada. I thought from your question that you might 
have had this in mind, also the fact that there might have 
been a desire on the part of the life insurance tax legisla- 
tion of 1969 to emphasize Canadian life insurance compa- 
nies purchasing more Canadian corporation shares. If that 
was the intention, then this pro rata formula negates the 
intention. 
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Senator Carter: That was my next question. What has 
been the net effect of the 1969 change in legislation? Has it 
affected your earnings, assets, dividends to policyholders? 


Mr. Tuck: It may have affected the distribution of our 
assets as far as the general funds are concerned, but we do 
not have figures which would indicate this. As far as our 
total investments in Canadian stocks are concerned, there 
is a complication here. The investments in Canadian 
stocks may be up, but this may not be the result of an 
increase in the investment of our general funds in Canadi- 
an common stocks; but perhaps it is because many of the 
companies have segregated funds that are backing equity- 
linked products. These are invested in common stocks; so 
the global figures which we do have may well show an 
increase, but the reason for the increase may be the segre- 
gated funds. Is that right, Mr. Lemmon? 


Mr. Lemmon: You are quite right. 


The Chairman: You will give us that wording a little later 
on today? 


Mr. Tuck: We will try to do that Mr. Chairman, yes. 


Hon. Mr. Phillips: Am I right in saying that the only 
section to which you have directed yourself is section 
138(6), because of the special treatment which is given 
there, as distinguished from the normal treatment for cor- 
porations under section 112? Does it reduce itself to that? 


Mr. Kimantas: And also to section 208(2). 


Hon. Mr. Phillips: Section 208(2). Will you wait a moment 
while I take a look at that? Oh yes, I see. 


The Chairman: Any material that you will give to us for 
our consideration in making a recommendation will deal 
with section 208— 


Mr. Lemmon: With both of these sections. 
The Chairman: Section 208 and also section 138. 
Mr. Lemmon: Both of those sections. 


Hon. Mr. Phillips: Section 138(6) and section 208(2). In 
effect, you are saying that these two sections give you the 
type of treatment which you prefer over section 112 deal- 
ing with exempt income? 


Mr. Lemmon: Yes. 


Hon. Mr. Phillips: I think we need a new wording here, 
Mr. Chairman. 


The Chairman: While we have experts here, we might as 
well make use of them. If there is any suggestion that we 
have missed the point, we can say that we were badly 
instructed. It could never be said that we makde a 
mistake! 


Mr. Lemmon: Mr. Chairman, we did have an interview 
with the Minister of Finance prior to the introduction of 
the bill this spring, and we raised this point with him. He 
did not say “no”; but nothing was done. 


The Chairman: How many dollars would be involved if 
the change were to be made? 


24293—23 


Mr. Lemmon: It is rather difficult to calculate, because as 
an industry we do not have block figures for exempt 
funds. If the total amount of pro rating were removed— 
and we are not suggesting this—it would amount to about 
$9 million. If the exempt funds were eliminated what 
would it be, Mr. Kimantas—two-thirds of that amount? 


Mr. Kimantas: Oh no, it would be much smaller than that. 
Mr. Lemmon: One-half of that? 

Mr. Kimantas: I would say less than that. 

Mr. Lemmon: It would be around $4 million. 


The Chairman: That would be the net result, if what you 
are seeking today were recognized? 


Mr. Lemmon: Yes. 


The Chairman: Your reduction would amount to another 
$4 million? 


Mr. Lemmon: Yes, sir. 


Hon. Mr. Phillips: You are dealing with non-segregated 
funds only? 


Mr. Lemmon: Yes, we are dealing with non-segregated 
funds only. 


Hon. Mr. Phillips: In effect, you want exempt income 
similar to that given to investment companies and banks 
under section 112? 


Mr. Lemmon: Yes, sir. 


Hon. Mr. Phillips: And the two sections that hurt you are 
section 138(6) and part of section 208(2). 


Mr. Lemmon: We are not suggesting any change in segre- 
gated funds. We feel they are reasonable. 


The Chairman: Is there anything else you wish to say? I 
think we have the point you are making. 


Mr. Lemmon: No, thank you sir. It has always been a 
policy of mine that if you have made a sale, stop talking. 


The Chairman: There is a variation to that Mr. Lemmon; 
when you have sold something, wrap it up. 


Mr. Lemmon: Thank you very much, sir. 


The Chairman: Honourable senators, we have a third 
brief before us this morning, Dominion Foundries and 
Steel Limited. They were before us earlier, when we were 
dealing with the White Paper. Mr. Plumpton, are you going 
to make the opening remarks? 


Mr. J. Plumpton, Comptroller, Dominion Foundries and Steel 
Limited: Yes sir; and Mr. Laing is with me. 


The Chairman: Will you proceed, please? 


Senator Beaubien: Mr. Chairman, could we have the 
names of the witnesses again? 


The Chairman: Yes. Mr. J. Plumpton, Comptroller, and 
Mr. A. D. Laing, Assistant Comptroller and Assistant to 
the Executive Vice-President (Financial), both of Dofasco. 
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Mr. J. Plumpton, Comptroller, Dominion Foundries and Steel 
Limited: Mr. Chairman and honourable senators, may I 
first express the regrets of our President and Chief Execu- 
tive Officer, Frank Sherman, for being unable to attend 
today. I am also requested to express the regrets of John 
Sheppard, our Executive Vice-President, Financial, who is 
out of the country. Dominion Foundries and Steel, Limited 
(Dofasco) is a steel mill and foundry. Our production is 
about 2,300,000 ingot tons of steel a year—about 19 per 
cent of Canadian ingot production. There are about 19,000 
shareholders and 95 per cent of our shares are held in 
Canada. 


Our steel producing facilities are located at Hamilton, 
Ontario. We receive all our iron ore from three Canadians 
mines—at Temagami and Kirkland Lake in Ontario and at 
Wabush Lake in Labrador. 


There are about 8,000 employees in Hamilton. 77 per 
cent of the employees are members of the Employees’ 
Savings and Profit Sharing Plan. There is a three year 
waiting period before an employee becomes a member. 


The fund began in 1938 and is a pension plan based on 
profit sharing. In addition, we have a Deferred Profit 
Sharing Plan which began in 1966 and eligibility for mem- 
bership in it is the same as for the pension plan. 


The assets of the pension plan are about $80 million and 
of the Deferred Profit Sharing Plan about $2 million. 
Employees’ savings paid into the pension plan were $1,- 
100,000 in 1970. Total profit sharing paid by the company 
in that year was $5,600,000 of which $3,400,000 was paid 
into the pension plan. The income earned by the Fund 
over and above these payments was $4,600,000. The 
amount paid out of the pension plan for those who ter- 
minated employment in the year was $4,300,000. There 
were 67 people who terminated employment by retirement 
at retirement age. 


The Chairman: What is the total membership in this plan? 


Mr. Plumpton: Over 6,100. 


The amounts which each of them received varied from 
the lowest payment of $20,300 to the highest of $47,600. In 
addition, there were twenty-four employees who died 
whose estates or beneficiairies received the full amounts 
at the credit of each of these employees. 


With this background, let me now try to state why we are 
appearing before you a second time. When we appeared 
the first time we were concerned about some other matters 
as well but our main purpose in appearing then was to 
explain why we, and our employees, think an average rate 
of tax of Section 36 type on lump sum payments out of 
pension and deferred profit sharing plans is fair and 
desirable. 


The Chairman: Senators will remember that we have 
heard submissions on deferred profit-sharing plans, so we 
do have a familiarity. The deferred profit-sharing plans, as 
described to us, consist of employers’ contributions, under 
which there is a deferral of tax until the lump sum pay- 
ment is made, and the contributions of the employees, on 
which tax is paid. 


Mr. Plumpton: That is not so in our case; the employee 
has a deduction for tax purposes. 


The Chairman: Let me continue. Then there are the gains, 
which are treated as income in the administration. 


Mr. A. D. Laing Assistant Comptroller and Assistant to the 
Executive Vice-President, Financial, Dominion Foundries and 
Steel Limited: Mr. Chairman, you are describing what I 
understand to be an employee’s profit-sharing plan. 


The Chairman: No, I am describing a deferred employee’s 
profit-sharing plan. I am familiar with the employees’ 
profit-sharing plan, such as that of Simpsons-Sears, who 
pay tax on everything. They wished to have certain consid- 
erations. The whole idea of the word ‘‘deferred”’ in the 
deferred profit-sharing plan is that the tax which might be 
attracted by the employers’ contributions to the plan, 
which would be income to the employee, is deferred until 
such withdrawal is made. 


Mr. Plumpton: That is correct. 


The Chairman: That, I take it, is the deferred feature of 
your plan? 


Mr. Plumpton: Yes. 


The Chairman: When the deferral falls in and the tax 
must be paid, benefit is received under section 36 in the 
current act or it may be averaged over three years. This 
bill removes section 36. 


Mr. Plumpton: That is right. 


The sole reason for our appearing today is to comment 
on Bill C-259 as it applies to lump sum payments and to 
state our reasons for requesting retention of section 36 
type averaging. 


The Chairman: Are there lump sum payments under your 
pension plan in addition to those under the deferred prof- 
it-sharing plan? 


Mr. Plumpton: Yes. The passing of Bill C-259 would, in 
effect, negate one of the very basic rights that Dofasco 
employees have enjoyed since the introduction of their 
profit-sharing plan in 1938. The cash withdrawal option is 
such a vital and important part of the program that its 
withdrawal would, in our view, practically destroy profit- 
sharing at Dofasco as an important incentive to harmoni- 
ous employer-employee relations. 


We have had communication with the Prime Minister 
and with the Minister of Finance. We have talked with the 
members of Parliament from our area who know some of 
the people who work at Dofasco, and these members know 
how important our employees feel the lump sum payment 
feature of our plan is. 


Our brief describes the impact of the type of general 
averaging proposed in Bill C-259. It in no way compares 
with the section 36 type of averaging, as you can see from 


the page on which the results of the tax calculations are 
summarized. 


The brief also describes the ineffective nature of the 
transitional provisions—that is, first, continuation of the 
section 36 type averaging for payments received in 1972 
and 1973; and, second, continuation of section 36 type 
averaging indefinitely on the vested portion of the person’s 
1971 balance. However, once this option is exercised, any 
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other type of averaging must be sacrified in that year of 
receipt. This means neither general averaging nor income 
averaging could be used for pension funds accumulated 
subsequent to 1971, nor for any other unusual receipts. 


The Chairman: Let us consider the case of a person who 
is a member of the plan when this bill becomes law, and 
remains in it for ten years. He then withdraws and is 
entitled to a lump sum withdrawal at that time. However, 
some accounting has to be carried out, and I understand 
the bill to provide that the averaging enjoyed under sec- 
tion 36 of the present act would be available for that 
person in 1980. That is with the proviso that the amount he 
would have received, had he withdrawn in 1972, is ascer- 
tained. His income tax is calculated applying the averag- 
ing provision under section 36 to that amount. So he 
receives a substantial benefit, because the averaging 
provisions under section 36 are very helpful in lowering 
the level of tax. 


Mr. Plumpton: That is correct. 


The Chairman: However, he then has to pay a price for 
that. He remains in the plan for a further 10 years and is 
not entitled to any of the benefits of averaging provided in 
this bill, but is subject to full tax rates. In effect, it would 
reduce very substantially the lump sum payments. 


Mr. Plumpton: Right. 


The Chairman: So much so, we have been told, that it 
would cease to be attractive. The only offer that the bill 
gives to avoid the impact of taxation is that if you take 
your lump sum withdrawal and buy an annuity, you do not 
have to pay the other burden of tax, and your income 
would be on the income portion of the annuity in each 
year. But that wipes out completely the lump sum. 


We were told that of the employees in the Simpsons- 
Sears plan, over 99 per cent—which does not give you 
much room to go further—of those who took lump sum 
payments, over all the years that the plan had been in 
operation—that is, for some 50 years—not one had misap- 
plied or lost it. It had been put to a useful purpose. It looks 
like a sort of paternalism, fearful that the employee, when 
he gets the lump sum, might not know how to use it. 
However, the employees had used it well, paying off mort- 
gages and acquiring small businesses after they retired; 
and they felt that they were entitled to that money. This is 
what they had built up over the years, and when some- 
thing has been going for 50 years, it must be good. 


Senator Benidickson: Is my recollection correct, that over 
a fairly substantial number of years your employer- 
employee relations record, vis-a-vis your competitors, has 
been quite favourable? 


Mr. Plumpton: Yes, it has. 


The Chairman: I think you could say “very favourable.” 


Senator Benidickson: That was my impression. Do you 
attribute that very fine record, in part, to the type of 
company plan that you have had in existence? 


Mr. Plumpton: Yes, we do. We think it has had a direct 
bearing on our relationship with our employees. 


Senator Connolly: This is not a pension; we are now 
talking about profit sharing. 


Senator Benidickson: I meant profit sharing. 


Senator Connolly: Profit sharing is a partnership between 
management and workers. 


Mr. Plumpton: Right. 
Senator Connolly: That is the purpose of it. 


The Chairman: One way of remedying your situation 
might be if section 36 of the present act continued to be 
available up to 1972. If thereafter the general averaging 
provisions in the bill were available—in other words you 
did not have that exclusion—that would deal with part of 
the problem. 


Mr. Plumpton: That would partially offset the problem. 
What we fail to understand is why an employee would be 
penalized by opting to take the 36-type averaging which he 
has been entitled to. If he does so, he is, in effect, then 
penalized by not taking advantage of the new law. 


The Chairman: One correction would be to let them keep 
what the bill gives them for the time period in the bill, and 
then give him the right, in subsequent years that he is in 
the plan, to be subject to the general averaging provisions 
of the plan. Since we have introduced the capital gains tax, 
do you want the gains in the fund to be treated as gains 
and therefore subject to the capital gains tax rate of 50 per 
cent—in other words, 50 per cent of the gains would be 
subject to income tax? Do you want that as well, as a 
relief? 


Mr. Plumpton: Even if that were applied, with the averag- 
ing provisions continued, it would be more favourable 
than the straight tax rate on a lump sum. 


The Chairman: Yes; but I still cannot understand why, if 
you have a capital gains tax on gains, and you have gains, 
you pay income tax rates instead of the capital gains tax 
rate. Perhaps you are right, Senator Hays, when you say 
that we should eliminate capital gains. It is becoming too 
complicated. 


Senator Hays: That is what it is all about. 


Senator Connolly: Regarding profit-sharing plans that are 
being built up year by year in favour of employees, are 
employees taxed in that year on the amount that is credit- 
ed to their account? 


Mr. Plumpton: No, they are not. They are free of tax until 
the payment is made. 


Senator Connolly: We have to be practical about the kind 
of thing that we face. Would it be better if the allocated 
amount year by year formed part of their income? Can 
you say whether it would be better in the long run? 


Mr. Plumpton: That is an alternative that we have to 
consider. 


Mr. Laing: We have a lot of figures, but we have not 
evaluated them. 
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Senator Connolly: It could be said that if you join a 
profit-sharing plan and receive benefits—and apparently 
the benefits are very substantial—the beneficiary pays no 
tax when the amounts are credited to his account, and he 
would pay no tax when it comes out. It is obviously an 
advantage that the average taxpayer has. 


The Chairman: If you remember, Senator Connolly, when 
the representatives of Simpsons-Sears and Allstate were 
here, we were told something of the origin of section 36. I 
think it developed in 1960 or 1961. Its particular applica- 
tion was then in relation to deferral of tax on the employ- 
er’s contribution to the fund. The tax on that would fall in 
only when he withdrew his lump sum and when section 36 
averaging applied. 


In one of the plans that we had before us, the employee 
was contributing tax-paid dollars as his share of the con- 
tribution to the fund, so he would not run into tax again 
with a lump sum payment. It would be a refund of his 
money. We were told that on the earnings and gains of the 
fund, they were subject to income tax at the normal rate, 
and that annual payments were made and deducted by the 
trustee from the employee’s income. 


Senator Connolly: I did not hear that last sentence. 


The Chairman: I said that tax on the annual contribution 
by the employer was deferred until the man withdraw his 
money from the plan. At that time his rate of tax was 
determined under section 36, with averaging. What is it 
that you want? 


Mr. Plumpton: Basically, we would like to see a continua- 
tion of lump sum payments, with an averaging provision 
similar to the section 36 type. 


The Chairman: Let us assume you cannot get that. There 
are averaging provisions in the present bill that are good. 
If those were available to you and the averaging provi- 
sions under section 36 were available to you up to the date 
the new bill becomes effective, that would remove the risk 
of retroactivity. Would that not put you in a good position? 


Mr. Plumpton: Not that good. We have worked out an 
example in our brief which shows the proposed averaging, 
as opposed to the former section 36 type averaging, and 
there is a tremendous difference in tax. 


The Chairman: That is a strong argument for giving you 
the averaging going forward, and it might also bea strong 
argument for segregating the capital elements in the fund 
and saying that they attract capital gains tax only. 


How are you dealt with now in that regard? It is on an 
income basis, is it not? 


Mr. Plumpton: Yes. 


The Chairman: So that would be a definite advantage. It 
would cut your taxable income by 50 per cent. 


Mr. Plumpton: Yes. 


The Chairman: Would you be satisfied if you got all those 
things? 


Mr. Laing: A relatively low portion of our fund is invested 
in equities. The capital gains portion, we would expect 


under the present investment policy, is not likely to be a 
significant portion. 


Hon. Mr. Phillips: But on the proposed recommendation 
you would be talking only to the extent of 50 per cent of 
the capital gains. 


Mr. Laing: Yes. The accumulation in out pension fund 
over the years represents a relatively small portion in the 
form of capital gains. This will be the case unless we 
change our investment policy, which we do not foresee 
doing. 


The Chairman: You do not have the provisions in your 
plan that other plans have, and that is that a percentage of 
the fund is invested in company shares? 


Mr. Laing: No, we do not have that provision. Our fund is 
invested in a broad range of investments. 


To speak to your proposed suggestion just a moment 
ago, Mr. Chairman, Mr. Plumpton mentioned that the gen- 
eral averaging available under the new bill, as compared 
to section 36 averaging, is quite a disadvantage. On the 
forward averaging, which you may also have been refer- 
ring to, you do not get your lump sum; and what we are 
saying here is that the important factor in the minds of our 
employees is the freedom to have a lump sum if they so 
choose. If you use forward averaging, you obviously do 
not have a lump sum. 


The Chairman: What if you give them the option to elect 
to take forward averaging, or go along with the general 
averaging and get capital gains? 


Mr. Plumpton: We have worked out an example of general 
averaging, and the employees, I am sure, would feel that 
this is not a great advantage to them. 


If you refer to the example, honourable senators, you 
will see that under the present averaging method, the tax 
calculation on a lump sum of $45,000 is $6,903.00. Under 
the tax reform general averaging method, the tax payable 
on such a lump sum would be $16,792.00, or an additional 
$9,889.00. I believe that in the eyes of our employees this is 
a real stumbling block to lump sum benefits. 


The Chairman: The answer, then, is you do not want 
general averaging provisions; you would like to have the 
right to take forward averaging if you so decided. 


Mr. Laing: If it permitted a lump sum to be paid. 


The Chairman: Yes, but the essential thing in your pre- 
sentation is that you want to continue the lump sum 
withdrawal. 


Mr. Laing: Yes. 


Mr. Plumpton: I might add, Mr. Chairman, that our 
experience has been excellent in so far as employees 
taking lump sums on retirement is concerned. 


Senator Connolly: How can you follow that after the 
employee leaves? 


Mr. Plumpton: Our personnel department tries to main- 
tain contact with retirees, and, of course, we have our 
25-year club and other associations where the retirees 
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participate, and there is a general follow-up in that regard. 
I would not say it is a 100 per cent follow-up. 


Senator Connolly: But it is sufficient to allow you to make 
the statement? 


Mr. Plumpton: Yes. 


The Chairman: Simpsons-Sears, if you recall, had a com- 
plete story on that. They stated that 99 per cent-plus of the 
employees did not waste their lump sum payment. 


Is there anything further you would like to say? Does it 
appear to you that we understand your problem? 


Mr. Plumpton: Yes, sir. 


You have asked the delegations preceding us if they 
wanted to suggest a change in wording. We have looked at 
the proposed act, and we could make suggestions with 
respect to some of these provisions. 


The Chairman: You may put them on the record. 


We have been studying this thing and we may even have 
gotten to the stage where we have drafted something on 
this point. 


Mr. Plumpton: We would suggest that section 38(2) be 
eliminated; that is the section that restricts the general 
averaging and the income averaging annuity subsequent 
to the option on the section 36 type averaging. We would 
also suggest that Section 40(1)(c) be amended by eliminat- 
ing the words ‘‘and before 1974’. Our third recommenda- 
tion is in respect of Rule 40(7) of the Income Tax Applica- 
tion Rules which states: 

The provisions of this section are applicable in respect 
of any payment or payments described in subparagraph 
(1)(a)(i) or (1)(a)(iv) made in a taxation year ending after 
1973— 

We suggest stopping there and eliminating the rest of that 
paragraph. 


Hon. Mr. Phillips: You are now referring to section 40(7)? 
Mr. Plumpton: Yes, sir. 

Hon. Mr. Phillips: Are you sure it is section 40? 

Mr. Laing: It is the application rules, sir. 


Senator Connolly: We are not talking about the bill; we 
are talking about the rules. 


Hon. Mr. Phillips: Mr. Chairman, would you allow the 
repetition of the suggestion? 


What are you asking for in that regard? 


The Chairman: What do you want done with subsection 
Th 


Mr. Plumpton: In the third line, after ‘‘1973” we suggest a 
full stop, and omit the rest. 


Mr. Laing: That may mean the whole subsection would 
come out; it might have the effect of taking the whole 
thing out. 


Hon. Mr. Phillips: It is equivalent to taking it out. 


The Chairman: If you take out the limitation. 


Mr. Laing: I think so. 
The Chairman: Is there anything else you want to say? 


Mr. Plumpton: 
Chairman. 


Only to thank you very much, Mr. 


Senator Isnor: Might I put this, just before you go? Your 
brief is based entirely on a pension scheme? 


Mr. Plumpton: There are two parts to our profit sharing: 
there is the pension part, which is really our profit sharing 
fund; and a deferred profit sharing plan, which has noth- 
ing to do with a pension. Both are amalgamated for the 
benefit of employees and can be taken out under the 
present law as lump sum payments, whereby the tax is 
averaged under section 36. 


Senator Isnor: I ask that question because Simpsons- 
Sears said very definitely that theirs is not a pension 
scheme. 


Mr. Plumpton: That is correct. I understand that theirs is 
not a pension scheme. 


The Chairman: That is right. 
Thank you very much. 


We have one submission left, which is the brief of the 
Canadian Institute of Chartered Accountants. It is lengthy 
and may take a little time to deal with. As it is getting close 
to 12 o'clock, I suggest that we adjourn now and resume at 
2.15 p.m. Is that agreed? 


Hon. Senators: Agreed. 
The committee adjourned until 2.15 p.m. 


Upon resuming at 2.15 p.m. 


The Chairman: Honourable senators, this afternoon we 
have before us the Canadian Institute of Chartered 
Accountants. To my immediate right is Mr. R. D. Brown, 
F.C.A., Chairman of the Tax Committee. Immediately 
next to him is Mr. Michael Carr, C.A., a member of the 
Tax Committee; and next to Mr. Carr is Mr. R. C. White, 
C.A., Director of Communications. 


Would you care to make your opening statement now, 
Mr. Brown? 


Mr. R. D. Brown, F.C.A., Chairman, Tax Committee, The 
Canadian Institute of Chartered Accountants: Thank you, Mr. 
Chairman. 


Honourable senators, we welcome the opportunity to 
present the views of the Canadian Institute of Chartered 
Accountants—the representative body of 20,000 chartered 
accountants in Canada—on the tax reform legislation 
which you are considering. 


Chartered accountants have, of course, been deeply 
involved in tax practice, in completing returns and advis- 
ing clients, and our profession and the legal profession are 
the founding bodies of the Canadian Tax Foundation in 
Canada. As such, the CICA has participated fully in the 
debate on tax reform which has gone on for the last few 
years in Canada, making submissions to the Government, 
to the committee of the House of Commons and to this 
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committee on this matter. Now that a concrete proposal 
for tax reform legislation has been advanced, we are con- 
fining our submission this time basically to points which 
deal with technical matters. We are not reiterating some of 
the more fundamental policy points which we have made 
in previous submissions. 


First of all, I should like to mention two or three main 
areas of concern which the CICA has with respect to the 
tax reform legislation, and then I will refer to our submis- 
sion in which a great many other areas are outlined. 


Some of the areas that we feel require the most atten- 
tion, at least in technical terms, are, first, the area of 
business mergers and reorganizations. We are concerned 
that the new law will hamper necessary and desirable 
restructuring of business. There is a whole combination of 
factors here: first of all, the lack of roll-overs with respect 
to capital assets and transfer without imposition of capital 
gains tax; secondly, the new requirement to transfer 
depreciable property at fair market value, even between 
related persons in most circumstances; thirdly, a need to 
recognize goodwill on the sale or transfer of a business; 
and, fourthly, a stengthening of the designed surplus 
provisions which prevent the free-flow of surplus from 
one corporation to another. 


The Chairman: Did you say the strengthening or the 
deletion? 


Mr. Brown: Well, they are much more effective than they 
ever were before. I think that this factor, in combination 
with a number of other changes that I have referred to, 
gives you a total package by which it will be extraordinari- 
ly difficult in future to reorganize business enterprises. 


The Chairman: I did not mean it from that point of view. I 
meant the designated surplus idea. Is it needed, with all 
the other insurance you now have? 


Mr. Brown: We seriously question whether it is. One of 
our recommendations is that a very strong look should be 
taken at this whole area of designated surplus with the 
introduction of a tax on capital gains. We question wheth- 
er as a long-term measure it is necessary to keep the 
designated surplus provisions in. 


The Chairman: And with section 138— 
Mr. Brown: That is correct. 


Hon. Mr. Phillips: The Canadian Bar Association supports 
you in that view. 


Mr. Brown: Yes. 
The Chairman: And Mr. Phillips supports you. 


Mr. Brown: Very good. I think the point we would like to 
make here very strongly is that the various provisions that 
we have mentioned with respect to reorganizations will not 
really raise any material amount of tax revenue. The point 
is that what they will do is force businesses to operate in 
an inefficient manner and through an inappropriate cor- 
porate structure. We seriously question whether in 
Canada, where there is a need to reorganize and perhaps 
consolidate our businesses in various areas, this is an 
appropriate posture. We suggest that there is a need for 
tax-free provisions for exchanges where there is no tax 


advantage being secured by any write-up in the value of 
assets and where there is a continuity of economic interest. 


Another area we have some concern about is the inter- 
national area. Here our concern is primarily with respect 
to the foreign accrual property income, the so-called pas- 
sive income. 


The Chairman: FAPI. 


Mr. Brown: FAPI, yes. That is correct. The fact is that 
these provisions, in a complex way, will inhibit competi- 
tive ability of Canadian companies abroad to operate in 
competition with the subsidiaries of other countries. 


Senator Connolly: Apart altogether from the Competition 
Act. 


Mr. Brown: Yes, sir. 


The Chairman: How do we treat that, senator? As an 
aside? 


Senator Connolly: Obiter dicta. 


Mr. Brown: We have other concerns in the international 
area, but these are of a more technical sort. Fundamental- 
ly, we believe that tax reform has taken a very long time in 
Canada; it has been a long process, perhaps too long. As 
an institute, we welcome the conclusion of this process—or 
its apparent conclusion as it now appears to be—but at the 
same time we urge that as it proceeds through the other 
body and through the Senate, the most careful attention be 
given to the details to make sure that this legislation will 
be the most efficient and that it will be fair and equitable 
to all concerned. 


In terms of our submission to you, what we have put in 
front of you is a document which, first of all, under the 
covering letter, sets out the main areas of concern that we 
have with respect to Bill C-259. Behind that submission is 
a much longer document entitled ‘Points for Discussion”’. 
That document was prepared by our committee working a 
great many hours over the summer, and it summarizes 
about 150 different points of comment with respect to Bill 
C-259 as it stood at the end of June. That memorandum 
was submitted to officials of the Department of Finance at 
the end of August, and we had a meeting with them at that 
time to discuss some of the points. 


The Chairman: Are you able to indicate to what extent, if 
at all, any of the points that you have raised have been 
incorporated in the admendments that have come down? 


Mr. Brown: We have just completed the chore of matching 
up the amendments with our earlier recommendations. Of 
course, the last set of amendments was not available until 
last week. I am afraid that all I have with me is one copy, 
with the points that have been corrected marked off. We 
would be pleased to leave that with you, or to send you a 
copy of it. 


Hon. Mr. Phillips: What is the “track record” for the 
institute with the Department of Finance in respect of the 
August submissions and the amendments as they have 
come down? 


Mr. Brown: It is very difficult to say. I think they have 
answered about one-third of the points we raised—one- 
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third at the most. I think some of the others have perhaps 
become a trifle redundant because of other changes that 
have taken place in the bill. It gets rather complicated, 
because if you fix one area then sometimes you fix others 
at the same time. 


The Chairman: Would you say that any of the areas that 
would appear to have been fixed may require further 
amendment? 


Mr. Brown: Yes, that is true. As a matter of fact, we 
specifically direct your attention to one point in the 
amendments that were put down last week. On page 6 of 
the document entitled “Areas of Major Concern with 
Respect to Bill C-259,” we note that the amendment to 
clause 192(13) proposed on October 27 would have the 
effect of accidentally designating the surplus of all corpo- 
rations which have undergone a statutory amalgamation 
in the last 25 years. 


Hon. Mr. Phillips: Is that October 27 or October 13? 


Mr. Brown: This is the amendment of October 13. This is 
because of a change in the definition of a designated 
surplus. What they have done is to define ‘designated 
surplus” in a controlled corporation as always being the 
total surplus less, in effect, the control period earnings, 
and when a corporation has gone through a statutory 
amalgamation it has no control period earnings and all its 
surplus is changed, I am sure not intentionally, into desig- 
nated surplus. We believe that this is a technical point 
which should be corrected. 


Senator Connolly: Do you have a specific reeommenda- 
tion involving the words to amend the given section? 


Mr. Brown: In the case of section of 192(13) I do not have 
words with me, but we would be pleased to drop you a 
note to comment on them. I think the basic point is that in 
the case of a statutory amalgamation the control period 
earnings of the predecessor company should flow through 
to the new company so that you do not achieve any desig- 
nation under that type of definition. 


The Chairman: You have finished your presentation? 
Mr. Brown: Yes, we have finished our presentation. 


The Chairman: Is there anything your panel would like to 
add before we come to any questions we might have? 


Mr. Brown: I do not think so, thank you. 


Senator Benidickson: Mr. Chairman, referring to the intro- 
duction to this presentation today, there was a brief given 
to each member of the committee which is not by any 
means in the exact language given by Mr. Brown this 
afternoon. While it has been our policy not to print in full 
the entire submissions, as we did in the case of the White 
Paper hearings, I wonder if the first: two pages of the 
submission could be printed as an appendix to our pro- 
ceedings this afternoon. There it is explained very clearly 
what the Institute of Chartered Accountants is prepared to 
comment upon, and what it has not been able to comment 
upon because of some recent amendments. 


Then, again, it makes it very clear, inasmuch as the 
institute previously expressed its views on the subject of 


tax reform in a general way which would include, perhaps, 
comments and suggestions concerning that policy. They 
did so both to this committee and to the House of Com- 
mons committee when they studied the White Paper, and 
they made their representations to the Government. Today 
they have confined themselves simply to technical revi- 
sions to the bill as presented in June. I think that should be 
clear. 


The Chairman: Well, Mr. Brown has said that. Do you feel 
that the first two pages of this letter should be printed? 


Senator Benidickson: I am saying why I think it should 
form part of the evidence today. 


The Chairman: Is it the wish of the committee to print it 
as part of Mr. Brown’s evidence right in the record of our 
proceedings rather than as an appendix, because then you 
get a continuity of reading? Is that agreed, honourable 
senators? 


Hon. Senators: Agreed. 


Hon. Mr. Phillips: May I suggest that we give it today’s 
date and that we include all ten pages at this point in the 
record? 


Mr. Brown: It really speaks as of today. 


Hon. Senators: Agreed. 
Text of document follows: 


November 38, 1971. 
Honourable Sirs: 
INCOME TAX REFORM—BILL C-259 


The Canadian Institute of Chartered Accountants is 
pleased to have this opportunity of presenting its views on 
tax reform legislation—Bill C-259—to your Committee. 
This presentation is being made on behalf of the Institute 
by its Taxation Committee which acts as the representa- 
tive body of chartered accountants of Canada on taxation 
matters. The members of our Committee, in common with 
all of the members of our profession, have been deeply 
involved over the past few months with a review and 
consideration of the income tax legislation introduced into 
the House of Commons last June by Finance Minister 
Benson, and we hope our comments on this proposed 
legislation will be of use to your Committee. 


To prepare our profession and the business community 
for the likely implications of this new legislation, the CICA 
has been active in disseminating information on the tax 
reform proposals. Toward this end, the Institute has pre- 
pared a special two day course on the tax reform legisla- 
tion, which has been attended by over 3,500 chartered 
accountants and other businessmen across Canada; we 
expect another 1,500 to participate in this course by the 
end of the year. A special series of articles on tax reform 
has appeared in our journal, Canadian Chartered 
Accountant, and we have published an analysis of Bill 
C-259, ‘‘Tomorrow’s Taxes”’. 


In addition to these information programmes relating to 
the new legislation, the Taxation Committee met earlier in 
the summer on a number of occasions to review the techni- 
cal aspects of Bill C-259, and was materially assisted by 
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submissions received from a number of the Taxation 
Committees of the provincial Institutes of Chartered 
Accountants. Because of the short time available to the 
CICA Committee for a review of this detailed and highly 
complex legislation, it did not follow its normal practice of 
making a formal, detailed submission to the Department 
of Finance on the new tax legislation. Instead, the Com- 
mittee prepared a memorandum entitled “Points for Dis- 
cussion on Bill C-259” which set out in summary fashion, 
the comments and recommendations of the Committee on 
the Bill as it then stood. This memorandum was reviewed 
with officials of the Department of Finance on August 27, 
and copies of this memorandum were subsequently dis- 
tributed to various other interested parties. 


These “Points for Discussion’, a copy of which is annex- 
ed to this submission, dealt with the provisions of Bill 
C-259 as introduced into the House of Commons on June 
30, 1971 only; it does not, regretfully, refer to the list of 
approximately 100 amendments to Clause 1 of this bill 
which the Minister of Finance tabled in the House of 
Commons on October 13, nor with the substantial number 
of additional amendments tabled on October 28. (Due to 
the complex nature of these amendments and the short 
time available between their introduction and our meeting 
with you, it was not possible for our Committee to revise 
its earlier submission to take these changes into account.) 
However, Mr. M. Carr and I, as representatives of the 
CICA Taxation Committee, are prepared to discuss infor- 
mally with your Committee certain of the implications of 
these amendments. 


To assist your Committee in evaluating the main thrust 
of the recommendations and comments of the CICA Taxa- 
tion Committee on Bill C-259, we have also prepared, and 
enclose, a separate brief submission which highlights our 
major concerns with the tax reform legislation. This 
memorandum, which also of necessity had to be prepared 
in a relatively brief length of time, does take into account, 
to a degree, the amendments to Bill C-259 which were 
introduced on October 13, but not those contained in the 
amendments of October 28. In this supplementary submis- 
sion, we have attempted to highlight a number of technical 
areas which we feel requires further consideration, of 
which perhaps the general lack of provisions for effective 
tax free business reorganizations and the adverse implica- 
tions of certain proposals in the international area are 
amongst the most important. 


We would like to emphasize that all of the comments in 
the attached submission and in our original “Points for 
Discussion on Bill C-259” are directed towards the techni- 
cal implications of the new legislation, and are not con- 
cerned with the policy implications of the legislation. The 
CICA has previously made submissions to the Carter 
Commission, the Department of Finance, the Finance 
Committee of the House of Commons, and to this Commit- 
tee of the Senate on certain of the broader aspects of tax 
policy and we now feel that it is appropriate to confine our 
remarks solely to the more technical implications of the 
legislation, although of necessity our comments will, in 
some areas, touch on policy matters. All of our comments 
are, however, directed towards tax reform in the context 
as set out in the legislation introduced by the Minister of 
Finance, and our observations are designed to make the 
legislation both more equitable and easier to administer. 


If there are any areas of the legislation where you 
believe the particular expertise and experience of chart- 
ered accountants could assist the Committee in its study 
and deliberations on Bill C-259, we will endeavour to do so 
if you let us know. 


Respectfully submitted, 
R. D. Brown, 
Chairman, Taxation Committee. 


THE CANADIAN INSTITUTE OF CHARTERED 
ACCOUNTANTS TAXATION COMMITTEE 


R. D. Brown, FCA, Toronto Chairman; J. M. Belanger, St. 
John’s; F. J. Mair, FCA, Calgary; P. Walton, Vancouver; D. 
R. Huggett, Montreal Vice-chairman; M. Carr, Toronto: D. 
K. McNair, FCA, London: W. K. McIntyre, Toronto 
Secretary. 


THE CANADIAN INSTITUTE OF CHARTERED 
ACCOUNTANTS 


Areas of Major Concern with Respect to Bill C-259 


This memorandum is provided as a supplement to 
“Points for Discussion on Bill C-259”’ which was prepared 
by the Committee in August 1971; a copy of this memoran- 
dum is attached, and is intended to summarize a number 
of the major areas of concern to the CICA Taxation Com- 
mittee. It deals with the provisions of Bill C-259 as they 
stood, after giving effect to the amendments to Clause 1 of 
the Bill tabled by the Minister of Finance in the House of 
Commons on October 13, but does not take into account 
(due to the shortness of available time) the proposed 
amendments submitted to the House on October 28. 


CAPITAL GAINS 


Valuation of Liabilities 


No provision exists in the legislation for the valuation of 
debts (except foreign currency) owing by taxpayers at the 
commencement of the new system. As presently drafted, 
the legislation would include the entire amount of any 
“gain” realized by taxpayers on the repayment of a debt, 
etc., after January 1, 1972 as giving rise to a taxable gain. 


We recommend that the taxation of gains realized by 
taxpayers on the repayment or settlement of debts existing 
at the end of 1971 should not extend the amount of any 
“gain” which may then have accrued, having regard to the 
market value of debts then outstanding, at least when such 
debt is in marketable form. We, therefore, recommend that 
a taxpayer should have an “‘adjusted cost base”’ of existing 
debts owing by him as at December 31, 1971 equal to 


—original par value (or issue price, if lower) 
—fair value of debt at “valuation day”’ 


Subsequent “gains” on the settlement of liabilities 
should be measured from the lower of the above two 
values while losses would be measured from the higher of 
these two amounts. These rules will be consistent with the 
provisions for the valuation of assets for capital gains 
purposes. 
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We also recommend that a similar recognition be given 
to the fair value of options outstanding at the end of 1971 
so that the value of such options be included in the adjust- 
ed cost basis of property subsequently acquired through 
the exercise of such options. 


Disallowance of Non-arm’s Length Losses 


There are a number of sections of the Bill dealing with 
the disallowance in a variety of circumstances of capital 
losses sustained in non-arm’s length transactions. While 
recognizing the need to protect the revenue against artifi- 
cial losses which may be created in non-arm’s length trans- 
actions, we question whether severe and general restric- 
tions of the nature of those in the present bill are 
necessary or desirable. In addition, we note that these 
provisions will have different application to a variety of 
different circumstances, and are unable to appreciate the 
reason for different treatment afforded different types of 
such losses. 


We suggest that, in every case where a loss is disallowed, 
or a gain increased in a non-arm’s situation, a correspond- 
ing carryover for adjustment of base to the non-arm’s 
length party acquiring the asset to be provided for—the 
disallowance of losses in non-arm’s length transactions 
carried out at par value should be limited to certain clearly 
defined circumstances where the taxpayer may be regard- 
ed as not severing his economic interest in the asset. 


Re-investment of Proceeds 


We are concerned that a number of provisions dealing 
with expropriations or other forced realizations of proper- 
ty do not afford adequate time for the taxpayer to re- 
invest the proceeds to avoid being subject to capital gains 
on an involuntary conversion. 


Charitable Donations 


We are concerned that the provisions requiring a recog- 
nition of gain or loss on the disposition of property by way 
of gift or bequest will have an adverse effect on the dona- 
tions of appreciated property to charities. Such gifts or 
bequests may cause the donor a substantial tax liability in 
circumstances where he may not be able to utilize the 
deductibility of the full charitable donations. We recom- 
mend that where property has been given or bequeathed 
to a charity it may be valued at the option of the donor or 
his estate at any amount not greater than fair market 
value, or less than cost (except where cost exceeds fair 
value). 


Carryback of Unabsorbed Losses 


If a deceased person has unabsorbed capital losses 
remaining after the carryback provisions now in the 
Income Tax Act, we recommend that such unabsorbed 
losses should either be carried back to earlier taxable 
capital gains realized by the same taxpayer, or possibly 
added to the adjusted cost base of such properties trams- 
mitted in the deceased’s will. 


MINING AND RESOURCE INDUSTRIES 


The provisions regarding the recognition of gains or 
losses on the transference of mineral properties will, in 
our view, have an extremely detrimental effect on the 
development and financing of new mineral resources in 


Canada. Under the Bill, as it presently stands, any transfer 
of mineral properties (except in the limited circumstances 
of a transfer from a wholly owned subsidiary to a parent) 
must be made at fair market value. 


This will create immense problems in a number of 
common situations where it is essential that mineral prop- 
erties be transferred from one corporation or individual to 
another in order to facilitate the development and financ- 
ing of such properties. It will create difficulties where 
properties are transferred in consideration of exploration 
work to be done by others. 


We recommend that mineral properties should be freely 
transferrable in non arm’s length transactions at adjusted 
cost base, and furthermore that undeveloped mineral 
properties might be transferred at adjusted cost basis toa 
new company in circumstances where the only considera- 
tion taken back is the shares of the stock of the company 
in question. 


We also believe that the exclusion of social capital and 
certain other items from the ‘‘earned depletion base’’ may 
be unfortunate. 


INTERNATIONAL 


Departure Tax 


We have observed that many Canadian citizens, and 
non-residents temporarily employed in Canada, are 
extremely concerned with the implications of the ‘‘deemed 
realization” provisions with respect to the capital assets of 
persons giving up Canadian residency. This happens fre- 
quently on the transfer of executive and technical person- 
nel from Canada. The provisions, as presently drafted, 
would appear to impose a substantially higher tax burden 
on individuals who, because of their position or occupa- 
tion, are required to take up and give up Canadian resi- 
dency during their careers, than on individuals who 
remain resident in Canada. 


We strongly recommend that the provisions in this 
regard be re-examined and have made a number of par- 
ticular recommendations in our ‘Points for Discussion”. 


Foreign Accrual Property Income 


The provisions respecting this concept as now drafted 
would appear to have extremely adverse effects on 
Canadian based multinational corporations operating 
abroad and will subject them to tax on many types of 
income which cannot be regarded as having been artifi- 
cially diverted from Canada. These provisions will hamper 
Canadian companies operating abroad from achieving the 
best financial and tax position, and will place such compa- 
nies at a disadvantage relative to those of other jurisdic- 
tions. The proposals appear not only unfair but also tech- 
nically deficient in some areas. We also note that they 
would adversely affect Canadian beneficiaries of non-resi- 
dent inter-vivos trusts. We strongly recommend this whole 
concept be thoroughly reviewed and have advanced a 
number of concrete suggestions in our more detailed 
memoranda. 


Dividends from Foreign Affiliates 


We have a number of technical observations and ques- 
tions with respect to the provisions regarding the taxation 
of dividends from foreign affiliates. Though these provi- 
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sions will not be fully effective for some time, we recom- 
mend that the government clarify certain of these difficul- 
ties at the earliest possible date so that the affected 
taxpayers may plan their foreign operations. 


Reorganization of Foreign Affiliate 


Provisions should be introduced allowing tax free reor- 
ganizations and regroupings of foreign affiliates. 


Foreign Competition 


We believe that the taxation system should enable 
Canadian exporters to effectively compete with exporters 
of other countries. In this regard, we believe that the 
government should take into consideration proposals now 
before the United States Congress, as well as current 
trends in Europe and elsewhere, in deciding on an appro- 
priate tax system for Canada in respect of international 
income. 


CORPORATIONS AND SHAREHOLDERS 


Reorganizations 


One of the principal concerns in this area, and in the 
related area of capital gains on business assets, is the 
absence of any effective provisions allowing tax free reor- 
ganizations in a number of defined circumstances. We are 
particularly concerned that: 


—the strengthened and expanded provisions dealing 
with “designated surplus” 


—the requirement that depreciable property be trans- 
ferred at fair market value in many non-arm’s length 
situations 


—the requirement that capital property and goodwill 
be transferred at fair market value in many situations 


will combine to unduly hamper and impede the necessary 
reorganizations and consolidations of Canadian business 
enterprises. 


The provisions, as now drafted, would impose a substan- 
tial tax cost on even the most simple consolidation of a 
group of enterprises under more or less common control 
in a number of cases, and would impose virtually intolera- 
ble complexities and costs on the reformation or reorgani- 
zation of a corporate group following a major acquisition. 
We question whether the provisions now in the Act in this 
regard serve the long-run interests of Canada to obtain an 
efficient business community. 


We are convinced that the elaborate structure built into 
the bill to require recognition of gains or losses on busi- 
ness acquisitions, and to tax the distribution of acquired 
(’designated’’) surplus will not raise significant revenues 
for the government. Instead, what these provisions will do 
is hamper the needed consolidation and regrouping of 
Canadian business, and force industry and commerce into 
inefficient operating procedures. 


Accordingly, we recommend that all of the following 
transactions be considered as “‘tax free” rollovers (transac- 


tions which do not generally give rise to taxable gain or 
loss): 


1. All statutory mergers. 


2. The acquisition by one company of the majority of 
the shares of another company in exchange for voting, 
participating shares. 


3. The sale of all of the properties of one company to 
another in exchange for voting, participating stock. 


4. Any transfer of assets between any members of a 
group of companies with at least 50% ultimate common 
ownership. 


5. Any recapitalization, change in identity or place of 
incorporation, ete., which does not involve a capitaliza- 
tion of surplus or distribution of assets. 


As an interim measure, we suggest that certain of the 
above transactions might be permitted “tax free” rollover 
status only in circumstances where an advance ruling had 
been obtained. Such a ruling might only be available in 
circumstances where the applicant had a continuity of 
economic interest in the asset; and where there was no 
intent to improperly avoid tax. 


We also recommend that the provisions with respect to 
designated surplus be completely reviewed. We believe 
that with the advent of a tax on capital gains, the justifica- 
tion of a substantial tax on the distribution (or even more 
seriously, an artificially deemed distribution) of acquired 
surplus requires re-examination. 


We also note that the amendment to Section 192(13) 
tabled by the Finance Minister on October 13 will appar- 
ently have the effect of accidentally “designating” the 
surplus of perhaps hundreds of Canadian corporations 
which have undergone statutory amalgamation in the last 
few years. This arises because the section, as proposed to 
be amended, provides that the ‘‘designated surplus” of all 
controlled corporations is to be computed as their current 
undistributed income, less their earnings in the control 
period: a corporation emerging from a statutory amalga- 
mation has no earnings in the control period carried over, 
and hence its surplus at that time will become designated. 
This technical anomaly should be corrected. 


INDIVIDUALS 


Income Averaging 


We recommend individuals should be permitted to use 
both “‘general averaging” and the transitional specific ave- 
raging rules for pension, stock option, and other lump sum 
benefits in the same year. 


PARTNERSHIPS 


We have expressed a general concern over the complexi- 
ty of the provisions respecting the taxation of partner- 
ships. We are concerned that many taxpayers who use this 
common form of business organization, may not be able to 
interpret the provisions of the new legislation, and that the 
Department of National Revenue will have difficulty in 
administering these new provisions. We recognize that in 
the context of the tax system proposed by Bill C-259 
(including the taxation of capital gains and the amortiza- 
tion of goodwill) any proposals for the taxation of partner- 
ships and their income must be somewhat complex but we 
believe that the provisions as drafted will prove difficult to 
have application in a number of circumstances. Some of 
our particular concerns with the taxation of partnerships 


are set out in the memorandum “Points for Discussion on 
Bille22590% 


We urge that specific provisions be inserted in the legis- 
lation clarifying the right of a partnership to make deduct- 
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ible payments to retired partners and their spouses and 
dependants, with such payments being taxed as ordinary 
income to the recipients. 


Senator Benidickson: In connection with that letter, Mr. 
Brown has indicated that since the Income Tax Reform 
Bill C-259 was introduced the institute has prepared a 
special two-day course on the tax reform legislation, and 
my understanding is that this is a course that consists of a 
travelling panel made available not only to members of 
your institute across the country, but also to concerned 
individuals who are not members of your institute but who 
have chosen to take advantage of the availability of this 
travelling panel. 


Mr. Brown: That is correct. We hope to have this presenta- 
tion shown to over 5,000 persons in Canada before the end 
of the year. As a matter of fact, a condensed version of 
that presentation will be given here tomorrow, and will be 
open to all members of the Senate and the House of 
Commons interested in attending. 


Senator Benidickson: That is what I wanted to come to. I 
was at another meeting this morning and heard the Chair- 
man of the Finance Committee of the House of Commons 
who referred to your making it available. I take it that, 
since it is a one-day sitting, you are condensing what you 
are doing elsewhere in two days, but I just wanted to make 
sure that senators have been invited as well as members of 
the House of Commons. 


Senator Carter: Will the proceedings of tomorrow be 
printed? 


Mr. White: The proceedings tomorrow will not be printed. 
There is a book which we have published entitled Tomor- 
row’s Taxes, and this will be given to all those attending 
the presentation tomorrow. To the best of my knowledge, 
arrangements have been made by the Commons Finance 
Committee. 


Senator Connolly: Could you circulate a copy of Tomor- 
row’s Taxes? 


Senator Benidickson: We have received it. That is referred 
to also in the letter which is being made part of our 
proceedings today. At a one of the recent sittings a witness 
did raise a book of which the title was the same. The 
colour was different, but, as I say, the title was the same— 
Tomorrow’s Taxes—and it was attributed to your Institute, 
but the copies which were circulated to this committee say 
it was “prepared for the clients and staff of Clarkson, 
Gordon & Company.” Is it the same document? 


Mr. White: It is the same document. Clarkson, Gordon 
made the text of the study available to the Institute, and 
we published it for general distribution to the business 
community and our members. 


Senator Benidickson: Basically, what will be made availa- 
ble in this seminar tomorrow to members of the House of 
Commons and of the Senate who are invited—except, I 
should mention, we will have some difficulty in that we 
will be having a meeting tomorrow—is basically contained 
in this fairly substantial booklet called Tomorrow’s Taxes? 


Mr. White: I would think so, but Mr. Brown might be 
better prepared or qualified to comment on it than I. I 
understand that the method to be used tomorrow will be to 
try to get a bird’s-eye view of the full tax reform legislation 
as it now stands. Tomorrow’s Taxes is a much more 
detailed examination of it, but I think the two complement 
each other very well. 


Senator Benidickson: It is unfortunate that the House of 
Commons does not have a standing committee dealing 
with the bill itself, as it did with respect to the White 
Paper. We have a committee which is examining the bill 
itself. We are sitting tomorrow and probably cannot take 
advantage of this seminar. 


Mr. Brown: We regret this very much. We were attempting 
to organize it at a time available to everyone, but it 
appeared that there was no such time. 


Senator Benidickson: I understand you have made it more 
attractive in that, unlike the travelling panel where a fee 
was charged, you have made it available free of charge to 
parliamentarians? 


Mr. Brown: That is correct. I might mention that the 
two-day course on the abbreviated version will be present- 
ed tomorrow. Our effort is to present what is a very 
complex subject in terms which can be understood by 
accountants and businessmen. It basically consists of 
visual presentations and a great many overhead slides of 
examples where the impacts of the changes have been 
worked out. Therefore, while it deals with the same 
material as the book entitled Tomorrow’s Taxes, it is ina 
somewhat different format. 


The Chairman: Let us get down to business, Mr. Brown. I 
note in the introductory part of your brief that your sub- 
mission is addressed to technical changes and not to mat- 
ters of principle. 


Mr. Brown: Yes, these distinctions, of course, cannot be 
clean-cut. What I mean to say is that in all cases we have 
confined our comments to agreements or disagreements 
on the proposals in the bill. We have not attempted, in 
effect, to bring about a different approach to the problem. 
We have attempted to deal with the particular approach 
the Government has chosen to deal with and to suggest 
modifications which would make it work more effectively. 


The Chairman: On that basis, where do you want to 
begin? ‘ 


Mr. Brown: Perhaps it might be better if we went over the 
main areas of concern, such as the treatment of individu- 
als, of capital gains, and so on. In our shorter seven-page 
memorandum, at the beginning of the material— 


The Chairman: Yes, we have had a fair amount of back- 
ground on this. There are certain items which you have 
indicated as areas of major concern which, quite frankly, 
it is our view also that they are major concerns. 


Mr. Brown: I would like to make a correction before you 
go on, sir. The areas of major concern begin with capital 
gains, and the first area of concern is the valuation of 
liabilities. This was written last week, but we find that the 
amendments submitted to the House of Commons on 
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October 27 deal substantially with the problem mentioned 
under that heading. Therefore, I feel that our comments 
under that particular heading are perhaps not necessary. 
All of the other comments in our report remain 
unchanged. 


The Chairman: Yes. Then moving on to mining and 
resource industries, we have had substantial submissions 
from major companies, and we feel that we understand 
their problems. Is there anything particularly that you 
want to direct our attention to, recognizing that your 
approach is one of technicalities? 


Mr. Brown: Yes, without speaking to the burden of the 
total taxation on the mining industry, the first of the two 
points I would like to make is, that the restriction on the 
transferability of mining property, that is oil and gas prop- 
erties, mining rights, in the particular circumstances will 
have a crippling impact on the establishment of new 
mining ventures where frequently the transfer of such 
assets is required in order to place them in a vehicle which 
can be financed and where stocks can be issued to the 
public. But if you have to make a transfer at the fair 
market value, you will have to pay a substantial amount of 
tax at a time when the funds available to pay the tax are 
not available. 


The second point is the unfortunate effect of the exclu- 
sion of what might be called social capital from the earned 
depletion base; that is, expenditures by mining companies 
for townsites, transportation facilities, et cetera. These are 
only important in remote areas; but they are expenditures 
of critical importance. 


The Chairman: You would agree that the provision in the 
bill relating to earned depletion appears to be too narrow? 


Mr. Brown: Yes, were concerned about that. 


Senator Connolly: It might be that the industry will 
require the provinces to contribute materially to the devel- 
opment of social capital in new or remote areas. It may 
very well increase the financial load that the provinces will 
have to carry. 


Mr. Brown: That is correct. I think one other point that 
should be brought out is that both the federal and provin- 
cial governments are evidently prepared to subsidize other 
developments in remote areas, such as a number of pulp 
and paper projects, some of which have turned out rather 
unfortunately. On grounds of basic social policy there 
should be some question as to whether these types of 
mining expenditures should not not be included. 


Senator Connolly: Might I add this point, Mr. Chairman? 
Perhaps you are in the same position as I am being a 
member of the profession you cannot judge the situation. 
Would you think, generally in dealing with the provision of 
social capital, the infrastructure can be done more effi- 
ciently and more economically by the private sector rather 
than by the public sector, particularly as would seem to be 
the case in the provinces? 


Mr. Brown: That is a very difficult question to answer 
because it depends so much on the circumstances. In a 
number of areas I think mining companies have done 
quite well in the past in providing this type of structure. 


But in one recent case, for example, the Sherritt Gordon 
development in Manitoba, they arranged to have the prov- 
ince do all the work, even though Sherritt Gordon later 
agreed to finance the project. As long as you can avoid 
building what used to be called company towns, the under- 
taking of the necessary infrastructure by the corporation 
has substantial advantages because you can definitely fix 
the responsibility for financing the work. 


Senator Connolly: What specific objection do you wish to 
put on record about ‘‘company towns’’? 


Mr. Brown: In dealing with company towns I was speak- 
ing of the situation where the company owns the stores 
and the recreational facilities and, in effect, runs every- 
thing from the top down. For example, if you were to take 
a town such as Thompson, Manitoba, in effect it was 
organized and planned by the International Nickel Com- 
pany; but all the stores and recreational facilities are 
independently owned and operated. In that way I think 
they have avoided the curse of a company town where, in 
effect, everything is run by one company-appointed 
manager. 


The Chairman: I think you would find the same situation 
in Elliot Lake. 


Mr. Brown: That is correct. 


Senator Benidickson: And, of course, they have changed 
their form and their political participation quite substan- 
tially from the time of construction of the community. 


Mr. Brown: That is correct. 


The Chairman: We certainly agree with you with respect 
to the areas for concern. We have put something on paper 
as regards FAPI and dividends from foreign affiliates. 


Have you made any comment in your brief on the situa- 
tion with respect to exempt income under the new bill, and 
particularly with respect to the fact that the determining 
factor as to whether income from an active business oper- 
ation abroad is exempt or not is based on whether the 
Government has been able to make a treaty with the 
country concerned? Why should there be a penalty to the 
company if the Government is not able to make a treaty? 


Mr. Brown: That is the point, I believe, we made in our 
earlier policy submission to this committee and to the 
committee of the House of Commons. At that time our 
committee was convinced that there should be no distinc- 
tion in this area, and we are still of that view, but as itisa 
basic policy matter it is not included in our brief at this 
time. 


The Chairman: It is a rather odd situation. Whether or not 
you have exempt income depends on whether there is a 
treaty between Canada and the country involved. The 
company has nothing to do with that, and the qualifica- 
tions for exempt income are all otherwise met by the 
dividends coming forth from the active business 
operation. 


Mr. Brown: The implications of this are particularly 
severe in the case of Canadian mining companies, utilities, 
and insurance companies operating abroad due to the 
particular tax laws that affect these enterprises. 
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Hon. Mr. Phillips: So-called multinational corporations. 


Mr. Brown: Yes. You will find in the proposals with 
respect to the dividend income received by manufacturing 
companies from abroad that there are a good many 
alleviating provisions. For example, in the case of divi- 
dends which would otherwise be taxable there is an elec- 
tion to credit such dividends against the adjusted cost base 
of the shares to pick up a disproportionate amount of 
foreign tax, and so forth. These provisions will mitigate 
the effect in a number of cases but not in others. In other 
words, I feel the change will fall rather unevenly on 
Canadian multinational corporations, some being virtually 
unaffected and others being very substantially affected. 


The Chairman: Yes, but there would not be any difficulty, 
or it would be quite negligible, in relation to exempt 
income if you did not have that artificial tax treaty or not 
treaty. 


Mr. Brown: We agree with that point. 


Senator Macnaughton: Under the heading on page 4, ‘‘Fo- 
reign Accrual Property Income,” you are quite definite in 
some of your wording. You state in that paragraph: 


The proposals appear not only unfair but also techni- 
cally deficient in some areas. We also note that they 
would adversely affect Canadian beneficiaries of non- 
resident inter-vivos trusts. We strongly recommend 
this whole concept be thoroughly reviewed and have 
advanced a number of concrete suggestions in our 
more detailed memoranda. 


Do you care to say a few words on that? 


Mr. Brown: Yes. The basic idea of foreign accrual proper- 
ty income is that Canadian individuals or corporations 
who have foreign affiliates will be required to include in 
their income immediately the passive income of such for- 
eign affiliates as it has earned. ‘‘Passive income,” for this 
purpose, is defined as any inactive business income togeth- 
er with all income from property. 


The provisions are somehwat indefinite, because, as I 
believe you are all aware, the question of what is income 
from property and what is income from a business, let 
alone an active business, is a little imprecise. In addition to 
that, there are a number of technical problems. There are 
situations, for example, where a Canadian taxpayer could 
be required to include in his income, let us say, 150 per 
cent of the foreign passive income of a foreign affiliate 
simply because of the technical deficiencies in the word- 
ing. The provision that deals with the percentage of for- 
eign income that you have to include in your income has 
no limiting income on it. It is the sum of a number of 
factors, and these factors could easily add up to more than 
100 per cent. In addition, and I believe this is the clearest 
cut example, where you have a Canadian who has both 
income and is a capital beneficiary of a foreign trust, that 
individual could well be required to include 200 per cent of 
the income of the foreign trust in his income under the 
provisions as they now stand. 


Senator Macnaughton: If that is true, it certainly justifies 
your remarks. 


Senator Connolly: In the document we have before us, 
have you a suggestion for an amendment to a clause of the 
bill? 


Mr. Brown: Yes. If you turn to the more detailed part of 
our submission, which is the memorandum of August 27— 


Hon. Mr. Phillips: May I have a word before we go on? 
Senator Connolly: Yes, certainly. 


Hon. Mr. Phillips: We have detailed representations with 
respect to charitable donations, mining and resource 
industries, international companies, FAPI, dividends from 
foreign affiliates and reorganization of foreign affiliates, 
foreign competition, corporations, shareholders and 
partnerships. 


There are two items that you have included in the high- 
lights which I do not think the committee has had the 
benefit of hearing interested parties on. They are to be 
found on page 2, the first and second paragraphs, and at 
page 7, the short paragraph on income averaging. That 
short paragraph, to my mind, is quite pregnant to the 
substance, and I am wondering whether honourable sena- 
tors will allow you to deal with these two items. We would 
then have a complete record of the highlights before we 
get to the details. 


Mr. Michael Carr, C.A., Member, Tax Committee, Canadian 
Institute of Chartered Accountants: Mr. Chairman, perhaps I 
could speak to these two items. The first one is at page 2 
and deals with the disallowance of non-arm’s length losses. 
I believe this is one of the situations in the bill where, in 
attempting to close possible future loop-holes, there is a 
certain degree of over-killing, and certain situations which 
should not be penalized are, in fact, being penalized. 


The general rule in the new bill is that when you havea 
non-arm’'s length disposition of an asset, in those circum- 
stances, any capital loss on the transaction will not be 
recognized for tax purposes. This, of course, is to avoid the 
situation where people might artificially create capital 
losses for deduction against other income by disposing of 
assets on a non-arm’s length basis. What is proposed is to 
put a general prohibition in the legislation preventing a 
deduction of capital losses in those circumstances where it 
is anon-arm’s length disposition. 


However, we feel that there are two problems here. In 
the first place, we feel that the general prohibition should 
be cut back very substantially, and that the prohibition 
against the deduction of capital losses should only apply 
when it is clear that it is not a bona fide transaction or 
when it is clear that some type of tax advantage is being 
obtained or being sought to be obtained. 


In circumstances where the non-arm’s length loss is pro- 
hibited because it is perfectly reasonable to do so because 
of the aim of the tax minimization, we feel that the amount 
of the loss should, in effect, always be added to the cost 
base of the person who acquires the asset on a non-arm’s 
length basis. In some circumstances in the bill there are 
provisions for the adding of this disallowed amount to the 
cost base. I think it is in the superficial loss area, for 
example. You do get the addition to your cost base in this 
situation. However, this is not the case in all of the non- 
arm’s length disposal situations, and we feel that in any 
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situation where you have a non-arm’s length disposition 
which gives rise to a non-deductible capital loss, that non- 
deductible capital loss should be added to the cost base of 
the person who acquires the asset. 


Hon. Mr. Phillips: I wonder if the Chairman and honoura- 
ble senators will have patience with me on this point. The 
Canadian Bar Association, with you, represents the 
Canadian Tax Foundation, and I am obviously proud of 
that foundation for historic reasons. Well, the Canadian 
Bar Association went into this matter at greater length 
than you have here, and the question was put to them as to 
whether the greater part of the problem, or the problem 
itself, might be mitigated in its adverse effects if we had 
consolidation. We have had consolidation previously, and 
it had been recommended some time back by the Bar as 
well as by the chartered accountants. What is your view on 
that point? 


Mr. Carr: I am appreciative that you asked the question, 
Mr. Phillips. I think we are definitely in favour of some 
provisions allowing for the preparation of consolidated 
tax returns. They certainly would mitigate a great many 
problems. They would not merely mitigate the one we are 
discussing now but others as well. However, I do not think 
they provide a complete solution to this particular type of 
problem. 


Hon. Mr. Phillips: I said ‘‘mitigate.”’ 


Mr. Carr: Yes, they would mitigate it. They would not 
completely resolve it. 


Hon. Mr. Phillips: In other words, you are still of the view 
that consolidated tax returns would mitigate the problem 
covered by this paragraph? 


Mr. Carr: In certain intercompany transactions, and in 
other situations not even covered by this paragraph, it 
would definitely be an advantage. 


Hon. Mr. Phillips: Do you think consolidated tax returns 
are relevant to the problems we are now facing? 


Mr. Carr: Yes, I do. 


Senator Connolly: Are we to understand that under the 
bill as it is now a consolidated tax return is prohibited? 


Hon. Mr. Phillips: Yes, of course. It was eliminated some 
years ago, and it was not reintroduced in this bill. 


Senator Connolly: With respect to a parent company and 
all of its affiliates and subsidiaries, then each one of them 
has to make a tax return separately. 


Hon. Mr. Phillips: Yes. 
Mr. Carr: Quite so. 


Mr. Brown: That is correct. I should like to make the point 
that the new provisions make this even much more dif- 
ficult than the present provisions, because in the past the 
existence of separate corporations and their adverse tax 
consequences could sometimes be avoided through the 
sales of assets or businesses between the companies 
involved. Under the new provisions this will be extraor- 
dinarily difficult in some cases. 


Hon. Mr. Phillips: Because of the capital gains tax. Excuse 
me, Mr. Brown, for interrupting, but I just want to point 
out to Senator Connolly that the movement of capital 
assets between parents and subsidiaries becomes all the 
more complicated because of the introduction of the capi- 
tal gains tax. I am sorry IJ interrupted you. Will you contin- 
ue your thought, Mr. Brown? I was rude there. 


Mr. Brown: Not at all. I think that was the basic point. We 
have always felt the lack of consolidated returns and we 
feel it much more under the bill’s new provisions. There 
are a number of ways, of course, to effect consolidated 
returns. The most efficient is simply to allow consolidated 
returns. Another alternative is to go to the type of subven- 
tion payment available in the united Kingdom, where one 
company in a group can make a payment to another 
company in the same group. The payment will be deducti- 
ble by the first company and taxable to the second. It has 
the effect of transferring the loss from the one to the other 
when both are members of the same group. 


Senator Benidickson: What does that do to tax revenues? 


Mr. Brown: I think in the long run it does not adversely 
affect them. The point is that if you have a corporation 
which carries on business with two subsidiaries, for exam- 
ple, and one of those subsidiaries has a profit and the 
other has a loss, then you have to pay taxes on the profit in 
the one and you do not get any deduction for the loss on 
the other. 


I can give you one glaring example. One of my clients 
went into the fast food business in Canada, selling ham- 
burgers. He was so ill advised as to have a separately 
incorporated company created for every stand. He wound 
up with 130 corporations, a good many of which had 
losses, although some had profits. Overall, consolidated, 
he had a profit before taxes, but his tax provision was 400 
per cent of his net profit before taxes because he could not 
offset the losses in some companies against the profits in 
others. 


The Chairman: Well, he was loyal to this advice, anyway. 
Mr. Brown: It was not mine! 


Hon. Mr. Phillips: If I may be permitted to say so, Senator 
Benidickson, anything that interferes with the normal, 
common-sense, routine operation of business, according to 
sound business principles, in the final analysis affects the 
revenue adversely. 


Senator Connolly: That is very true. 
Senator Benidickson: That is good philosophy. 


Senator Connolly: Your man here may have been able to 
make fast foods, but he could not make a fast buck; in 
fact, he could not even make a buck. 


Mr. Carr: Mr. Chairman, we were also asked to deal with 
an item on page 7, income averaging. This matter was 
mentioned this morning in the Dominion Foundries and 
Steel presentation. As the situation stands now, the exist- 
ing section 36, and certain other provisions allowing ave- 
raging, are going to be carried forward for a year or two 
or three under the new act. If a taxpayer in the next two or 
three years, in the transitional period, elects to use the old 
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law, he will not at the same time be entitled to the benefit 
of the averaging rules which are contained in the new 
legislation. 


The Chairman: I may have read incorrectly, but my 
understanding there is that the individual who is entitled 
to a lump sum withdrawal can wait until the withdrawal 
date and then he can make his own elections. 


Mr. Carr: Yes, but by that time I take it that these transi- 
tional rules, Mr. Chairman, might be over, and he would 
no longer have the opportunity of using the old section. 


The Chairman: I am talking about what the bill provides. 


Mr. Carr: I think the bill merely provides for the use of 
these old provisions for the next two or three years. 


Mr. Brown: It is for two years. There is the provision in 
the transitional amendments, however, which would allow 
the use indefinitely of this section 36 averaging, but only 
with respect to the amount of benefit accrued to the end of 
1971. The basic point here is that to prevent individuals 
who want to take advantage of these transitional section 
36 rules to the extent that they are available—and after 
1973 they will not be available with respect to the whole 
payment—to prevent them, when they take advantage of 
those, from using the other averaging elections results in a 
very unfortunate incidence of tax. 


Mr. Carr: Really, what we are looking for is a somewhat 
more liberal set of provisions in that respect. 


The Chairman: Well, you heard the discussion here this 
morning. There were some suggestions—that perhaps the 
Chairman was rash enough to make—to the effect that if 
they had the best of all worlds they could have their 
election up to the end of 1971 and get the section 36 
averaging. That would require changes in the bill, but the 
language of bills has been changed before, and they could 
be given the benefit for any obligations after 1971; they 
could be given the benefit of the general and forwarding 
averaging and the capital gain character to the gains. 


Mr. Carr: Right. 


The Chairman: And their position, they say, would be 
slightly better than it is now. 


Mr. Carr: Oh, really? I did not catch that, but they said 
that, did they? 


The Chairman: Yes. And that would appear to be fair 
treatment. Is that your view? 


Mr. Carr: I think it is a reasonable compromise anyway. 


Senator Connolly: I am going to have to read that passage 
because I did not hear it, but it was a summary of this 
morning’s argument and the witnesses this afternoon 
agree with it. 


The Chairman: Did I interrupt your flow, Mr. Carr? 


Mr. Carr: I think I am finished, Mr. Chairman, on the 
specific matters raised by Mr. Phillips. 


24293—3 


The Chairman: In some of these areas of concern we have 
already moved along pretty far, always looking for addi- 
tional supporting ideas. 


Senator Carter: Mr. Chairman, did not Senator Connolly 
request some suggestions as to draft legislation? 


Mr. Brown: Senator Connolly asked for the provisions or 
more specific comments with respect to the foreign accru- 
al property income. 


Senator Connolly: Do you have some form of words that 
you would like to suggest? 


Mr. Brown: We always like to leave that to the lawyers. I 
think our comments are made more specifically, if I can 
find them, on foreign accrual property income and are set 
out essentially on pages 12 and 13 of our longer brief. I am 
sorry for the confusion of documents, but that is the 
longer submission entitled, “Topics for Discussion on Bill 
C-259” attached at the end of the main document. On 
pages 12 and 13 we make some specific comments about 
foreign accrual property income, and make very definite 
recommendations as to how an approach might be made 
to get something which would still be within the frame- 
work of the Government’s intention but which would not 
work too much hardship on Canadian companies. 


The Chairman: You speak about exercising effective 
eontrol? 


Mr. Brown: That is correct. 


The Chairman: Is that another way of saying that if the 
foreign affiliate is a control corporation, then it might be 
all right? 


Mr. Brown: First of all, we say that the foreign accrual 
property income provisions should be confined to compa- 
nies which are controlled from Canada, where somebody 
from Canada has the right to influence the activities of the 
foreign corporation. Secondly, they should not apply to 
any type of income which is related to any type of business 
activity carried on abroad. In some instances this might 
include rents and royalties and other types of income 
which, in a technical sense, might be considered property 
income. Thirdly, we look for some minimum exclusion of 
this type of income. We do not think the law should reach 
down to get the last dollar of this type of income, and 
should only be concerned when it exceeds a certain 
amount or percentage of active business income. 


The Chairman: We have had a suggestion here—and I 
think it is in the U.S. law—that we should establish a 
permissible base, and if this type of income does not 
exceed that base,—and I think it is 30 per cent—it just is 
not looked at, but if it does exceed the 30 per cent, then 
you are stuck with the provisions. 


Mr. Carr: I think it would be an excellent suggestion. 
That would avoid the coming into effect of these foreign 
income property rules in certain cases. 


The Chairman: If you read the White Paper, you will find 
that time after time where the department is speaking, 
they assimilate passive income and diverted income, and 
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diverted income has the connotation of tax avoidance. I 
think the word “passive” income is switched about and the 
meaning becomes confused, and I think if we stuck to 
“diverted” income we might be operating in a better area. 


Mr. Carr: At the present time, Mr. Chairman, the pro- 
posed legislation draws no distinction at all between the 
incorporated pocketbook in the Bahamas, which is really 
accumulating investment income which perhaps should be 
in Canada, on the one hand, and the situation, on the other 
hand, where for perfectly valid business reasons royalty 
income is being accumulated offshore from Canada. I 
think there should be a distinction, and I think it could be 
done by a definition of active business income which is 
more liberal than the one we have at the present time. 


Hon. Mr. Phillips: We have struggled with a definition of 
active business income just as, no doubt, you have, and we 
have more or less ended up by saying that everything is 
active business income related to active business unless it 
is diverted income. 


Mr. Carr: It might be well to do it that way and then to 
exclude certain things like dividends, certain forms of 
interest, and so on. 


Mr. Brown: I think the approach followed in the language 
of some international tax treaties these days is to deal with 
income which is effectively connected with an active busi- 
ness. This picks up all types of capital gains from the sale 
of business assets, royalties from the use of business infor- 
mation, and so on, and puts it into business income and 
not into passive income. 


The Chairman: Well, if you have a couple of affiliates 
abroad and one of them is owned by another subsidiary, 
and the first is carrying on an active business and the 
second is more or less a holding company, do you have a 
flow-through in those circumstances or is the income, 
when it moves from the second subsidiary over to Canada, 
investment income? 


Mr. Brown: Under the provisions of the bill, the income 
retains its character if the bottom company is generating 
active business income. When that company pays its divi- 
dend to another affiliate, it retains its character as active 
business income. However, if the active business income 
was earned in a non-treaty country after 1976, the mere 
payment of the inter-affiliate dividend triggers another 
clause of the bill dealing with inter-affiliate dividends, and 
that becomes taxable income to the Canadian parent, but 
not under the passive income rules. 


Hon. Mr. Phillips: I think that on page 13 you get a direct 
answer to your question on the more detailed analysis of 
passive income, Senator Connolly. 


Senator Benidickson: While we are on this exercise of 
relating the seven-page summary to the longer document, 
and back to the reference in the summary to charitable 
donations, I wonder if Mr. Carr could direct my attention 
to the page in the long basic recommendations that relates 
to charitable donations. I am referring to page 2 of the 
summary, and I want to know on what pages of the big 
document can I find a cross-reference. 


Mr. Brown: I invite you to look at page 4 of the long 
document, under section 69(1)(b). We are quite concerned 
that that provision, over a period of time, will lead wealthy 
people to be extremely reluctant to leave their works of 
art, and so forth, to museums and to charities on their 
death. 


Senator Benidickson: Mr. Carr was invited to comment on 
the section in the summary respecting charitable dona- 
tions, and then we got on to something else. I do not know 
whether or not he had anything to add to what was con- 
tained in the summary. 


Mr. Carr: Thank you, I do not think I can add anything to 
Mr. Brown’s comments. 


The Chairman: Then we move along— 


Senator Hays: Mr. Chairman, before we leave this point, 
Mr. Brown suggested that wealthy people upon their death 
would be reluctant to give away their works of art and so 
on. I wonder what he thinks they might do with them. 


The Chairman: They might sit back and contemplate 
them. 


Senator Connolly: You cannot take it with you. 


Mr. Brown: I think the point is that they will be reluctant 
to leave them to charities if they know that the gift, in 
effect, is going to be subject to tax which will have to come 
out of the revenue of the estate. If the beneficiaries have to 
pay tax, there could be an argument that they might as 
well have the paintings too, in order to have the assets on 
which the tax has to be paid. 


Mr. Carr: This might be even more of a problem during a 
person’s lifetime, because he would realize that in giving a 
painting away it has led to taxes of so many thousands of 
dollars; and I think he would be very reluctant to do this. 


Senator 
situation? 


Hays: What about the capital gains in this 


Senator Connolly: This is a case where capital gains 
would arise. 


The Chairman: I think he would be better off if he sold 
the painting, and then at least out of the realized proceeds 
he would have some money to pay capital gains tax. If he 
gives it away and then has to find the money to pay taxes 
on it, it is not going to encourage giving things away. 


Hon. Mr. Phillips: Mr. Chairman and honourable senators, 
two important charitable organizations that appeared 
before us made suggestions other than the ones you are 
now making. Instead of there being an election, the 
suggestion is that there be a roll-over similar to a complete 
exemption on the basis of the gifts that are given, and 
inter vivos, at death a roll-over to the charitable organiza- 
tion, and a deduction in respect of 20 per cent of the 
taxable income would be confined to the cost of the depre- 
ciable assets. I am merely giving you the alternative 
approach. 


Mr. Carr: Yes, with respect, Mr. Chairman, I am not too 
convinced that there is very much difference between us. 
Our suggestion is that in these circumstances, where a gift 
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has been bequeathed to a charity, we suggest that it be 
valued, at the option of the donor, at any amount not 
greater than the fair market value and not less than cost. 
In these circumstances I would imagine the donor would 
deem the disposition to be the cost. I think this is essential- 
ly what the charitable organizations are looking for. 


Mr. Brown: The point is if you are talking about an asset 
with perhaps not a great deal of value, especially with 
someone in the lower tax bracket, I think they would 
rather have it at fair market cost because the value of the 
charitable donation might be worth more to them than the 
small amount of capital gains tax that they would have to 
pay on it. 


Senator Connolly: I am afraid that I did not follow that 
very well. Will you give us an example? 


Mr. Brown: Let us take a situation where you have an 
individual who has a painting which he acquired for 
$1,000, and it increases in value and is now worth $11,000. 
If he were to give that painting to a charitable organization 
or a museum he would be deemed to have a realized 
capital gain of $10,000, on which he would have to pay tax. 
A tax of 50 or 60 per cent of half of it would amount to 
$3,000. He would be allowed a charitable donation of 
$11,000, but whether he could take advantage of that 
depends on his total income. If his total income is $22,000 
his maximum charitable donation is only $4,000. The sav- 
ings which he would realize through claiming that dona- 
tion might be around $1,800 or $2,000. The point is that he 
is then out of pocket because he has made the gift. A 
person probably would not mind this deemed realization if 
he had a very substantial income in relation to the value of 
the gift. He might as well pay the capital gains tax and get 
the charitable deduction at the fair value. But in circum- 
stances where you are giving away very valuable property 
in relation to your annual income, the gift will cost you tax 
dollars. 


Senator Hays: How did we treat that, Mr. Phillips, when 
we were dealing with the example of giving away a 
summer home? 


Hon. Mr. Phillips: The people who appeared before us 
requested, in effect, a roll-over provision where there 
would be no deemed capital gain realization on the trans- 
fer. In effect, it would simply mean that the donor would 
then be getting a deduction from his taxable income 
within the framework of 10 to 20 per cent, only to the 
extent of the cost on the gift which was given at death. 
This is instead of the election as provided for on page 4 of 
the detailed recommendations. Does that answer your 
question? 


Senator Hays: Yes. 


The Chairman: Can we move along now? I was wonder- 
ing what your thoughts were, Mr. Brown, in connection 
with the points for discussion. Around one-third of these 
points have been dealt with in some way by the amend- 
ments. They may have been badly dealt with by the 
amendments. But for our purposes, if we assume that 
there is something less than all these sections that you 
have referred to that we need to look at, if you have an 
eliminator, you might proceed to do the eliminating. 


Mr. Brown: Yes, this is a long document. I have one copy 
here, and we have gone through it and have eliminated all 
the points which we feel have been dealt with by the 
Government. I would not wish to read all of this at the 
moment because it would take some time, but I would be 
very happy to leave this copy with you. 


The Chairman: Would you do that? 


Mr. Brown: Certainly. As I have said, the Government has 
dealt with perhaps one-third or less of the points in our 
detailed memorandum. Some of the other points have 
probably become obsolete due to other changes. In one or 
two cases, quite frankly, we were so rushed into making 
our comments that the comments themselves were per- 
haps in error. But we have stroked off all the points which 
have been dealt with in one way or another. And there 
remain a very substantial number of technical areas which 
we think should warrant further consideration. I think 
some of these points may appear to be relatively technical. 
We are very much concerned that under a self-assessment 
system, that depends on taxpayer morality, the taxpayers 
must be convinced that the system is fair, and they must 
be convinced that the Government is anxious to see that 
the system is fair. Even an anomaly which would affect 
only a relatively few people should be looked into and 
corrected. 


Hon. Mr. Phillips: Mr. Chairman, could I suggest that Mr. 
Brown send to you, as chairman of this committee, a 
revised copy of the items which are still outstanding, in 
other words, eliminating one-third of the points which 
have been dealt with? Then the chairman, at his discre- 
tion, can deal with that material with this committee. 


Mr. Brown: We would be more than pleased to do so. I 
apologize for not having had an opportunity to do that 
before this meeting but, as you realize, a number of the 
amendments were just out last week and they are of such 
a technical nature that one would require several days to 
ponder them in order to appreciate their implications. 


The Chairman: I also understand that the document we 
have before us is already in the hands of the Department 
of Finance. Is that correct? 


Mr. Brown: That is correct; it has been in their hands 
since August 27. 


The Chairman: In other words, they are aware of all of 
these items. 


We have been giving some thought as to whether we 
should not have one preliminary report which would deal 
with the technical changes, in the same way as you have 
started here and, having done that, we could very well say, 
“Attached hereto is a list prepared by the Canadian Insti- 
tute of Chartered Accountants, a copy of which has been 
in your possession for some months”’. 


Senator Benidickson: Since a specific date. 


The Chairman: Yes. With these technical changes we are 
not likely to say that it should read differently from what 
you Say. 


Mr. Brown: As I say, Mr. Chairman, on further sober 
reflection, we have discarded some of them, but, I would 
say at least half of them remain outstanding at the present 
time. 
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The Chairman: That is the list I want. 


Mr. Brown: We will see that you have it within a short 
time. 


The Chairman: Yes, because we only have a short time. 


Senator Macnaughton: That will be made an appendix, 
will it? 


The Chairman: No. It will be filed with us, and the pur- 
pose I had in mind, subject to what the committee may 
say, was that we would have one report which would deal 
with the technical changes and we would attach this docu- 
ment that we get, disclosing the authors of it and drawing 
to the attention of the Department of Finance the fact that 
they have had it in their possession for some months and 
we recommend it quite strongly as requiring some 
correction. 


Senator Benidickson: Not necessarily approving it 


holus-bolus. 


The Chairman: No. I feel we can recommend it. If the 
Canadian Institute of Chartered Accountants makes 
recommendations on the technical language, I am pre- 
pared to assume that there is merit in _ the 
recommendations. 


Senator Benidickson: I would agree with you. 


The Chairman: That does not mean I am prepared to 
assume that what they have suggested is the correct and 
only way to deal with a specific problem, but I feel it does 
raise a point for them to look at. 


Senator Benidickson: And the fact that it has been in their 
hands since August 27 with the result that only about 50 
per cent have been subject to either amendment by the 
minister or have been discarded upon further reflection by 
the institute, raises, I feel justifiably on our part, a query 
as to what was wrong with the other 50 per cent. 


The Chairman: It is also subject to the assumption by us, 
and justifiably so, that they did not simply pick and choose 
from this list; they must have gone through the list and 
seized on the ones that they were ready to accept and put 
into these amendments, so obviously they have been study- 
ing it. 

Senator Macnaughton: We are printing the pages on areas 
of major discussion? 


The Chairman: Yes, we will be printing the seven pages. 


Senator Macnaughton: And in due course the institute will 
file revised points for discussion with the committee? 


The Chairman: Yes, and if honourable senators would 
like to have copies of it, we will see they are distributed. 


Senator Macnaughton: I feel we should. 


The Chairman: We may add a great deal to the sum total 
as a result of this. 


Mr. Brown: I would like to make it clear that because we 
proposed approximately 150 amendments to the tax legis- 
lation, we should not sssume that the institute was omnis- 
cient. I feel there are probably additional areas which we 


did not pick up and which other associations, such as the 
Bar Association and the Canadian Chamber of Com- 
merce, may have recognized and your committee in its 
work has recognized. Furthermore, we cannot guarantee 
that all the points we did pick up were correctly dealt with, 
but these points were arrived at as a result of considerable 
discussion by groups of chartered accountants across 
Canada. What we would like to see happen is that these 
points do receive some consideration and review in order 
to determine whether these is any merit to them. 


The Chairman: We can recommend that this be done. We 
just do not have the time to take each one of these and 
relate it to the section of the bill and make a decision as to 
whether it should go one way or the other. 


This is our first run before the bill comes to us. We are 
just looking at the subject matter. We will have a second 
run when the bill is before us, and we will see what they 
have done to that point. If they have not heeded some of 
the recommendations we have made, there may be some 
firm discussion, because there is no question about the 
authority that we have; it is a question of our using it. 


Are there any other points you would specifically like to 
deal with at this time, Mr. Brown? 


Mr. Carr: I think not, Mr. Chairman, speaking for myself, 
because if we start going through the detailed 3l-page 
memorandum with which you are going to be provided, it 
would be difficult to know where to draw the line. 


The Chairman: You do not feel that we are shutting off 
or snuffing out some information in relation to some of the 
sections of the bill that we should particularly look at ina 
way other than the way we are proposing to do it? 


Mr. Brown: I do not believe so. I feel the bill is an enor- 
mously technical document, and once you get into the 
particular sections of it and their implications the discus- 
sion does become one where, perhaps, one would like to sit 
down all by one’s self and go through it until one under- 
stands the language rather than having a committee meet- 
ing on it. 

What we are concerned with, and we emphasize this 
again, is that we hope, that by bringing forward construc- 
tive ideas, in as disinterested a way as we possibly can, we 
can improve the tax legislation. We are concerned that it 
has been brought forward in something of a hurry, and we 
believe that there were a number of technical deficiencies 
of almost staggering proportions in the bill when it was 
first introduced in June. A good many of these, of course, 
have been corrected, but some remain. 


Senator Benidickson: I am glad to hear that, because I 
have heard some comments that the amendments were of 
little significance, except in, shall I say, narrow areas. 


Mr. Brown: The amendments the Government has intro- 
duced to date have solved a number of important prob- 
lems. For example, one that was put in just last week gives 
professional people—lawyers and accountants—who have 
an interest in a partnership, for the first time under this 
provision, a cost base for capital gains tax purposes equal 
to what they paid for the partnership asset. That, I feel, is 
of great significance to some of our members, and we are 
very glad to welcome that change in the tax law. 
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What we are essentially concerned with are the technical Mr Brown: No, we have not. 
matters. For example, to bring home something directly to 
the point, you will not find in our representations any 
comments about the accrual basis of taking up income for 
professional practice. We had a great many words to say Mr. Brown: No, I do not believe there is, Mr. Chairman. 
about that when it was a policy issue, but now that the We will see that this document is in your hands within 
issue has been decided in the legislation before Parlia- two days. 
ment, we are silent on the matter. We are simply con- 
cerned with the technical implications. The Chairman: Thank you very much, gentlemen. 


The Chairman: Is there anything further? 


Senator Benidickson: But you have not changed your 
views? The committee adjourned. 
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THIRD SESSION—TWENTY-EIGHTH PARLIAMENT 


1970-71 


THE SENATE OF CANADA 


STANDING SENATE COMMITTEE ON 


Banking, Trade and Commerce 


The Honourable SALTER A. HAYDEN, Chairman 


THURSDAY, NOVEMBER 4, 1971\~ 0) 


Preliminary Report 
on 


The Summary of 1971 Tax Reform Legislation 


MEMBERSHIP OF THE COMMITTEE 


THE STANDING SENATE COMMITTEE ON 
BANKING, TRADE AND COMMERCE 


The Honourable Salter A. Hayden, Chairman, and 


The Honourable Senators: 


Aird Grosart 
Beaubien Haig 
Benidickson Hays 
Blois Isnor 
Burchill Lang 
Carter Macnaughton 
Choquette Molson 
Connolly (Ottawa West) Smith 
Cook Sullivan 
Croll Walker 
Desruisseaux Welch 
Everett White 
Gelinas Willis 
Giguere 


Ex officio members: Flynn and Martin 


(Quorum 7) 


Order of Reference 


Extract from the Minutes of the Proceedings of the Senate, 
September 14, 1971: 


“With leave of the Senate, 


The Honourable Senator Hayden moved, seconded by 
the Honourable Senator Denis, P.C.: 


That the Standing Senate Committee on Banking, 
Trade and Commerce be authorized to examine and 
consider the Summary of 1971 Tax Reform Legislation, 
tabled this day, and any bills based on the Budget Reso- 
lutions in advance of the said bills coming before the 
Senate, and any other matters relating thereto; and 


That the Committee have power to engage the services 
of such counsel, staff and technical advisers as may be 
necessary for the purpose of the said examination. 


After debate, and— 
The question being put on the motion, it was— 
Resolved in the affirmative.” 


Robert Fortier, 
Clerk of the Senate. 
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INTRODUCTION 


On September 14, 1971 there was tabled in the House a 
document entitled “Summary of 1971 Tax Reform Legisla- 
tion” and on the same date, by resolution of the Senate, 
consideration of same was referred to the Standing Senate 
Committee on Banking, Trade and Commerce. 


For the purposes of brevity and identification, the “Sum- 
mary of 1971 Tax Reform Legislation” will be referred to 
in this report as the ‘“‘proposed legislation” and the Stand- 
ing Senate Committee on Banking, Trade and Commerce 
will be referred to as “your Committee” or ‘the 
Committee”. 


The Committee would like to take the opportunity at this 
time to commend the Government in respect of many of its 
proposals pertaining to individuals, in particular for the 
reduction in taxes, the increased personal exemptions for 
both single and married taxpayers and for taxpayers aged 
65 and over, the allowance of a deduction for child care 
expenses, the deduction for moving expenses occasioned 
by a job change and the increased deductions for pensions 
and charitable contributions. Your Committee also notes 
with approval the allowance of a deduction by corpora- 
tions of interest paid on money borrowed to acquire 
shares of other corporations. W would further commend 
the Government for modifying many of the proposals put 
forward in the “White Paper Proposals for Tax Reform” 
in response to the many representations made in respect 
of same. 


Pursuant to the order of reference dated September 14, 
1971, your Committee has heard a number of representa- 
tions and has received a number of written submissions on 
the proposed legislation. Having studied the various 
representations which have been heard or received up to 
and including the 27th day of October 1971, your Commit- 
tee has concluded that it is desirable to submit to the 
Minister of Finance, as expeditiously as possible, a 
number of recommendations in respect of the proposed 
legislation which is presently being considered by Com- 
mittee of the Whole in the other House. It is the hope that, 
upon the receipt by the Minister of Finance of these 
recommendations, the same will be accepted by him as 
being pertinent and relevant, and to the extent so regard- 
ed, that appropriate amendments will be submitted by him 
to the other House while the said proposed legislation is 
being considered in the Committee stage. 


Having regard to the urgency of the matter and the 
problem of time, your Committee is submitting for your 
approval at this time a limited number of recommenda- 
tions but it is hoped that the Committee will still be in the 
position to make further recommendations before the pro- 
posed legislation reaches this House. Alternatively, the 
Committee will submit these further recommendations 
when the said proposed legislation reaches this House 
after having passed the other House. 


The proposed recommendations are hereinafter submit- 
ted in seriatim form. 
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IMPACT ON THE CONTINUING VIABILITY OF 
CANADIAN MULTINATIONAL CORPORATIONS— 
THEIR DOMESTIC AND FOREIGN OPERATIONS 
THROUGH FOREIGN AFFILIATES, THEIR NEED FOR 
SUCH FOREIGN OUTLETS TO MAINTAIN HIGHER 
LEVELS OF EMPLOYMENT IN CANADA, THEIR 
CAPITAL NEEDS IN CANADA AND ABROAD AND 
THEIR COMPETITIVE POSITION IN WORLD MAR- 
KETS 


Your Committee is deeply concerned with the possible 
effect of the proposed legislation on the competitive posi- 
tion of Canada’s international corporations in world mar- 
kets. To the extent that Canada’s world trading position is 
adversely affected, it follows that our economic growth as 
a whole must likewise suffer. 


A. Passive Income 


One of the areas which gives rise to this concern is that 
relating to the treatment of income earned abroad by 
Canadian residents and their foreign affiliates. The princi- 
pal purpose of these provisions is to prevent Canadian 
residents from avoiding or unduly deferring Canadian 
income tax on passive income such as dividends, interest, 
rents, royalties and certain types of capital gains by divert- 
ing such income to a non-resident corporation or trust and 
allowing the non-resident corporation or trust to accumu- 
late such income abroad instead of repatriating it to 
Canada. 


To prevent any possible abuse in this regard, it is pro- 
posed that Canadian residents (both corporate and 
individual) will be obliged to include in income their “par- 
ticipating percentage” of any diverted income earned bya 
non-resident corporation or trust which is “affiliated” (as 
defined) with the Canadian taxpayer. This income must be 
taken into account each year by the Canadian resident 
whether or not received in the year from the foreign 
affiliate. 


Most certainly, the objective of attempting to thwart tax 
avoidance is a valid one. However, the anti-avoidance 
rules relating to diverted income are extended in such an 
indiscriminate manner as to encompass not only diverted 
income but also all passive income of foreign affiliates 
even though the affiliates are established for bona fide 
business purposes and are not established or used for the 
purpose of diverting passive income abroad in order to 
avoid or unduly defer Canadian income tax. 


This is particularly unfortunate in the light of the fact 
that the proposed legislation does not define what income 
is to be excluded from the diverted income rules as being 
“active business income’’. Because of this, there is a seri- 
ous danger that income such as interest received by a 
foreign affiliate on short term deposits or on trade receiva- 
bles and royalties received by such an affiliate in respect 
of patents or know-how developed by it abroad in the 
course of its active business operations (to name but a few) 
may be taxed currently in the hands of the Canadian 
shareholder as diverted income even though such income 
is in fact directly attributable to the foreign affiliate’s 
active business. Such income is not diverted income. 
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Further, it has been noted that international corpora- 
tions are not infrequently obliged by the laws of a foreign 
country to carry on their business operations in that coun- 
try through a foreign affiliate which is controlled by resi- 
dents of that country. In circumstances such as these, the 
fact that the foreign affiliate earns passive income is often 
a matter which is beyond the control of the Canadian 
international corporation and is therefore not motivated 
by tax avoidance considerations. Nevertheless, in the 
absence of adequate de minimis relieving provisions in the 
proposed legislation, the Canadian international corpora- 
tion will be subject to Canadian income tax on its “par- 
ticipating percentage” of such passive income. 


This indiscriminate extension of the diverted income 
rules to include all passive income of foreign affiliates is 
further aggravated by the following: 


1. Because of the manner in which the term “par- 
ticipating percentage” is defined, the amount taxable in 
a Canadian shareholder’s hands under the passive 
income rules may, in some instances, be greater than the 
portion of the foreign affiliate’s passive income that 
actually accrues to his benefit; this could occur where 
the foreign affiliate is not wholly-owned by one Canadi- 
an taxpayer and there is more than one class of shares 
of capital stock outstanding (treating certain income 
debentures as capital stock for this purpose). 


2. No provision has been made in the proposed legisla- 
tion to allow a taxpayer to apply losses sustained in one 
year in respect of a passive income source against pas- 
sive income “earned” in other years under a loss carry- 
over provision. 


Even if the assimilation of passive income with diverted 
income could be justified, the above-described defects 
should be rectified. 


B. Dividends received from foreign affiliates 


Your Committee is also concerned with one other matter 
that is inherent in the proposals relating to international 
income. It is intended that the treatment to be accorded to 
dividends received from foreign affiliates will differ 
according to whether the foreign affiliate is, or is not, 
located in a country with which Canada has a tax treaty. 


Your Committee has difficulty in appreciating the 
reason for this difference in treatment. Until such treaties 
are negotiated, uncertainty will prevail. This can only have 
an unsettling effect on our trading and business opera- 
tions abroad. Quite apart from this, it offends your Com- 
mittee that business decisions should be influenced by the 
government’s success, or lack of success, in negotiating 
tax treaties. Our international trading position should not 
be either jeopardized or used as a means of bargaining 
between governments. 


In this connection, while the Committee is aware of the 
Government’s intention to provide tax-sparing relief with 
respect to operations established in developing countries 
pursuant to commitments entered into prior to 1976, never- 
theless, we cannot agree with the taxing of dividends from 
affiliates operating in non-treaty countries. Many of these 
countries are developing nations which offer tax incen- 
tives to foreign corporations. Canada should not tax away 


these incentives and reduce their value to Canadian 
corporations. 


C. Other considerations 


As a result of the foregoing proposals, the after-tax 
return to Canadian international corporations from for- 
eign business operations will be reduced and their com- 
petitive standing in world markets will be prejudiced. If 
this occurs, the effect may be to discourage foreign busi- 
ness operations and, having regard to Canada’s dependen- 
cy on world trade, the curtailment of these operations can 
only have an adverse effect on our own economic growth. 
Further, any such restriction on foreign business will 
reduce the support for marketing and research facilities in 
Canada, which again will worsen our competitive position 
abroad. Needless to say, the demand for technical skills 
and other employment opportunities will be reduced, com- 
pounding our present unemployment position. 


In voicing its concern about the impact of these propos- 
als on employment opportunities in Canada, your Commit- 
tee is not unmindful of the fact that two of Canada’s 
largest international corporations who appeared before 
the Committee and who stated that they would be adverse- 
ly affected by those proposals are understood to employ 
approximately 25,000 Canadians. As is well known, any 
loss of employment in a particular sector of the economy 
such as this has a ripple effect on the economy as a whole 
and must inevitably lead to further unemployment. Copies 
of the briefs submitted to your Committee by the two 
above-mentioned corporations were forwarded to the 
Department of Finance at its request. 


It is imperative that we, as a nation, do not lose sight of 
the fact that Canada is one of the major trading countries 
of the world and that the encouragement of Canada’s 
international corporations in their efforts to expand world 
markets is of the greatest national importance and the 
highest priority. Any measures such as those contained in 
the proposed legislation which inhibit these efforts are to 
be deplored, particularly in view of the fact that these 
proposals run counter to the patterns being set by other 
developed nations. For example, the effect of the propos- 
als recently put forward by the United States government 
with respect to domestic international sales organizations 
(commonly referred to as the DISC proposals) would be to 
defer payment of U.S. income tax until dividends are 
distributed. 


Indeed, the Government in its original approach to the 
taxation of foreign source income, as outlined in its White 
Paper Proposals for Tax Reform (1969), conceded that 
Canadian international corporations should not be placed 
at a competitive tax disadvantage. At page 72 (paragraph 
6.9) of the White Paper it is stated: 


“On the other hand, Canadian business is often 
required to go abroad to seek foreign sources of supply 
and to develop foreign markets. Going international is 
frequently necessary to enable Canadian companies to 
achieve the economies of scale which are otherwise 
denied to them by the relatively small size of the Canadi- 
an domestic market. Such companies would find it hard 
to compete on the international scene if they were sub- 
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ject to more onerous taxes than those which apply to 
their competitors.”’ 


In addition to all of the foregoing, recent comments of 
the Minister of Finance indicate that the Government is 
also aware of difficulties that may be encountered when 
he stated as follows: 


“We have already received a number of representa- 
tions relating to the passive income provisions and it 
seems clear that some changes to the law as necessary 
should be made before the provisions take effect. How- 
ever, we have concluded that it would be premature to 
introduce changes at this time before all representations 
have been received and given the study they require.” 


YOUR COMMITTEE RECOMMENDS the following: 
I A. Foreign accrual property income (passive income) 


That the Government give renewed consideration to the 
“foreign accrual property income” (FAPI) rules with a 
view to making at least the following changes: 


(a) that the definition of the term “foreign accrual 
property income” be amended to exclude from the cate- 
gory of income which is subject to the foreign affiliate 
rules any income or capital gains from property that 
may reasonably be regarded as having been used for the 
purpose of gaining or producing income from an active 
business; or, that the term be redefined in such other 
manner as to ensure that the overall thrust of the foreign 
accrual property income provisions will be restricted so 
that the income subject to these rules will include only 
diverted income; in the result, that income such as inter- 
est on short-term deposits, interest on trade receivables, 
gains on the disposition of capital property used in a 
bona fide business operation and other like items will 
not be classed as foreign accrual property income. 


(b) that the de minimis rule contained in the proposed 
legislation be broadened to the effect that the passive 
income rules will not apply to any foreign affiliate whose 
passive income does not exceed a specified percentage 
of its total gross revenue (such as the 30 per cent rule in 
the United States); alternatively, the de minimis rule 
may be expressed as a percentage of the foreign affili- 
ate’s gross assets. 


(c) that the term “foreign affiliate’ be re-defined for 
purposes of the foreign accrual property income rules to 
include with respect to foreign corporations only those 
corporations which are controlled directly or indirectly 
in Canada. 


B. Dividends received from foreign affiliates 


That the proposed differentiation in treatment of divi- 
dends received from foreign affiliates, depending on 
whether the foreign affiliate is located in a treaty country 
or non-treaty country, be eliminated and that all dividends 
received by resident corporations from foreign affiliates 
be exempt from tax. In any event, your Committee can 
find no valid reason for the failure to provide a tax credit 
in respect of foreign withholding taxes on dividends from 
non-treaty countries. 


II. That the Government announce any changes in these 
provisions at the earliest opportunity and, pending same, 
that the effective date of the passive income rules which 
are to commence with respect to passive income earned in 
taxation years commencing after December 31, 1972 be 
deferred in their implementation for a period of at least 
one further year tu December 31, 1973. 


In conclusion, your Committee feels constrained to reit- 
erate the views expressed by it in its Report on The White 
Paper Proposals for Tax Reform condemning the implica- 
tions inherent in the Government’s proposals thet vast tax 
avoidance schemes exist through the use of foreign enti- 
ties. As stated in its Report, the Committee believes that 
tax avoidance of this kind can be effectively blocked 
under existing legislation and failure to block such abuses 
(if they exist) is due more to lack of enforcement of exist- 
ing law than to lack of legislation. 


FARMERS 
A. Basic herds 


At the present time, farmers who maintain a permanent 
herd of animals for the purpose of producing livestock or 
livestock products for sale are construed as having a capi- 
tal asset in the form of a “basic herd”’. This treatment has 
been sanctioned by the Department of National Revenue 
in its “Farmer's & Fisherman’s Tax Guide” which sets out 
rules for establishing and enlarging basic herds. In other 
words, the brood animals forming part of the basic herd 
are analagous to other capital assets of the farmer such as 
land and orchards and to the fixed capital assets of any 
other business. 


Under the proposed legislation, it is intended to abolish 
the concept of the basic herd and to treat such herds as 
inventory or stock-in-trade. Under the transitional rules, 
basic herds which have already been established will con- 
tinue to be treated as capital assets to the extent that gains 
accrued at the commencement of the new system will not 
be subject to tax. However, gains accruing thereafter will 
be treated in the same manner as profits on the sale of 
inventory. 


Your Committee is not aware of any reason for not 
continuing to recognize a permanent herd for what it is, 
namely, a capital asset. 


YOUR COMMITTEE RECOMMENDS that provision be 
made in the proposed legislation for the continued recog- 
nition of a farmer’s permanent herd as a “basic herd” and, 
therefore, as a capital asset. 


B. Capital gains and farm land 


Your Committee is of the view that farmers occupy a 
special position in the economic structure of this country. 
Over the years, this sector of the economy has become 
increasingly subjected to pressures which have led to a 
profound change in the nature and use of farm lands. 
Your Committee is concerned by this trend and believes 
that measures should be taken to reverse it. 
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YOUR COMMITTEE RECOMMENDS that considera- 
tion be given to extending the rollover provisions to permit 
land together with any other capital property which is 
used by an individual in a farming activity to be trans- 
ferred, either during lifetime or on death, to lineal ascend- 
ants or descendants without being subject to capital gains 
treatment under the deemed realization provisions. This 
exemption should only be available in those circumstances 
where the transferee or transferees continue to carry on 
the farming activities. 


EMPLOYEES PROFIT SHARING PLANS 


Under present law, an employee who is a beneficiary 
under an employees profit sharing plan is taxed in the 
same manner as an employee who receives a profit shar- 
ing bonus directly from his employer and invests the 
money received. In summary, the employee’s position is as 
follows: 


1. the employee is taxed annually on any amount 
which his employer contributes to the plan on his behalf 
in the same manner as he would have been if he had 
received a bonus of an equivalent amount directly; 


2. the employee is not allowed a deduction in respect of 
any contributions which he himself may pay into the 
plan; 


3. the employee’s share of the income earned each year 
by the plan is taxed annually in his hands; and 


4. amounts received by the employee out of the plan 
(whether on retirement or otherwise) are, in general, 
non-taxable since these amounts will normally have 
been taxed previously. 


Under the proposed legislation, the same general rules 
will apply. However, with the taxation of capital gains, the 
employee will also be taxed annually on his proportionate 
share of one-half of the net capital gains realized by the 
trust in each year (excluding any protion accrued prior to 
January 1, 1972) as well as,on-his share of the income 
earned by the trust in the year. In addition, provision is 
me‘de inthe proposed legislation with respect to the taxa- 
tion of any unrealized gain on capital property distributed 
in specie to an employee on his withdrawal from the plan. 
Under these provisions, the employee is subject to tax in 
the year of his withdrawal on any accrued gain in respect 
of the property received from the trust (excluding any 
portion accrued prior to January 1, 1972) but it would 
appear from the proposed legislation that such accrued 
gains will be treated as ordinary income rather than as 
capital gain. 


Quite evidently, these accrued gains should at least 
receive capital gain treatment and this should be clearly 
stated in the proposed legislation. However, even this 
treatment is unsatisfactory inasmuch as it places a 
member employee at a severe disadvantage vis-a-vis an 
employee who invests after-tax earnings directly. In the 
opinion of your Committee, capital property which is in 
substance the employee’s property should not be consid- 
ered as having been realized at fair market value on distri- 
bution to the employee. The deferral of gain would be 
consistent with the treatment to be accorded to a capital 
beneficiary of an ordinary trust. 
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YOUR COMMITTEE RECOMMENDS the following: 


1. that where property is distributed in specie to an 
employee by the trustee of an employees profit sharing 
plan, the trustee should be deemed to have disposed of 
the property for proceeds equal to its cost amount (as 
defined) to the trust; 


2. that the employee should be deemed to have 
acquired the property at the cost amount to the trust; 
and 


3. that the employee should not be taxed until he 
ultimately disposes of property, at which time any gain 
should be subject to capital gains treatment. 


DEFERRED PROFIT SHARING PLANS 


The tax treatment of deferred profit sharing plans dif- 
fers from the treatment accorded employees profit sharing 
plans. The provisions of the present law relating to 
deferred plans are, in summary, as follows: 


1. the employee is not taxed currently on any amounts 
which his employer may contribute to the plan on his 
behalf nor on the income earned in the year by the plan; 
and 


2. instead, the employee is subject to tax on the full 
amount received on his withdrawal from the plan minus 
any portion representing a refund of contributions paid 
by the employee into the plan; the exclusion of the 
employee’s contributions follows from the fact that the 
employee is not allowed a deduction for contributions 
but is obliged to make these payments out of tax-paid 
dollars. 


It is significant to note that the amount taxable as 
income in the employee’s hands represents not only his 
share of (a) the employer’s contributions, and (b) the 
income earned by the plan, but also (c) his share of any net 
capital gains of the trust. This treatment has been accepta- 
ble to member employees partly because of the tax defer- 
ral feature inherent in these plans but also in large mea- 
sure because the employee has the right to avail himself of 
the special tax averaging provisions of Section 36 of the 
present Income Tax Act in respect of a lump sum payment 
received on his withdrawal from the plan. 


Under the proposed legislation, the lump sum distribu- 
tion from the plan will continue to be treated as ordinary 
income whether the distribution is made from employer 
contributions, income accumulated by the trust, capital 
gains realized by the trust or unrealized gains in respect of 
property distributed in specie to the employee. 


However, the tax averaging provisions of Section 36 of 
the present Act are not carried forward into the proposed 
legislation in respect of amounts accumulated by the trust 
after 1971. Instead, these provisions are to be replaced by 
averaging provisions which, for purposes of members of 
deferred profit sharing plans, appear to be quite inade- 
quate. In this regard transitional provisions are to be intro- 
duced to permit employees to take advantage of an ave- 
raging provision equivalent to Section 36 of the present 
Act in respect of amounts accumulated in the trust up to 
December 31, 1971. However, if such an election be made 
by an employee, he cannot avail himself of either of the 


November 4, 1971 


proposed averaging provisions (general or forward) in 
respect of that portion of the amount accumulated in the 
trust after December 31, 1971. Also, in future years, the 
transitional rule will be of diminishing benefit. 


The general and forward averaging provisions available 
under the proposed legislation are not only much less 
generous than the elective provision under section 36 of 
the present Act, but the requirement to purchase an 
income averaging annuity in order to obtain forward ave- 
raging in effect removes the basic purpose of a deferred 
profit sharing plan, i.e. the accumulation of a lump sum on 
retirement. 


In the opinion of your Committee, the effect of the 
proposed legislation will be to legislate these plans out of 
existence. Relief should be granted; the most appropriate 
means of achieving this relief is by the application of 
capital gain rules to the property of the trust. 


YOUR COMMITTEE RECOMMENDS the following: 


1. that any amount distributed by the trustee of a 
deferred profit sharing trust out of capital gains realized 
by the trust should qualify for capital gains treatment in 
the employee’s hands; 


2. that where property is distributed in specie to an 
employee by the trustee, the trustee should be deemed to 
have disposed of the property for proceeds equal to its 
“cost amount” (as defined) to the trust; 


3. that the employee should be deemed to have 
acquired the property at the ‘‘cost amount” to the trust; 
and 


4. that the employee should not be taxed until he 
ultimately disposes of the property, at which time any 
gain should be accorded capital gain treatment. 


DEEMED DISPOSITION ON CEASING TO BE A RESI- 
DENT OF CANADA 


One of the provisions of the proposed legislation which 
has occasioned widespread concern is the Government's 
proposal that taxpayers who emigrate from Canada will 
be deemed for capital gains purposes to have disposed of 
all of their capital assets (other than “taxable Canadian 
property’) for an amount equal to the fair market value of 
the property at the date of their departure. Any taxable 
capital gain (or allowable capital loss) determined by ref- 
erence to such fair market value must then be taken into 
account in computing the emigrant’s income for tax pur- 
poses for the year in which he ceases to be a resident. 


One of the effects of these provisions is that a taxpayer 
who leaves Canada to take up residence abroad will often 
be subject to double taxation—first in Canada in the year 
in which he ceases to be a resident and secondly in his new 
country of residence in the year in which he ultimately 
disposes of the property. This will occur if the foreign 
country imposes tax on capital gains (but does not have a 
provision similar to that contained in the proposed legisla- 
tion to the effect that there is a deemed acquisition on 
becoming a resident) and if the tax payable in one country 
is not available as a credit against the tax payable in the 
other. The only possible relief in such a situation would be 
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by way of tax treaty and, in your Committee’s opinion, this 
type of relief is unlikely as we know of no other country 
which uses an accrual basis of accounting for capital gains 
upon entering or leaving the country. Failure to provide 
adequate relief runs counter to the principle in our law 
that doulbe taxation is to be avoided. 


The proposed legislation does provide an alternative to 
the foregoing. Instead of paying tax on his deemed gains 
as aforesaid, the taxpayer may elect to defer taxation until 
the year in which the gains are actually realized. However, 
if such an election is made, the taxpayer will be subject to 
Canadian income tax in the year of realization on his 
world income for that year (and not simply on the capital 
gain) to the same extent as if he were still a resident in 
Canada. This alternative will often prove unduly harsh 
insofar as it applies to persons who are not in fact resident 
in Canada when the gain is realized. For example, a tax- 
payer who has ceased to be a resident of Canada may find 
himself in the position of having to pay a substantial 
amount of Canadian income tax under these provisions in 
the year in which such a gain is realized even though the 
amount of the gain be nominal. 


Your Committee notes that the problem alluded to in the 
preceding paragraph only arises in respect of property 
other than ‘‘taxable Canadian property”. It is important to 
realize that a taxpayer who leaves Canada and who has 
assets consisting of ‘taxable Canadian property” is not 
subject to the aforementioned rule. When he subsequently 
becomes a non-resident, he may dispose of his “taxable 
Canadian property” and, although subject to tax, the tax is 
calculated on the basis that he has no income other than 
his gain on the disposition of his ‘‘taxable Canadian prop- 
erty”. Unless the taxpayer is otherwise deemed to be a 
resident of Canada, it is obvious that this rule has quite 
different tax effects from those which would apply is the 
same taxpayer also had property other than “taxable 
Canadian property”. In the latter situation, the taxpayer 
will be subject to Canadian income tax in the year of 
realization on his world income. Your Committee does not 
appreciate the necessity for such a difference in tax 
treatment. 


There are other anomolies such as the lack of carry-for- 
ward provisions in the event of capital losses. 


Your Committee also considers it unfortunate that no 
allowance has been made in these provisions for the many 
exceptional circumstances which are bound to occur; for 
example, where the taxpayer is forced to leave Canada for 
health reasons or by reason of a transfer abroad at the 
request of his employer. 


YOUR COMMITTEE RECOMMENDS: 


1. that provision should be made to enable the Minister 
of National Revenue to grant relief if, in his opinion, 
hardship will result and the departure is occasioned 

(a) by reason of illness; 

(b) by reason of the transfer of an employee at the 

direction of the employer; or 

(c) by any other reason which the Minister considers 

deserving of relief. 
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2. that when a taxpayer ceases to be a resident of 
Canada he should be deemed to have disposed of all his 
capital assets, wherever situate, for an amount equal to 
fair market value and that a fixed rate of tax, say of 20 
per cent, be levied on any gains at that time; and 


3. that if the taxpayer elects to defer payment of tax as 
provided for in the proposed legislation, he should not 
be obliged to pay Canadian income tax on his world 
income if he is not in fact resident in Canada in the year 
of realization; instead, all of the capital property owned 
by the taxpayer at the date of his departure should be 
deemed to be “taxable Canadian property” and the tax- 
payer should be subject to tax on any taxable capital 
gains realized in respect thereof in the same manner as 
other non-residents. 


GIFTS, BEQUESTS AND DEVISES TO CHARITIES— 
DEEMED REALIZATION 


The proposed legislation provides that all capital proper- 
ty (other than depreciable assets) owned by a taxpayer at 
the date of his death will be deemed to have been realized 
at its then fair market value and any capital gain or loss 
shall be included in income for that taxation year. In the 
case of depreciable property, there will be a deemed reali- 
zation at midway between fair market value and unde- 
preciated capital cost. A similar rule is proposed in respect 
of gifts inter vivos. There is an exception to the general 
rule where assets are transferred on death or by way of 
inter vivos gift to a spouse or to certain trusts in favour of 
a spouse. In the latter circumstances, the transferee is 
considered to have acquired the property at an amount 
equal to the “cost amount” of the property to the 
transferor. 


Your Committee is concerned that no exception has 
been made in respect of gifts, bequests or devises to regis- 
tered charitable organizations or to other similar tax- 
exempt organizations. By way of contrast, gifts, bequests 
and devises to such organizations are not subject to tax 
under the present Estate Tax Act nor under the provincial 
succession duty Acts. Your Committee therefore considers 
it unreasonable that a taxpayer should be subject to an 
income tax on a deemed realization when making a gift, 
bequest or devise to.a charitable organization or to other 
similar tax-exempt organizations. 


Your Committee appreciates that, in some circum- 
stances, it may be more beneficial from an income tax 
point of view to accept a deemed realization of an amount 
equal to the fair market value of the subject matter of a 
gift and claim a deduction for the full market value there- 
of. On balance, however, your Committee believes that the 
legislation should be neutral in respect of any tax benefits 
resulting from the making of a charitable gift (except as 
otherwise provided). 


YOUR COMMITTEE RECOMMENDS that the pro- 
posed legislation be amended to provide that, where capi- 
tal property is transferred to a charitable organization or 
other similar tax-exempt organization by way of gift, 
bequest or devise, the taxpayer will be considered to have 


disposed of the property for an amount equal to the “cost 
amount” thereof to him. 


MINING AND PETROLEUM 


Since the majority of provisions of the proposed legisla- 
tion affecting the resource industries are to be implement- 
ed by amendments to the Income Tax Regulations, most of 
the comments which follow refer to the news release of the 
Department of Finance dated July 6, 1971. That document 
outlines the regulations proposed to apply to the mining 
and petroleum industries. 


A. Earned Depletion 


The proposed legislation will remove the automatic 33 13 
percent depletion presently permitted under the Income 
Tax Act; it is to be phased out gradually over the next 5 
years. Automatic depletion will be replaced by the con- 
cept that depletion must be earned by incurring explora- 
tion and development expenditures. The formula adopted 
will be that for every $3 of eligible expenditures made 
after November 7, 1969 a taxpayer would earn the right to 
deduct $1 of depletion in computing his taxable income 
after 1976, subject to a maximum of 33 13 percent of net 
production profits. 


The proposed regulations define expenditures which 
will be eligible to earn depletion as including the 
following: 


(a) Canadian exploration and developments expenses, 
except for: 


(i) the acquisition cost of Canadian resource 


properties, 


(ii) costs in respect of such community and transpor- 
tation facilities as houses, schools, hospitals, side- 
walks, roads, sewers, sewage disposal plants, airports, 
docks and similar property (other than a railroad not 
situated on the mine property) acquired to establish 
community and transportation facilities necessary for 
the operation of the mine, 


(ii) Canadian exploration and development 
expenses in the vicinity of the mine after it came into 
production, and 


(iv) interest on funds required to finance explora- 
tion, prospecting and development. 


(b) New depreciable mine assets (ie. a building except 
an office building that is not situated on the mine prop- 
erty; mining machinery and equipment; and electrical 
plant set forth in Class 10 of Schedule B by virtue of 
subsection 1102 (9) of the Income Tax Regulations in 
connection with a new mine or a major expansion of an 
existing mine), and 


(c) Expenditures on new buildings and machinery, to 
the extent that they are to be used to process ore from 
Canadian mineral resources beyond the stage to which 
they were previously processed in Canada, up to but not 
beyond the prime metal stage or its equivalent. 


Expenditures for the acquisition of Canadian resource 
properties should, in the opinion on your Committee, 
qualify to earn depletion. The acquisition of such proper- 
ties is an integral part of exploration and development 
expenditures: indeed it is the first step in any exploration 
or development program. Your Committee recognizes, 
however, that the inclusion of the cost of Canadian 


November 4, 1971 


Banking, Trade and Commerce 


Aloe 


resource properties as expenditures which would be eligi- 
ble to earn depletion would require that safeguards be 
inserted into the proposed legislation to prevent the 
buying and selling of such properties between related tax- 
payers to artificially earn depletion. One suggestion would 
be to deduct $1 of the transferor’s earned depletion for 
each $3 of proceeds of disposition. If the transferor had no 
earned depletion capable of the reduction, it could be 
subject to recapture of depletion previously allowed. 


Following the publication of the White Paper on Tax 
Reform, the Department of Finance issued a news release 
dated August 26, 1970 which contained a letter from the 
Minister of Finance to the provincial ministers of finance 
and treasurers. That document stated that the government 
was “prepared to propose three further important changes 
affecting the taxation of the mining industry”. 


The first two changes were to widen the definition of 
expenditures which would qualify for ‘earned depletion”’ 
to include 


(1) ‘‘the costs of new facilities located in Canada to 
process mineral ores to the prime metal stage or its 
equivalent”; and 


(2) expenditures ‘for mine buildings, and machinery 
and equipment acquired in connection with a major 
expansion of an existing Canadian mine. This extension 
would put the major expansion of an existing mine ona 
roughly comparable tax footing with the opening of a 
new mine.” 


Your Committee heard evidence of expenditures of the 
type set forth in that letter which were incurred by reason 
of the acceptance by mining companies of the above- 
proposed changes. In your Committee's view, the mining 
industry was entitled to accept the government’s proposals 
at their face value, namely as being ‘‘further important 
changes affecting taxation of the mining industry’. In 
effect the government represented that the changes pro- 
posed in its news release of August 26, 1970 would be 
implemented in legislation and Regulations so that the 
mining industry might more immediately undertake the 
opening of new mines and the major expansion of existing 
mines in the interest of expanding employment and the 
national economy. One witness stated that his company 
had incurred expenditures of $120 million in expanding its 
production facilities, $30 million of which were spent on 
major smelter and refinery expansions. The Company 
made public its reliance on the August 1970 changes to the 
White Paper when it announced that expansion. The gov- 
ernment did not at that time contradict what was appar- 
ently the clear intention of its news release. 


However in the proposed regulations released on July 6, 
1971 there appears the statement that “expenditures on 
new buildings and machinery, to the extent they are to be 
used to process ore from Canadian mineral resources 
beyond the prime metal stage or its equivalent” would be 
eligible to earn depletion. The restriction to ‘‘new”’ build- 
ings and machinery appears to contradict directly the 
government’s August 26, 1970 proposal to permit expendi- 
tures for “mine buildings and machinery and equipment 
acquired in connection with a major expansion of an exist- 
ing Canadian mine” to earn depletion. 


Your Committee heard evidence that officials in the 
Department of Finance have stated that their interpreta- 
tion of the proposed regulations would render ineligible 
for earning depletion, expenditures on a major expansion 
of existing facilities. Their alleged interpretation will 
require eligible buildings to be new from the ground up. 
However since your Committee has not yet heard any 
witnesses from the Department of Finance, it has set out 
the facts in connection with 


(1) the news release by the Minister of Finance on 
August 26, 1970 proposing additional changes to widen 
the definition of expenditures that can qualify for 
earned depletion; 


(2) the proposed Regulations released on July 6th, 1971 
by which such proposed changes would be adminis- 
tered; 


(3) the interpretation allegedly put upon the language 
of the Minister’s proposal of August 26th, 1970 substan- 
tially limiting its scope; and 


(4) evidence submitted that it was only following the 
Minister’s widening of the proposed scope of the defini- 
tion of earned depletion that projects involving substan- 
tial expenditures became feasible. 


YOUR COMMITTEE RECOMMENDS that serious con- 
sideration be given to the situation presented by this set of 
facts. 


In any event, your Committee believes that if the govern- 
ment’s intention be to encourage additional processing in 
Canada, all expenditures on structures and machinery 
incurred to increase Canadian processing facilities should 
qualify to earn depletion. Companies which cannot afford 
to construct elaborate smelting and refining facilities as 
part of their initial investment should not be penalized if 
subsequently they expand their existing processing facili- 
ties. Nor should the construction of custom smelters and 
refineries be denied this incentive to the extent that they 
process foreign ores. 


In the White Paper on Tax Reform, at page 67, the 
Department of Finance proposed that expenditures ‘‘on 
exploration for or development of mineral deposits in 
Canada” be eligible to earn depletion. The August 26, 1970 
News Release reiterated the White Paper proposals in this 
regard. However the proposed regulations issued July 6, 
1971 exclude the four above-noted categories of Canadian 
exploration and development expenses which will be eligi- 
ble to earn depletion. Your Committee heard numerous 
submissions urging that these exclusions be eliminated. 


The company engaged in the $120 million expansion 
programme referred to above incurred $10 million of 
expenditures on development of an existing open pit mine 
by stripping waste rock, only to discover that expenditures 
eligible to earn depletion are now to exclude ‘Canadian 
exploration and development expenses in the vicinity of a 
mine after it came into production”. 


Other witnesses stated that such an exclusion would 
penalize small mines that have insufficient capital to 
enable them to complete their total exploration before 
bringing a property into production. Your Committee feels 
that this particular exclusion is not warranted. The gov- 
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ernment may be concerned with the difficulty of determin- 
ing whether an open pit or underground operation is 
exploration or actual mining. YOUR COMMITTEE CON- 
SIDERS that to be a question of fact to be decided in each 
case, and does not consider that problem to be sufficiently 
burdensome to warrant excluding any bona fide explora- 
tion from being eligible to earn depletion. 


Your Committee is of the opinion that the risks of the oil 
and gas industries are of sufficient magnitude to require 
that depreciable property such as production equipment 
and natural gas plants be eligible to earn depletion in the 
same manner as mining machinery and equipment are 
treated in the case of new mines and major expansions of 
existing mines. At a time when the cost of production 
equipment (such as drilling and production platforms) 
required for the development of off-shore and far-north 
petroleum and gas properties will be enormous (likely 
double and triple present costs) YOUR COMMITTEE 
RECOMMENDS that those and similar expenditures 
qualify to earn depletion. 


In order to encourage the development of remote areas 
of Canada, YOUR COMMITTEE RECOMMENDS that the 
cost of social capital and transportation facilities be eligi- 
ble to earn depletion. Those expenditures, when incurred 
in remote regions, can form a major portion of total 
exploration and development costs and are essential to the 
operation of a mine. Without such expenditures there 
could be no development of the property. 


The exclusion from eligibility to earn depletion of inter- 
est on funds required to finance exploration projects can 
only penalize smaller companies with limited capital. 
YOUR COMMITTEE THEREFORE RECOMMENDS that 
the cost of borrowing money to be used to finance explora- 
tion qualify to earn depletion. 


In summary YOUR COMMITTEE RECOMMENDS that 
all “Canadian exploration and development expenses” as 
defined in the proposed legislation should earn depletion, 
as should depreciable mine assets (whether new or used), 
depreciable production equipment and natural gas plants 
in the petroleum and natural gas industries, and expendi- 
tures on new buildings and machinery as well as on 
expanded buildings and machinery, to the extent that they 
are to be used to process ore from any mineral resources 
beyond the stage to which they were previously processed 
in Canada, up to but not beyond the prime metal stage or 
its equivalent. Therefore any expenditure which is 
required to reduce the profit from which depletion may be 
deducted should qualify as an eligible expenditure. 


In the event that your Committee’s recommendation in 
this regard be not adopted, an alternative (but less satis- 
factory) treatment would be to permit the expenditures 
enumerated above to be deducted from income by 
resource companies for purposes of computing their taxa- 
ble income, but to stipulate that such expenditures would 
not reduce their production profits from which earned 
depletion is deductible. In other words if the expenditures 
in question are not to be permitted to earn depletion, they 
ought not to reduce the base on which depletion is cal- 
culated; however they should remain deductible in com- 
puting taxable income. 


YOUR COMMITTEE RECOMMENDS that the transi- 
tional period required to convert from automatic depletion 
to earned depletion be extended to 1980. Alternatively, 
companies should be permitted to “bank” eligible expendi- 
tures whenever incurred (that is, including expenditures 
incurred prior to November 7, 1969) after deducting from 
such “bank” all depletion previously allowed. Expendi- 
tures made prior to November 7, 1969, (which is the date 
prescribed by the proposed regulations as being the date 
after which companies can accumulate expenditures 
which will qualify to earn depletion) were incurred on the 
basis that automatic depletion would be available. Accord- 
ingly those expenditures should at least be included in the 
computation of earned depletion. 


B. Accelerated Capital Cost Allowance 


The three-year exemption from tax of profits derived 
from the operation of a new mine is to be withdrawn on 
December 31, 1973. It will be replaced by an accelerated 
write-off of specified capital equipment and facilities. The 
proposed regulations provide that the following types of 
new depreciable assets acquired before a new mine comes 
into production and for the purpose of gaining or produc- 
ing income from the mine (including income from the 
processing of mineral ores up to the prime metal stage or 
its equivalent) will qualify for accelerated capital cost 
allowance: 


1. a building (except an office building that is not 
situated on the mine property), 


2. mining machinery and equipment, 


3. electrical plant that would otherwise be included in 
Class 10 of Schedule B by virtue of sub-section 1102 (9) 
of the Income Tax Regulations, and 


4. houses, schools, hospitals, sidewalks, roads, sewers, 
sewage disposal plants, airports, docks and similar prop- 
erty (other than a railroad not situated on the mine 
property) acquired to establish community transporta- 
tion facilities necessary for the operation of the mine. 


Depreciable property of the type listed in clauses (1), (2), 
and (3), will also qualify for the accelerated capital cost 
allowance where it is acquired in the course of the major 
expansion of an existing mine and before the commence- 
ment of production at the higher level of capacity. For this 
purpose a major expansion will be considered to have 
taken place if the productive capacity of the mine mill is 
increased by at least 25 per cent. 


The proposed regulations will enable both new mines 
and existing mines engaged in major expansion pro- 
grammes to claim accelerated capital cost allowance on 
specified types of ‘“‘new depreciable assets’’, provided they 
be acquired before the mine came into production (or, in 
the case of major expansions, before production at the 
increased capacity commences). The purpose of this incen- 
tive appears to be to promote increased development of 
new and expanded mines, rather than to encourage the 
purchase of new assets instead of used assets. YOUR 
COMMITTEE CONSIDERS that if a company decides 
that it should, for economic and business reasons, pur- 
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chase used assets rather than new ones, the cost thereof 
should be eligible for the accelerated capital cost 
allowance. 


In addition your Committee sees no reason to limit this 
incentive to assets acquired before production begins. 
That restriction places at a severe disadvantage those 
mines with insufficient financing to defer the commence- 
ment of production until after all of the qualifying assets 
have been acquired. 


Similarly many “new” mines cannot afford to build a 
smelter or a refinery immediately. If a smelter or refinery 
were added after a mine had established itself, the addi- 
tion would not appear to qualify as a “major expansion”, 
since that term is defined in the proposed regulations to 
mean an increase by 25 per cent in the productive capacity 
of the “mine mill’. Your Committee is of the opinion that 
new or used smelting and refining assets, whenever 
acquired, should be eligible for accelerated capital cost 
allowance. This will help to promote increased processing 
of minerals in Canada. 


Your Committee also wishes to draw attention to the 
following items which, although technical, do merit seri- 
ous consideration: 


(a) an expenditure which the proposed regulations 
describe as a “building (except an office building that is 
not situated on the mine property)”’ should be amended 
to include other “structures” to make it clear that dams, 
conveyor trussels, tanks and sub-structures will qualify 
for accelerated capital cost allowance; 


(b) the phrase “mining machinery and equipment” 
should be amended to read “mining and processing 
machinery and equipment” to accord with the preamble 
to the proposed regulations. The preamble states that 
various assets acquired for the purpose of producing 
income from the mine, “including income from the proc- 
essing of mineral ores up to the prime metal stage or its 
equivalent” would be eligible for fast write-off; 


(c) the definition of the social capital transportation 
costs which will qualify for accelerated capital cost 
allowance should be re-phrased by stating the general 
categories of expenditures which are to qualify. That 
general principle should be followed by an enumeration 
of particular items which would not restrict the general- 
ity of the guiding principle. As presently worded, the 
proposed regulations would appear to exclude dams, 
lighting installations and water lines, for example; 


(d) social capital and transportation costs incurred on 
a major expansion of an existing mine logically should 
qualify for fast write-off to the same extent as buildings, 
machinery and equipment; and 


(e) the definition of “major expansion of an existing 
mine” should be revised to include a 25 per cent increase 
in the productive capacity of a mine or mill. On occasion 
the output of a mine could increase by 25 per cent 
without a corresponding increase in mill capacity (for 
example, where ore is custom milled). It is seldom that 
ore is custom milled outside Canada. 
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C. Transfers of Resource Properties 


Under present law, mining properties and royalty inter- 
ests are treated as capital assets. That is, their acquisition 
cost is not deductible and proceeds on their sale are not 
taxable. However, since 1962 the acquisition cost of oil and 
natural gas rights have been deductible as exploration and 
development expenses, and proceeds on their disposal 
have been fully taxable. 


The proposed legislation will, following an eight-year 
transitional period, require the inclusion in income of the 
entire proceeds of sale of all Canadian resource proper- 
ties. Correspondingly, the cost of acquiring such proper- 
ties will be deductible from income. 


YOUR COMMITTEE RECOMMENDS that the transfer 
of Canadian resource properties between related compa- 
nies should be permitted to occur without incidence of tax. 


DEFERRED RECOGNITION OF CAPITAL GAINS 
(ROLLOVERS) 


With the introduction of taxation of capital gains in 
Canada, provisions must be made for the deferring of tax 
in appropriate circumstances such as where there is no 
change in economic interest. The proposed legislation duly 
recognizes this and contains a number of provisions to 
defer the tax on gains. The principal ones are: 


1. Involuntary dispositions where property has been 
destroyed or expropriated and the compensation 
received is used before the end of the following taxation 
year to replace the property. 


2. The conversion of convertible bonds, debentures 
and notes for shares of the same corporation or bonds 
for bonds from the same debtor. 


3. The transfer of assets to a corporation if the tranfer- 
or (which may include a partnership) owned at least 80 
per cent of each class of the corporation’s capital stock 
immediately following the transfer. This deferral is sub- 
ject to a number of limitations and restrictions. 


4. The transfer of capital property to a spouse or to 
specified classes of trusts for the benefit of a spouse. 


5. The transfer of property by a partner of a Canadian 
partnership to the partnership. This deferral is also sub- 
ject to certain restrictions and limitations. 


6. The transfer of partnership property to a member of 
the partnership provided that the transferee subsequent- 
ly carries on the business formerly carried on by the 
partnership. 


7. The liquidation of a wholly-owned Canadian sub- 
sidiary into its Canadian parent corporation. 


8. The disposition of shares on the reorganization of a 
corporation’s share capital to the extent that any money 
or property (other than shares of the corporation) 
received by the shareholder does not exceed the adjust- 
ed cost base of the shares disposed of in the course of 
the reorganization. 


9. The disposition of shares upon the amalgamation of 
two or more corporations provided that 


(a) where preferred shares are disposed of, the 
shares of the successor corporation which the share- 
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holder receives in exchange therefor have substantial- 
ly similar rights and conditions as the preferred shares 
which were exchanged, and 


(b) where common shares are disposed of, the share- 
holders of the predecessor corporation receive in total 
at least 25 per cent of the issued common shares of the 
successor corporation. 


Your Committee is of the opinion that the aforemen- 
tioned rules which provide for deferred recognition of 
capital gains (rollovers) are of assistance but are not ade- 
quate. A tax system should not impede transfers of prop- 
erties in bona fide legitimate business transactions. Sound 
management decisions often dictate that transfers of capi- 
tal property be made between related groups of corpora- 
tions for example, transfers of unused equipment from 
one subsidiary to another which could employ it more 
efficiently. Unfortunately the proposed legislation imposes 
a barrier to such transactions unless the corporation is 
willing to pay the tax on a deemed gain or is willing to 
assume a non-allowable capital loss. There is no valid 
reason for imposing penalties in circumstances such as 
this especially when appropriate safeguards have been 
incorporated in the proposed legislation to disallow super- 
ficial losses and to block artificial transactions and tax 
avoidance. 


Your Committee fails to understand why the Govern- 
ment has departed from the ground rules it laid down in 
its own White Paper on Tax Reform, which read on page 
42, paragraph 3.43: 


“The government believes that there are some situa- 
tions in which it would be unfair to collect a capital 
gains tax even though the taxpayer has sold or otherwise 
disposed of an asset at a profit. These situations fall into 
two broad classifications—those where there is a forced 
realization and those where there has been no change of 
underlying ownership even though there has been a 
sale.” 


Provided that there is no change in economic interest, no 
deemed realization should occur in any circumstances 
where, for example, 


(a) there is a forced transfer, 
(b) corporate reorganizations occur, 


(c) property is transferred to a corporation by its “‘in- 
corporators’—the proposed legislation restricts deferral 
to those situations where the transferor (which may 
include a partnership) transfers property to an 80 per 
cent controlled corporation, 


(d) there is a transfer of assets to a business trust. 


_The Committee believes that there are other transac- 
tions which are as equally entitled to a deferral as those 
specified in the proposed legislation and suggested above. 
It is not possible for your Committee to envisage all of the 
transactions which should be accorded deferred gain 
treatment, therefore: 


YOUR COMMITTEE RECOMMENDS that the tax-free 
deferral provisions be broadened to the greatest extent 
possible to include all situations where underlying owner- 
ship remains the same. Because it is impossible to foresee 


all of the situations in which deferrals should be permit- 
ted, it may be appropriate to authorize the Minister of 
National Revenue to expand the deferral provisions by 
way of Regulation as the need for such provisions 
becomes apparent, perhaps requiring prior approval as a 
condition of obtaining the benefit of a tax-free deferral. 


DESIGNATED SURPLUS 


Your Committee has noted that the concept of ‘‘designat- 
ed surplus” is to be retained in the proposed legislation. 
This concept was originally introduced into the present 
Act in 1950 to prevent taxpayers from being able to dis- 
tribute their corporate surplus free of tax. Prior to the 
enactment of these provisions, it was possible to arrange 
to receive a corporation’s undistributed income in the 
form of a non-taxable capital gain through the relatively 
simple expedient of selling the shares of a surplus-laden 
corporation to another corporation which could then dis- 
tribute the surplus of the first corporation free from 
income tax. 


In order to offset any advantage to this kind of transac- 
tion, provisions were enacted to the effect that, where one 
corporation acquired control of another, the surplus or 
retained earnings on hand in the controlled corporation at 
the end of the taxation year immediately before control 
was acquired was designated and any dividends paid out 
of such surplus became taxable to the receiving 
corporation. 


As events have shown the designation of corporate sur- 
plus was not entirely satisfactory and in 1963 a further 
provision was enacted known as Section 138A, whereby 
the receipt of amounts by a vendor of shares should be 
construed as a dividend and could be taxable as such in 
his hands. With the introduction of Section 138A it might 
have appeared that the designation of corporate surplus 
was no longer necessary, but it was nevertheless retained. 


In considering the need for retaining the designated 
surplus provisions, your Committee notes that the tax 
savings that might be achieved under present law in the 
absence of designated surplus provisions could be as great 
as 60 per cent of the surplus involved (i.e., tax at the 80 per 
cent maximum rate of personal income tax less the 20 per 
cent dividend tax credit). The proposed inclusion of one- 
half of capital gains in ordinary income combined with the 
proposed reduction in the maximum rate of personal 
income tax and the change in the dividend tax credit 
system will substantially reduce the amount of tax saving 
which could be achieved by converting corporate surplus 
into a capital gain. Therefore, there is not the same need 
for the designated surplus provisions under the proposed 
legislation as there is under the present Act. 


Despite this, various amendments have been made to 
these provisions which will effectively deter many valid 
corporate reorganizations. An example of this tightening 
of the designated surplus provisions is the deeming of a 
dividend to have been paid out of designated surplus in 
the event of a vertical amalgamation, e.g. the amalgama- 
tion of a parent and its subsidiary. 
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Having regard to the reduced need for the designated 
surplus provisions and the obstacles which these provi- 
sions place in the way of bona fide corporate reorganiza- 
tions, these provisions should be eliminated; particularly 
in view of the fact that Sections 137(2) and 138A(1) of the 
present Income Tax Act, with which the Department of 
National Revenue has successfully attacked dividend 
stripping arrangements, are to be carried forward into the 
proposed legislation. It would also appear desirable for the 
purpose of simplification that your Committee give con- 
sideration to the abandonment of designated surplus, par- 
ticularly when the proposed legislation is introducing so 
many new types of surpluses. 


It might also be relevant to note that since the deemed 
dividend provisions of the proposed legislation do not 
apply to foreign corporations, Canadians who control such 
corporations will be able to convert corporate surplus into 
a taxable gain. There is therefore some precedent in the 
proposed legislation for eliminating the designated surplus 
concept. However their counterpart Canadian corpora- 
tions will be refused such a treatment. 


YOUR COMMITTEE RECOMMENDS that the special 
taxes which are to be levied on dividends paid or received 
out of a corporation’s designated surplus be withdrawn. 


It is recognized that the elimination of tax on dividends 
paid out of designated surplus will presumably require 
amendments to the proposed legislation to provide that 
these dividends will reduce the cost base of shares for 
eventual capital gains purposes. It may also be necessary 
to provide that a corporation which wishes to make a 
distribution of pre-1972 designated surplus will be 
required to “tax pay” amounts distributed from such sur- 
plus by paying the special 15 per cent tax relating to 1971 
undistributed income. 


Recent amendments to the proposed legislation were 
tabled pertaining to the definition of designated surplus. 
One of the effects of these amendments would be to desig- 
nate the undistributed income on hand of a corporation 
the control of which changed prior to the end of its 1972 
taxation year. This would appear to mean that an amalga- 
mation which was effected before 1972 would result in the 
designation of the entire surplus of each of the amal- 
gamating corporations. Such designation of surplus would 
carry over into the amalgamated corporation. 


Your Committee considers that such a result could not 
have been intended, and it desires to voice its disapproval 
of designated surplus in general and this amendment in 
particular. 


CONSOLIDATED RETURNS OF INCOME 


The question of consolidated returns of income by relat- 
ed corporations is not a new one, having been raised many 
times in the past. In point of fact this concept was part of 
our taxation law for some 20 years, between the periods of 
1932 and 1952. The apparent reason for its introduction 
into the law during that period, was the absence of busi- 
ness loss carry forward provisions and as a result, quali- 
fied corporate groups were permitted to consolidate their 
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incomes and thus absorb their losses on a current basis. In 
effect, these corporations were prepared to be associated 
for income tax purposes as if they werea single entity. 


In 1952, with the introduction of provisions allowing 
taxpayers to a business loss carry-over, it was believed 
that there was a reduced need for consolidated returns of 
income by corporate groups and the concept was therefore 
abandoned. There is also some suggestion that the deci- 
sion was dictated by administrative convenience. 


In appreciating this matter it is noted that for some 
period of time we have also had in our law the concept 
known as associated corporations. In order to assist small 
bus: ess corporations, provision was made in the income 
tax law for a dual rate of corporate tax. That is, the 
corporation was subject to tax at one rate on a defined 
amount of taxable income and at a higher rate on any 
taxable income in excess of this amount. However, it was 
decided that corporations which formed part of a related 
group (as defined) should be considered to be associated 
and that one corporation in the group should be entitled to 
the lower rate of tax or, alternatively, that the amount 
eligible for the lower rate should be allocated amongst the 
group. These associated corporation rules were for the 
purpose of determining the applicable tax rate and did not 
permit the application of current losses from one corpora- 
tion to another within the group. 


Throughout the years, extensive rules have been enacted 
for the purpose of deeming corporations to be associated. 
Under the present provisions, the Minister of National 
Revenue is also entitled, in his discretion, to treat corpora- 
tions as associated. The effect of these provisions is to 
associate corporations who would not otherwise wish to be 
associated. 


In the opinion of your Committee it appears somewhat 
incongruous that there exist situations wherein some relat- 
ed corporations wish to be associated, and other related 
corporations do not. To this end, the concept of the con- 
solidated return of income provided a vehicle for the 
former while the concept of the associated corporation 
provided the vehicle for the Minister of National Revenue 
in respect of the latter. The difficulty is that upon the 
abandonment of consolidated return of income provisions, 
the former group continue to be associated corporations 
without the ability to apply current losses from one corpo- 
ration to another. 


Your Committee recognizes the fact that separate corpo- 
rations must often be created for various commercial pur- 
poses. In some cases, provincial or federal laws will 
require separate corporations to be established. These cor- 
porations are nevertheless in substance part of the same 
corporate family and their financial consolidation should 
therefore be duly recognized. 


While the loss carry-over provisions permit application 
by each corporation of current losses to other taxation 
years, nevertheless, the immediate application of such 
losses to the income of other corporate members of the 
group is a more realistic view of the situation. Your Com- 
mittee recognizes the basic principle that profits of one 
member of a group should be used to reduce the losses of 
another member of the group. This principle has been 
duly recognized in the United States. 
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Because of the restricted number of rollover provisions 
in the proposed legislation and the resulting difficulty 
which will be encountered in merging the operations of a 
related corporate group, your Committee believes that it is 
essential that corporations should be permitted to file con- 
solidated returns of income, if they so elect. 


The Committee has made this suggestion on previous 
occasions. This view has been reinforced by other notable 
committees, commissions and professional bodies, includ- 
ing the House of Commons Committee on Finance, Trade 
and Economic Affairs, the Royal Commission on Taxation 
(Carter), the Canadian Bar Association and the Canadian 
Institute of Chartered Accountants. 


YOUR COMMITTEE RECOMMENDS that provision be 
made in the proposed legislation to permit corporations 
which are members of a qualifying group to elect to file on 
a consolidated return of income basis. If it is found that 
such a provision is impractical YOUR COMMITTEE 
RECOMMENDS that consideration be given to the intro- 
duction of a scheme of subvention payments similar to 
that formerly used in the United Kingdom. 


CONSTRUCTION INDUSTRY 


Your Committee has studied the representations made 
by this industry and has come to the conclusion that two 
major points should be modified in the proposed 
legislation. 


The first one relates to the reporting of income and 
arises from the fact that it is extremely difficult to deter- 
mine the annual income from contracts such as stipulated 
sum contracts of more than one year’s duration. For this 
reason, the construction industry has historically reported 
income on the completed contract method of under two 
years’ duration. This method has been approved by the 
Minister of National Revenue as a matter of administra- 
tive practice. However, there is no statutory authority for 
this method of reporting income and the taxpayer has 
accordingly no right of appeal if the Minister refuses in 
any given situation to accept this method of reporting. 


The second problem raised relates to the fact that the 
description of assets falling within class 12(h) and class 22 
of Schedule B to the present income tax regulations is 
unduly restrictive in respect of the conditions referred to 
therein. It is the view of your Committee that the condi- 
tions set forth in these classes do not reflect present-day 
prices for the purpose of class 12(h) and that a more 
extended definition should be provided for the equipment 
to be included in class 22. 


YOUR COMMITTEE RECOMMENDS 


1. That the completed contract method on fixed sum 
contracts of under two years’ duration should be incor- 
porated in the proposed legislation as an accepted 
method to determine a construction business’ taxable 
income for a year. 


2. That special attention be given in regulations to be 
issued concerning capital cost allowance related to the 
construction industry in order to remove unnecessary 
restrictions and to expand its application. 


CAISSES POPULAIRES AND CREDIT UNIONS 


Under the proposed legislation, caisses populaires and 
credit unions will no longer be exempt from tax. Instead, it 
is proposed that these organizations will be taxed in sub- 
stantially the same manner as other private corporations. 
As such, they will be entitled to take advantage of the 
small business deduction to the extent allowable to other 
private corporations. 


One of the defects of the proposals originally put for- 
ward by the Government was that the provisions relating 
to the small business deduction failed to give recognition 
to the constraints that are placed upon caisses populaires 
and credit unions by their governing legislation. These 
organizations are required by law to set aside an annual 
mandatory reserve, no part of which may at any time be 
distributed amongst the organization’s members. In addi- 
tion, they may set aside such additional reserve as they 
consider necessary to assure their financial stability. Like 
the mandatory statutory reserves, these voluntary reserves 
cannot be distributed to members. 


In considering the effect of the original tax proposals on 
these organizations it should be recognized that amounts 
set aside as reserves annually pursuant to the relevant 
governing legislation are not allowed as a deduction in 
computing income for tax purposes. These reserves should 
not be confused with the allowances which caisses popu- 
laires and credit unions will be allowed to claim as a 
deduction under the proposed legislation in respect of 
their outstanding loans and investments. 


In view of such statutory restrictions, these organiza- 
tions are unable to distribute all of their after-tax income 
by way of dividend and are therefore unable to perpetuate 
the small business deduction in the same manner as other 
private corporations. Having duly considered the 
representations submitted by these organizations, your 
Committee concluded that the following recommendation 
should be put forward: 


That caisses populaires and credit unions should not 
be required to include in their ‘cumulative deduction 
account” (for purposes of determining the available bal- 
ance of their total business limit of $400,000) such por- 
tion of their taxable income as is set aside in the year as 
a reserve to the extent that such reserve is not available 
for distribution to members. This should be subject to 
the further limitation that no recognition be given to any 
such reserve to the extent that the total amount set aside 
does not exceed, say, 5 per cent of the organization’s 
total deposits and share capital at the commencement of 
the year. 


The effect of the amendments which the Government 
recently tabled in this regard is to alleviate, at least in part, 
some of the problems which confronted these organiza- 
tions under the original proposals. We commend the Gov- 
ernment for introducing these amerdments. However, as 
the effect of thes: amendments differs somewhat from the 
afore-mentioned recommendation, YOUR COMMITTEE 
RECOMMENDS that this matter be given further consid- 
eration by the Government. 
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ADMINISTRATION AND ENFORCEMENT 


Your Committee has had referred to it several provi- 
sions of the proposed legislation relating to enforcement. 
Your Committee concurs with attempts to protect the 
rights of taxpayers whose affairs are under investigation. 
The Committee is concerned however, that these attempts 
have not gone far enough, and furthermore, that other 
existing defects have not been dealt with. 


Under the proposed legislation the power of holding an 
inquiry pursuant to the Inquiries Act is continued. Never- 
theless, the changes proposed permit: 


(a) the hearing officer to be appointed by the Tax 
Review Board upon the application of the Minister of 
National Revenue, 


(b) the person whose affairs are being investigated is 
entitled to be present, and to be represented by counsel, 
and 


(c) the hearing officer may, upon application by the 
Minister, exclude the person whose affairs are being 
investigated, and his counsel, if their presence would 
prejudice the conduct of the inquiry. 


Your Committee has also noted that in matters of eva- 
sion, if the Minister of National Revenue has elected to 
proceed by way of a criminal prosecution, no liability for 
any ministerial penalty may be levied unless such penalty 
was assessed prior to the laying of the information or 
complaint. 


Finally, the saving provision relating to the prevention 
of double ministerial penalties as found in Section 56, ss 3 
of the present legislation, is omitted from the proposed 
legislation. 


YOUR COMMITTEE RECOMMENDS the following: 


1. that in respect of inquiries into the affairs of a 
taxpayer under the proposed legislation: 


(a) the appointed hearing officer should not be an 
official of the Department of National Revenue, 


(b) the taxpayer whose affairs are being investigated 
should be entitled either personally or through coun- 
sel, to cross-examine all witnesses and should also be 
entitled to receive a copy of the transcript of all evi- 
dence taken at such inquiry, and 


(c) any order excluding from an inquiry the taxpayer 
whose affairs are being investigated, or his counsel, 
should be subject to immediate review by a judge of 
the Federal Court of Canada; 


2. that the double jeopardy provision should be 
expanded so that if the Minister of National Revenue 
elects to proceed against a taxpayer by way of informa- 
tion or complaint, the Minister cannot as well levy a 
ministerial penalty; or, conversely, if the Minister elects 
to proceed against a taxpayer by way of ministerial 
penalty, the Minister cannot as well commence criminal 
proceedings by way of information or complaint; and 


3, that the saving provision contained in Section 56, ss 
3 of the present Act be introduced into the proposed 
legislation. 
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VALUATION DAY 


With the introduction of a capital gains tax in Canada, it 
is essential that such a tax should not apply to any portion 
of ultimate proceeds of disposition which represent simply 
a recovery of original cost. This was the error of the White 
Paper when it originally proposed that capital property 
should generally be valued at fair market value at Valua- 
tion Day. 


To some extent the foregoing error has been corrected 
by the introduction of the concept popularly referred to as 
the ‘‘tax-free zone’’. Gains will be included for taxation 
purposes only to the extent that the proceeds exceed the 
higher of actual cost and Valuation Day value, and losses 
will be deductible only to the extent that the proceeds are 
less than the lower of actual cost and Valuation Day value. 


Your Committee commends the Government for intro- 
ducing this concept in the proposed legislation. However, 
the Committee regrets that the Government did not see fit 
to provide that property acquired by a taxpayer prior to 
June 18, 1971 by way of gift, bequest or devise should be 
deemed to have been acquired at a cost equal to the fair 
market value of the property at date of acquisition. Sucha 
provision would be inconsistent with the proposed treat- 
ment of property so acquired after December 31, 1971. 


YOUR COMMITTEE RECOMMENDS that provision be 
made in the new law to the effect that property acquired 
by way of gift, bequest or devise prior to June 18, 1971 be 
deemed to have been acquired at an amount equal to its 
fair market value at date of acquisition for the purpose of 
calculating any taxable gain but not for the purpose of 
calculating any allowable loss. 


EPILOGUE 


The foregoing sets forth the observations, opinions and 
recommendations of your Committee on the briefs pre- 
sented and witnesses heard up to and including the 27th 
day of October, 1971. It is therefore of a preliminary 
nature only. 


Your Committee intends to present a second report after 
the termination of its hearings covering submissions made 
subsequent to October 27, 1971. 


Some of the topics with which your Committee intends 
to deal in its second report are: 
1. professional income on an accrual basis, 


2. new rules applicable to partnerships and to trusts 
and their beneficiaries, 


3. the treatment of mutual funds, investment corpora- 
tions and clubs, 


4. investment income of private corporations, 


5. Canadian income of non-residents such as withhold- 
ing tax, branch tax, non-resident owned investment cor- 
porations, capital gains of non-residents, 


6. corporate distributions, 


7. natural resources (other than those already dealt 
with) for example the pulp and paper industry, 
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8. mutual funds (registered retirement savings plan), 
9. treatment of income of insurance companies 


10. the ability of recipients of all forms of lump sum 
payments to avail themselves of general and forward 
averaging even though they elect the equivalent of sec- 
tion 36 averaging in respect of the pre-1972 portion of 
such payments. 


11. Tax incentives for fixed income securities. 


Your Committee finally notes with approval that the 
proposed legislation has been the subject of discussion at 
the recent conference between the Minister of Finance and 
his counterparts in each of the provincial governments. It 
is to be hoped that these will be continuing discussions. 


The Committee’s views as to the need for these consulta- 
tions in order to develop a unified tax system are ade- 
quately expressed in its Report on The White Paper 
Proposals for Tax Reform where it was stated: 


“Your Committee, however, wishes to again express 
its appreciation of the Government’s desire to work 
closely with the provinces in an attempt to evolve with 
the passage of time a symmetrical taxation system, and 
it urges the Government to continue its quest for the 
attainment of this highly desirable goal.” 


Respectfully submitted, 


Salter A. Hayden, 
Chairman. 
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Order of Reference 


Extract from the Minutes of the Proceedings of the 
Senate, September 14, 1971: 


“With leave of the Senate, 


The Honourable Senator Hayden moved, seconded 
by the Honourable Senator Denis, P.C.: 

That the Standing Senate Committee on Banking, 
Trade and Commerce be authorized to examine and 
consider the Summary of 1971 Tax Reform Legisla- 
tion, tabled this day, and any bills based on the Budget 
Resolutions in advance of the said bills coming before 
the Senate, and any other matters relating thereto; and 

That the Committee have power to engage the ser- 
vices of such counsel, staff and technical advisers as 
may be necessary for the purpose of the said 
examination. 


After debate, and— 
The question being put on the motion, it was— 
Resolved in the affirmative.” 

Robert Fortier, 


Clerk of the Senate. 


Minutes of Proceedings 


Thursday, November 4, 1971. 
(61) 


Pursuant to adjournment and notice the Standing 
Senate Committee on Banking, Trade and Commerce met 
this day at 9:30 a.m. to further examine: 


“Summary of 1971 Tax Reform Legislation” 


Present: The Honourable Senators Connolly (Acting 
Chairman), Beaubien, Benidickson, Blois, Burchill, Carter, 
Cook, Croll, Desruisseaux, Gélinas, Haig, Hays, Isnor, 
Molson, Smith and Welch—(16). 


Present, but not of the Committee: The Honourable 
Senator Laird—(1). 


The Chairman being occupied with revisions to the Pre- 
liminary Report and upon motion duly put it was Resolved 
that the Honourable Senator Connolly (Ottawa West) be 
elected Acting Chairman. 


In attendance: The Honourable Lazarus Phillips, Chief 
Counsel. 


WITNESSES: 


Elgistan Management Limited: 
Mr. J. D. H. Mackenzie, President; 


Mr. George P. Keeping, C.A., partner, Clarkson & 
Gordon Co.; 


Mr. A. M. Minnion, Q.C., of law firm of McMaster, 
Meighen, Minnion & Co. 


Loram Ltd.: 
Mr. Fred P. Mannix, President; 
Mr. W. G. Gray, Controller; 
Mr. D. W. McClement. 


Anglo-American Corporation of Canada Limited: 


Mr. J. David Taylor, Q.C., Director, and partner 
Toronto law firm of Fasken & Calvin; 


Mr. Gerald J. Risby, Vice President-Treasurer and 
Director. 


At 12:00 o’clock Noon the Committee adjourned to the 
call of the Chairman. 


ATTEST: 


Frank A. Jackson, 
Clerk of the Committee. 
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The Standing Senate Committee on Banking, Trade and 


Commerce 
Evidence 


Ottawa, Thursday, November 4, 1971 


The Standing Senate Committee on Banking, Trade and 
Commerce met this day at 9.30 a.m. to give consideration 
to the Summary of 1971 Tax Reform Legislation, and any 
bills based on the Budget Resolutions in advance of the 
said bills coming before the Senate, and any other matters 
relating thereto. 


Senator John J. Connolly (Acting Chairman) in the Chair. 


The Acting Chairman: Honourable senators, we are going 
to hear three submissions this morning, from: Elgistan 
Management Limited; Loram Ltd.; and Anglo American 
Corporation of Canada Limited. If it is satisfactory to the 
committee, we will hear Elgistan Management Limited 
first. 


Hon. Senators: Agreed. 


The Acting Chairman: Representing Elgistan Manage- 
ment Limited are: Mr. J. D. H. Mackenzie, President; Mr. 
George P. Keeping, of Clarkson, Gordon & Co.; and Mr. 
A.M. Minnion, Q.C., of the law firm of McMaster, Meighen, 
Minnion & Co., of Toronto. 


I understand you are going to make the opening state- 
ment, Mr. Mackenzie. Would you care to proceed with 
that? 


Mr. J. D. H. Mackenzie, President, Elgistan Management 
Limited: Thank you, Mr. Chairman. Honourable senators, 
before giving a short introduction to the written submis- 
sion of Elgistan Management Limited, copies of which are 
already in your hands, I should like to introduce Mr. 
Keeping of Messrs. Clarkson, Gordon & Co. and Mr. Minn- 
ion of Messrs. McMaster, Meighen, Minnion & Co. Mr. 
Keeping and Mr. Minnion are, respectively, partners in 
firms of accountants and lawyers which act for our com- 
pany and provide us with tax advice. They had much to do 
with the preparation of the submission. 


As representatives of Elgistan Management Limited we 
were privileged to appear before you in April, 1970, when 
the Government’s White Paper entitled “Proposals for Tax 
Reform” was being considered by your committee. You 
have now kindly given us the opportunity to present our 
views on tax reform Bill C-259 in so far as the bill and its 
amendments affect the non-resident interests under our 
company’s management. 


In our submission on the White Paper we provided an 
outline of the manner in which our non-resident investors 
held their interests in Canada. There has been no material 
change in these arrangements in the intervening time. 
Briefly, the non-residents continue to hold their invest- 
ments through the medium of non-resident earned invest- 
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ment corporations, which we will refer to as NROs, and, 
for ease of management, each NRO’s marketable securi- 
ties are held through units in a unit trust fund. In addition, 
the NROs hold shares in several private companies. 


In our submission on Bill C-259 we attempt to show how 
the tax reform proposals affect the interests under our 
company’s management, and why the existing corporate 
and trust structure could not be suitable for these interests 
beyond 1971. We have tried to be objective and have con- 
fined most of our observations to technical points. 

I must mention, however, that an examination of these 
technical aspects naturally led to a consideration of mat- 
ters of principle. We came to the inescapable conclusion 
that after 1971 the NRO could play only a very limited role 
in the marshalling of a non-residents’ capital, and a 
Canadian unit trust fund owned either directly or indirect- 
ly by non-residents would be penalized to such an extent, 
and for no good reason that is apparent to us, that it would 
have to be terminated and the assets transferred to anoth- 
er country. 


I think the implications of this for Canada are worth 
considering. If a sizable pool of capital, largely invested in 
Canadian marketable securities, were to be moved out of 
the country, it seems unlikely to us that the managers of a 
foreign unit trust which would take the place of the 
Canadian trust would have the same inclination to buy 
Canadian securities as their predecessors. Canada’s 
security markets suffer from a lack of liquidity now, and 
we envisage the situation deteriorating as serious foreign 
investors with long-term objectives not inimical to Canada 
are discouraged by an inhospitable tax climate. 


While we live in hope that the Government will introduce 
relieving amendments, the uncertainties engendered by 
tax reform must make even the staunchest non-resident 
investor wonder whether continued involvement in this 
confusing process makes good business sense. 


Mr. Chairman, that is basically our stand. We have tried 
to outline this in our submission, and I and my colleagues 
will be pleased to answer any questions your committee 
may wish to put. 


The Acting Chairman: Thank you, Mr. Mackenzie. For the 
record, perhaps it would be helpful at this stage were you 
to give us a specific example of how your company oper- 
ates, even though we went through it on the White Paper 
submissions. You talk about non-resident owned invest- 
ment corporations, and perhaps you would tell us precise- 
ly what you do and whether you are actually managing 
other companies in which non-residents have investments. 


Mr. Mackenzie: Well, our company, Elgistan Management 
Limited, is a management company and it has been 
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formed to act for non-resident investors who, for the most 
part, reside in the United Kingdom and in the Republic of 
Ireland. 


The Acting Chairman: Corporate and individual? 


Mr. Mackenzie: Basically they are individual investors, 
private investors. The management company Manages a 
number of non-resident owned investment companies, 
NRO’s as we call them, for the benefit of these individuals. 
Typically, an individual would probably have a non-resi- 
dent owned investment corporation. The non-resident 
owned investment corporation will hold assets in three 
main classes of security: shares of other private compa- 
nies, which I might term operating companies; units of a 
unit trust into which, for ease of management, we have 
grouped all our marketable securities; and bonds held 
directly by the NRO’s themselves. The reason for these, 
and the usefulness of the NRO, has been that you have a 
corporate entity in the country in which you are operating. 


The Acting Chairman: Your company is organized and 
incorporated in Canada? 


Mr. Mackenzie: Yes. 
The Acting Chairman: Federally? 
Mr. Mackenzie: Yes. 


Senator Molson: Do your principals have any similar 
companies or investments in other jurisdictions or in other 
countries? 


Mr. Mackenzie: Yes, indeed they have. 

Senator Molson: Where? 

Mr. Mackenzie: In Europe. 

Senator Molson: Are there any in the United States? 

Mr. Mackenzie: We do not have any in the United States. 


The Acting Chairman: Would you care to say anything 
about the magnitude or size of your portfolios? 


Mr. Mackenzie: We did reveal this when we made our 
submissions on the White Paper, and the whole was put at 
$100 million. 


The Acting Chairman: This is foreign capital which would 
otherwise presumably not be here in Canada for 
investment? 


Mr. Mackenzie: Again, if you go back to our White Paper 
discussions over a year ago, I pointed out that one of the 
main reasons we were in Canada was the very hospitable 
tax climate. This is the reason, I think, the capital was here 
in the first place vis-a-vis the United States. 


The Acting Chairman: What are the principal features? I 
do not want to monopolize this questioning... 


Senator Hays: May I pursue Senator Molson’s question- 


ing? You said you had investments in Europe. In what 
countries in Europe do you have investments? 


Mr. Mackenzie: In Holland, Italy, France and Germany. 


Senator Hays: Can you tell us what sort of treatment you 
receive from these countries as compared to Canada? 


Mr. Mackenzie: It varies. 


Senator Hays: I think it is important that we should have 
this type of information, if available, so that we can see 
whether you are being treated less favourably in Canada 
than in Holland or Germany. 


Mr. Mackenzie: Holland has a fairly agreeable tax cli- 
mate, I understand, but you are really directing your ques- 
tion to somebody who is not au fait with tax arrangements 
for all these countries. 


Senator Hays: But much of your investment in Canada is 
in the way of real estate, buildings and that sort of thing? 


Mr. Mackenzie: We have a real estate company, yes. 


Senator Hays: Do you have buildings in Holland and 
France? 


Mr. Mackenzie: Yes. 


Senator Hays: You are making these investments 


continually? 
Mr. Mackenzie: Yes. 


Senator Hays: And you cannot tell this committee exactly 
how they are treated in each of these countries? 


Mr. Mackenzie: Well, it is a very complex question to 
answer. I mean, you are asking me to explain the taxing 
arrangements of these European countries. 


Senator Hays: Well, would you just identify one country? 


Mr. Mackenzie: Since June I have been trying to under- 
stand what this country’s taxing arrangements are going 
to be. 


Senator Beaubien: Mr. Mackenzie, from what you under- 
stand about this tax bill, what is the difference going to be 
between what you pay now and what you would pay under 
Bill C-259 if it becomes law? 


Mr. Mackenzie: Well, the foremost is a capital gains tax. 
Most countries in the world do not levy a capital gains tax 
on non-residents unless the non-residents hold real proper- 
ty, direct business assets or partnership assets in the coun- 
try in question. Now Canada is seeking to tax non-resi- 
dents on the gains they make on disposal of taxable 
Canadian property, which is a list defined in clause 115 of 
the bill. This includes shares of all private companies, 
which would include our non-resident owned investment 
corporation. 


Senator Beaubien: Mr. Mackenzie, in the United States 
are shares in that sort of thing held by non-residents not 
taxed, and the profits made and capital gains? 


Mr. Mackenzie: I understand not, because Canadian capi- 
tal gains are not taxed by the United States Treasury if 
those gains are made in U.S. stocks. 


The Honourable Lazarus Phillips, Chief Counsel to the Com- 
mittee: This is the result of a treaty which we have. 
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Mr. Mackenzie: Yes. 


Senator Beaubien: Mr. Phillips, do we have a treaty with 
England? 


Hon. Mr. Phillips: Yes. 


Senator Beaubien: Would they not be covered by the 
treaty? 


Mr. Mackenzie: Yes, where the treaty exists non-residents 
will be protected. But Canada is seeking to re-negotiate 
these treaties to make section 115 applicable. But it can be 
appled immediately to non-residents living in non-treaty 
countries. 


Senator Beaubien: Would that affect you? 


Mr. Mackenzie: Canada does not have a treaty with the 
Republic of Ireland. It has a treaty with the United King- 
dom. As of January 1, 1972, non-resident-owned invest- 
ment corporations, although entirely owned by non-resi- 
dents, will immediately have their gains taxed on taxable 
Canadian property. This is one of the arguments in our 
submission. 


Mr. George P. Keeping, of Clarkson, Gordon & Co.: I think 
that I am right in saying that this committee, in its report 
on the White Paper, recommended, along with the Com- 
mons committee, that NRO’s be taxed similarly to non- 
residents. In other words, if a non-resident investor sought 
to invest his portfolio in Canada through a non-resident 
investment corporation, he would be in no worse position 
than if he invested directly in Canada. I think Mr. Macken- 
zie pointed out the advantage of having a corporation in 
Canada to help facilitate the management of the portfolio 
investments. 


Hon. Mr. Phillips: The recommendations made were that 
residents in Canada functioning through an NRO would 
be in no better or no worse position. 


Mr. Keeping: Yes, that is right. This has not been imple- 
mented in Bill C-259. By the amendments some changes 
have been made which have alleviated inequities between 
the taxation of a non-resident holding his investments 
directly and the taxation of a non-resident investing 
through an NRO. There are still major areas where an 
investor who invests through an NRO is at a distinct 
disadvantage as compared to a non-resident with a direct 
investment. These areas are as follows: first of all, a 
number of non-resident-owned investment portfolios in 
Canada are not confined entirely to Canadian invest- 
ments. Mr. Mackenzie has already said that his company 
does not operate in the United States. However, they do 
have some American investments in their portfolio. As the 
amended law now stands, capital gains made on foreign 
investments will not be taxable. This is in line with the 
non-resident investor who owns foreign investments 
directly. Naturally, Canada would not enter into the pic- 
ture at all. When a person makes a capital gain on a 
foreign investment in Canada, he cannot distribute it to 
the NROs without suffering a withholding tax. The capital 
gains merge into the income stream with the rest of the 
revenue, and he can only get them out by way of an 
ordinary dividend. In many countries when a dividend is 
received it is classified as income. This is the case in the 


United Kingdom. You can imagine the difference in the 
United Kingdom between taxation of income and taxation 
of capital gains. 


The second point is that on the sale of non-resident- 
owned investment corporation shares Bill C-259 imposes a 
tax on a non-resident shareholder’s gain on the disposal of 
his NRO shares. Very frequently in these instances, in 
dealing with an NRO investment there are large portfolios 
of Canadian marketable securities which are not subject 
to capital gains tax if held by a non-resident. However, if a 
non-resident were to dispose of his NRO shares to a 
member of his family, the unrealized gains on the marke- 
table securities would become taxable. Under the recent 
amendment he could get his gains on the marketable 
securities out tax-free by way of a capital gains dividend. 
However, he could not get the unrealized gains out. The 
unrealized gains enter into the valuation of the shares of 
the NRO and, therefore, help to determine the gain or loss 
which he would make on disposal of his NRO shares. This 
is a ridiculous situation. If he were to sell his whole port- 
folio on the day before he disposes of his shares and then 
buy them back again, he would realize all the gains. This 
would be very good for the stockbrokers. 


Hon. Mr. Phillips: Please do not prejudice the tribunal! 


Mr. Keeping: The third point is that at present there is a 
tax treaty with the United Kingdom which precludes 
Canada from taxing gains made by non-residents on the 
sale of Canadian securities and, vice versa, the United 
Kingdom from taxing Canadians on disposal of United 
Kingdom investments. However, under the proposed legis- 
lation, as of January 1, 1972 gains on taxable Canadian 
property in a non-resident-owned investment corporation 
become immediately taxable. If the investor held his 
investments directly he would be protected by the treaty. 
However, if he has invested through an NRO his gains on 
taxable Canadian property are immediately subject to tax. 


Hon. Mr. Phillips: But is this not the complication, that 
when a non-resident investor decides to invest in a compa- 
ny which is, after all, incorporated under our law—I am 
playing the devil’s advocate against you on this point—you 
are saying that the NRO which is organized under our 
laws should, for taxation purposes, be assimilated to a 
non-resident? Is that your basic premise? 


Mr. Keeping: That is the way the law has been in the past; 
and the Commons committee has recommended that it be 
treated this way in the future. 


Hon. Mr. Phillips: Yes, but if I may, I am trying to help 
this committee understand your basic legal point, that 
non-residents investing in Canada, obviously if they havea 
permanent establishment, place of business, or purchase 
real estate and so on, get one type of treatment. If they 
purchase securities generally they receive another type of 
treatment. For purposes of convenience, non-residents 
group themselves together, in effect, and agree to take 
their investment position through the medium of an NRO 
company. In the process this NRO company, if organized 
under the laws of Canada, immediately subjects itself to 
all the pressures resulting from that and the fact that itis a 
resident in Canada. Because of the circumstance that it is 
an NRO company, your point is that it should not be 
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assimilated, in effect, to an ordinary organized Canadian 
company. You apply that to even an organized company 
for holdings of securities, et cetera, legally owned business 
establishments, because of the circumstance that the own- 
ership is vested in individuals outside of the country. 


Mr. Keeping: That is cight. 


The Acting Chairman: I wonder if we could pursue it one 
step further. I understood Mr. Mackenzie to say that one of 
the categories of investment managed is that held by this 
company, Elgistan Management. 


Mr. Mackenzie: No, it does not hold anything; it is just a 
management company. 


The Acting Chairman: In any event, there are non-resi- 
dents who have direct investments in Canada. I take it that 
your company acts as trustee for those investments. Is that 
so? 


Mr. Mackenzie: As manager. 


The Acting Chairman: Well, in that case I take it that the 
dire tax consequences described by Mr. Keeping, and com- 
mented upon by Mr. Phillips, would not apply. 


Mr. Mackenzie: They would not apply to the management 
company. They will apply to the interests of the non-resi- 
dents we are managing; that is, they will apply to the 
non-resident investment corporation. 


Hon. Mr. Phillips: May I, with your approval Mr. Chair- 
man, draw to the attention of honourable senators the 
following: We have spent some weeks recently dealing 
with the subject matter of international income generally. 
We have confined ourselves thus far to briefing, studies 
and recommendations, which presumably will continue 
today, with respect to foreign income moving to Canadian 
residents. This is the first brief we have heard with respect 
to the other side of the coin in connection with the new bill. 
It deals with international income generally and covers 
what is now being discussed in part, the movement the 
other way, from Canada, so far as the interests of non-resi- 
dents are concerned. 


We are moving into new terrain, which heretofore has 
not been covered. This will now become, presumably, the 
subject matter of further consideration as reflected in 
what was described last evening as the epilogue of further 
matters to be considered. 


In other words, we are not too late to consider the 
representations which are being made today having 
regard to our deliberations to date. I wish to explain that, 
because we have a time limit in respect of certain 
representations which have been made to date and which 
will be dealt with, possibly, today. Therefore I wish to 
make it clear that there will be no time to deal with this 
subject matter in our up-to-date discussions, but this will 
go forward for further consideration. 


Senator Carter: I have trouble distinguishing between the 
company itself, which does the managing, and the inves- 
tors whose investments they are managing. Your plea is 
not on behalf of your company, which is an incorporated 
company, but, as I understand it, is on behalf of those who 
invest in it. They receive different treatment because they 


happen to group together through your company to do 
their investing, rather than managing it themselves. 


Mr. Mackenzie: That is broadly correct. Our submission is 
on behalf of our non-resident principals. That is possibly a 
better word. 


Senator Carter: As a Canadian company, incorporated 
under Canadian law, are you treated differently from 
other Canadian companies? 


Mr. Mackenzie: Elgistan Management is not, but we are 
really referring to the NRO companies we manage, of 
which there are several. They are non-resident investors 
who invest through non-resident owned investment 
corporations. 


The Acting Chairman: Could I take Senator Carter’s ques- 
tion a step further: I understand that you manage for at 
least two classes of non-residents. Some buy and own 
shares in Canadian incorporated non-resident corpora- 
tions? 


Mr. Mackenzie: That is correct. 


The Acting Chairman: In addition to that, you also havea 
portfolio of investments for individuals who are domiciled 
and resident abroad, which you manage in trust for 
them—is that so? 


Mr. Mackenzie: Yes, but the units of that portfolio invest- 
ment are in the main owned by the NROs. There are 
exceptional cases in which the units are owned directly by 
non-resident investors. 


Mr. Keeping: Elgistan Management Limited is a purely 
management organization; it does not itself own invest- 
ments. It derives its income from the fees of managing its 
principals’ investments through their non-resident owned 
investment corporations. Elgistan Management is not a 
group of the funds of certain non-residents, but purely a 
management corporation. The actual investments are held 
in the larger part by the marketable securities in the trust. 
The trust has units which the non-resident owned invest- 
ment companies hold. The non-resident owned investment 
companies are owned by individual non-residents. 


Senator Carter: As a management company you are not 
an investment company, but you must have income or you 
would not be in business. 


Mr. Keeping: Elgistan Management Limited derives its 
income from the fees of management and is taxed as an 
ordinary corporation. 


Senator Carter: You are no different from any other 
corporation? 


Mr. Keeping: No, not at all. 


Senator Carter: So you are only concerned with the inter- 
ests of the companies who use your services. 


The Acting Chairman: This brief is presented only on 
behalf of the NRO companies managed by Elgistan. 


Senator Beaubien: As far as Elgistan is concerned, your 
tax problem does not change. 
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Mr. Keeping: That is true. 
Senator Beaubien: You have no problem there at all. 
Mr. Keeping: No. 


Senator Cook: When the ordinary private non-resident in 
the United Kingdom makes capital gains through holding 
a Canadian security does he pay capital gains tax there? 


Mr. Macvenstn: Yes. 


Senator Cook: Is the holder of NRO shares any better off? 
If he is exempt from paying capital gains tax in Canada on 
the profits made by the NRO, does he also escape capital 
gains tax in England? 


Mr. Mackenzie: Not when he comes to dispose of the 
shares in that company. 


Hon. Mr. Phillips: Mr. Chairman and honourable senators, 
I think that the background of this and the difficulty 
involved could probably be explained. It is the other side 
of the coin resulting from diverted income from Canadi- 
ans which is reflected in the new bill in the famous FAPI 
or passive income, which, in the attempt to reach diverted 
income, went further and reached legitimate non-Canadi- 
an income of multinational Canadian corporations, even 
though it was not diverted income. 


What we are facing here is the broad problem in a series 
of highly technical amendments recommended in this 
brief, which even tax lawyers would have to study careful- 
ly. It is the fundamental problem about which these gentle- 
men are complaining, that an NRO compny is, in effect, a 
non-resident even though it is organized under Canadian 
law and was given certain privileges under Canadian law 
to come here in order to attract foreign capital during a 
period when the climate seemed to indicate that it was 
desirable for Canada to provide a haven for foreign capi- 
tal coming into the country, to help our balance of pay- 
ments and to do many other things. The climate has 
changed, but historically that is behind the organization of 
the NRO’s. 


Under the new act we have moved towards the concep- 
tion that if a foreign investor comes here and avails him- 
self of a Canadian corporate medium for his investments, 
that NRO company, as much as possible, is assimilated to 
a Canadian resident in every way, with all the conse- 
quences resulting therefrom. In effect, the basic point is— 
and it is something that we discussed in the White Paper 
some time ago: Are we in favour of penalizing NRO com- 
panies and taking the position, ‘‘Thank you for nothing in 
coming here with your foreign capital’; or being a new, 
developing country, do we say, “We love you, or at least 
like you. Come up here with your money and help us in 
using your funds for the expansion of our country, in 
investments and the like.’’? 


The Acting Chairman: “And we will give you an attractive 
tax position.” 


Hon. Mr. Phillips: Yes;—” And this will not be considered 
as a tax haven,” and we so recommended. The Commons 
committee did not recommend it in quite the same way. 
Mr. Keeping said that the Commons committee took the 
same position as the Senate committee. It did to the extent 


that the NRO company was used as an instrument for 
Canadian residents. That is a modification, and you say so 
in your own brief. The Commons committee did not go as 
far as we did in that respect. 


Mr. Keeping: May I quote from the Commons committee 
report? 


The Acting Chairman: Yes. 


Mr. Keeping: The Commons committee recommended: 


To the extent possible the NRO be treated as a non- 
resident for all purposes including tax on capital 
gains. 


Hon. Mr. Phillips: But did you not say that there was some 
reasoning in the Commons report, that to the extent that it 
was uSed as an instrument of tax avoidance by residents it 
was not to be given that privilege? 


Mr. Keeping: That is right. The Commons committee 
recommended that non-residents be subject to Tax on 
what is now called taxable Canadian property, largely on 
the ground that if that tax were not imposed it would leave 
a loophole whereby Canadian residents could avoid tax. 


Hon. Mr. Phillips: Through the medium of the NRO. In 
other words, to the extent that an NRO— 


Mr. Keeping: Not necessarily through the medium of the 
NRO. For instance, let us take an ordinary private compa- 
ny which owns an apartment house and the shares are 
held directly by a non-resident. I think the Commons com- 
mittee felt that if there was not a tax imposed on any gain 
on disposal of the shares of that company on a non-resi- 
dent, there would be a loophole whereby a Canadian resi- 
dent could avoid the capital gains tax. 


Hon. Mr. Phillips: Or deemed to be a loophole because the 
location of the capital asset was deemed to be a permanent 
establishment, or something of that nature, and should be 
taxed. Broadly speaking, your fundamental complaint is 
that the non-resident using the mechanism of an NRO 
should not be placed in a worse position than the individu- 
al himself. 


Mr. Keeping: That is the fundamental point. 


The Acting Chairman: I understood that from the begin- 
ning. I thought you had the two categories of investment to 
manage, that in one case you got preferential treatment, 
namely for the individual who had the direct investment 
here, while if he did it through the NRO he did not get the 
preferential treatment. 


Mr. Mackenzie: I think that is also right. If treaties are 
re-negotiated so that section 115 comes in and taxes also 
come in, I think a non-resident of Canada will find himself 
in a worse position investing in Canada than, say, in Aus- 
tralia or the United States. This is an important point. 


Senator Hays: That is the point I was trying to get across, 
namely, what other countries receive a better deal. 


Mr. Mackenzie: If Mr. ‘““X’’ in London owned more than 25 
per cent of a public corporation and he sold those shares, 
in Canada he would be taxed on the gain. 
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The Acting Chairman: If he owns those shares in a public 
corporation in Canada and is a resident of Canada? 


Mr. Mackenzie: Yes. He would be taxed on that gain. He 
would also be taxed on that gain in the United Kingdom. 


Senator Beaubien: Could he offset? 


Mr. Mackenzie: I imagine he could. Take somebody who 
is in the Republic of Ireland. There would be no offset, 
because there is no capital gains tax in Ireland. 


Senator Hays: The countries that you have mentioned 
would be more desirable for investment, namely, Australia 
and Ireland. You also mentioned another country. 


Mr. Mackenzie: I am not sure whether if you owned more 
than 25 per cent of a public corporation in the United 
States the capital gains tax would apply to a non-resident. 


Senator Cook: I can see the point that a non-resident who 
invests in a non-resident owned corporation would be no 
worse off than a non-resident who invests privately. On 
the other side of the coin, is an investor who owns a 
non-resident investment corporation any better off than a 
private investor? 


Mr. Keeping: He is worse off. 
Senator Cook: Is he any better off? 
The Acting Chairman: You mean under the present law? 


Senator Cook: No. I was thinking in terms of the amend- 
ment. Would he be better off if the amendment goes 
through than if he were a private investor in the UK? 


Mr. Mackenzie: Ultimately, he would suffer capital gains 
on the disposal of the NRO shares in the United Kingdom. 


Senator Cook: But there is a deferral of the capital gains 
tax? 


Mr. Mackenzie: There is a deferral, yes. 
Senator Cook: For how long? 


Mr. Mackenzie: Until he realizes his shares. You could 
argue that this would be the same for a non-resident direct 
investor in marketable securities; he could just postpone 
the selling of his stock. 


Senator Cook: Yes, but that would take place in Canada. 


Senator Molson: Mr. Chairman, is not one of the problems 
the matter of the principle of the new legislation that 
incorporates capital gains into income, creating, in effect, 
a penalty for the non-resident in many jurisdictions? if it 
had been a straight capital gains tax this might not have 
applied. 


Hon. Mr. Phillips: This is one aspect. 


Senator Molson: It is one aspect. The gain becomes 
income in the hands of the foreign recipient and he is 
penalized. 


Hon. Mr. Phillips: Honourable senators, there is a sum- 
mary of the recommendations here. You will find them at 
pages 10 and 11 of the brief. There is quite a sophisticated 


set of recommendations which clearly call for a careful 
study by your committee and your advisers. I would sug- 
gest, if I may, Mr. Chairman, that all this committee may 
be seized of in the presentation today are the fundamental 
aspects involved in the treatment and the determination of 
the basic point as to whether Canada should remain a 
respectful haven for bona fide investments by non-resi- 
dents. We have to be concerned as to whether, with the 
imposition of the capital gains tax, we will introduce such 
a number of road blocks of one type or another as to invite 
foreign capital to leave us, or, at least, inhibit foreign 
capital from coming in. That is what it really amounts to. 


The Acting Chairman: Yes. 


Hon. Mr. Phillips: In the process you have the philosophy 
that Canadians are here and, willy-nilly, we are subject to 
the laws. But the foreigner is not here willy-nilly; he can 
either come or not come, as he sees fit. To the extent that 
he is here, he may be caught by the proposed laws. 


There aretwo aspects to the proposed legislation. One is 
that of those who are here, like the gentlemen who are 
making submissions today. The other, and it is probably a 
more serious question—I do not wish to appear cynical—is 
with respect to those who are not here but who otherwise 
might come if the conditions were fair and reasonable. 


Senator Molson: Those who are not here and probably 
will not come. 


Hon. Mr. Phillips: Yes, in all likelihood. 


When I ws on the other side of the table, I was strongly 
in favour of regarding Canada people and one of the great 
trading nations of the world. I believe it is absurd to take 
the position that through normal savings, bearing in mind 
thehigh tax rates and the social content of our legislation, 
we could ever build up the necessary reserve of capital to 
bring about the normal expansion of our country; and I 
took the position then, as I do now, that surely this country 
requires the NRO companies. I strongly supported the 
philosophy behind that, many of my colleagues felt the 
same way, and the Senate generally supported the conclu- 
sions arrived at by this committee. We are now facing 
legislation that says the contrary. 


Senator Cook: Would the provisions of the tax treaty 
affect the reciprocal arrangements? 


Hon. Mr. Phillips: Yes; that is another aspect, Senator 
Cook. We took the position in the report on the White 
Paper that we were putting the cart before the horse in the 
treatment of this whole business of international income. 
There are phasing-out aspects in one sense, crystallization 
of the legal position from 1976 onwards, and, presumably, 
on parallel lines we are supposed to work out treaties. 


The position taken by the Senate was, “For heaven’s 
sake, work out your treaties first, before you strike in this 
area in order to determine to what extent you can work 
out a set of orderly treaties; and when you have worked 
out a set of orderly treaties with the great nations of the 
world, then condition the legislation to conform so that we 
know exactly what our position is.” The idea was to take 
ten or twelve of the leading trading nations—the United 
Kingdom, the United States, Germany, Belgium, Holland, 
and so forth—and work out a series of treaties. 
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We have a situation of an increased imposition of with- 
holding tax here, and we do not even know whether there 
is a distinction to be drawn between treaty and non-treaty 
countries. In its effect it becomes a matter of hopeless 
complexity. The failure to accept the concept that the 
treaty should precede the treatment of foreign income has 
created this impasse. If you are dealing with a company 
based in Ireland or if you are dealing with major share- 
holders in a non-treaty country, you have one conse- 
quence. If you have a revision of a treaty with a treaty 
country, you have another consequence. You cannot bal- 
ance out the whole situation in terms of recommendations 
unless that is known. This committee is faced with a 
matter of domestic policy preceding the treaties. That is 
our problem. 


Senator Molson: It may be difficult to write these treaties 
after committing ourselves to a policy in that regard. 


Hon. Mr. Phillips: We thought we were rational in our 
approach. After all, normally the history of locomotion is 
that the horse does precede the cart, if you want to move 
forward. 


Senator Hays: We did not properly define capital gains 
either. 


Hon. Mr. Phillips: The only proper definition of course, 
would be negative in its withdrawal, as is proven by the 
complexities that have arisen. 


The Acting Chairman: You say your portfolio is worth 
approximately $100 million? 


Mr. Mackenzie: No, I said the total assets were worth $100 
million. 


The Acting Chairman: Yes, your total assets. What per- 
centage of that is invested in Canada? 


Mr. Mackenzie: I would say 85 per cent. 


The Acting Chairman: And how long has this process 
been going on? 


Mr. Mackenzie: Since 1930. 


The Acting Chairman: So it is an operation that has been 
in being for the benefit of Canadian investment for 41 
years. Are there other organizations similar to yours that 
operate in this area? 


Senator Hays: Yes, there are a good many. 


The Acting Chairman: I just want this on the record. In 
other words, what we want to get at here is some idea of 
the magnitude of the problem. 


Mr. Keeping: The figure I have heard bandied about 
would indicate that the amount involved is probably in the 
vicinity of $800 million to $1 billion. 


Mr. A. M. Minnion, Q.C., McMaster, Meighen, Minnion & Co.: 
I have one group of European clients who have, I would 
say, an interest of $200 million. I cannot name them at the 
moment because it is confidential. 


The Acting Chairman: And you are just one practising 
lawyer interested in this field. 


Mr. Minnion: Yes. 


The Acting Chairman: Senator Molson, do you have a 
question? 


Senator Molson: I merely wanted to query that figure, as 
to whether it was the amount invested. 


Mr. Mackenzie: I think Mr. Keeping was just answering 
the amount that probably came in via the NRO. 


Senator Carter: Are there any major differences between 
the recommendations in the summary on pages 10 and 11 
and the ones in the Senate report on the White Paper? 


Hon. Mr. Phillips: The Senate report on the White Paper 
dealt with the broad principles of non-taxation of non-resi- 
dents other than in respect of withholding taxes, as 
moneys moved out of the country for the benefit of the 
non-resident investor or beneficiary. We never went into 
detail to the extent that we have here, because at that time, 
although there was talk of a capital gains tax, it would 
have been utterly impossible to follow through on the 
treatment on a mere hypothesis or assumption of a capital 
gains tax. 


For instance, in the Senate report we suggested a capital 
gains tax of 25 per cent flat not to be included in income. 
Here again, rationality gave way to something else, in my 
humble opinion. Although we deserve, I would think, some 
credit for having annihilated the whole concept of integra- 
tion, we lost out when capital gains tax came into play, 
because 50 per cent of it was included in income. Our 
recommendation was that we supported a capital gains 
tax, but consistent with our strong views against integra- 
tion—which, thank God, were accepted in part—we said 
that if there is to be a capital gains tax, and that was 
inevitable, there should be a flat rate of taxation thereon. 
Where there is a flat rate of taxation thereon, the treat- 
ment of NRO’s under the law now, which calls for reme- 
dies in the opinion of these gentlemen, could not possibly 
have been in the minds of this committee when we consid- 
ered the White Paper. 


The Acting Chairman: Are there any other questions? 


Hon. Mr. Phillips: I should like to put forward one 
thought, if I may. I am looking at page 10 of the brief, 
which is the series of recommendations. This is getting to 
be technical, and I will not take too much time over it. As I 
said a little while ago, real property is being assimilated to 
part of the operations of an establishment in Canada. 
What bothers me is “‘B’’. A shareholder of an NRO compa- 
ny can sell the shares, make a full capital gain thereon 
even though there are unrealized gains on Canadian 
marketable securities in foreign investments. Notwith- 
standing that, you want to deduct it from the sale price of 
the shares. In other words, a shareholder of an NRO 
company may sell at pretty much true worth, even though 
there is unrealized capital gain on domestic securities and 
foreign securities, and still you would want to deduct it 
from the purchase price. 


Mr. Keeping: The reason for that is that, when realized, 
those gains would not be taxable under the bill. The gains 
on foreign investments and the gains on Canadian marke- 
table securities would not be taxable. However, if one were 
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selling the shares of an NRO in which there were unreal- 
ized gains on those two types of investments, they would 
be taxable because, as you say, it would be the real value, 
which would include the unrealized gain. As I said, if an 
individual who owned an NRO was disposing of certain of 
his interests, perhaps settling them on his children in his 
NRO, he could avoid this by selling out his whole portfolio 
and buying it back the next day, and therefore realize the 
unrealized gains, and there would be no tax, if his whole 
portfolio were made up of foreign investments and invest- 
ments in Canadian marketable securities. Surely, that is 
an absurdity which would cause a person to sell out his 
whole portfolio and buy it back the next day? 


Hon. Mr. Phillips: The first one, “A,” I can see, but sup- 
pose that broadly speaking the conception was accepted 
that the NRO was to be assimilated to an individual, would 
you not simplify the problem by accepting the suggestion 
that on the sale of securities there is a flat withholding tax 
applicable, and that therefore becomes available for the 
NRO shareholders? 


Mr. Keeping: That is what we have advocated here. On 
Canadian taxable property we have advocated that the 
non-resident be treated in a similar manner to the resident. 
In other words, if a resident is a resident of a treaty 
country providing for a 15 per cent withholding rate on 
income, we suggest that the capital gains that are taxable, 
gains on Canadian taxable property, be treated in the 
same way as they would be treated in the hands of a 
Canadian resident; that is to say, one-half of the gain 
would be taxed at the income rate. In other words, if it was 
a 15 per cent withholding tax rate, he makes $100 capital 
gain, 50 per cent of that, or $50, would be taxable at the 15 
per cent rate, and you therefore preserve the same rela- 
tionship between the taxation of residents and the taxation 
of non-residents, the same relationship between the taxa- 
tion of income and taxation of capital gains. 


Hon. Mr. Phillips: Of course, if you took the position that 
the NRO should not be assimilated to the Canadian tax- 
payer, you would simplify matters by having a flat rate of 
taxation applicable to the NRO companies, and that flat 
rate of taxation would be equivalent to withholding tax 
before the movement of the proceeds to the NRO share- 
holder. Where you get yourself in a box here is the move- 
ment, as Senator Molson said, of the capital gains into 
income. 


Hon. Mr. Molson: That is the trouble. 


Mr. Keeping: To some extent this has been provided for 
now in the law by the amendments of October 13. They 
now provide that a special capital gains dividend may be 
paid out of gains from Canadian marketable securities, 
and from gains from Canadian taxable property after the 
25 per cent tax. There has been some movement in order 
to identify the capital gains going out from an NRO, and I 
think that will be of some assistance to the residents of the 
other countries, who will be able to identify their capital 
gains. Prior to that amendment of October 13 it all went 
into the income stream, and it would have made life abso- 
lutely intolerable for the non-resident of a country such as 
the United Kingdom. 


Hon. Mr. Phillips: Mr. Chairman and honourable senators, 
my suggestion is that I do not think we can do much more 
with this brief, other than send it back to the technical 
advisers for careful study, and inculde it in our subse- 
quent deliberations. 


The Acting Chairman: Is that agreed? 
Hon. Senators: Agreed. 


The Acting Chairman: Thank you very much, gentlemen. 


The Acting Chairman: Honourable senators, next is 
Loram Ltd., represented by: Mr. Fred P. Mannix, Jr., the 
President; Mr. D. W. McClement; and Mr. W. G. Gray, 
Controller. Mr. Mannix will make a preliminary statement. 


Mr. Fred P. Mannix, President, Loram Ltd.: Mr. Chairman 
and honourable senators, first of all I should like to thank 
you very much for the opportunity to appear before you 
again. It was a year and a half ago that we were here. 


I might remind you that we are involved in major ways 
in three basic industries: we mine about 37 per cent of the 
coal in Canada; we are one of the major construction 
interests in Canada; and we also have a more than minor 
part in the oil and gas industry, inasmuch as we have the 
controlling interest in Pembina Pipelines. 


There are set out in the brief three basic points which we 
feel quite strongly on, more on a technical than a philo- 
sophical basis. 


The point on joint ventures, to do with construction, is 
on page 12 of the brief. In the construction industry, as you 
know, a joint venture is very common because of the 
magnitude of the projects and the associated risks. Part- 
nerships, which we call joint ventures in construction, are 
very common, not only within Canada but also in the 
international sphere. We feel that the legislation which is 
presently operating is much more simple and that the 
proposed legislation under the new tax law is unnecessari- 
ly complex. 


The basic point is that these operations are merely 
extensions in specific areas on a pool basis to reduce 
exposure because of the very great financial commit- 
ments, and it would seem only reasonable for each partici- 
pant to reflect only its applicable share. Really, we cannot 
understand the problem, as the legislation is set up, that 
the minister must feel, because of the great complexity of 
the law, as he has suggested. 


Hon. Mr. Phillips: Mr. Chairman, may I interrupt here 
again, and draw the attention of the committee to the 
following. We heard from the construction industry gener- 
ally. We heard the Canadian Construction Association, 
and one of the points they raised was the question of the 
method of treatment of profit and loss in respect of long- 
term construction contracts and the like. Their representa- 
tions in that respect are being dealt with in the preliminary 
report. The construction people also raised the question 
that Mr. Mannix is raising now, with respect to the subject 
matter of partnerships, which is a special section under 
the bill. 
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Honourable senators will recall that strong opinion has 
been expressed in some quarters in Canada that the whole 
section is unnecessary, complex, and not sufficiently 
important to have been introduced at all, and that, if it 
were introduced, in any event a distinction should be 
drawn between partnerships, as such, in the normal sense 
of the term—all of us here understand in general terms the 
meaning of a partnership—and a joint venture where A, B, 
C and D, retain their so-called economic and business 
sovereignty and contribute their resources, know-how and 
assets in such a way as to bring about a joint venture. This 
does not result in a partnership, which is a new legal 
entity. There is a fundamental distinction between a joint 
venture, broadly speaking, and a partnership. If A, B, C, 
and D go together into something that creates a new entity, 
that is really a partnership. A, B, C and D agreeing to go 
together... 


Senator Isnor: For the time being. 


Hon. Mr. Phillips: ...in a common, single undertaking of 
some kind would more or less constitute a joint venture. 
All I wish to say is that this subject matter is included for 
study already in the epilogue material which is presently 
being considered by your technical staff, and you need not 
pause any further on that with Mr. Mannix. We know the 
problem and it is the subject of study. 


Mr. Mannix: The main concern is that it would make 
Canadian construction companies non-competitive in the 
international sphere and would certainly impose problems 
within Canada as well. We already have problems in deal- 
ing with competitors from other countries, and this would 
unnecessarily complicate our position in dealing with 
international matters. 


Hon. Mr. Phillips: In other words, what you are telling the 
committee is that you could live with this act without the 
whole section dealing with partnerships being there; and 
that, to the extent that it is there, it hurts you rather than 
helps you? 


Mr. Mannix: That is right. 


The Acting Chairman: I take it that when you talk about 
joint ventures with reference to the construction industry 
you are not confining your remarks to the construction 
industry. I gather from your opening statement that you 
are involved in areas of the economy other than construc- 
tion where joint ventures do in fact get established. 


Mr. Mannix: That is correct. 
The Acting Chairman: Is there ai other branch? 


Mr. W. G. Gray, Controller, Loram Ltd.: It is very much so 
also in the oil and gas undertakings. 


The Acting Chairman: And you are familiar with that? 
Mr, Gray: Yes. 


The Acting Chairman: And your remarks would apply to 
the oil and gas industry just as they do to the construction 
industry? 


Mr. Gray: Yes, that is correct. 


The Acting Chairman: That is your first point. 


Mr. Mannix: The second point really starts on page 7, 
stating that, “The new provisions taxing proceeds on sale 
of mineral rights results in gross retroactive taxation of 
capital.” 


The proposed legislation says that the cost of mineral 
properties incurred after 1971 will be allowed as a deduc- 
tion in determining taxable income, and the proceeds from 
the sale of mineral rights will be included in income, even 
though the properties may have been acquired prior to 
1971 and no deduction has been allowed for their cost. We 
basically run into a point where, if you have acquired a 
property before 1971 and then you sell it, you have no 
deduction for the comparable cost, and this is retroactive 
taxation. 


We feel this is unnecessarily harsh and retroactive and 
that anybody who is in a position of already assembling 
properties, coal properties, for example, and then subse- 
quent to this taxation sells that property will be taxed on 
100 per cent of the proceeds, with no deduction for the cost 
of assembling that property. 


Hon. Mr. Phillips: Is that dealt with specifically in respect 
of mineral rights? 


Mr. Gray: Yes, sir. It is phased in. 


Hon. Mr. Phillips: Have you the section where that 
appears? 


Senator Beaubien: Mr. Mannix, surely there will be some 
value for that property on valuation day? 


Mr. Mannix: They are not allowing that as a deduction, 
sir, as I understand the act. 


Hon. Mr. Phillips: Have you a section in the act that 
supports that statement, because that comes as a surprise 
to us? 


Mr. Gray: I will get that section for you, sir. 


Hon. Mr. Phillips: Then shall we suspend that, Mr. Chair- 
man, and proceed to the next point? 


The Acting Chairman: Yes. Perhaps you could take the 
third point, Mr. Mannix. 


Mr. Mannix: The third point is depletion, and we refer to 
that on page 8. It is proposed that the present depletion 
allowances be replaced by a concept of earned depletion. 
This proposal is unfair to taxpayers with a mine in pro- 
duction at the present time, or when the legislation was 
announced, because they may not be required to expend 
further moneys on exploration, which would contribute to 
a depletion bank. As a result of that, where they have 
based the economics on the present ten-cents-a-ton deple- 
tion, for example, and they have based the economics of a 
mine on the existing circumstances beyond the phasing-in 
period, they will lose the depletion if they are not in a 
position to or do not spend the money to earn the depletion 
in a bank. 


Hon. Mr. Phillips: Mr. Chairman, I should like to direct 
myself to Mr. Mannix on that point. Mr. Mannix you are 
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addressing a group of gentlemen who have been through 
this business for the last month, roughly. We have heard 
from a number of very important companies both in the 
mining industry, as such, and in exploration and develop- 
ment, as such, as distinguished from active mining opera- 
tions, and we have heard from the oil and gas industries. 
Conclusions have already been arrived at with respect to 
the whole subject matter of depletion, to the extent that I 
do not think you have dealt with any items that are not 
already covered at some length by us. I do not want to 
shorten your presentation, but I want you to know that we 
have gone into practically every element you have raised 
in your submission with respect to depletion. Before the 
end of the day you may be reading about it. Certainly, 
before the end of the week you will. It is not likely that we 
have overlooked any items you have referred to in your 
depletion study. 


The Acting Chairman: In other words, Mr. Phillips is 
saying that you are pretty good because you agree with us. 


Mr. Mannix: Thank you, sir. There is just one other point 
I might mention. In the coal industry we have to compete 
with the coal industry of Australia, for example, and of 
various other countries. We find that in the coal industry if 
we have an earned depletion bank concept we are in a 
much more difficult competitive situation vis-a-vis coun- 
tries that have depletion on an earned income basis. In 
other words, it is a percentage of income. 


The Acting Chairman: Particularly where you have estab- 
lished mines. 


Mr. Mannix: Precisely. 


The Acting Chairman: And I take it that in Alberta you do 
have extensively established mines. 


Mr. Mannix: That is our position at the present time. We 
have six established mines which we are operating. For an 
established miner this is unduly harsh, we feel. 


Hon. Mr. Phillips: If you were a member of this commit- 
tee, we might be able to go into the section in more detail, 
but I do not think we can do so with you now, Mr. Mannix. 
I think you had better leave depletion alone, because it is 
completely dealt with by this committee already and there 
is no use in stating to you that which is covered and that 
which is not covered, because that is for the Senate to 
consider. I would suggest that all you can do is leave your 
brief here and let us see, in due course, whether or not we 
have met you on it. 


The Acting Chairman: I wonder if Mr. Gray has come up 
with that section. 


Mr. Gray: Yes, it is section 59(3) and (4). 


The Acting Chairman: That deals with the disposition of 
resource property acquired before 1972. I note that it is a 


long section, but perhaps it would be as well to read it into 
the record. 


Senator Beaubien: It does seem to be an important point. I 
think you should read it. 


Hon. Mr. Phillips: Yes, Mr. Chairman, I think you should. 


The Acting Chairman: Section 59, subsection (3) of Bill 
C-259 reads as follows: 


59. (3) Where a taxpayer has made a disposition after 
1971 of property owned by him on December 31, 1971 
that 


(a) is property described in any of subparagraphs 
66(15)(c)(i) to (vi) and is not property described in para- 
graph (1)(c), or 


(b) would be property in subparagraphs 66(15)(c) to 
(vi) if the references therein to “in Canada’”’ were read 
as references to ‘outside Canada’”’, 


the following rules apply: 


(c) the relevant percentage of the amount receivable 
by the taxpayer as consideration for the disposition 
thereof shall be included in computing his income for 
his taxation year in which the disposition was made, 
notwithstanding that the amount or any part thereof 
may not be received until a subsequent taxation year; 
and 


(d) where the taxpayer and the person who acquired 
the property were not dealing with each other at arm’s 
length, for the purposes of this section, section 64 and 
section 66 


(i) the cost to that person of the property shall be 
deemed to be the amount included in the taxpayer’s 
income by virtue of paragraph (c) in respect of the 
disposition by the taxpayer of the property, and 


(ii) when that person subsequently disposes of the 
property of any right or interest therein, the amount 
receivable by that person as consideration for the 
disposition shall be deemed to be the relevant per- 
centage of the amount actually receivable by that 
person as consideration therefor. 


Tam sure we are all greatly enlightened by that. 
Then section 59(4) reads as follows: 


(4) For the purposes of paragraphs (3)(c) and (d), the 
“relevant percentage” of any amount receivable as 
consideration for the disposition of property is 60% 
plus the percentage (not exceeding 40%) obtained 
when 5% is multiplied by the number of full calendar 
years in the period commencing at the end of 1972 and 
ending with the end of the calendar year in which the 
disposition was made. 


Hon. Mr. Phillips: I think, Mr. Chairman, that honourable 
senators would like to include in the record their apprecia- 


tion of the precision, clarity and phraseology of the 
section. 


Senator Beaubien: Now, you tell us what it means. 


Hon. Mr. Phillips: I am not going to attempt to do so. 
Having recorded our appreciation, I think that here also 
we can only take cognizance of it and have it really stud- 
ied, because you have a series of references, as you can 
see, to other sections which involve exclusions. 


The Acting Chairman: For the purposes of the record it 
might be helpful if our witnesses here were to give us their 
interpretation of it. 
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Hon. Mr. Phillips: And possibly some guidance, Mr. Chair- 
man, as to why, if your interpretation is right, it is there at 
all. Usually there is some motivation behind the introduc- 
tion of a section which would seem to exclude from capital 
gain the deduction of the cost or valuation, whichever is 
higher, because that is what you are saying, is it not? 


Mr. D. W. McClement, Loram Ltd.: It seems very inconsist- 
ent with the rest of the features where they allow you a 
capital base at the start of the act. 


Hon. Mr. Phillips: Do you have any clue on that? 


The Acting Chairman: Just a moment. Mr. McClement, 
would you mind repeating your comment, because it is 
rather important and we have a reporter here who has to 
take it down. So would you mind repeating what you said, 
and not too quickly, please, because we want to get it on 
the record. 


Mr. McClement: It seems very inconsistent with the rest of 
the features of the act which start out taxing capital subse- 
quent to the implementation of the capital gains tax on 
January 1, 1972, presumably, because this section taxes all 
capital right from initiation. Say it went back to 1800, it 
would tax the whole process. Now, of course, it is scaled 
down a little because in the first year it only taxes 60 per 
cent, and then it escalates up 5 per cent a year, so after 10 
years it taxes 100 per cent of the proceeds, even on a 
property that may have been acquired in 1800, which is 
gross retroactive taxation and hard to comprehend. 


Senator Burchill: Has this been brought to the attention of 
the officials of the department? 


Mr. McClement: Through the Coalmine Operators Associ- 
ation, yes. They presented a brief pointing this out. 


The Acting Chairman: When was that brief presented? 
Mr. McClement: About three weeks ago. 


The Acting Chairman: Do you know if any part of the 
representations have been reflected in the amendments 
that have been laid before the House of Commons? 


Mr. McClement: Not, we understand, to date. 


Hon. Mr. Phillips: But we will still put the question, Mr. 
Chairman, with your approval. There usually is a reason— 
and in many instances the reasons are not good, and the 
reasoning may not be sound—but why this unusual section 
applicable to mineral rights? 


Mr. Mannix: We do not know why. It is inconsistent from 
the point that it does not value the mineral rights at a time, 
and the only reason I can see is perhaps the very great 
difficulty in valuing a mineral property, say, one that was 
completely unexplored at the start of the act, and this 
would be the only reason that we can see that they would 
say, “We do not take a value as of January 1, 1972,” and for 
that reason they have phased in a progressive tax. 


Senator Beaubien: But, Mr. Mannix, if you sold the prop- 
erty just after January 1, 1972, and got $10,000 for it, that 
would give you a pretty good idea of the value it had on 
December 31, 1971. ws 


Mr. Mannix: That is correct, but that would not be 
allowed as a deduction. 


Senator Beaubien: But if you have something that you can 
sell in January, 1972 for a price, surely that gives a good 
idea of the value of it two or three weeks before that? 


Mr. Mannix: That is correct, but historically many prop- 
erties are held for a long period of time. We have proper- 
ties, for example, that were picked up in the early 1950’s 
and which may not come into development for another 10 
or 15 years. How do you value that as of January 1, 1972, if 
you have not had, for example, some sort of appraisal 
mechanism; and the difficulty of the appraisal mechanism 
is the only reason that I can suggest for this section of the 
act. 


Hon. Mr. Phillips: Well, what do you suggest to overcome 
that difficulty? 


Senator Beaubien: But that cannot be a good reason, Mr. 
Phillips, because if somebody owns the property and dies, 
then somebody makes a valuation. 


Mr. Mannix: That is correct, and we suggest that the 
property should be valued at the start of the new system, 
and that from then on any increase in value be taxed 
accordingly as a capital gain. This section is inconsistent 
with the rest of the legislation from the point of view that 
it does not take a start value, if you want to call it that, at 
the start of the new system. With everything else a value is 
taken, but with regard to mineral properties the legislation 
is not written in that way. 


The Acting Chairman: An arbitrary valuation is provided. 


Mr. Mannix: That is right, and through the actual section 
there is not one provided as a cost, and instead of taxing it 
as a normal capital gain, they have phased in something 
that retroactively taxes any value accumulated to the date 
of the start of the system. 


Senator Cook: Even if the owners had evidence to say it 
was worth $1 million, they would not be heard. 


Mr. Mannix: That is correct. 
Senator Beaubien: It does not make any sense. 


The Acting Chairman: It might very well be that the 
committee would want to hear evidence from the officials 
of the department on this point. 


Hon. Mr. Phillips: I do not think, Mr. Chairman and 
honourable senators, that we can do more than take cogni- 
zance of this point for study. 


The Acting Chairman: Are there any other questions, 
honourable senators? 


Are there any other points you would like to make, Mr. 
Mannix and gentlemen? 


Mr. McClement: I just gather it is too late for a capital 
gains tax at this point. That is accepted. I think we feel 
that we are still a pretty young country for that point. 
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The Acting Chairman: It is too late for a separate capital 
gains tax rather than one whereby the capital gain is 
added to income. 


Senator Molson: He is of our team, Mr. Chairman, but I 
am afraid his help has come a little late. 


Hon. Mr. PHillips: We made that recommendation, as you 
know, in the Senate report and we failed on that. 


Mr. Mannix: I would like to thank you very much Mr. 
Chairman and honourable senators. 


The Acting Chairman: Thank you very much indeed. 


The Acting Chairman: The last brief is being presented on 
behalf of Anglo American Corporation of Canada Limit- 
ed. Those appearing are: Mr. J. David Taylor, Q. C., Direc- 
tor, and partner in the law firm of Fasken & Calvin; and 
Mr. Gerald J. Risby, Vice-President-Treasurer and Direc- 
tor, Anglo American Corporation of Canada Limited. Mr. 
Taylor will make a preliminary statement. 


Mr. J. David Taylor, Q. C., Director, Anglo American Corpora- 
tion of Canada Limited: Mr. Chairman and honourable 
senators, we appreciate the opportunity of appearing 
before you once again in connection with your hearings on 
tax reform. We have filed our brief with you, which con- 
tains a certain amount of background material, and part 
of this will be familiar to you from our earlier appearance. 
In essence, it shows that the Anglo American Corporation 
of Canada Limited is the investment arm in Canada of 
what is probably the largest mining finance group in the 
world. This company has assets in Canada of $127 million. 
As the brief indicates, we have a policy of re-investing the 
earnings from these Canadian investments, subject to 
what would be considered a modest return by way of 
dividends repatriated abroad. The principal investments 
of this group are in the resource industry. You have 
received a great many submissions from such groups. 


One of our potential investments is in Baffin Island, 
where the total investment, if you include financing cost, 
would be in the order of $300 million. This investment has 
been very adversely affected by Bill C-259. 


Senator Cook: About which project are you speaking? 


Mr. Taylor: The Baffin Island project, on page 2. It is an 
immense iron ore deposit which is very pure; and because 
of its remoteness it is a very expensive project to develop. 


Senator Benidickson: Is this the property in which Madsen 
Gold Mines Limited have an interest? 


Mr. Gerald J. Risby, Vice-President-Treasurer and Director, 


Anglo American Corporation of Canada Limited: Yes, it is the 
same property. 


Senator Cook: It does not appear on your chart. 


Mr. Taylor: No, we do not show anything on our chart but 
wholly-owned subsidiaries. This is a potential develop- 
ment in which, when it commences, this group would have 
the controlling interest. 


In our submission to you we will not be elaborating with 
respect to depletion and other matters in connection with 
the resource industries. However, I did want to point out 
that so far as the new earned depletion rules are con- 
cerned there would be contained within this $300 million 
figure almost $8 million for townsite, $34 million for a 
railroad and bridge, and $46 million for dock and harbour 
facilities, none of which would be eligible for earned 
depletion. 


The Acting Chairman: Was there a change made at the 
recent Meeting of Ministers of Finance with respect to 
railroads? I do not think there was an amendment, but I 
thought some change was made. 


Mr. Taylor: I have not been made aware of any changes. 


Senator Benidickson: Mr. Chairman, I made that assertion 
yesterday after reading the Toronto Globe and Mail. I 
read it again this morning, and it does not appear to be in 
as positive language as it was yesterday. It indicated this 
morning that the Minister of Finance had simply told the 
Quebec treasurer that in relation to earned depletion he 
would give very careful consideration to the inclusion of 
railroads under the new proposal. 


Senator Molson: There 


infrastructure? 


is nothing mentioned about 


Senator Benidickson: No, there is nothing mentioned 
about social infrastructure. 


Mr. Taylor: I was aware that you had representations 
made to you on this matter; and I simply wanted to make 
the point that there is at least $30 million invested in a 
railroad and bridge on this project. 


The Acting Chairman: Mr. Taylor, I wonder if we could 
return to the Baffin Island investment project. You spoke 
briefly about this aspect of it. Is the fact that infrastruc- 
ture social capital investments do not earn depletion the 
main problem in connection with the Baffin Island 
project? 


Mr. Taylor: No, our brief sets out in detail the fact that, in 
our judgment, the change in concept from percentage 
depletion to earned depletion makes this, as any other 
project, inherently less attractive to us. We consider the 
earned depletion concept to be stingy in the areas it con- 
tains. It is a combination, in fact, with the loss of the 
three-year tax holiday and other aspects. I do not think 
any of them can be quantified, but we can say that all of 
them, taken as a whole, make this project, which is risky 
and speculative, far less attractive. 


Senator Benidickson: What is your opinion of its relation- 
ship to investment in other countries, where taxation 
might be more attractive or less onerous? 


Mr. Taylor: Simply with regard to that aspect, we consid- 
er that investments in Australia or Ireland are now inher- 
ently much more attractive to the group as a whole. One of 
the points made in the brief is that the Canadian company, 
for which we are particularly speaking this morning, will 
now perhaps be told by the greater group that its 
resources will be devoted to Australia and Ireland in pref- 
erence to Canada. 
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Senator Cook: This is a remote area, is it not? 
Mr. Taylor: Very remote. 
The Acting Chairman: It could not be more remote. 


Senator Cook: Did we not recommend in our report on 
the White Paper that mines in remote areas should reveice 
special consideration? 


Hon. Mr. Phillips: Yes, we did, and to the extent we have 
dealt with this subject matter it will be reflected in today’s 
report. 


Senator Burchill: Do you measure the life of an ore body 
such as that in the Baffin Island project when making 
your investment? 


Mr. Taylor: We can only say at the moment that there is 
such an immense quantity of ore there that sufficient to 
ensure the financing of a project of this type. It is believed, 
without being able to demonstrate it, as would be neces- 
sary for public financing, that the reserves are incredibly 
large. 


Senator Burchill: How will you calculate the life of the 
railroad for purposes of write-off? 


Mr. Taylor: It will be needed for at least 30 years, sir, by 
which time there will probably be a different type of 
transportation. 


The Acting Chairman: Your company is not an NRO 
company. 


Mr. Taylor: No, I wish to make the point that this compa- 
ny has not come in as an NRO, which I regard as a 
company which attempts to remove all dividends from this 
country, subject ot whatever withholding taxes may be 
applied. 


This company has followed a deliberate policy of re- 
investing the major portion of its earned income here. The 
effect of the treatment it will receive under the new bill 
will force a change of that situation. 


We know you have had many submissions with regard to 
depletion; we do not know if you have had any with 
respect to this point. The cardinal problem facing this 
company is that it is not a public company under the 
provisions of the new bill. It is a private company and, 
despite the size of these investments which in Hudson Bay 
Mining, for example, amount to $60 million, they are still 
not controlling interests, but portfolio investments. 


Here we stand, a private company with portfolio invest- 
ments, which under the bill will be taxed by a special 
refundable tax of 33-1/3 per cent. This applies to a private 
company regardless of size. The consequence of that is 
that if it is wished to recover that tax, dividends must be 
paid. Examination of the chain of companies shown in the 
chart contained in the brief will illustrate that to recover 
the 33-1/3 per cent tax, dividends must eventually be paid 
abroad and a 15 per cent withholding tax paid for non- 
residents. It becomes a simple question of whether it is 
desired to pay a tax of 33-1/3 or 15 per cent. 


Hon. Mr. Phillips: I do not usually do this, but I wish to 
compliment the author of this brief. It is very important, 
and I would suggest that the senators read it carefully. 


We included at the top of the list in our so-called epi- 
logue the subject matter of private companies. In my opi- 
nion, the distinction drawn between private and public 
companies in this respect is one of the most unwise aspects 
of the bill. 


I was amazed by the distinction, which is as follows. The 
phrase “private corporation” is distinguished from ‘public 
corporation” in the sense of the public corporation being 
listed on stock exchanges, and so forth. If such a corpora- 
tion has investments in Canadian companies, the dividend 
income from one Canadian company to another Canadian 
company is tax-exempt. That has been moved over from 
the present law. The dividend forms part of the undis- 
tributed earned income and is distributable at any time in 
the form of a public dividend. It is only then that the 
matter of taxability to the local shareholder, resident or 
non-resident applies. The non-resident pays withholding 
tax, and the resident in accordance with his tax rate. 


A private company such as that referred to by Mr. 
Taylor, having all its investments in Canadian companies, 
is subjected to a 33-1/3 per cent tax. 


Senator Beaubien: Which it would not pay if it were a 
public company. 


Hon. Mr. Phillips: That is correct, and it is refundable only 
when the tax-exempt income brought in is paid out as 
dividends to shareholders. The result of this, as Mr. Taylor 
points out, is that an important Canadian company which 
has thus far, as indicated in the brief, received 3 per cent 
average income on its investment, will pay a 33-1/3 per 
cent tax. On moving into the hinterland of Canada, taking 
long-term views as to what it should do with its accumulat- 
ed income, as is proven by its investments in these major 
companies, in wanting to reach into such places as Baffin 
Bay and the like, it is subject to a 33 1/3 per cent tax 
immediately, if it does not declare the dividend out. If it 
declares a dividend out, to the extent that you have non- 
resident shareholders, those non-resident shareholders are 
subject to what is now a 15 per cent withholding tax. What 
will it be under the new law? Whether it will be 15 per cent 
or in excess thereof depends on whether it is a treaty ora 
non-treaty country. 


I may say that after 50 years in tax practice I found that 
to be the most amazing aspect of the entire legislation. The 
rest is complex but, at least, if you had the patience, you 
could work the thing out. I could never understand why 
bona fide companies such as these people who are build- 
ing up capital and using the money for further investment, 
and all the rest of it, should be forced to declare it out. 


In effect, what we are doing in respect of all private 
companies is putting a freeze on the accumulated savings 
of our country to the extent that it is in corporate form in 
private companies. What is the net result? Moving over to 
the Canadian field, of Canadian companies controlled in 
Canada, it is another way of inviting foreign capital. 


To the extent that we are in bondage to non-resident 
shareholders—legitimate bondage, because we welcome 
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the money here, and I say that with all due respect, but 
nevertheless it is servitude and bondage economically—we 
are saying to private companies in Canada, ‘‘You are sub- 
ject to a 33 1/3 per cent tax if you want to build up your 
further reserves of investment. You owe it now, and you 
can get it back only if you declare your dividends out.” It 
is another way of saying that we are penalizing thrift and 
savings which, in my day and in that of all honourable 
senators, was considered a virtue rather than a vice. In 
effect, what we are now saying is that it is vicious to be 
thrifty. 


Senator Cook: “Invest your money in Canada,’’— 


Hon. Mr. Phillips: “...and we will tax you.” A classic 
example is that of a company with a 3 per cent yield 
historically on investments that will now be forced to pay 
33 1/3 per cent on its income or, alternatively, will be 
subject to withholding tax, and will not have the further 
reserves of capital for expansion. This is a subject matter 
which we hope to deal with in what we call the second bite 
of the cherry. It has not been dealt with by honourable 
senators in the presentations we have had to date, but it is 
top on our list if we can get to it in time. I think, Mr. 
Taylor, you have made a superlative case here because of 
your record. 


Senator Benidickson: Does that apply to a private compa- 
ny, whether it is controlled by Canadians or whether in 
this case it is controlled by people outside Canada? 


Hon. Mr. Phillips: There is no difference. 


Senator Benidickson: If it is controlled outside Canada 
and they want to pay dividends, there is a 15 per cent 
withholding tax. 


Hon. Mr. Phillips: For non-treaty ones I think it goes up to 
25 per cent. 


The Acting Chairman: Would you agree, Senator Phillips, 
that it is not only a penalty on thrift, but it is also a 
road-block to further development in Canada? 


Hon. Mr. Phillips: Yes. That is what I mean. It is a very 
serious thing; it penalizes thrift. 


Senator Cook: And it forces money out of the country. 


Hon. Mr. Phillips: If you are going to be subjected to a 
withholding tax, or alternatively a 33 1/3 per cent corpo- 
rate tax, it does not make any sense. 


Mr. Taylor: You have no option but to distribute. 


The Acting Chairman: You will go from Baffin Bay to 
Bantry Bay. 


Mr. Taylor: That is right. There will be a loss to our group 
in this country of $1,300,000 a year from its dividend flow. 
It will go either to our Government in tax, or it will just go 
out of the country and will not come back. 


Senator Cook: What is the rationale of that? What is 
behind it? 


Hon. Mr. Phillips: It is the philosophy against accumula- 
tion of savings without declaring dividends out. There is 


merit to the conception that with moneys accumulated by 
way of exempt income there should be some method of 
getting it out within a reasonable period. Further, the 
philosophy behind the exemption is that public companies 
are under pressure of shareholders. They have a public 
board of directors subject to dividend pressures. The 
market place determines the policy of public companies. 
Presumably the retention of the exempt income will be 
related to dividends required plus corporate needs, and 
the shareholders will be instrumental in bringing pressure 
to bear on the directors to cause a distribution of divi- 
dends. Therefore, under the new bill, they said to public 
companies, ‘Keep your exempt income’’. But when it came 
to private companies, there is no such pressure, and there- 
fore they said there must be some way of preventing 
undue accumulation of wealth. 


Anticipating that, we took the position in the Senate, 
when dealing with the White Paper, notwithstanding the 
views in certain quarters that we were allegedly represent- 
ing vested interests, we were the only ones to take a 
concrete position on this—compared to that of the commit- 
tee in the other place, which is supposed to be the portec- 
tor of the small man—and said that if at the end of five 
years—we drew no distinction between public and private 
companies—exempt income is not declared out as a divi- 
dend, then at the end of the fifth year from the date of its 
receipt a penalty tax of 15 per cent should be payable by 
the corporation to the revenue of the country. 


That 15 per cent paid by the corporation would not be a 
credit on any dividend subsequently declared to the share- 
holders; in other words, it could be an appropriation of a 
surplus. When a divident was declared out of $100 and the 
15 per cent penalty was paid, the shareholders would be 
taxed on the $100 and not on the $85. 


This Senate committee recommended that, and we were 
the only ones in the study of the bill that insisted that 
exempt income be taxed. What we said was that there 
were reasons why companies might not be able to pay out 
exempt income immediately; there may be indebtedness to 
banks or attractive investments and that type of thing, 
and, therefore, we said, ‘We will give the recipient of 
exempt income five years to get rid of that dividend. If the 
corporation does not get rid of it within five years by 
declaring it out to the shareholders, then the revenue of 
Canada will receive a windfall of 15 per cent of that 
undistributed income.”’ 


Now, what have they done? We get quite the contrary. 
We get the public corporations still exempt and the private 
corporations subject to a rate of 33 1/3 per cent, refunda- 
ble only if the corporation declares the dividend out. 


Senator Burchill: 
declared out? 


Does the entire dividend have to be 


Hon. Mr. Phillips: Yes, the entire dividend must be 
declared out in order to get the refund. 


I believe, Mr. Taylor, you can prorate it; in other words, 
if you declare half of it out you get half of your 33 1/3 per 
cent, but you do not get your whole 33 1/3 per cent unless 
you pay out the whole dividend. 
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Senator Gélinas: Mr. Taylor, have you made direct 
recommendations to the Department of Finance? 


Mr. Taylor: No, we have not. We were invited to re-attend 
here by this committee before we got that far, and we 
though this was the best forum we could find. 


Our suggestion for curing this is a simple one; it is not 
complex. In fact, we have three suggestions, one of which 
could work, but we do not think it is sufficiently attractive. 


I would like to deal with each one, if I may, Mr. 
Chairman. 


The Acting Chairman: Yes, please do. 


Mr. Taylor: It is obvious that our problem is that we are 
being treated as a non-public corporation when, in fact, we 
have all the postures of a public corporation as far as this 
country is concerned. That is the real source of our dif- 
ficulty. We are looking for means that would enable us, as 
a matter of right rather than regulation, if that is possible, 
to elect to be taxed as a public corporation. There are 
regulations proposed for companies which list on stock 
exchanges, but there has never been a hint of forthcoming 
regulations with respect to a company like ours, which at 
the moment, for reasons which we set out in the brief— 
whatever its long term intentions may be—does not list on 
the Toronto Stock Exchange or any other stock exchange 
in Canada. We suggest, in order to avoid this outflow of 
money from Canada, that non-resident corporations be 
entitled to elect to be taxed as public companies. In this 
sense they would lose some advantages, but, in our eyes, 
the opportunity to retain the dividend income in this coun- 
try is worth while and we will give up the other advantages 
to get this one. 


Senator Cook: What advantages would you give up? 


Mr. Taylor: The ability to make certain capital repay- 
ments which public corporations cannot do and private 
corporations can do. I hesitate to venture further than 
that, because I find the rules governing private corpora- 
tions so incredibly complex that I am sure I will make a 
wrong statement. 


Our second suggestion would be that if the Government 
is concerned that if it does grant overall exemption of this 
type to a non-resident corporation, such an overall exemp- 
tion might lead to tax abuse, then limit it to non-resident 
corporations of a limited size. 


In paragraph 305 of our brief, at page 79, honourable 
senators, we suggest a simple test. This test is clearly 
understood in Canada because it is the same test that is in 
the Canada Corporations Act in order to determine wheth- 
er or not a company must make its financial statements 
public. It would be a simple matter to say that any compa- 
ny which is obliged, under the provisions of the Canada 
Corporations Act, to make its financial statements public, 
is entitled to elect to be taxed as a public company under 
this proposed act. 


Senator Beaubien: That sounds like a sensible solution. 


Senator Molson: It is a small step. 


Senator Benidickson: But those private companies that 
are not obliged to make public their financial statements 
are relatively small private companies. 


Mr. Taylor: That is right. 


Senator Benidickson: Would you still qualify? You spoke 
earlier of an investment in one property of $300 million. I 
believe a company with over $10 million... 


Mr. Taylor: It would be an easy test for us; we are well 
above either side of the test. 


The virtue, if you can call it that—I do not necessarily 
say it is—of putting an absolute size in as the test is that it 
would allow the Government, if it’‘chose, to perpetuate the 
business of forcing income out of the smaller private 
investment companies. 


We believe that one of the purposes of enacting this 
legislation with respect to private companies, as Mr. Phil- 
lips has said, is to force dividends out of a company— 
which are taxed in the company, say, at 50 per cent—to a 
shareholder who is so well off that he is going to be paying 
60 per cent on the income he gets. This is the reason for 
insisting on this refundable tax on portfolio investments. 
If that is a virtue, and I do not say it is, it could be avoided 
by making the test one where we could only elect to be 
taxed as a public company if we had assets in excess of $5 
million and revenue over $10 million. 


Senator Cook: Do any of these corporations have revenue 
of over $10 million? 


Mr. 
them. 


Taylor: I cannot imagine there being too many of 


Senator Hays: They are putting the private companies on 
the same basis for tax as an individual? 


Mr. Taylor: That is their intention. 


Senator Hays: The private individual pays his tax on this 
basis. It is just a matter of degree. If he has no income and 
he is worth $20 million or $30 million he is taxed on that 
basis. It appears to me a private company would be taxed 
on the same basis as an individual. 


Hon. Mr. Phillips: That is correct. 


Mr. Taylor: We just feel it is inappropriate to treat us asa 
Canadian individual citizen in terms of what we are and 
what we are trying to do. We should be able to elect as a 
matter of right and not regulation to be taxed as a public 
company. 


Senator Hays: You want deferral until such time as it is 
realized? 


Mr. Taylor: This cures the problem of maintaining our 
existing posture. We are not asking for favoured treatment 
with respect to other Canadian companies. 


Senator Cook: The proposals are not economic; they 
would be forcing money out of the economy. 


The Acting Chairman: As regards the background of this 
company, that is eminently true. 
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Hon. Mr. Phillips: Senator Hays put his finger on it. There 
is a fundamental question of policy as to whether a distinc- 
tion should be drawn between private companies, who can 
get exempt income, and individuals, who are immediately 
subject to a tax rate. The answer is related to the higher 
issue of economics and expansion, and whether it is desir- 
able to build up within reason a legitimate amount of 
investment pool. 


Senator Hays: Reserve money. 


Hon. Mr. Phillips: Reserve money for investment. If an 
individual gets it, one of the big arguments is that even 
though he is paying his tax thereon the rest is purchasing 
power and is lost; the average individual does not save it; 
probably he will buy a gift for his wife or do something, 
and it peters out. Whereas, if you get it into pools of capital 
in corporate private companies, it is available. Obviously 
that can be done; all you do is make the rich richer by 
having a pool. 


Senator Hays: Accumulation. 


Hon. Mr. Phillips: Our idea in the Senate was that it must 
go out. If it does not go out, then, by heavens, the revenue 
is entitled to a penalty on windfall income. We suggested 
15 per cent. It could even be more than 15 per cent after a 
reasonable period; even 20 or 25 per cent—so as to avoid 
the social abuse of undue accumulation of capital in pri- 
vate companies. 


Senator Hays: He might redirect his whole operation to a 
different form of investment as well, saying, “I am now 
looking for depreciation, and that sort of thing, to invest 
those moneys that are not used.”’ Would that be right? 


Mr. Taylor: It is a possibility. 


Senator Cook: Would not this be a better alternative, a 
better idea? 


Hon. Mr. Phillips: The difficulty with this idea is that, first 
of all, Mr. Taylor’s point covers relief for the bigger com- 
panies and not for the small ones. Secondly, it would give 
relief to non-resident shareholders of this type of company 
rather than to Canadian shareholders. It is an alternative 
approach. For a company with such a good working 
record as this company, it seems to be desirable. I think at 
this stage we have covered this point. I personally think it 
is one of the most important items in the bill, which 
deserves the attention of this committee. 


Senator Beaubien: Would it be possible to have a special 
act of Parliament to make this company a_ public 
company? 


Hon. Mr. Phillips: You do not have to do that. Mr. Taylor 
gave reasons why the company does not wish to go public. 
There are all sorts of reasons. 


The Acting Chairman: They are in the brief too. 


Hon. Mr. Phillips: Today a company such as Mr. Taylor’s 
company could go ahead and create a preferred stock if it 
has not got one; it could sell it to the public between now 
and December 31 and, bingo, you are a public company. 


The Acting Chairman: With all the advantages. 


Hon. Mr. Phillips: You get your exempt income. All he has 
to do is to create a class of stock. 


Senator Hays: Pay your lawyer and go to Miami! 


Hon. Mr. Phillips: Get it sufficiently attractive as to rate. I 
am not counsel for the company, and Mr. Taylor and his 
clients must have reasons why they do not want to go 
public. But it does not mitigate or reduce the merits of the 
case simply to say, “Why don’t you go public?” 


Senator Beaubien: They may have to. 


Hon. Mr. Phillips: If they do not get relief they probably 
will. 


Mr. Taylor: May I speak on this point? Even if we had a 
very good bland stock market and our pre-investment in 
Hudson Bay had not had this very long strike, and copper 
prices were up, so that Anglo American itself would find it 
a very good time to go public, sooner or later this will 
happen. Even if that happens, you still do not solve the 
problem for a non-resident investor in terms of re-invest- 
ment. If you look at the chart at the back of our brief, our 
shareholders in An-Can itself are to a certain extent pri- 
vate Canadian companies. We have mentioned Interlink 
Investments as a specific example. This is a Canadian 
company incorporated in this country. It has $27 million 
worth of net assets at the moment. It cannot elect to be 
taxed as a public company; this company will never be 
listed. If Interlink is not allowed to elect to be treated as a 
public company—I do not know that is much of a favour, 
but that is what they would like—that company’s net 
assets will be repatriated, and there is a substantial loss to 
the economy, $27 million worth of assets, and the presence 
of those in Canada as opposed to outside of Canada is 
gone. There is just no economic choice here; you either 
pay the 33 1/3 per cent tax or say, ‘We will take it abroad. 
We will only pay 15 per cent.’? Who can expect a non-resi- 
dent to suffer that? 


Senator Cook: Maybe have a combination of both, two 
tests. 


Hon. Mr. Phillips: I think, Mr. Chairman, we are thorough- 
ly seized of this aspect of the brief. 


Senator Hays: We get the point. 


Mr. Taylor: It is our cardinal point. The others, as I say, 
we are concerned about, such as the treatment of resource 
industries, which you have heard about from other people; 
we are equally concerned. 


The Acting Chairman: The material in your brief will be 
very carefully screened. 


Hon. Mr. Phillips: Might I ask Mr. Taylor to repeat the 
three alternatives, the three suggestions? I think you 
jumped from one to the other, but I do not think you gave 
them in seriatim order. Which do you like most? What is 
the order? 


The Acting Chairman: Give them in the order of priority 
in which you prefer them. 
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Mr. Taylor: The first priority is to allow a non-resident 
company, which meets the tests presently set out in the 
Canada Corporations Act, to elect to be treated as a public 
company. 


The Acting Chairman: For the purposes of the Income 
Taxa cr 


Mr. Taylor: For the purposes of the Income Tax Act. That 
would let a company which is large in its own right, or 
large because of its affiliates, have that treatment. 


The second—which is a very much simpler approach but 
not, I think, necessarily as desirable, because it might lend 
itself to abuse, or the fear of abuse by Canadians—is just 
to let any non-resident corporation elect to be treated and 
to be taxed as a public company. 


Senator Hays: Would you say that again? 


Mr. Taylor: Our first test is the one of absolute size, so 
that you are dealing only with substantial investors. The 
second one is to say that any non-resident corporation, 
even if it has only $100 in it, can take this treatment if it 
wants to. It has been suggested to us, when discussing this 
concept, that it might lend itself to some form of tax abuse. 
I do not quite understand how, but if there is that concern, 
then I am suggesting the first alternative, that you must 
have a company of a certain size to get this right to elect. 


Our third suggestion is to recognize that there has been 
in this company, and a great many others, a very substan- 
tial investment made in this country under the old tax 
rules, and we should say, “Fine, we will have two pools of 
investment. We will have pre-1972 investments and post- 
1972 investments.” The non-resident who comes in tomor- 
row knows that he gets the new treatment, and if he choses 
to suffer that it is his affair. On the investments presently 
in the country, you would account for them separately and 
say that dividends from existing investments are entitled 
to this exempt status. 


Hon. Mr. Phillips: Including replacement if you sold? 


Mr. Taylor: We have tried to be modest in our proposal. 
We thought it should be the dividends on the stocks, if you 
like, that we now hold. 


Hon. Mr. Phillips: The freeze. 


Mr. Taylor: The freeze. You look at those and say that if 
you had something you could convert into those stocks, 
convertible bonds, they would be included if you now own 
those bonds or options. All those rights would be included. 
If Hudson’s Bay amalgamated with another company, for 
instance, the securities that came out on that amalgama- 
tion would continue to be given this treatment. We do not 
think this is attractive, because we think it is complex and 
the act is far too complex as it is. 


Hon. Mr. Phillips: Mr. Taylor, I think that if I were a 
minister of the Crown I would eliminate No. 2 because it is 
a privilege for non-residents as against Canadians. It 
would not be a particularly attractive suggestion, because 
we would be putting the non-resident in a somewhat privi- 
leged position. I think we are down realistically to No. 1, 


under the Canada Corporations Act, or No. 3, a freeze of 
the present assets and their replacement. 


Senator Carter: Do you not think that No. 3 is politically 
more attractive? It is more complex, but there are two 
disadvantages in No. 2. 


Hon. Mr. Phillips: I think No. 3 is obviously politically the 
least troublesome because it is not retroactive in its 
effects, whereas No. 1 might be regarded as something in 
favour of bigness, in terms of $10 million of gross revenue 
and $5 million of assets under the Canada Corporations 
Act. However, we understand it, sir. 


Senator Molson: By law, you have made some require- 
ments of these companies, because of their bigness. It 
could be argued—I do not know how well—that all you are 
doing now is carrying that a small step further, because, as 
the Canada Corporations Act demands, you are giving 
them similar treatment under the Income Tax Act. 


Hon. Mr. Phillips: One might say that although No. 1 has 
certain limitations, they can elect and even reduce, for 
purposes of the exemption under No. 1, gross revenue and 
the amount of assets, so that bigness does not have the 
attraction of the exemption. But at least No. 1 and No. 3 
Mr. Chairmanyare worthy of careful study. 


I think, Mr. Chairman and honourable senators, you 
would want us to tell Mr. Taylor and Mr. Risby that the 
whole question of depletion and the treating of financial 
resource industries has been exhaustive studied. Do you 
agree? So you have lost nothing by not dealing with it now. 


Senator Benidickson: In referring to non-resident owner- 
ship, I notice on the chart a reference to something called 
investors groups. Is this what we know as the Winnipeg 
based investors group? 


Mr. Taylor: That is correct, sir. 


Senator Benidickson: From the chart, approximately 10 
per cent is referred to. Does that mean that the investors 
group owns 10 per cent of Anglo American, or vice versa? 


Mr. Taylor: They own 10 per cent of Anglo American. 


Senator Benidickson: That is a distinct Canadian organi- 
zation that has a fairly substantial interest in Anglo 
American. I probably think of that one because it is near 
where I come from. 


Mr. Taylor: They have been investors for several years. 


The Acting Chairman: Are there any other questions? 
Have you any further points you would like to make, Mr. 
Taylor? 


Mr. Taylor: We obviously are, and must be, concerned 
about the intention to tax non-residents in certain areas 
which are not now taxed, which are not provided for by 
the treaties. I think it will be very difficult to have these 
included in our treaties. 


Hon. Mr. Phillips: The whole question of treatment of 
non-residents is expected to be the subject of a study by 
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this committee. We are seized of all, or a good many, of the 
difficulties. 


Mr. Taylor: The one thing that is perhaps peculiar to this 
group is that it has the habit of sending its executives here 
and to other countries on limited tours, three-year or five- 
year tours, or something of that sort. The Canadian 
proposal to tax someone who is here for that limited 
period of time, on gains abroad which are not realized, we 
find most awkward. It is just the sort of thing that it is 
almost impossible to police. There are obvious opportuni- 
ties for evasion. 


Hon. Mr. Phillips: Are you discussing the exist provisions? 
Mr. Taylor: Yes. 


Hon. Mr. Phillips: I think that is worthwhile, if the Chair 
and honourable senators would take five minutes on that. 
Let us take that up and take five minutes on it. 


Mr. Taylor: It is page 18, paragraph 7. I think the points 
we want to make are the points you have in front of you. It 
could create incredible problems about enforcement, 
because it lends itself to a man deciding he is never going 
to tell this country what his foreign assets are when he 
comes here. In any event, if he is honest and says there is 
an unrealized gain of $5 million or $1 million on his invest- 
ments in South Africa or England, and he pays the tax 
here, he gets no help at home. It is not going to be recog- 
nized in most of these jurisdictions for a foreign tax credit. 
So you are really asking the man to become a saint in his 
own lifetime. 


The Acting Chairman: Or a criminal. 
Mr. Taylor: Yes. He has incredible opportunities. 


The Acting Chairman: What about the capital gains on 
Canadian investments that he would make while he was in 
Canada? 


Mr. Taylor: We are not opposing that sort of thing. We 
think that if a man is here and is earning income here, he 
should pay tax here just as any other individual. 


Hon. Mr. Phillips: He is a resident. 


Mr. Taylor: We just say that we should perhaps ignore 
this, because you cannot catch what happens to his assets 
abroad. Let us forget about those and look to what hap- 
pens to him while he is in this economy. If he makes 
capital gains while he is here, then tax him in the same 
way as you tax any other Canadian resident. 


Hon. Mr. Phillips: Would you approach this from the point 
of view of citizenship? 


Mr. Taylor: I do not think that is possible. We would take 
the residence approach. 


Hon. Mr. Phillips: The suggestion is that if you have a 
representative or official of an international company, 
who retains his citizenship of another country, say the 
U.K., and is only here for, say, five years and he is techni- 
cally a resident of Canada but he clearly retains his cha- 
racteristic of a transient— 


Senator Beaubien: As an American does? 


Hon. Mr. Phillips: —that in those cases the exist rule 
should not apply, as Mr. Taylor says in the brief: 


7.03. We can appreciate the Government’s concern 
with respect to people who have enjoyed the economic 
benefits of Canadian residence and then removed 
their assets tax free from Canada. 


We touched on that, and not too lightly, last evening, when 
dealing with our report. 


However, if an individual is a citizen of a foreign 
state— 


That is why I picked it up on Senator Connolly’s point. 


—and is only resident in Canada for a short period of 
time, it is unrealistic to tax him on accrued gains on 
foreign property, where these relate to property owned 
by him prior to entry into Canada. 


The Acting Chairman: Mr. Taylor, would it be possible for 
you to give us a form of words which might constitute an 
amendment? It occurs to me that this one might well be 
the subject matter of a draft of a short amendment. I do 
not think it would be a complicated one. I do not think the 
other would be complicated, either. If you would give us 
both, we would be grateful. 


Senator Hays: Would they not deal with the fact that this 
is temporary in the regulation? Would that not be dealt 
with there? 


Senator Benidickson: No one likes to invest $100 million 
based on a change in the regulation. 


The Acting Chairman: We do not want to see it in the 
regulations. 


Senator Hays: Would that not be the way the Government 
would manage it? 


Mr. Taylor: Not necessarily. 


Hon. Mr. Phillips: I do not think so. Are you speaking of 
the exit problem or are you speaking of the private corpo- 
rations? I think the exit problem goes to the hard core of 
the matter. It is a substantive matter, senator. 


The Acting Chairman: It is dealt with in the act now. 


Hon. Mr. Phillips: As you know, senator, we have made 
some recommendations. 


Senator Cook: This is only a small point, Mr. Chairman, 
but should it not say where these relate to property owned 
by him prior to entry into Canada? He might get foreign 
property after he comes into Canada. 


Mr. Taylor: Again we were trying to take the modest 
approach to this. If, for example, senator, he buys proper- 
ty with his Canadian-earned income... 


Senator Cook: But he might be left property. 


Mr. Taylor: Well, I think something acquired by gift or 
bequest should be exempted. 


Senator Cook: It is only a small point. 


Hon. Mr. Phillips: I would suggest, Mr. Chairman, that we 
ask Mr. Taylor to prepared an amendment on the exit 
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problem, and also one with respect to private corpora- 
tions. It is purely a personal suggestion, but I think you 
should deal with election under the Corporations Act, and 
you alternative No. 3 and leave out No. 2. 


Senator Carter: Does the Income Tax Act classify taxpay- 
ers other than as residents and non-residents? Do they 
have temporary residents and that sort of thing? 


Hon. Mr. Phillips: No. Either you are a resident or you are 
not a resident. 


Senator Carter: Is there any merit in creating a third 
category, then? 


Hon. Mr. Phillips: Well, this is a suggested amendment for 
those who are here who are citizens of another country 
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and are here for a period not exceeding five years. The 
suggestion in respect of their non-resident capital assets is 
that there would be no deemed-to-be capital gain on depar- 
ture. The direct answer to your question is that you are 
either a resident or you are not. 


The Acting Chairman: It is something very peculiar to the 
Canadian economy because of not only the need for for- 
eign capital but the need for foreign technology, know- 
how, skills and that sort of thing. 


Are there any further questions, honourable senators? I 
thank both witnesses very much indeed. 


The committee adjourned. 
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THE STANDING SENATE COMMITTEE ON 
BANKING, TRADE AND COMMERCE 


The Honourable Salter A. Hayden, Chairman 


The Honourable Senators, 


Aird 
Beaubien 
Benidickson 
Blois 
Burchill 
Carter 
Choquette 


Connolly (Ottawa West) 


Cook 

Croll 
Desruisseaux 
Everett 
Gélinas 
Giguére 


Grosart 
Haig 
Hayden 
Hays 

Isnor 

Lang 
Macnaughton 
Molson 
Smith 
Sullivan 
Walker 
Welch 
White 
Willis—(28) 


Ex officio members: Flynn and Martin 


(Quorum 7) 


Order of Reference 


Extract from the Minutes of the Proceedings of the 
Senate, September 14, 1971: 


“With leave of the Senate, 


The Honourable Senator Hayden moved, seconded 
by the Honourable Senator Denis, P.C.: 


That the Standing Senate Committee on Banking, 
Trade and Commerce be authorized to examine and 
consider the Summary of 1971 Tax Reform Legisla- 
tion, tabled this day, and any bills based on the Budget 
Resolutions in advance of the said bills coming before 
the Senate, and any other matters relating thereto; and 


That the Committee have power to engage the ser- 
vices of such counsel, staff and technical advisers as 
may be necessary for the purpose of the said 
examination. 


After debate, and— 
The question being put on the motion, it was— 


” 


Resolved in the affirmative. 


Robert Fortier, 
Clerk of the Senate. 
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(62) 


Pursuant to adjournment and notice the Standing 
Senate Committee on Banking, Trade and Commerce met 
this day at 9:30 a.m. to further examine: 


“Summary of 1971 Tax Reform Legislation”’ 


Present: The Honourable Senators Hayden (Chairman), 
Connolly (Ottawa West) (Acting Chairman), Beaubien, 
Blois, Carter, Cook, Everett, Flynn, Gélinas, Isnor, Mac- 
naughton, Martin, Molson and Walker—(14). 


The Chairman being occupied with other business of 
this Committee and upon motion duly put, it was Resolved 
that the Honourable Senator Connolly (Ottawa West) be 
elected Acting Chairman. 


In attendance: The Honourable Lazarus Phillips, Chief 
Counsel. 


WITNESSES: 


Institute of Profit Sharing: 


Mr. R. A. Campbell, Chairman, Director and Vice- 
Chairman, Wheelabrator Corporation of Canada 
Ltd., and President, Metal Laundry Ltd.; 


Mr. H. M. Cunningham, Treasurer; Assistant Trea- 
surer, Canada Packers Ltd.; 


Mr. B. A. Diekman, Executive Director; 


Mr. H. A. King, Vice-Chairman; Vice-President, Per- 
sonnel, Simpsons-Sears Ltd.; 


Mr. N. P. Ovenden, Director-Treasurer, Procter & 
Gamble Company of Canada Ltd.; 


Mr. M. G. Welch, Tax Supervisor, Allstate Insurance 
Company of Canada; 


Mr. Edward Hall, Simpsons Limited; 
Mr. T. van Zuiden, Dominion Foundries and Steel 
Limited. 

Insurance Bureau of Canada: 


Mr. H. Norman Hanly, Chairman, Federal Legisla- 
tion and Liaison Committee and President, Domin- 
ion of Canada General Insurance Co.; 


Mr. David H. Atkins, Consultant and Partner, Mac- 
Donald, Currie & Co.; 


Mr. E. H.S. Piper, Q.C., General Counsel. 


At 11:00 a.m. the Chairman having arrived, the Honoura- 
ble Senator Connolly (Ottawa West) took his seat among 
the Members. 
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The Royal Architectural Institute of Canada: 
Mr. Jean-Louis Lalonde, President, F.R.A.I.C.: 
Mr. C. F. T. Rounthwaite, Vice-President, F.R.A.I.C.: 


Mr. Wilson A. Salter, Director of Professional Ser- 
vices, F.R.A.I.C.: 


Mr. Keith Sandford, Special Consultant. 
The Teachers’ Insurance and Annuity Association of 
America: 

Mr. John T. DesBrisay, Q.C., Counsel; 

Mr. Wilfred Wilson, General Counsel. 


At 12:30 p.m. the Committee adjourned to the call of the 
Chairman. 


ATTEST: 


Frank A. Jackson, 
Clerk of the Committee. 


The Standing Senate Committee on Banking, Trade and 


Commerce 
Evidence 


Ottawa, Wednesday, November 10, 1971 


The Standing Senate Committee on Banking, Trade and 
Commerce met this day at 9.30 a.m. to give consideration 
to the Summary of 1971 Tax Reform Legislation, and any 
bills based on the Budget Resolutions in advance of the 
said bills coming before the Senate, and any other matters 
relating thereto. 


Senator John J. Connolly (Acting Chairman) in the Chair. 


The Acting Chairman: Honourable senators, Senator 
Hayden will not be here for about an hour. We are going to 
hear four presentations this morning: the Institute of 
Profit Sharing; the Insurance Bureau of Canada; The 
Royal Architectural Institute of Canada; and The Teach- 
ers’ Insurance and Annuity Association of America. 


Is it your wish, honourable senators, to take these 
representations in the order in which I have read them? 


Hon. Senators: Agreed. 


The Acting Chairman: Then we will call first on the Insti- 
tute of Profit Sharing. Mr. Campbell, would you like to 
come forward with your colleagues? 


Mr. R. A. Campbell, Chairman, Institute of Profit Sharing: 
Mr. Chairman and honourable senators, on behalf of the 
members I would first like to thank you for allowing us to 
appear before you today, and I should like to introduce to 
you my colleagues. In alphabetical order, they are: Mr. H. 
M. Cunningham, Treasurer, from Canada Packers; Mr. E. 
Hall of Simpsons Limited; Mr. H. A. King of Simpsons- 
Sears Ltd.; Mr. N. P. Ovenden of Procter & Gamble; Mr. 
M. G. Welch of Allstate Insurance; Mr. T. van Zuiden of 
Dominion Foundries and Steel Limited; and last but not 
least, our President and Executive Director, Mr. B. A. 
Diekman. 


All these gentlemen are here with me to try to answer 
any questions you may care to raise in connection with the 
brief we have submitted to you. None of them is here on 
behalf of his own company. We are here to represent the 
well over 50,000 employees covered by the profit-sharing 
plans of our 70-odd members. In last Friday’s Globe and 
Mail I saw that Senator Hayden, as chairman of your 
committee, had already presented preliminary recommen- 
dations which, if accepted, would have the effect of elimi- 
nating some of the serious inequities in connection with 
employees’ profit-sharing plans which we brought to your 
attention. So serious were these inequities that we simply 
did not believe them to be intentional, and we said so in 
the brief before you. On behalf of all our members who 
operate profit-sharing plans, we are indeed grateful for 
your recommendations. 


The Acting Chairman: Of course, you are aware that our 
recommendation is no guarantee of success? 


Mr. Campbell: We realize that, but we do appreciate the 
fact that you have taken such a great interest in our cause, 
because we think it is a very good and worthy one. 


There are two items outstanding at this time regarding 
employees’ profit sharing plans. Lump sum averaging 
should continue to be available to members of employee 
profit sharing plans. As Bill C-259 now stands, section 36 
disappears and there is nothing adequate to take its place. 
The second point is only a technical variation on a recom- 
mendation that Senator Hayden has already made, and 
that is that capital gains should be taxed as capital gains. 
If a member of the employees’ profit sharing fund with- 
draws his holdings in cash, the portion of that cash that 
represents unrealized capital gains of the fund should be 
taxed as capital gains in the hands of the employees. 


The Acting Chairman: At the time of his retirement. 


Mr. Campbell: Let us deal now with deferred profit shar- 
ing plans. We contend that if the proposed tax reform bill 
goes through without a change, it will, for all intents and 
purposes, kill deferred profit sharing plans. The Govern- 
ment is not making deferred profit sharing plans illegal; 
but it proposes to penalize a member of a deferred profit 
sharing plan with heavy taxes and the member has virtual- 
ly no choice but to take his benefit in the form of an 
annuity. There is nothing basically wrong with an annuity, 
but by far the majority of employees who are members of 
a deferred profit sharing plan have traditionally preferred 
to take their benefits in a lump sum. The desires, hopes 
and aspirations of thousands of employee members have 
been built up over the years on the expectation that they 
would receive a lump sum on retirement. At this momenta 
member of a deferred profit sharing plan who takes his 
benefit in a lump sum can take advantage of a tax rate 
averaging facility under the existing section 36. Under the 
proposed tax reform that facility will be taken away from 
him and it will be replaced by an averaging system that 
has but a minimum effect. Section 36 becomes the corner- 
stone of a perfectly legitimate and widely beneficial activi- 
ty of an employer sharing with his employees the profits 
which their skill, enthusiasm and labour have produced. 
Remove that cornerstone and the whole structure comes 
tumbling down. Is it not a specious breaking of faith with 
the public to permit a perfectly legitimate practice to 
flourish and expand for many years and then, suddenly, 
for no reason that we have been able to ascertain, abro- 
gate the law and so destroy the whole foundation of 
deferred profit sharing? 
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Mr. Chairman, as one who has practised profit sharing 
for many years, I could talk endlessly on this subject, but I 
will not take up your valuable time by doing so. Let me 
conclude by saying that profit sharing does not only bene- 
fit the small employee who, without it, might never have a 
chance to build capital of his own which could make him 
secure and independent in his retirement years. Not only 
that, but having some capital behind him he remains a far 
greater tax revenue producer than if he were forced to live 
on a fixed annuity. 


The Acting Chairman: Would you like to explain that 
point briefly? 


Mr. Campbell: For example, if you were on a fixed annui- 
ty and you worked hard all your life, as many labour 
people have to, to pay off a mortgage on their little house, 
or to puta boy or girl through college, this takes just about 
everything they have accumulated in their lifetime. If they 
need an additional sum to take a trip to see Aunt Minnie in 
Great Britain, or to pay off their mortgage, or to send a 
third child to college, how are they going to do this ona 
fixed annuity pension? It is most difficult. 


The Acting Chairman: We have had evidence on earlier 
occasions that very often these lump sum payments are 
re-invested in businesses by people who are able to run a 
new business after retiring from their original business. 


Mr. Campbell: Thank you senator, I was going to come to 
that. This is true. I think you will agree that at present the 
norm is to retire at 60 or even 55. People with great 
amounts of capital set up thriving businesses and pay 
great corporation taxes to our government. In our own 
company we have a case where a young engineer started 
with us after graduating, around the age of 22, and in 15 or 
20 years he has a large sum of capital. The only way he can 
get this capital out is to leave the company. They get this 
lovely little lump sum of $25,000 or $35,000 and they start a 
business which is relatively adequately financed and not 
completely dependent on bank loans. As you know, the 
bank interest rates have been rather high. 


Senator Macnaughton: Would $20,000 to $35,000 be an 
average amount on retirement? 


Mr. Campbell: We began our plan in Canada in 1961; and 
in 1970 our average employee, with a $500 maximum con- 
tribution, would have around $24,000 to $25,000 to his 
credit. This is in 10 years. 


Senator Isnor: What proportion of that amount was paid 
by the company? 


Mr. Campbell: As I have said, the maximum amount paid 
by the employee was $500 a year, so for 10 years it would 
be $5,000 total. The company’s contribution would be 
$15,000. 


The Acting Chairman: That is taxed on the employee’s 
hands, as it came into his hands? 


Mr. Campbell: His own contribution, yes. He has paid tax 
on the $5,000; but the company’s contribution, which 
varies as you well know, is limited to $1,500 per employee. 
This will be changed under the new act. He pays tax on 
this amount when he takes it out. 
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The Acting Chairman: Under section 36? 
Mr. Campbell: Yes. 


The Acting Chairman: I would like to ask one very general 
question. I am sure honourable senators have other ques- 
tions to ask, but you have said that in your organization 
you have 70 member companies with 50,000 employees 
who are entitled to benefit. Would you like to hazard a 
guess as to how many other companies and their 
employees might be involved in similar deferred profit 
sharing plans that are not members of your organization? 


Mr. Campbell: I certainly would, because part of my job 
as Chairman of the Institute is to run down these figures. I 
would say there are in excess of 100,000 working 
employees directly involved in profit sharing plans. As you 
know, the plans vary but they are basically the same. What 
so many people do not realize is that profit sharing plans 
are not a substitute for poor wages; they are over and 
above the normal going rate of wages. 


Senator Isnor: Mr. Campbell, do all of the colleagues who 
are with you today use the same profit sharing plan? 


Mr. Campbell: No, senator, the plans vary. In principle 
they are similar, but there are many different types of 
profit sharing plan, some being combined with pension, 
some being cash, as you know. I would like to have Mr. 
Welch answer that question because he is one of the tax 
experts, of Mr. King. 


Mr. M. G. Welch, Tax Supervisor, Allstate Insurance Compa- 
ny of Canada: There is one point which was brought up by 
Senator Isnor regarding whether these were executive or 
non-executive employees. 


Senator Isnor: No, I made the observation that this would 
apply mostly to executives because of the large amount 
involved, as mentioned by Mr. Campbell. 


Mr. Welsh: We have a case of a girl in Vancouver who 
works in our service and claims department. She is a 
service representative; she is not a manager or supervisor. 
She has been in the plan for 15 years and has contributed 
$3,600. The company has contributed $6,600. She now has 
to her credit $22,000 after 15 years. 


Senator Isnor: That is an exceptional case is it not? 
Mr. Campbell: Oh no, it is not an exceptional case. 


Mr. Welch: I have a whole list before me. If she stays with 
the plan another 15 years she will have at least four times 
that amount, and probably more. She will have at least 
$88,000 and probably $60,000 will be capital gain. She 
would be taxed on $30,000 capital gains. We feel that the 
retention of the lump sum averaging principle is so impor- 
tant. If this person wishes to go into a business or wishes 
to use it for some other purpose on retirement, with the 
lump sum averaging principle removed it will be impossi- 
ble for her to do this. This is very significant to people 
right down the line. This particular person makes around 
$7,200 a year. She is not in the high income bracket, and 
she is not an exception. 


Mr. T. van Zuiden,. Dominion Foundries and Steel Limited: 
Mr. Chairman, may I make a comment? I think we should 


November 10, 1971 


understand that in all of the plans that we have been 
talking about this applies equally to all employees in all 
companies. 


Mr. Campbell: Right from the chairman of the board to 
the men who sweep out the back shop. This plan is for all 
employees; it is underlined four times. The only difference 
is the amount contributed. If one cannot afford to contrib- 
ute $100 or the maximum of $500, he still shares in the 
profits. 


The Acting Chairman: Would you care to comment on 
what you think might be the reason for the requirement in 
the bill that an annuity be purchased, rather than a lump 
sum payment taken? 


Mr. H. A. King, Vice-Chairman, Institute of Profit Sharing: We 
have had many discussions with representatives of the 
Department of Finance regarding this forcing employees 
literally, by high taxation on a lump sum, to buy annuities. 
Although they have never actually said this in so many 
words, one reason is that it might be more socially accept- 
able and would ensure that the individual at the age of 65 
would not squander the lump sum. 


The Acting Chairman: Did the officials of the department 
tell you that this was their reason? 


Mr. King: No one actually said that. When asked the 
reason for doing this, no one ever says that they are afraid 
that a lump sum in the hands of a retiring employee will be 
spent in a prodigal way. However, having attempted to 
ascertain the reason, we can only conclude by what they 
do not say that that must be it. 


In our particular company, Simpsons-Sears, approxi- 
mately 99 per cent of our employees withdraw the lump 
sum. None has ever, to my knowledge, become a money 
waster or a welfare burden in the community. 


Senator Isnor: 99 per cent are individuals of that type? 


Mr. King: Most of them take their shares of the company 
and keep that as an investment. That will represent 
approximately half of what they have. In that way they 
continue their identification with the company and have a 
hedge against inflation. Most of our employees have been 
shareholders and have held their shares until retirement. 


The Honourable Lazarus Phillips, Chief Counsel to the Com- 
mittee: I am sure you will appreciate from the interim 
report, which you saw last week, that this committee has 
given serious consideration to this whole problem. 


Mr. King: Yes. 


Hon. Mr. Phillips: As I understand the situation, generally 
you are happy with our suggested treatment with respect 
to capital gains. That is more particularly so in the case of 
companies in which part of the deferred profit is reflected 
in the shares of the company employer. Am I correct in 
that? 


Mr. Campbell: We think that is very equitable. 


Hon. Mr. Phillips: So the committee need not be seized 
further with that particular aspect. 
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Mr. Campbell: That is correct. 


Hon. Mr. Phillips: Are we really down to the point where 
this committee did not go as far as suggested in the Simp- 
sons-Sears brief? I forget whether Allstate took the same 
position, but it was the transposition of the current section 
36 into the new bill. Without that transposition, because 
the committee did not go that far, you still feel that it will 
be difficult to live under the new bill, on the assumption 
that our representations are reflected in amendment? 


Mr. Campbell: Yes, we must have this averaging bcecause 
otherwise, particularly in deferred profit-sharing plans, 
the whole system collapses. 


The Acting Chairman: Would you point out to the commit- 
tee the averaging in section 36 which is most helpful to 
you? 


Mr. Campbell: I think it is fair to everyone. The last three 
years prior to retirement is averaged, which in most cases 
is the most highly productive and highest paid period. 
There might be the odd exception, but most people then 
are at their highest remuneration level. 


Hon. Mr. Phillips: Honourable senators will find that at 
page 2 of the brief, under the heading ‘‘Proposed Section 
147, ‘Deferred Profit-Sharing plans’'. The reference to 
section 36, saying that it is crucial, which is basically your 
case, appears in the second paragraph on page 3. 


The Acting Chairman: Mr. Phillips, would you care simply 
to put before the committee the averaging permitted under 
section 36, and the proposed general averaging formula 
which the brief indicates has only a minimal effect? 


Hon. Mr. Phillips: I suggest that the witnesses draw the 
distinction based upon a certain defined income. 


Mr. Campbell: Would you please tell us what you wish us 
to discuss? 


The Acting Chairman: The committee might be interested 
to know the difference between the averaging permitted 
by section 36 of the present act and the proposed general 
averaging formula provided in the bill, which your brief 
describes as having only a minimal effect. 


Mr. van Zuiden: The general averaging, as provided in the 
bill, gives the member retiring from our Dofasco plant 
probably not more than a 10 per cent reduction from the 
tax that he would pay if he were taking his withdrawal as 
a lump sum and paying the marginal rate. It is actually a 
useless provision in so far as it applies to our plant and 
possibly to some of the others. 


The Acting Chairman: What is the formula for general 
averaging which the bill provides and to which you object? 


Mr. van Zuiden: I do not object to the formula, but I think 
it has more application for those with a very high income, 
such as actors, in a short span of years. 


Mr. Welch: It is more important to deferred profit-shar- 
ing plans, but it is also important to employee profit-shar- 
ing plans. Almost every member who stays in for 30 years 
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will be faced with the problem of having a large sum of 
money taxed at a given time. 


The Acting Chairman: At marginal rates, or a little better. 


Mr. Welch: Yes. We are considering two types of averag- 
ing. One is the old section 36, which is lump sum averag- 
ing. I do not consider that this has been carried forward 
into the new legislation at all. 


General averaging is something entirely different, witha 
different purpose. Lump sum averaging under section 36 
was for specific cases of employees or individual taxpay- 
ers receiving large sums of money at the end of their 
working life. 


Hon. Mr. Phillips: I know the answer and the definition, 
but I think it should come from the witnesses themselves. 
We are all clear that under section 36 the last three years 
prior to the profit-sharing plan coming into effect are 
taken. I believe the Chairman desires further clarification 
for the senators of the situation involving the last three 
years with, presumably, the highest compensation, which 
is different from ordinary averaging, as you say, such as 
that for actors, athletes and others. 


Mr. Welch: It is not the average of his prior marginal 
rates. It is the average of the total tax paid, as related to 
his total income. Some people in the 35 or 40 per cent 
marginal tax rate bracket would end up with perhaps a 20 
per cent average, when comparing his total tax paid to his 
total income before deductions. This is the way it is done 
equitably. He is being taxed on the large lump sum in 
relation to total taxes paid, and total income over three 
years. 


The Acting Chairman: That is under section 36. 


Mr. Welch: Yes. The general averaging is for the purpose 
of smoothing out incomes of all taxpayers, mass applica- 
tion, and is in no way comparable to lump sum averaging 
under section 36. 


Basically, an over-simplification of how it works is that 
if in a given year you have an income which is 10 per cent 
higher than the previous year and 20 per cent higher than 
the last four years, that income is considered to be your 
base. On that base you pay at your normal marginal rate. 
Let us assume that somebody receives $8,000, $9,000, 
$10,000 or $11,000 over four years, and in the last year he 
gets $30,000. We take the average— 


The Acting Chairman: The $30,000 is paid out of the 
deferred profit-sharing plan? 


Hon. Mr. Phillips: No. We are talking about general ave- 
raging, as distinct from section 36. 


The Acting Chairman: Mr. Welch, for the record, we want 
to be clear on what you are saying. 


Mr. Welch: Forget the figures I have just mentioned. 
Take it that in the fifth year he has an income which is 10 
per cent higher than his prior year and 20 per cent higher 
than his average for the past four years. The higher of 
those two amounts is taken as his base, and he pays 
normal income tax on that. The figure may reach the 40 


per cent bracket. Anything beyond that base goes up from 
his marginal rate, but in steps that are made five times 
larger. In other words, if, from his base, he was ina 37 per 
cent bracket, and he receives another $2,000, he would 
then be in the 39 per cent bracket. It takes $10,000 to reach 
the 39 per cent bracket. Basically, he is building on his 
marginal rate. There is no real averaging of that lump 
sum. It is averaging of income over the years. 


Hon. Mr. Phillips: It is similar to situations where actors 
may be unemployed for a number of years and then strike 
a hit. They receive a contract, and that contract may 
include a percentage of the profits. That is the type of 
general averating we are talking about. 


Mr. Edward Hall, Simpsons Limited: You pay tax on mar- 
ginal rates up to the threshold. The problem is much more 
equitable for the lower income employee getting a lump 
sum, because he is taxed at the marginal rate up to the 
threshold, before the averaging begins. Part of the prob- 
lem is that it hits the lower-income employee much more 
than the higher-income employee. 


Hon. Mr. Phillips: Would you not agree that in cases where 
your profit-sharing plan suffers from the acquisition of 
shares of the employer company, your averaging problem 
under section 36, which has been taken away from you, is 
less serious than in the case of a company which does not 
have that type of return on a deferred profit-sharing plan? 
Roughly speaking, do we have more profit-sharing plans 
which include share-acquisition in the employer company 
than those who do not? We may probably have been 
affected by the presentation of Simpsons-Sears, which 
emphasized the acquisition of shares in the company. 


Mr. King: I am from Simpsons-Sears. I would say that so 
far as we are concerned section 36 could disappear if what 
the committee has recommended is accepted. 


Mr. Campbell: I would say that 65 per cent do not have 
shares in our companies. 


Hon. Mr. Phillips: I do not think the committee was seized 
of the vital importance of the transposition of section 36 in 
the new act. The question of lump sum averaging was 
considered, but the capital gain aspect and roll-over provi- 
sion received more attention, as you saw from the commit- 
tee’s recommendation. You have used rather strong lan- 
guage in your brief. You say that it is crucial that section 
36 be retained in its present form. 


Mr. Campbell: I would say so. 


Hon. Mr. Phillips: Is there any suggestion of a modified 
form which would involve less than that which section 36 
gives, and more than that which has been taken away? I 
believe in compromise. If you ask for a return of some- 
thing which has been taken away, you present a good case 
in asking for its return, but the likelihood is that you will 
not get it. Has any one of you given consideration to a 
mid-way point rather than the transposition of section 36? 


Mr. van Zuiden: In our case there is very little that you 
can gain from having the capital gains treatment on with- 
drawals, and it is vital for our plan that section 36 be 
retained, if at all possible. 
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On the question of compromise, I believe, as Mr. King 
pointed out, that there has been no statement from Gov- 
ernment officials on the philosophy behind the ligislation. 
I assume that they would take the profit-sharing plans 
right out of the picture. I do not think there could be a 
compromise as a substitute for what appears to us to bea 
philosophy against lump sum payment. 


Hon. Mr. Phillips: Philosophy is one thing; but you are 
taking the position that there is no alternative to section 
36. That is an unusual conclusion, because there is always 
room for compromise. 


Mr. van Zuiden: The tax paid under the section 36 
treatment is roughly equivalent to that which would be 
levied if a retired person took out an annuity. 


The Acting Chairman: You are saying that the tax to be 
collected under section 36, if it remains in the bill, would 
be approximately the same as that which would result 
form the purchase of an annuity and the annuity were 
taxed? 


Mr. King: It depends on the individual’s personal income. 
It is true to a degree, but generally speaking the tax paid 
under section 36 will exceed that pid by anyone using that 
amount of money to purchase an annuity. 


Mr. Campbell: Most of these plans are for the common 
man, the little people, for whom we, as an institute, are 
here. 


The Acting Chairman: The annuity requirement, then, has 
the effect of reducing the tax revenue. 


Mr. King: Yes, and I would think by a great amount. 


Senator Beaubien: Mr. Chairman, could we have some 
examples? It is quite difficult to follow. 


Hon. Mr. Phillips: First of all, honourable senators, if you 
turn to page 5 of the brief you will find the highlights of 
the subject matter we were discussing a few moments ago. 
The chairman asked me to deal with this, but I think it 
should be left to those interested to deal with. It concerns 
the approach of lum-sum averaging and general averag- 
ing, and it explains that general averaging is for mass 
application to ‘smooth out” year-to-year irregularities in 
ordinary income. 


The Acting Chairman: As might be the case with an actor. 


Hon. Mr. Phillips: Yes, or sometimes even a salesman on 
commission who gets a bonanza order. In such cases as 
these you get peaks and valleys, and the aim is to reach 
something of a plateau. 


The Acting Chairman: The farmers and fishermen have 
this too. 


Hon. Mr. Phillips: You get a plateau instead of a mountain 
peak or a valley. 


We are dealing with an entirely different point here, and 
that is in respect of a deferred profit given, presumably, at 
the time of retirement, with the right to average it out 
having regard to the last three years’ compensation. That 
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is roughly the difference. We are told there is no alterna- 
tive to section 36, and the Crown thus far in the new bill 
has simply deleted section 36. 


Senator Cook: Mr. Chairman, I would like to get some 
clarification with respect to the social benefits. If an 
employee retires and he receives, say, $25,000 or $30,000 in 
a lump sum and he dies within a year, can whatis |! of 
that amount be passed on to his family? What hap_e? s if 
he is forced to purchase an annuity in the amout.c of 
$25,000 or $30,000 and then dies within a year? Does it 
cease, or does his estate get a return of capital? 


Mr. Campbell: He would get some return of capital. 


Our plan is only ten years old, but our American compa- 
ny’s plan has been in force since 1947. In our own Canadi- 
an company, and our employees are very high earners, 
just about every employee has taken out only 60 to 65 per 
cent of any lump sum payment and put it in an annuity so 
that they would know they would have something. 


The Acting Chairman: And I suppose a good deal would 
depend, Senator Cook, on the provisions of the annuity 
contract. 


Mr. B. A. Diekman, Executive Director, Institute of Profit 
Sharing: It depends on how the annuity is elected. If the 
annuity dies with the beneficiary, then, that will be the end 
of it. But, for instance, my own annuity does not die with 
me; it continues to my wife if she survives me. 


Senator Cook: But it is common in an annuity contract 
that there is some guarantee of a return of the sum, is it 
not? 


Mr. Campbell: So many equal payments. 


The Acting Chairman: Or for life, or for a term of years, 
so that if there are survivors the survivors will benefit. In 
the case of a person, for example, who is a widower or a 
bachelor, let us say, perhaps he will have it for a term of 
years and if he does not survive, then his estate is entitled 
to a certain benefit. 


Hon. Mr. Phillips: Mr. Chairman, may I put a question? Is 
there a record in the institute of the number of employees 
who choose lump sum payments as distinguished from 
those who choose annuities? 


Mr. Campbell: Not in the institute. We were a branch of 
the American Council of Profit-Sharing Industries until 
two years ago, and, as you well know, the tax laws are so 
vastly different in the United States that we chose to form 
our own group. We are still closely connected with our 
American company and they help us a great deal, but we 
do not have such figures. We do have some figures from 
our own company and, as I said, the plan is only ten years 
old. We have moved our plant from Toronto to Oakville, 
and we have lost employees, and virtually all elected the 
lump sum payment. 


The Acting Chairman: That is in your company only? 


Mr. Campbell: Yes. 
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Mr. King: In the case of the Robert Simpson Company, 
the last complete year we have records for, there were 459 
people who retired and only four chose to take the annui- 
ty. That is less than one per cent. 


Senator Cook: The general question is this: The compul- 
sion, if you like, to take the option of an annuity does 
entail a sacrifice on the part of the purchaser of the 
annuity, apart from the fact that he will not have the lump 
sum. In other words, if he invested it he would not get 
back as much as he put in. 


Mr. Campbell: I do not believe he will. 


Mr. Welch: I would not agree with that. He could pur- 
chase an annuity, and if he lives a long time he may take 
out more in the long run. He can get a guarantee for five, 
ten or twenty years and slightly less annual income as a 
result of asking for a 20-year guarantee; but if he dies after 
ten years his estate receives the benefits for the next ten 
years. There is no way you can say that he might not do as 
well. He might do much better. The big thing that affects 
people is that they want the lump sum to give them the 
independence of a capital amount so that they can make 
some choice in their years of retirement and become a 
vital human being. The person who retires today does not 
want to go to his room in the corner of some garret and 
live on a monthly stipend. He is an interested, active 
human being, who wants to be part of society; he wants to 
play his part in society. He wants to go out and get another 
job to renew his interest in life. He may buy a small 
business of some kind. We have an electrician who retired 
last year and he has now put himself into a small servicing 
and repairs business. This was made possible with the 
benefits from his profit-sharing plan. 


Hon. Mr. Phillips: As I see it, going back to this commit- 
tee’s report of last week, your group is working on the 
principle that gratitude is the lively sense of favours to be 
received. Is that it? You are thankful for the reeommenda- 
tions made to date? 


Mr. Campbell: Yes, very thankful. 


Hon. Mr. Phillips: Nevertheless, that is in the past. Grati- 
tude is the lively sense of favours to be received, not 
including those we have already recommended, and you 
are insisting that section 36 is absolutely vital? 


Mr. Campbell: We sincerely believe so, sir. 


Hon. Mr. Phillips: And you are asking this committee to 


reconsider its position on this point and supplement its 
recommendations. 


Senator Beaubien: Mr. Chairman, have we looked into 
what appears to me to be the retroactive effect of this 
legislation? For example, supposing I had bought a farm 
expecting that I would receive, say, $30,000 in two years’ 
time, as a result of Bill C-259, if passed, would I not geta 
much smaller amount? If I had been working for 28 years 
and had two years to go, would this bill not be retroactive, 
resulting in my paying a larger portion of tax? 


The Acting Chairman: Certainly, this bill changes the 
rules before the end of the game. 


Senator Beaubien: Should we not insist then, with respect 
to contracts which have been entered into with employees, 
that those employees should get the same amount after 
taxes? 


The Acting Chairman: I do not believe the company is at 
fault; it is the change in the tax rules. 


Senator Beaubien: No, the company is not changing 
anything. 


The Acting Chairman: That is right. 


Senator Cook: Just along the same lines, Mr. Chairman, if 
we did not have section 36, the great majority of cases 
would have to elect to purchase annuities. 


Mr. Welch: That is right. 


Senator Cook: And if we do have section 36, would 
anyone care to hazard a guess as to whether or not it is 
going to cost the country very much in the way of lost tax 
revenue? 


Mr. Campbell: I think you will get more revenue. 


Mr. Welch: The retention of section 36 will provide great- 
er revenue than will the deletion of section 36. 


Senator Flynn: There is no doubt this bill will create more 
revenue for the Government, despite the statements made 
by Mr. Benson. 


Mr. Hall: Mr. King distributed this table of comparisons 
of income tax payable. Column 1 is the tax payable under 
section 36 of the present act, and column 3 is a rough 
comparison of the tax revenue received if the person elects 
to take an annuity guaranteed for ten years. 


The Acting Chairman: Would you identify the document 
you are reading from, please? 


Mr. King: I will identify it as being some eight or ten cases 
from our profit-sharing records. These are actual 
employees. 


The Acting Chairman: What does it purport to show? 


Mr. King: It purports to show for employee “A”, who has 
been in the fund for 24 years, that his earnings in the last 
year of employment were $5,125, that he has a taxable 
portion in his profit-sharing fund of $14,841. Under section 
36 he would pay a tax of $1,509. Under Bill C-259, the new 
averaging formula, he would pay a tax of $3,573. If he buys 
a 10-year annuity certain, as far as we know he will pay no 
tax because his total income will be below what is required 
to pay tax. If he takes it out as a lump sum under the 
proposal on capital gains, which is the last column, he will 
pay tax of $888. 


The Acting Chairman: That example does show that the 
retention of section 36 is more beneficial to the Treasury. 


Mr. King: Absolutely. 


The Acting Chairman: By some $600 or $700. 
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Mr. King: Here is a low- -wage earner who, by Bill C-259, The Acting Chairman: Honourable senators, you all have 
will be paying more than twice as much tax on his lump a copy of this table before you. Do you think it would be 
sum than he would have paid under section 36, so he has useful to include it in the record at this point? 


no alternative but to buy an annuity. Hist, Mandiorat nh rect 


COMPARISON OF INCOME TAX PAYABLE ON WITHDRAWALS 


Srmmpsons-Sears Prorrr SHARING RetTrREMENT FuND 


ee ee ee eee Fe ee 


(1) (2) (3) (4) 
Tax on Withdrawal 
Years Earnings Last Taxable Lump Sum Lump Sum 10 Year Lump Sum 
in Year of Portion of under Under Annuity under 
Employee Fund Employment Withdrawal Section 36 Bill C-259 Certain Proposal 

A 24 5,125 14,841 1, 509 3,573 Nil 888 
B 23 6, 840 14,050 1, 580 3,525 Nil 965 
C 19 7,155 12,911 1,829 3,219 Nil 971 
D 26 7,626 18, 304 2,549 5, 405 Nil 1,661 
E 24 8,919 18,447 2,899 5, 488 280 1,733 
F 20 9, 839 18, 637 3, 223 5,943 2,050 2, 208 
G 19 12,750 21,096 4, 241 7,624 5,050 2,762 
H 23 15,000 19, 159 4,122 7, 225 4,770 2, 268 
J 22 16, 400 22, 928 5, 654 9,378 6,050 3,179 
K 20 20,000 20, 180 5,431 8,322 5,570 3,038 


Nore: 1. All examples calculated assuming exemption for married—no dependents, standard deduction of $100 and additional exemption for age 65. 
2. Income after retirement calculated on basis of Company’s retirement formula and employee's social security benefits. 
3. Tax in column (3) calculated on capital portion only of 10 year annuity certain. 
4. Tax in column (4) is tax payable in year of withdrawal if 50% of realized capital gains, and 100% of unrealized capital gains on securities 
withdrawn in kind, are excluded from taxable portion of withdrawal. There could be further tax payable on capital gains as and when 


securities withdrawn in kind are sold. 
10.19.71 


Senator Molson: Colum 4 should be identified as what the 
proposal means. 


Mr. King: It shows at the very bottom: 


Tax itt column (4) is tax payable in year of withdrawal 
if 50% of realized capital gains, and 100% of unrealized 
capital gains on securities withdrawn in kind, are 
excluded from taxable portion of withdrawal. There 
could be further tax payable on capital gains. 
This is if they were rolled-over and tax was paid on them 
when he sold them; it would be treated as a capital gain in 
the lump sum he took out, exactly as the Senate committee 
had recommended. 


Senator Flynn: It is on the basis that he would have no 
other income that year. 


Mr. King: It is on the basis that he would have the income 
of retirement security, the Canada Pension Plan. 


Senator Flynn: And nothing else. 


Mr. King: Perhaps nothing else. 
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Senator Flynn: But if he has something else? 

The Acting Chairman: Who can say? 

Senator Flynn: The amount may be much higher. 

Mr. King: It will be higher. 

Senator Flynn: Much higher. It is a minimum in all cases. 


Mr. King: Yes. Most people in this bracket do not have 
anything else. 


Mr. van Zuiden: 
retroactivity? 


May I speak on the subject of 


The Acting Chairman: Certainly. 


Mr. van Zuiden: I think it should be made clear that there 
has been provision, of a fashion, made— 


Senator Beaubien: Provision by whom? Who has made 
provision? 
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Mr. van Zuiden: The provisions of the bill. This provides 
that accumulations of profit-sharing plans, as they will 
stand at the end of this year, will remain subject to the 
provisions of section 36, but credits that will arise after the 
end of this year will not be. Our objection on this point is 
that if a member withdraws, let us say, in ten years from 
the plan and takes advantage of section 36 on his accumu- 
lations to the end of 1971, he is denied the right to use any 
of the other averaging provisions provided in the new bill. 
Mr. Phillips asked what might be suggested in the way ofa 
compromise. It seems to me that one thing we could look 
at in terms of a compromise is to have the accumulations 
to the end of 1971 and the interest that will be earned on 
this accumulation in the future continue to be subject to 
the section 36 treatment, to provide that credits after the 
end of this year be entitled to the new provisions, but that 
the member withdrawing cannot be denied the right to use 
both, as he currently is. 


Senator Cook: Why not give the officials of the Depart- 
ment of Finance the right to have a lump-sum withdrawal? 


Senator Molson: Then they would be in favour of this. 
Mr. King: There is no doubt about that. 


The Acting Chairman: You mean under the superannua- 
tion fund? 


Senator Cook: I do not care how you do it. 
The Acting Chairman: Are there any other questions? 


Hon. Mr. Phillips: I would think on that compromise, if we 
go that far, the simplest procedure is to go back to the 
original request for continuance of section 36. 


Senator Flynn: Leave the option? 
Hon. Mr. Phillips: Yes. 


Senator Molson: Perhaps we should hear the officials 
from the department and find out just what this philoso- 
phy is. This new tax reform is supposed to bring equity in 
our lives, and it seems to me that we are running into a 
good many occasions when it does not appear on the 
surface that there is any equity at all; it seems to be 
removing equity. 


Senator Cook: “If I can’t have it, you can’t have it!” 


The Acting Chairman: At the expense of the Treasury too, 
in this case. 


Senator Molson: In this case it appears that way. 


Senator Flynn: You said it is supposed to bring equity; 
you used the word “supposed”’. 


Senator Molson: I did; I said that it is supposed to. 


Hon. Mr. Phillips: I have double-checked, honourable 
senators, and I see we dealt with the question of capital 
gains at some length, and the roll-over, but we did not 
insist, nor did we recommend that section 36 be continued. 
We more or less relied on the general averaging provisions. 


The Acting Chairman: Yes, but I think we have now 
considered the problem a little more in depth, particularly 
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with the examples in the table that has been provided. 
Perhaps we now have something to work on further on 
this point. 


Senator Flynn: The lump sum under section 36 would in 
all cases be a maximum. Whatever is the taxable income, it 
would be a maximum. 


Hon. Mr. Phillips: Average over the previous three years. 
Senator Flynn: Then it is not a maximum. 
Hon. Mr. Phillips: No, it is an average of the three years. 


Senator Flynn: If the taxpayer has other income, these 
amounts may not be true at all. 


Mr. King: That is true. 


Senator Flynn: They would vary in the same proportion 
as will the figures given in column 4. 


Mr. Hall: Roughly speaking. 


Senator Flynn: On the same basis that if you have other 
income it goes up. 


Mr. Hall: Yes. 

Senator Flynn: It is not a maximum. 

Mr. King: No. 

Mr. Hall: This is just considered as employees’ income. 


Mr. Campbell: Perhaps I could suggest that this would 
pertain to virtually all top management people, because 
presumably they have been getting more than an ordinary 
workman in salary and have other investments, so the 
government gets much more revenue. 


Senator Flynn: I always thought that was the hidden 
purpose, if not the admitted purpose, of the tax reform 
proposals; but that is something else, I suppose. 


The Acting Chairman: Are there any other questions? 


Hon. Mr. Phillips: 
gentlemen. 


I think we have got the point, 


The Acting Chairman: Gentlemen, we thank you very 
much indeed. This has been most informative and very 
helpful. 


Mr. Campbell: We certainly thank you, Mr. Chairman. 


Mr. Diekman: Mr. Chairman, instead of relying on what 
other people who have been before you have been asked to 
do, we have ourselves committed to paper a method by 
which the proposed act might be changed. 


The Acting Chairman: Do you mean that you have drafted 
some amendments? 


Mr. Diekman: Yes. 
The Acting Chairman: Could you leave them with us? 


Mr. Diekman: That is what we propose to do, with your 
permission. 


The Acting Chairman: Thank you. 
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The Acting Chairman: Honourable senators, the next brief 
will be presented by the Insurance Bureau of Canada. We 
have as witnesses Mr. Hanly, Mr. Atkins and Mr. Piper. 
Mr. Hanly is chairman of the Federal Legislation and 
Liaison Committee, and President, Dominion of Canada 
General Insurance Company. 


Mr. H. Norman Hanly, Chairman, Federal Legislation and 
Liaison Committee, Insurance Bureau of Canada: Mr. Chair- 
man and honourable senators, perhaps I should put it this 
way: I am the President of the Dominion of Canada Gen- 
eral Insurance Company; but, in addition, I am chairman 
of the Federal Legislation and Liaison Committee of the 
Insurance Bureau of Canada. 


The Insurance Bureau of Canada is an organization of 
all the major general insurance companies in Canada, 
totalling 193 groups of companies or 90 per cent of the 
general insurance business in Canada. 


The Acting Chairman: For the record, may I say that we 
had a representation here last week from the Canadian 
Life Insurance Association. Now you are representing the 
general insurance companies? 


Mr. Hanly: Yes. We are perhaps the counterpart of the 
delegation which represented the life insurance compa- 
nies, but our activities are confined to general insurance. 
About 10 per cent of the general insurance companies are 
not represented by the Insurance Bureau of Canada, and 
it is possible that one or more of those purely independent 
companies will be presenting briefs of their own or 
making recommendations. 


The Acting Chairman: That is unlikely. This is likely to be 
the last public hearing, so you will have the floor and you 
will be making the presentation. 


Mr. Hanly: Honourable senators, I have with me: Mr. 
David H. Atkins of MacDonald, Currie & Co., who is Tax 
Consultant for the Insurance Bureau of Canada; and Mr. 
E. H. S. Piper, Q.C., the General Counsel for the Insurance 
Bureau of Canada. 


Our brief was forwarded to you about ten days ago. I do 
not know whether you would like us to read the various 
points we have raised, which are few in number, or wheth- 
er there are any questions you would like to ask us regard- 
ing some of the clauses contained in our brief. 


The Acting Chairman: Mr. Hanly, would you like to make 
a general statement summarizing the brief? 


Hon. Mr. Phillips: With your approval, Mr. Chairman, I 
would like to make a suggestion. In the reading of the 
brief, I find that there are certain items which have been 
dealt with already in the interim report presented by the 
Chairman of this committee in the Senate last week. Some 
of the important items in your brief are: firstly consolidat- 
ed tax returns—which item has been dealt with at length 
by this committee in its report. 


The Acting Chairman: Have you read the report on con- 
solidated tax returns? 


Mr. Hanly: No, we have not. 
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Hon. Mr. Phillips: I would like to draw your attention to 
that. You have: firstly, consolidated tax returns; secondly 
designated surpluses—which you also dealt with... 


The Acting Chairman: And which the report dealt with. 


Hon. Mr. Phillips: Yes, which has been dealt with at length 
in this committee’s report; and, thirdly, the roll-over provi- 
sions. These are three major items which were included in 
this committee’s report last week. I suppose it is my fault. I 
should have been in touch with you, for it might have been 
desirable for you to read the report, to make certain 
whether there is anything you wish to say under these 
three headings that we have not already included in our 
report. We will study what you have to say under these 
headings, although it will be rather difficult to go back and 
deal with the same subject matter in a supplementary 
report. It would appear to me that if these three were 
eliminated you might wish to highlight some of the items 
in your presentations that have not already been dealt 
with. 


Mr. E. H. S. Piper, Q.C., General Counsel, Insurance Bureau 
of Canada: Mr. Chairman, with respect to the consolidated 
tax returns, I have seen the interim report of the Senate 
committee. It has not yet been formally brought to the 
attention of the directors of the Insurance Bureau of 
Canada. I know that my personal recommendation will be 
that we endorse it completely. 


The Acting Chairman: Then that eliminates that point. 


Mr. Piper: In regard to designated surplus, I did not have 
a chance to go into it in sufficient depth to determine 
whether or not we had anything further to say, and I 
would not want to close the door on that point. 


Hon. Mr. Phillips: Then, on roll-overs, on page 4. 


Mr. Piper: On roll-overs, I think we are in complete 
accord with the interim report. 


The Acting Chairman: It seems to me, Mr. Hanly, that 
what you have said in your brief about designated surplus 
does not touch any point that was not considered by the 
committee and perhaps dealt with in the interim report. 


Mr. Hanly: We could waive designated surplus, under 
those circumstances. 


Hon. Mr. Phillips: I would think so, and we might get 
better dividends out of the remainder of the brief and 
cover things not already studied and dealt with. 


The Acting Chairman: Would you agree to proceed along 
those lines? 


Hon. Senators: Agreed. 


Mr. Hanly: In the matter of the regulations, the Insurance 
Bureau of Canada and its member companies are some- 
what confused as to whether there will be a change in the 
regulations affecting the tax position of the companies. Of 
course, the regulations are the guiding factor. Therefore, 
we are in a position where we do not know whether the 
existing regulations will be perpetuated or whether there 
will be changes in them. 
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The first point we have to refer to is the question of 
business losses and carry-overs. Might I be permitted to 
have Mr. Atkins speak on that point? It is item number 2 
on page 1. 


Mr. David H. Atkins, Tax Consultant, Insurance Bureau 
of Canada: Mr. Chairman and honourable senators, the 
general insurance industry is one in which, in my view, 
one cannot adequately recognize the results of an entity 
within one year, in all cases. For example, catastrophes 
can occur, let us say, at intervals of some ten to twenty 
years, and in the intervening period profits may occur and 
reserves be set aside to meet future catastrophes. 


I think it is true to say that the insurance cycle is some- 
where in the region of six to eight years, being the valleys 
and peaks of the insurance industry. It could happen, and 
in some cases has happened, that an insurance company 
would incur a loss for tax purposes but, because of the 
time limitations under the existing Income Tax Act and 
the limitations under the tax reform bill, it would be 
unable to recover the benefit of those losses. 


I think it was the Royal Commission on Taxation that 
recommended carrying forward losses to extinction. 


The Acting Chairman: Yes. 


Mr. Atkins: The Insurance Bureau of Canada, I believe, 
subscribed to that view. In a brief submitted to this com- 
mittee on the White Paper on tax reform it was recom- 
mended by the Insurance Bureau of Canada that losses be 
carried forward for some ten years, because we recog- 
nized that there might be some administrative difficulties 
in keeping records longer, and we still press for a recogni- 
tion of losses for a period longer than five years. Our brief 
does contain an optional treatment, a compromise, if you 
like, and this compromise is one which is akin to that 
accorded insurance agents and brokers, whereby the 
insurance company is given the option of claiming a 
deduction for its policy reserves. 


Senator Isnor; How much longer than five years would 
you expect? 


Mr. Atkins: We did ask for ten years. 


Senator Isnor: It is a costly procedure, is it not, to carry a 
bad debt over the five-year period? 


Mr. Atkins: It is, indeed, but I think that the fear of the 
insurance companies is that a major loss might have 
occurred at a point in time, and it would be extremely 
difficult to recoup that loss in the form of income tax 
savings over the ensuing five years. It would take some 
time longer than this five years to recover or to have 
profits to match that particular loss. 


The Acting Chairman: You have made that point well, Mr. 
Atkins, and I think it is clear to the committee. On page 2 
you have an alternative to the indefinite carry-forward, 
and that is the one you have just mentioned, that policy 
reserves be deductible by general companies in full or in 
part for any taxation year. 


Mr. Atkins: That is correct. 


The Acting Chairman: Are there any questions on that 
point? 


Banking, Trade and Commerce 


November 10, 1971 


Hon. Mr. Phillips: Mr. Chairman, I should like to make the 
further suggestion that this whole question of reserves and 
so forth, as indicated in the earlier part of the presenta- 
tion, will relate itself to the income tax regulations. It is 
difficult to come to grips with it until the regulations come 
through. It is difficult to make recommendations. As a 
matter of fact, it is impossible. There are three items in 
this brief, however, that are new and that should give 
honourable senators food for thought. 


The Acting Chairman: Senator Phillips, if I may just inter- 
ject one point here, although we do not have the regula- 
tions, it seems to me to be useful that this committee 
should have remarks of witnesses, such as those present, 
in order to make them available to those who are going to 
write the regulations, so that they can take account of the 
recommendations that have been made. 


Hon. Mr. Phillips: My understanding of the matter, and I 
think it was so reported, Mr. Chairman, is that the Depart- 
ment of Finance has asked this committee to forward to 
the department all briefs that have been submitted to the 
committee. You will remember that the committee, in 
order to save printing costs, agreed that briefs would not 
form part of the record. The department does receive the 
evidence and the discussions, because they are printed, 
but in addition all the briefs that have been presented to 
date, including the ones now being heard, will go to the 
Department of Finance. 


Now, I would like to refer to the three interesting points 
that have been raised in this brief. The one of major 
importance, to my mind, is that which appears on page 4 
of the brief. I refer to ‘Refundable Dividend Tax on 
Hand.” It is a short statement, item No. 6, and I should like 
to discuss it with honourable senators for a minute. 


The basic point here is that the Senate, in its report on 
the White Paper, took the position that there should be no 
difference between public companies and private compa- 
nies, but its recommendation was not accepted, and we 
end up in the bill with exempt income from one Canadian 
company to another in so far as dividends are concerned, 
subject to a 331/3 per cent tax refundable when the 
exempt income is declared out by way of dividend. 


The gentlemen before us have taken the position that it 
might suit their purpose to pay the tax, have the refunda- 
ble credit and not pay out the dividends. They, therefore, 
recommend that the refundable dividend tax be regarded 
as an asset of the corporation in its declaration to the 
Superintendent of Insurance. I believe that is what you are 
asking, Mr. Atkins. Will you develop that, because that 
relates itself to your particular industry? 


Mr. Atkins: We are not seeking that dividends be not paid 
out. The insurance industry, generally speaking, under the 
federal insurance acts, is limited as to the amount of 
dividends it may pay out. One good example is, I believe, 
section 103 of the Canadian and British Insurance Compa- 
nies Act which prohibits a federal Canadian insurance 
company declaring dividends in excess of 75 per cent of 
the average profits of the three preceding years. Conse- 
quently, given these limitations, it is extremely difficult to 
recoup the taxes paid and placed in the tax refundable 
account. One law conflicts with the other. 
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Hon. Mr. Phillips: I think that is an important point. You 
find yourself in a position where you have a refundable 
asset, but you are not able to get it out because, under the 
statute law, you cannot declare the dividends out to get it 
back. 


Mr. Atkins: That is right. 


Mr. Hanly: That section of the insurance act, Mr. Chair- 
man, is section 105. Section 103 is also affected. 


Hon. Mr. Phillips: What is the section, please? 


Mr. Atkins: Section 105 of the Canadian and British 
Insurance Companies Act is the 75 per cent rule. Section 
103 is a further solvency limitation provision of that act. 
Therefore, we are bound by law as to dividends. 


Hon. Mr. Phillips: You did not say that in your brief, did 
you? 


Mr. Atkins: No. It is an innuendo contained in the last 
sentence of that paragraph. 


Hon. Mr. Phillips: But this committee does not deal in 
innuendoes. It is much too important a committee for that. 
It is prohibited by law beyond 75 per cent. Thank you. 


Mr. Atkins: Given these tests contained in the insurance 
acts which look to assets which are deemed to be admitted, 
a downward spiral might occur if the refundable tax 
account were not to be regarded as admitted assets, 
because that is the very instrument which enables an 
insurance company to pay a dividend. 


Hon. Mr. Phillips: It is a simple point, but a very impor- 
tant one. 


The Acting Chairman: It may be very simple, but I think it 
would be useful to have a practical example on the record 
to illustrate the points made in paragraph (6) “Refundable 
Dividend Tax on Hand.” In fact, honourable senators, it 
might be useful were we to incorporate that particular 
paragraph at this stage. Is it agreed, honourable senators? 


Hon. Senators: Agreed. 


The paragraph reads as follows: 
(6) Refundable Dividend Tax on Hand 


It is very likely that many insurers will have as an 
asset “refundable dividend tax on hand’’. This asset 
will become significant over the years as a result of the 
investment income from the substantial investment 
portfolio that the general insurers are required to 
maintain. It is reeommended that this asset be accept- 
ed by the Superintendent of Insurance as an admitted 
asset. If this refundable tax is not admitted the solven- 
cy of insurers will be adversely affected. In addition, 
since dividend payments are by law tied to solvency, 
the very instrument required to recoup this refundable 
tax will be restricted. 


Senator Beaubien: Mr. Chairman, should we not have a 
suggestion as to what should be done about it? 
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The Acting Chairman: Do you think, Senator Beaubien, 
that it would be helpful for us to have a practical example 
from Mr. Atkins illustrating this point, and then we can 
come to yours? 


Senator Beaubien: All right. 


Mr. Atkins: In this example we are dealing with a Canadi- 
an private corporation. 


Hon. Mr. Phillips: Take the sum of $75,000 because then, 
when using 33 1/3 per cent tax, you will have nice round 
figures. 


Mr. Atkins: A Canadian private corporation is a general 
insurance company incorporated under the federal Insur- 
ance Act. Let us assume that this company has broken 
even on its underwriting account. Now let us assume that 
it has received $75,000 of dividend income, and let us also 
assume that under the tests of section 103 of the Canadian 
and British Insurance Companies Act its assets are $115,- 
000 and its abilities $100,000. 


If I may just in two sentences explain section 103, an 
insurance company must maintain at all times assets of 
115 per cent of its liabilities at 100 per cent. Therefore, this 
particular company is at the minimum solvency limit. The 
company, having received the $75,000 dividend income, 
pays the one-third tax, or $25,000. Now let us assume that 
that $25,000 is not to be regarded as an admitted asset. 


Senator Isnor: How would you treat that $25,000? 


Mr. Atkins: From an accounting standpoint it would be 
treated as an asset, but from an Insurance Act standpoint 
we do not know, and I am assuming the worst—that under 
the insurance regulations it may not be regarded as an 
admitted asset. 


Senator Flynn: But the $25,000 is paid out as a tax? 


Mr. Atkins: It is paid to the government as a refundable 
tax. 


Hon. Mr. Phillips: Senator Isnor, it is a little easier to 
understand if you keep in mind that an asset is really an 
asset if it has no strings attached to it. But if it is a 
conditional asset, in the sense that you have to pay out 
dividends in order to get it back, it is hardly an asset in the 
ordinary sense of the term. 


Senator Flynn: It is an eventual asset. 


Hon. Mr. Phillips: It is not even an eventual asset, because 
it may not be possible to declare dividends. 


The Acting Chairman: In any event, as the example 
unfolds, I think this will become clear. I think Senator 
Isnor will be helped by the completion of the explanation. 


Mr. Atkins: The Board of Directors would meet to deter- 
mine whether they should declare a dividend, and would 
receive, I hope, tax consultant advice in view of the tax 
reform bill. They would also naturally wish to recover as 
much tax existing in the tax refundable account as possi- 
ble. Under insurance law the directors would be unable to 
declare a dividend of more than $50,000 if insurance law 
does not regard the $25,000 paid in the refundable account 
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as being an admitted asset. If the $25,000 were treated as 
an admitted asset, then the directors would be able to pay 
a dividend of $75,000 and to recoup the full amount includ- 
ed under the tax refundable account. 


The point of paragraph 6 of our brief is that we would 
very much like to have any amounts contained under the 
tax refundable account as admitted assets and therefore 
forming part of the solvency tests which condition the 
payment of dividends. 


Senator Isnor: The purpose of that would be to permit 
you to pay a larger dividend? 


Mr. Atkins: Exactly, to permit the industry to recover 
taxes paid on dividends which it is entitled to recover 
under the tax reform bill. 


Senator Cook: Would you care to express an opinion 
about the solvency tests? Do you think section 103 or 
section 105 could be further relaxed, or do you think they 
are at their minimum now? 


Mr. Hanly: I would doubt if the Department of Insurance 
would be agréeable to any relaxation, as they are vitally 
concerned with the solvency of companies and any relaxa- 
tion might create difficulties. 


Senator Beaubien: Mr. Atkins, taking the figures that you 
have given us, what happens now before Bill C-259 goes 
through? How do you stand at the moment? Say you get 
$75,000 in dividends, how does that work out so far as tax 
is concerned now? 


Mr. Atkins: If the dividends are received from taxable 
Canadian corporations, the dividends would come in tax 
free and the pay-out to the shareholders would also be tax 
free. It would flow right through. 


Hon. Mr. Phillips: We are back to the question where this 
Senate committee took the position that it would be most 
unfair and inequitable to draw a distinction between 
public and private companies. We discussed that last week 
and the week before. We are back now to the position 
where private companies are discriminated against in the 
terms of imposition of tax at 33 1/3 per cent, even if it is 
refundable, as against public corporations who get the 
exempt income and have no problems at all. It is aggravat- 
ed for insurance companies because, by law, they are 
limited in their treatment of their asset position and of 
their dividend policy. Here they are facing the position of a 
33 1/3 per cent tax refundable, conditional upon the pay- 
ment out of the entire exempt dividends, which they 
cannot do because they may not meet the 115 per cent test 
on solvency in relation to 100 per cent liabilities; and they 
are caught also because they are not able to declare the 
entire exempt dividend because the Insurance Act pre- 
vents their doing so. 


Senator Cook: There is a clear conflict between the two 
acts. 


Hon. Mr. Phillips: Yes, so this is a very important item 
that has to be dealt with. 
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Senator Flynn: Inasmuch as our recommendation has not 
been accepted by the government, is the solution here or in 
the Insurance Act? 


Hon. Mr. Phillips: I was thinking, whether it is relevant or 
not, that it would appear to me that reference should be 
made here in the report, because it does come under the 
revenue statute and the problem arises out of the revenue 
statute, and we cannot very well suggest an amendment in 
the revenue statute as related to the Insurance Act. 


Senator Flynn: There is no sense in repeating our views 
on that subject. 


Hon. Mr. Phillips: Yes, and then to indicate how inequita- 
bly it works out and how impossible the application of it is 
in instances such as this. We suggest consideration of 
appropriate remedies to meet this type of situation. We 
cannot very well take jurisdiction over the Insurance Act. 


The Acting Chairman: Are there any other questions on 
that point, honourable senators? 


Hon. Mr. Phillips: The other point is one which we thought 
had considerable merit, and the investment dealers dealt 
with it at the time of the White Paper. That is the sugges- 
tion regarding withholding taxes on certain types of 
bonds, whether they are Government bonds or not. You 
will find this on page 3. This question has always intrigued 
our committee, and it goes to the debatable area as to 
whether or not we want foreign investments coming into 
this country. 


At the time of our discussion on the White Paper, we 
took the position that we should be encouraging foreign 
capital to come into our country, provided it comes in the 
form of a foreign debt, on the theory that if you have a 
debt you pay it back. I had the honour of being vice-chair- 
man at the time of the White Paper; and I pointed out that 
in the nineteenth century the Americans were lucky that 
the British used to lend money to the United States which 
was paid back. The Americans used the profits to develop 
their own resources and came up here and were smart 
enough to buy equity stock rather than bonds. This nine- 
teenth century debt has created part of the problem in our 
country—the twentieth century equity from America to 
Canada. This has been our economic problem in the last 
150 years. One of the suggestions we made was that in 
order to attract foreign capital to Canada bonds could be 
purchased rather than equity stock; and we could elimi- 
nate the withholding tax on the interest to non-residents 
with respect to funded debts of Canadian debtor compa- 
nies. This would be helpful to investors who live in coun- 
tries where there are no tax treaties, or where there are 
particular benign forms of tax legislation. You have the 
flow of capital here in the form of a debt, you lose the 
withholding tax, but at the same time you stop the flow of 
equity money coming to Canada and you put out a teaser 
by saying, “If you want to buy our bonds and debentures, 
you are most welcome and there will be no withholding 
tax.” Then the feeling was that we ought to do this only up 
to a certain amount, on the theory that we do not want to 
become Santa Clauses regarding new sums coming into 
Canada. The feeling was that there might be a ceiling on 
the amount. 
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Senator Flynn: These views were not accepted by the 
Government. 


Hon. Mr. Phillips: No, they were not accepted at all. But 
this brief gives us the opportunity, if we desire, to deal 
with it again. 


The Acting Chairman: I wonder if one of the witnesses 
would explain the statement on page 3, at the end of 
paragraph 4, which states: 


At present the “withholding tax exempt” bond— 


Would you give an example of a withholding tax exempt 
bond? 


Senator Beaubien: Mr. Chairman, when Churchill Falls 
was built $500 million was raised in bonds by a special act 
and they were made tax-exempt bonds. 


Senator Molson: You are speaking about withholding tax? 
Senator Beaubien: Yes. Is this a good example? 


Mr. Keith Sandford, Special Consultant, the Royal Architec- 
tural Institute of Canada: Yes, that is a good example. These 
were Government of Canada bonds. 


The Acting Chairman: Government of Canada bonds 
which were designated as withholding tax— 


Senator Molson: No, these were Churchill Falls bonds. 
Hon. Mr. Phillips: These were allowed by a special statute. 
Senator Flynn: Only the federal Government can do that. 


The Acting Chairman: A special statute exempted these 
bonds from the normal provisions of the Income Tax Act. 


Senator Flynn: This would be under federal legislation 
only? 


The Acting Chairman: Yes. 


Hon. Mr. Phillips: The question arises as to whether this 
committee feels that the principle of inviting foreign debt 
money should be accepted and that a withholding tax, up 
to a reasonable amount, be considered highly desirable. I 
do not think that this committee can name a certain figure, 
and we certainly cannot apply it to a particular industry. 


Senator Flynn: Will you refresh my memory on the princi- 
ple that there should be a ceiling? 


Hon. Mr. Phillips: The feeling was that if we had large 
sums of money coming into Canada and finding a haven in 
terms of a yield, if Canada did not get something out of it, 
this would be undesirable. It was probably more a reaction 
of not wanting to be a haven for large sums of money 
coming into Canada, getting their yield from Canadian 
corporations, which yield is deductible as an expense to 
Canadian companies because it was an interest payment 
to a non-resident, without having some revenue go to the 
Crown. 


Senator Flynn: You mean a ceiling for each venture? 
Hon. Mr. Phillips: No, a ceiling for each debtor company. 


Senator Flynn: —or for each venture? 
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The Acting Chairman: This would not be easy to draft. 
Hon. Mr. Phillips: No. 


Senator Flynn: For instance, let us take the James Bay 
project as an example. If you had to borrow $1 billion or 
$2 billion, they would want a ceiling in such a case. 


Hon. Mr. Phillips: At this stage I would say that it would 
be highly desirable for this committee to accept and reiter- 
ate this principle, because there is much to be said in 
favour of the concept of eliminating a withholding tax ona 
funded debt owned by a non-resident. 


Senator Flynn: I agree with you. I was just wondering 
whether the principle of a ceiling should be reiterated. 


Hon. Mr. Phillips: No, I feel that we should just deal with 
the principle of inviting foreign capital into Canada in the 
form of an acquisition of a Canadian funded debt. In that 
way it would probably slow down investments in Canadi- 
an equity participation and give Canadians, through their 
savings, a greater chance to acquire equity. 


The Acting Chairman: The conclusion of the section 
which is on page 3 is that the witnesses strongly recom- 
mend that withholding taxes levied on dividends and 
branch profits be retained at their present level of 15 per 
cent, and that the issuance of withholding tax exempt 
bonds be maintained. 


Senator Flynn: But this would not be selective. You do not 
mean that this should be a privilege granted to certain 
classes of bonds? 


Mr. Atkins: The existing section 106, subsection 1, clause 
(b) lists the various types of bonds which a non-resident 
may purchase and upon which there is no withholding tax. 


Senator Flynn: Do you not think it would be better to 
apply it as a general rule, as we have already suggested? 


The Acting Chairman: Across the board. 


Senator Flynn: Yes, not selective, in order to attract all 
possible investments in this form. 


Senator Cook: Care must be taken not to give the best of 
both worlds. In the situation of a project that will cost $10 
million, with $250,000 wholly-owned shares and $9,750,000- 
worth of tax exempt bonds, the exemption on the with- 
holding tax would be received and after the debt is paid 
the concern would be owned anyhow. 


Hon. Mr. Phillips: You are quite right. In relation to the 
equity it may be a $50-million investment owned entirely 
by the non-resident with no Canadian participation. It 
must be dealt with on the principle that the importation of 
foreign money, following the exemption on funded debt in 
a Canadian company, be related to the encouragement to 
be given to Canadians to acquire equity. 


Senator Flynn: Not tied to the equity investment. 
Hon. Mr. Phillips: That is right. 


Senator Molson: The transfer of the equity investment 
would have to take place the day after the bond deal was 
closed. 
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Senator Beaubien: Could it be left to the discretion of the 
minister? 


Hon. Mr. Phillips: This brief presents an opportunity for 
us to bring back into consideration the point we previously 
made. 


The Acting Chairman: Is that agreed? 
Hon. Senators: Agreed. 


Mr. Atkins: With regard to these particular types of 
bonds, I think the industry recognizes that where they are 
deployed in the Canadian business then, of course, normal 
income tax rates would apply. When I say ‘‘excess bonds,” 
I refer to those which, in order to do business in Canada, 
one is required by insurance law to place on deposit with 
the federal Government. Those bonds may not necessarily 
be used in the day-to-day business of the Canadian 
operations. 


Hon. Mr. Phillips: Frankly, I feel that that phase comes 
closer to the insurance act, as opposed to this legislation. 


Senator Gélinas: Would that include convertible bonds? 


Mr. Atkins: I think so, but there are limitations on equities 
for an insurance company. Upon conversion, the insur- 
ance company may find itself offside. That is my immedi- 
ate reaction. 


Hon. Mr. Phillips: The third point was with respect to 
ineligible investments. That is mentioned at page 5 of the 
brief. 


Mr. Atkins: Under section 63 of the Canadian and British 
Insurance Companies Act, and similar sections of the pro- 
vincial insurance companies acts, an insurance company 
is obliged to invest in certain types of securities, in the 
main long-term bonds, Government bonds and similar 
instruments. There are limitations as to the amount of 
equity that may be held. 


A reading of the benefits, so-called, given to small busi- 
ness under the Tax Reform bill, reveals that where profits 
in a small business are re-invested in the business in the 
form of certain types of securities, there is a limitation on 
the small business incentive. Insurance companies, being 
obliged by law to invest in securities normally of a dura- 
tion of over one year, will find themselves investing in 
ineligible investments under the small business section of 
the act and therefore unable to avail themselves of the 
small business deductions. 


Hon. Mr. Phillips: This is another aspect of the point 
which we discussed with respect to the refundable tax. 
That which is eligible under the insurance laws becomes 


ineligible under the small business section of the Revenue 
Act. 


In a nutshell the recommendation is at the end of the 
paragraph, honourable senators: “We recommend that 
investments which are allowed under the various Insur- 
ance Acts be regarded as eligible investments for small 
Canadian insurers.” 


Under the small business section certain of these invest- 
ments would be ineligible. 


The Acting Chairman: Because of the term of the 


investment. 


Hon. Mr. Phillips: Yes; it falls under the same heading as 
the refundable asset we discussed. We can draw the atten- 
tion of the Minister of Finance to the inconsistency. 


The Acting Chairman: There is a conflict between the 
insurance act and the tax act. 


Gentlemen, have you any other points to make, or .con- 
clusions to submit to the committee? 


Senator Flynn: Does this apply to all insurance compa- 
nies, including life insurance companies? 


The Acting Chairman: At the outset, Senator Flynn, the 
witnesses stated that they were speaking exclusively to the 
problems of general, rather than life insurance. You will 
remember that last week representatives of the Canadian 
Life Insurance Asssciation appeared before the 
committee. 


Gentlemen, thank you very much indeed. 


The Acting Chairman: The next submission is by The 
Royal Architectural Institute of Canada. Messrs. Lalonde, 
Rounthwaite, Salter and Sandford are here. 


Mr. Lalonde, would you care to introduce your col- 
leagues and make an opening statement? 


Mr. Jean-Louis Lalonde, President, The Royal Architectural 
Institute of Canada: Thank you, Mr. Chairman. The Insti- 
tute represents 3,200 architects throughout the country. 
Mr. Rounthwaite is its Vice-President; Mr. Salter is Direc- 
tor of Professional Services at the Institute headquarters; 
and Mr. Keith Sandford is our Tax Consultant. 


The architects of this country are quite impressed by the 
work of this committee. This is mostly due to the fact that 
last year, when we presented our brief, it was well 
received and of the many points brought up quite a few 
are reflected in the text of the bill. 


The Acting Chairman: Your brief indicates that of eight, . 
five were dealt with. 


Mr. Lalonde: That is right. We are thankful for that. 


Hon. Mr. Phillips: Your track record is better than ours! 


Mr. Lalonde: As architects, we feel that we fulfill an 
important role in society, a role which has been recog- 
nized, either in our professional capacity or as businesses. 
We have commented on what we understand the tax law 
will do to us, and there are two or three points with which 
we are not quite happy. 


The Acting Chairman: Perhaps one of them is that you 
think the act should not be brought into force at the end of 
1971, but that it should be delayed for one year. 


Mr. Lalonde: Yes. I will go into that in more detail. 


The Acting Chairman: Would you deal with that now, 
please? 
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Mr. Lalonde: Yes. We suggest that there should be more 
time to study and discuss the bill. We hope, with more 
time, to be in a better position to win our points and to 
understand and advise our members on how the new law 
will affect them. Mr. Sandford is better able to speak on 
the tax law dealing with the new partnership provisions. 
My contribution is that of a citizen rather than an archi- 
tect. We approve of the basic intentions of distributing the 
load in a more just way, but we do not understand exactly 
how it is proposed to be done. As citizens we are not 
completely convinced that it is being done properly. When 
society needs 700 pages of text in connection with a par- 
ticular law, and loads of literature to go with it to deter- 
mine the method of imposing tax, something is wrong with 
our society. 


Senator Walker: Or with the Government. 


Mr. Lalonde: Some of you will remember that when we 
were in school we learned ‘‘Ce qui se concoit clairement, 
les mots pour le dire viennent aisément.” I do not know if 
there is an equivalent in English; it is difficult to translate. 
However, it does not seem to be a fact in relation to this 
law. 


The Acting Chairman: We have complained time after 
time about that to tax experts and the draftsman. The last 
time we complained to them during the sittings of this 
committee they told us that the complications resulted 
from the interpretation of benefits to taxpayers. After 
sitting here for a month and a half listening to various 
groups, I am sure that it is very difficult for the general 
public to understand the bill. However, that is a fact of life. 


Senator Flynn: Except that, the benefit to the taxpayer, if 
the bill is enacted, will be transferred mostly to trust 
companies and lawyers, because no one will be able to 
prepare his own income tax return. 


Mr. Lalonde: There must be incentives in some part of 
our economy. I cannot avoid feeling that we have here the 
result of a tremendous effort on the part of technical 
people, but there is probably a lack of leadership in being 
able to present the material in an untechnical way, in a 
simple way, to enable citizens to understand it. Iam trying 
that to our request for a delay in the enactment of the bill 
so that we might have more time to study and understand 
it, and so that the Government might have time to redraft 
it in a way that it can communicate properly with citizens. 
We are really offering the Government more time to make 
the bill more efficient. 


Senator Flynn: In that you are joined with some provin- 
cial treasurers. 


The Acting Chairman: To reach an Utopia we should have 
a tax act which could be comprehended by the majority of 
citizens. 


Mr. Lalonde: Yes, but that would be stretching it too far. 
Senator Cook: It would also be unfair to tax consultants! 


Mr. Lalonde: Architects relate themselves to human 
values and social considerations. Mr. Chairman, that is the 
only contribution that I can make. I will now ask my 
confreres to continue. 
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Senator Salter A. Hayden (Chairman) in the Chair. 


Mr. Lalonde: Mr. Chairman, I do not know how you 
would like us to proceed. Our brief is short, simple and 
straightforward. 


Senator Connolly: I suggest, Mr. Chairman, that the main 
point appears to be the problem of dealing with partner- 
ships. Perhaps the witnesses could direct their attention to 
that point. 


Mr. Sandford: I propose to deal with the partnership 
requirements in conjunction with the new requirements 
regarding professional income. The provisions are com- 
plex, and solicitors and auditors who have been giving 
advice have been unable to advise architectural firms on 
what action they should take to accommodate the pro- 
posed tax law. There are certain retroactive features, there 
are inequities, depending upon what point in time the tax 
year ends, and we have to tie this in with the new partner- 
ship requirements and the adjusted cost basis. In deter- 
mining all these things there a little time for preparation. 
In addition, there are corporations in the architectural 
profession that are subject to these very complex rules in 
regard to Canadian-owned private corporations. 


There are certain idiosyncrasies of the profession in the 
way income flow is related to construction. There are 
variations in projects and payment procedures affecting 
various clients. Mr. Rounthwaite will be able to give you a 
good example of the complications that arise. 


Senator Connolly: Are you familiar with the submissions 
we have had from the construction industry? 


Mr. Sandford: Yes, I was present when the Canadian 
Construction Association appeared before your commit- 
tee. 


Senator Connolly: So you are aware of the fact that we 
have had considerable evidence in that regard? 


Mr. Sandford: Yes, but the construction industry is usual- 
ly incorporated; they do not have partnerships. 


Senator Connolly: Yes. Perhaps you also should be made 
aware of the fact that this committee, in its interim report, 
proposed to deal with professional incomes on an accrual 
basis in a subsequent report. This is something you might 
direct your attention to. 


Mr. Chairman, I do not want to continue in the Chair, 
but, in my view, it will help the flow of discussion if that is 
made clear. 


The Chairman: Yes. 


Mr. C. F. T. Rounthwaite, Vice-president, Royal Architectural 
Institute of Canada: Mr. Chairman, I would like to illustrate 
two practical points. Once a tax law is enacted then there 
are regulations under the act, and in our own instance, we 
had one partner die a number of years ago and it was 
agreed with the taxation people that no goodwill would be 
attached to his estate. This estate, by the way, was in the 
six figures. Some time later another partner, who had a 
far lesser portion of the partnership, died and the same 
ruling was investigated, the decision then being that good- 
will did apply. It is difficult to conduct our affairs with a 
variation of this sort. 
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I would like to go further with respect to the question of 
accruals. One of the valves that the Government likes to 
manipulate with respect to speeding up or cooling off the 
economy is marked “construction industry”. For example, 
many projects depend upon federal and provincial sup- 
porting funds for their on-going course. In this regard, two 
years ago we, in good faith, embarked upon a large hospi- 
tal project. We are normally paid our fees in proportion to 
an agreed amount of work being done. For example, when 
the preliminary work is completed, you get your money, 
and so forth. In the case of the hospital project, we billed 
the client for some $60,000, and the client said that their 
project had been arbitrarily put back three years so they 
did not have $60,000. Under this new law it would appear 
that our firm had receivables of $60,000. We doubt if we 
will see this money for another two or three years, and yet 
we would have to pay tax on it. 


Senator Everett: Would you not be able to reserve your 
receivables if you really thought the account was in jeop- 
ardy for that length of time? 


Mr. Rounthwaite: We did not know this. 


Senator Everett: Did your clients not report to you that 
they had no money? 


Mr. Rounthwaite: Only after the bill was received. 


Senator Walker: Could you not withdraw it and say it was 
a mistake? 


Senator Flynn: It is not a bad debt. 


Senator Everett: I am not saying it is a bad debt. I am 
asking whether or not, in your judgment, you could have 
reserved the debt—not written it off, but reserved it. It is 
an entirely different accounting procedure. 


Mr. Rounthwaite: We have not written it off at all. 


Senator Everett: I realize that, but Iam asking you wheth- 
er you thought you could have reserved the debt. 


Mr. Rounthwaite: By what action? 


Senator Everett: By debiting receivables and crediting the 
reserve for bad debts. 


Senator Flynn: If the department would accept it. 
Mr. Rounthwaite: I am not prepared to call it a bad debt. 


Senator Everett: You are not prepared to call it that and 
yet you are in jeopardy? I am not suggesting that you write 
it off; you are merely reserving it because you are con- 
cerned about whether you will get it. This is a normal 
business practice. 


Senator Connolly: The account was rendered and it 
immediately became a taxation item? 


Mr. Rounthwaite: That is correct, and the client says that 
when he gets his money we will be paid. Now, the expenses 
incurred in the production of that work have. been dealth 
with on a previous occasion. 


The Chairman: What do you suggest as a remedy? 
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Mr. Rounthwaite: Because we are in this rather special 
type of work, where we are subject to these fluctuations 
beyond our control, some provision must be made so that 
these difficulties can be avoided. On the old cash basis you 
paid when you received your money. 


The Chairman: Let us forget the cash basis. What do you 
propose should be done to deal with your problem? 


Mr. Routhwaite: I feel we should have some provision 
whereby we can put such a reserve in abeyance until the 
transaction is completed and the money is paid. In other 
words, you simply say, “There it is, and when we get paid 
we will pay the tax”’. 


Senator Connolly: You are not arguing about the accrual 
as against the tax propositions? 


Mr. Rounthwaite: No. 


The Chairman: For instance, Senator Connolly, if you 
render an account and you are told that your client is 
unable to pay it because the project has been deferred for 
two or three years, the question is: What is the value of the 
account at that time? I suppose one method of approach, 
which would help to some extent, would be to value the 
account at that time. 


Mr. Rounthwaite: Mr. Chairman, our interpretation of the 
value of an account at that time would relate to the salar- 
ies that we paid in order to produce the work, but we have 
projects... 


Senator Everett: May I ask you a question befor eyou go 
on? Did you, in fact, pay tax on that amount? 


Mr. Rounthwaite: No. We were on a cash basis. 


Senator Everett: I would suggest to you that with respect 
to the particular instance you gave us, even if you were on 
an accrual basis, you could have reserved that account. 


Senator Flynn: I doubt it. 


Hon. Mr. Phillips: It all depends on when the bill is sent 
out. For example, supposing the end of the fiscal year is 
the calendar year and you send out your bill, say, at the 
end of 1971, not knowing whether it will be paid or not, if 
you are on a cash basis you have no problem if the debtor 
cannot pay because you can subsequently write it off asa 
bad dept or put it into reserve; one way or the other. On 
the other hand, if at the end of 1972 you send out that bill, 
again not knowing the status of the debtor, if you are on 
an accrual basis you are not taking the reserve because 
you have not been in touch with your debtor. 


Senator Everett: I think we agree on that, but what I am 
saying is that in the particular case brought forward they 
would have been in a position to put the account in 
reserve. 


Hon. Mr. Phillips: If, during the course of the year, you 
send the bill out and you know you will not be paid by the 
end of the year, then you are quite right in suggesting that 
you would settle for a reserve as against writing it off; but 
then you have the question, whether you write it off or 
whether you provide a reserve; as to whether the depart- 
ment will allow you to do so. It becomes a matter of’ 
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opinion on the reasonableness of the reserve or the legiti- 
mateness of the write-off as a bad debt. 


Senator Everett: And that is the same position business is 
in. 


Hon. Mr. Phillips: You immediately create a debatable 
area by an accrual system of this type, whereas if you 
were on a cash basis these two areas of dissent between 
the taxpayer and the tax collector will not arise with 
respect to professional people such as architects, lawyers, 
and so forth. If you are on a cash basis, you have no 
problem. 


Senator Flynn: We recommended to retain the cash basis 
for professional people, did we not, in the report? 


Hon. Mr. Phillips: Yes, we did. We were against the accru- 
al basis. We did not come to it in relationship to this bill. 


Senator Connolly: No, but we did with respect to the 
White Paper. 


Hon. Mr. Phillips: The real problem of the accrual system 
is that professional people are not in the same position as 
are merchants in determining the credit standing of people 
where debit and credit situations arise. Professional men 
do their work and bill the client. Another problem with the 
professional people is with respect to whether or not the 
debtor will accept the amount as being the correct amount 
owing. 


Senator Connolly: That is right. The bill does not neces- 
sarily represent the return. 


Hon. Mr. Phillips: We raised that question. Sending out 
the bill does not create a debit and credit situation, but 
apparently we do not seem to be able to transmit elemen- 
tary law in certain directions. The sending out of the bill, 
which will now be an account receivable for professional 
people, does not create a debit and credit relationship. It is 
an expression of view by the professional man that his 
client owes him that amount of money. Therefore, we said 
that it should not apply to professional people, because 
there is no debit and credit relationship on a legal basis. 


Senator Connolly: I think this is a fairly important point, 
because it is basic to the law, and we should insist upon it. 


Hon. Mr. Phillips: Then we said, firstly, that it is wrong 
because it does not comply with the law, to have an accru- 
al system for professional people. Secondly, we said the 
point Iam making now, that once you send out a bill on an 
accrual basis professional people are not competent 
enough to deal with the determination of the issue of 
whether they should have a reserve against it, leaving 
aside the question even if it is admitted. You are therefore 
taxable in the year in which you take it in as an account 
receivable, and you may later on be able to write it off asa 
bad debt, or set up your reserves. Then you get into a 
situation that you do not know in what particular year you 
may be caught; you may be caught in a high tax year 
professionally and you may get a credit in a low year and 
lose money. 


Senator Connolly: Would you indicate how a professional 
man can set up a reserve of the type you describe? 


Hon. Mr. Phillips: Oh yes. In the course of a year you send 
out a bill and you know your client’s economic strength is 
weakening, he is dribbling along. You send him a bill for 
$5,000, and he sends you a series of post-dated cheques for 
$1,000 during the course of a year. You know he owes you 
$4,000 at the end of the year and, having sent it out, it 
becomes an account receivable. I am speaking of 1972. 
Then you set up a reserve. Let us assume the debtor has 
admitted he owes you the $4,000. Then you get into that 
delightful area between the tax collector and the taxpayer, 
where you take a $2,000 reserve against the $4,000 and you 
are asked, “What prompted you to regard that account 
receivable as worth only $2,000 instead of $4,000?” You 
cannot give the answer, other than that the dribble of 
small cheques has come in, that when you see the man he 
says business is bad, and so on. As soon as you have an 
accrual system for professional people, you immediately 
have a debatable area. 


Senator Flynn: It is more difficult with the example given 
by the witnesses, because this is not a question of insolven- 
cy or doubting that you will be paid. In this example you 
will be paid; you are sure it is a corporation which will pay 
eventually, although it may be in three years’ time. Of 
course, you could very well discount the amount by the 
interest— 


The Chairman: I thought you were going to suggest the 
opposite, that he might endorse the cheque and hand it 
over to the National Revenue on account of his taxes. 


Senator Flynn: Endorse the account? 
The Chairman: Yes. 


Senator Flynn: If they want to accept that. Some have 
tried that before. In estates tax, for instance, they have 
offered to turn over the assets, and the minister would not 
take them. 


Senator Connolly: With respect, Mr. Phillips, could I sug- 
gest that in fact you are not describing the setting up ofa 
reserve? What you are describing is a revaluation of an 
account rendered but not paid. 


Hon. Mr. Phillips: That is right, but at the end of the year 
in one particular year, as I was mentioning to Senator 
Everett, you do not know whether you have to set up a 
reserve, so you will pay your tax in respect of your bill- 
ings. For instance, take law firms. Leaving aside retainers 
where fiscal years are not calendar years, in the case of 
my firm 80 per cent is done at the end of the fiscal period; 
you send out your bills on an annual basis. If it is on a cash 
basis it makes no difference. But if your accounts receiva- 
ble come into income, you do not know when you send 
them out whether you will get 100 per cent or not, and you 
are not justified in setting up a reserve because you do not 
know the facts. You owe the money based upon the 
accounts receivable position, and you only know that ina 
subsequent year, for better or worse, depending on tax 
rates applicable to individuals, and whether you are in a 
peak or a valley situation, whether you have made or lost 
money, depending upon your rate of taxation. I predict 
that this will go to the courts on the basic issue of whether 
with respect to professional people, certainly with respect 
to lawyers, doctors and dentists—I am not 100 per cent 
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sure about architects and the like, because they may have 
contractually bound arrangements as to the amount to 
which they are entitled— 


Mr. Lalonde: In some cases. 


Hon. Mr. Phillips: Generally speaking, for professional 
people it is not an account receivable at the time of billing, 
and the issue will be raised— 


Senator Cook: It may not be admitted by the debtor. 
Senator Walker: They can have the bill taxed. 


Hon. Mr. Phillips: If there is no debit and credit relation- 
ship, it is not an account receivable. 


Senator Cook: It is only your estimate of what he owes 
you, and he may say, “I don’t owe that”. 


Hon. Mr. Phillips: Somebody will raise that issue. 


Mr. Rounthwaite: There is a further complicating factor. 
It might interest you to know that we generally employ a 
fairly large proportion of highly paid people. For this 
reason it is most important, as far as your banker is 
concerned, to be able to show an encouraging set of: 
accounts receivable. You see the dilemma one is in. You 
want to convince these sponsors that you are indeed in 
business and in good shape. You get it both ways. You may 
have to finance large salaries for a long period of time. 
Some jobs that we are still to be paid for were commis- 
sioned out in 1961. It is a long drawn-out sort of thing. The 
tax year run on a 12-month cycle. These programs move 
without any regard for a 12-month cycle; they can be ona 
36-month cycle, a 5-year cycle or a 10-year cycle. With a big 
hospital it could be 10 years from the time you are com- 
missioned until the client has the key. 


There are many factors here. One fact is that staff, once 
you are committed to the mobilization of staff who will 
carry through that large hospital job, will insist upon 
being paid, so you have to work in between these difficul- 
ties. On top of that, if there is a fluctuating economy, a 
start-stop situation, it is extremely difficult. But you 
cannot say that responsible university clients, responsible 
hospitals who have been in being for hundreds of years, 
and so on, are not going to pay. They will eventually. 


The Chairman: When we were conducting hearings on the 
White Paper we went through this, and as a result we 
recommended the rejection of the accrual basis in its 
entirety. Notwithstanding that—i do not know whether 
they were hard of hearing on the other side, or what it 
was—we have it in the bill. We know the problem. The 
question is whether we can, and if we can, how we deal 
with it. I should say at this stage to the committee that I 
have literally a heap of letters on my desk from doctors, 
mainly in general practice, all across Canada, raising this 
same issue, pointing out the difficulties, and the time lag 
between when a general practitioner sends out a bill and, 
if he gets paid, when he is going to get paid. The moment 
he sends out a bill, all this becomes an account receivable. 


Senator Flynn: That would not apply so much in the case 


of a doctor’s fee, since all the bills are insured now, under 
Medicare. 


The Chairman: I will send you some of these letters. 


Senator Flynn: They will find out after some time that 
their position is much better than in any other profession. 


The Chairman: There is no Medicare for the architects or 
the lawyers. 


Senator Cook: Would it be fair to say that no one has been 
able to give us a good reason why the change should be 
brought about? No one has been able to tell us what the 
advantages are. 


The Chairman: The White Paper offered a reason for 
making the change. They said that there was no reason 
why professional income should not be on the same basis 
as inventory. 


Mr. Wilson A. Salter, Director of Professional Services, the 
Royal Architectural Institute of Canada: Mr. Chairman, there 
is a point here which is very important. There is a vast 
difference between a professional man with respect to his 
client, and a man going out and buying a hundred bales of 
hay. It is quite a different situation. 


The Chairman: Of course, we agree with you. 


Senator Flynn: I have a solution for this, Mr. Chairman. 
We could get around the law very easily by never sending 
out a bill, unless you are sure you are going to be paid 
right away. As far as lawyers and architects are con- 
cerned, it is very simple: you ask your client for an 
advance before sending him a bill, you ask him for exactly 
the amount of the bill that you intend to send him. Once 
you have received it, you send him a receipted account. 


Mr. Lalonde: Except that, as Mr. Rounthwaite was trying 
to say, we lose. 


Senator Flynn: That is the way it works out. 


Mr. Lalonde: Sometimes we need these bills or receiva- 
bles in order to finance our operations through the bank. 


Senator Flynn: That is where my solution comes in. You 
ask your client. 


Hon. Mr. Phillips: It is an honest statement for the bank to 
get credit and an equally honest statement from a man to 
his executors, who can produce a statement to the executo- 
ry authorities, which is quite dissimilar. 


The Chairman: Is there any other point? I am not stop- 
ping you, but we seem to be like a cat chasing its tail. We 
have not caught up with the real problem and the answer 
to it yet. Apparently, just to say that we are against this 
method of accounting for professional income in its entire- 
ty, was not enough the last time. We have to find some- 
thing more. Instead of expressing an opinion, it may be 
that we have to go into a factual situation. 


Hon. Mr. Mr. 
suggestion? 


Phillips: Chairman, may I make a 


The Chairman: Yes. 


Hon. Mr. Phillips: There is only one thing that might work. 
Because of the special circumstances applicable to profes- 
sional people who are on an accrual basis, my suggestion 
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is that by statute they be entitled to set up a reserve, say up 
to 25 or 33 1/3 per cent of their accounts receivable at the 
end of the fiscal year. That would cover the question as to 
whether it is an account receivable or not; and, secondly, 
the difficulties of professional people being in touch with 
their clients to determine whether they are solvent or able 
to pay. They could say, ‘We are all right. We are on an 
accrual basis, but we are not like the merchant who bills 
or the manufacturer who bills.”” Professional people who 
are being forced on an accrual basis should be entitled to 
set up a statutory percentage reserve of their accounts 
receivable at the end of the year. That would be my 
suggestion. 


Senator Cook: If 25 per cent did not cover it, they could be 
overcharged, anyhow. 


The Chairman: Is there any other point you wish to 
develop? 


Mr. Lalonde: 
self-explanatory. 


There are some _ points, which are 


Mr. Rounthwaite: For the record, we would like to say 
that the suggestion which has just been made, Mr. Chair- 
man, is very welcome. 


Mr. Lalonde: As you have said, Mr. Chairman, we had a 
batting average of 66, and it seems that this is mostly due 
to your collaboration and your knowledge of the situation, 
and we are now looking forward to an increase in it to 75 
per cent. 


The Chairman: Thank you very much. That is fine. We 
will give the best thought we can to that. 


Hon. Mr. Phillips: Mr. Chairman, before these gentlemen 
leave, a question was raised in the brief on non-taxation of 
fellowships and the like. This is one which was taken up 
when we considered the White Paper. I think our chair- 
man was against that, and supported the principle that 
there should be taxation on fellowships, bursaries, special 
prizes and so forth. Some of us took the contrary posi- 
tion—with the greatest respect, of course, to our chair- 
man—that professional people, in the academic sphere 
and in the sphere of science and research and scholarship 
generally, should be exempt. 


I have a situation on my desk where there is a particular 
major financial institution that gives $50,000 annually to 
an outstanding Canadian, because of the great service 
rendered in particular fields. Cardinal Leger was one 
recipient; Dr. Penfield, the great neurologist, was another. 


Senator Flynn: A kind of Nobel prize. 


Hon. Mr. Phillips: Yes. These were non-taxable under the 
old law. They are to be taxable under the new law. I am 
merely suggesting to the chairman that this brief which 
has been submitted to us should give us the opportunity of 
reconsidering what was said in the White Paper. I did not 
bring a copy down, but I think we did not support the 
exemption. 


The Chairman: I am not accepting that as being the way 
we went at it. Iam looking it up to see. 


Hon. Mr. Phillips: I thought you pinned my ears back on 
that. 
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The Chairman: Oh, never; I would never use a pin! 


Mr. Lalonde: Mr. Chairman, may I look back at our 
position there, on these fellowships, scholarships and bur- 
saries—including that $50,000 that was granted this year to 
an architect, a fact of which we are very proud. 


Hon. Mr. Phillips: That is correct. 


Mr. Lalonde: We think the $50,000 might be something 
else and I would put that aside. Normally, however; in the 
ease of a fellowship or scholarship, if it becomes taxable it 
will have to be increased, otherwise it will not do the same 
job that it is intended to do. 


Senator Flynn: It is like a scholarship; it is intended for 
learning and is usually deductible from income. 


Hon. Mr. Phillips: With the brief, Mr. Chairman and 
honourable senators, we have a chance to deal with it 
again. 


Senator Cook: Have we considered a limitation, in other 
words, extending it to a certain amount? 


Hon. Mr. Phillips: Let me see. 


The Chairman: One of the areas the Government looks at 
is that, if there is no limit, they are missing out on some tax 
revenue that they should get. 


Senator Connolly: Would it help my friend here if I 
referred to page 70 of the Summary of 1971 Tax Reform 
Legislation, where it says that fellowships, scholarships 
and bursaries under the old law are ‘‘not taxable unless 
related to employment”, and under the new bill are “‘taxa- 
ble with an annual exemption of $500.’ Also the Commons 
report recommends the same as the bill proposes, the 
Senate report recommended that these fellowships, schol- 
arships and bursaries should not be taxable, and the White 
Paper suggested that they should be taxable, with no 
exemptions. 


The Chairman: I would not accept the attribution that the 
hon. Mr. Phillips made. 


Mr. Sandford: There is one additional point, Mr. Chair- 
man. Some of these fellowships are travelling fellowships 
where expenses are incurred. At least, it would appear 
that if the recipient has to travel to Paris, or to some other 
place, to enjoy the benefit of the fellowship, the expenses 
incurred should be deductible. 


The Chairman: We will look at that, too. 


Senator Flynn: There should be a proportion of a scholar- 
ship that should not be taxable—possibly the amount 
which is paid for living expenses and for travelling and 
learning. 


Senator Connolly: The exemption in the act is $500, but 
that may not be enough. Perhaps the exemption cannot be 
related to a specific sum, but may have to be related to 
some such items of adjustment referred to, namely to 
exempt the cost of the expense incurred in enjoying the 
fellowship. 


The Chairman: All right. Thank you very much. 
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The Chairman: We have one more submission to hear this 
morning. Representing The Teachers’ Insurance and 
Annuity Association of America is Mr. John T. DesBrisay, 
Q.C., Councel, and Mr. Wilfred Wilson, vice-president. We 
will now hear from Mr. DesBrisay. 


Mr. John T. DesBrisay, Q.C., Council, The Teachers’ Insur- 
ance and Annuity Association of America: Mr. Chairman, we 
are grateful for the opportunity of appearing before you, 
particularly in that our brief was submitted to you at the 
eleventh hour and we have been afforded the opportunity 
of this hearing on such very short notice. I am not sure 
whether honourable senators will have had an opportunity 
to read the brief, in view of the fact that it was only filed 
on Monday of this week. 


The Chairman: Some of us have read it, Mr. DesBrisay. 
We have also talked with others about it. 


Mr. DesBrisay: Thank you, Mr. Chairman. Perhaps I 
could just summarize it. The brief deals with certificates 
of exemption from non-resident withholding tax on inter- 
est paid from Canadian sources to the tax-exempt non- 
resident. Section 106, subsection 9 of the Income Tax Act, 
as it is now worded, provides that if a non-resident who is 
tax-exempt in his own jurisdiction satisfies the Minister of 
National Revenue as to that exemption in his own jurisdic- 
tion, he can qualify for a certificate that will exempt him 
from paying non-resident withholding tax on the Canadi- 
an debt obligations that the non-resident buys. 


Senator Connolly: Right there, I think it would be very 
helpful to the committee if you could give us a specific 
example of the Canadian and American company 
involved. 


Mr. DesBrisay: The American company which I repre- 
sent, and of which Mr. Wilson is Vice-President, is The 
Teachers’ Insurance and Annuity Association of America. 
It carries on on a non-profit basis the business of funding 
retirement programs for educational institutions. Its 
activities are restricted to the retirement programs of uni- 
versities, colleges and research organizations. 


Senator Connolly: You mean, people who work in those 
colleges and organizations? 


Mr. DesBrisay: Yes. 
Senator Connolly: All right. 
Mr. DesBrisay: The staff of those organizations. 


The Chairman: This organization, as I understand it, is 
tax-exempt in its home territory. 


Mr. DesBrisay: Yes. 


The Chairman: Perhaps the senators would like to know 


the wording of the section in the act. Section 106 (9) says 
this: 


The Minister may, upon application, issue a certifi- 
cate of exemption to any non-resident person who 
establishes to the satisfaction of the Minister that 


(a) an income tax is imposed under the laws of the 
country of which he is a resident; and 
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(b) he is exempted under the laws referred to in 
paragraph (a) from the payment of income tax to the 
government of the country of which he is resident. 


Senator Connolly: Apparently this company qualifies. 


The Chairman: Yes, it qualifies. Now, I have gone to the 
trouble of excerpting from the Commons Hansard and the 
Budget Speech in 1963 what the minister said in support- 
ing this amendment. You will find it very interesting. 


Senator Flynn: That was Mr. Gordon in 1963. 


The Chairman: Yes. Even some of the Opposition com- 
mended him. 


Senator Flynn: Oh, yes. Nobody suggests that there has 
been any improvement since then! 


The Chairman: Well, that might be questionable. Perhaps 
I should read this to the committee now. This was clause 
13 in the bill for the year 1963. When I went back and read 
what we said about the whole bill in the Senate, I discov- 
ered that I was the one who gave the explanation of the 
bill. I was prompted a few times to say to myself, ‘‘Did I 
say that?’”’. However, here is what Mr. Gordon said: 


This paragraph of the resolution proposes that inter- 
est paid to certain non-residents be exempt from with- 
holding tax. The Income Tax Act imposes a tax of 15 
per cent on interest paid by residents of Canada to 
non-residents. This tax is withheld at the source by the 
Canadian payer. This paragraph of the resolution pro- 
poses that non-resident persons such as pension trus- 
tees or charitable foundations that are exempt in their 
country of residence be granted an exemption from 
this withholding tax. The objective of this paragraph is 
to broaden the market for Canadian securities in other 
countries and in this way to help in the policy of 
keeping interest rates in Canada at as low a level as 
possible. 


And then all the other members joined in. 


So you have the net situation that an exemption was 
offered to attract a non-resident investor to enter the 
Canadian market in these fields. Now he is here. Perhaps 
he has dug himself in and it is difficult to get out, and he is 
faced with a tax situation. 


Senator Everett: Not only that, but it would appear that it 
is retroactive. 


Senator Connolly: Not only has he dug himself in, but he 
has dug himself in very deeply, as the brief would seem to 
indicate. 


The Chairman: Mr. DesBrisay, we are taking over from 
you. Perhaps you had better go ahead. 


Mr. DesBrisay: You are saying it for me, Mr. Chairman, 
which is obviously better than my saying it for myself. 


The Chairman: The situation, as I understand it, is that 
you have $135 million invested in Canadian bonds and 
securities, and now the bill says that the income on those— 
that is, the interest—is subject to a 15 per cent withholding 
tax on and after 1974. In other words, the certificate which 
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you now hold becomes invalid in 1974. As I understand the 
nature of the investments that you have, the primary pur- 
pose was not looking to marketability but was looking to 
security of investment. Therefore, there would be great 
problems involved in trying to prepare those for the 
market, to develop marketability, to clear with the Securi- 
ties Commission and to deal with $135 million all in a 
period of three years. So on and after 1974 they are subject 
to the 15 per cent, and since they have no off-setting taxes 
in the United States it is a tax they pay here. 


Senator Connolly: If I may, Mr. Chairman, I would like to 
probe this matter a little more. I do not question the 
decision of the department to exempt this organization, 
but perhaps a further probing might give us the reason 
why this was imposed. As I understand it, what your 
organization does to a certain extent, is subsidize the retir- 
ing allowances of people in universities and other institu- 
tions engaged primarily in education and research on a 
non-profit basis. You make no profit yourselves, and your 
only expenses are the expenses of operating the business 
of your company. The ultimate beneficiary is not a chari- 
table organization; the ultimate beneficiary is a person, a 
taxpayer and a learner. Is there something in the back- 
ground to the thought behind the proposal in the bill that 
they should not take a benefit from an organization like 
this and have the organization escape the tax? I know it 
will be taxable in their hands when they get their retiring 
allowance, but the rate will be lower. So what about your 
tax-exempt companies that pay this retiring allowance? It 
is not like an educational institution, as such, where the 
benefits are to be distributed to a broad group like a group 
of students. The benefits are going to be had by former 
professors, researchers, teachers and people like that. So 
perhaps I should ask you first of all if it is relevant. 


Mr. Wilfred Wilson, Vice-President, the Teachers’ Insurance 
and Annuity Association of America: I think it is particularly 
relevant. 


The Chairman: Why is it relevant? We are dealing with 
the question whether certain income in Canada going to a 
non-resident should not be subject to withholding tax. 


Mr. Wilson: I think in the proposed statute the relevance 
is this, that the pension trust, the United Mine Workers or 
some organization like that, would be exempt. I think we 
are stuck, in a sense—I was going to say, “because of an 
accident of birth’—because when Carnegie shifted from 
the free pension system to T.J.A.A. the organization was 
set up in a certain way to provide supervision, and it seems 
to fall into a sort of a trap because of its form. 


The Chairman: But your organization is not a pension 
trust. 


Mr. Wilson: No, it is not, but it is organized as a legal 
reserve life insurer and is considered tax-exempt, unlike 
other insurers in the United States. I think Senator Con- 
nolly’s point is particularly well taken, because every other 
similar type of organization—again, other than in the legal 
form—is considered exempt even under the proposed tax 
structure. 


The Chairman: You mean in Canada? 
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Mr. Wilson: Yes. So, I think it is a technical error. 


The Chairman: So there are two points, and the first point 
is that you should be tax exempt here. Have you applied? 


Mr. Wilson: No. 


Mr. DesBrisay: In 1963 we were told by the Department of 
National Revenue that they did not consider we were 
tax-exempt. Up until 1963 we had been exempt from with- 
holding tax under article 10 of the tax treaty which pro- 
vides that there will not be any tax on a charitable organi- 
zation in the United States if that organization would also 
qualify as a charitable organization in Canada. So, until 
1963 we had paid no tax either on dividends, if we had 
any—and I am not sure whether we did or not—or on 
interest. Then in 1963 the Department of National Revenue 
said, “We have reviewed your charitable status in Canada 
and we think that really you are benefiting the individuals 
rather than the educational institution.” 


Senator Connolly: That is the point I was making. It 
puzzled me, and that is the reason I raised the question. 


Mr. DesBrisay: The United States has said that T.I.A.A. is 
benefiting the educational institutions by subsidizing their 
retirement programs. Canada has said, ‘You are benefit- 
ing the individuals.” So it is really a difference in attitude. 


Senator Connolly: 
should take it out of. 


It is a matter of what pocket you 


Mr. DesBrisay: Yes. So in 1963 we were told that they 
would remove our article 10 exemption, but they would 
then issue us a certificate of exemption as a tax-exempt 
non-resident, so that as long as our investments were 
restricted to the purchase of debt obligations we would 
continue to be tax exempt. We went ahead and purchased 
$113 million worth of debt obligations. 


It is my information that there are no equity kickers 
attached to any of these investments and there are no 
participation features. They are straight fixed interest rate 
investments. It has been T.I.A.A.’s feelings that this is 
exactly the kind of money that Canada wanted coming in. 
In 1963 section 106(9) was enacted encouraging us to buy 
securities. We have done this, and now we are told that in 
1974 we will have to pay a 15 per cent tax. 


Senator Everett: Mr. DesBrisay, you say this is all debt 
money. Would you have any idea at what average rate of 
interest that $113 million was loaned? 


Mr. DesBrisay: I think it was around 6 per cent, because 
our return is about $6 million a year. 


Senator Everett: And that is without any equity kickers at 
all? 


Mr. DesBrisay: That is correct. 


Senator Connolly: This is not directly related to the point, 
but are any of the benefits that are paid to persons retiring 
from universities, research centres, and so on, paid in 
Canada, or are they all paid in the United States? 


Mr. DesBrisay: There are benefits which are paid in 
Canada. 
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Senator Connolly: Paid to Canadians? 
Mr. DesBrisay: Yes, to Canadians. 


Senator Connolly: Paid to Canadians who are retiring 
from Canadian institutions? 


Mr. Wilson: Yes, there are around 10 institutions that still 
participate. 


Senator Connolly: In other words, your company is not 
simply a non-resident owned investment company—and I 
am using that in very broad terms—but you are actually 
conferring benefits to Canadians from these funds as 
well? 


Mr. DesBrisay: In 1963 we had funded a number of 
Canadian organizations’ pension plans. 


Senator Connolly: Would you care to identify a couple of 
them? 


Mr. DesBrisay: St. Francis Xavier University. 


Mr. Wilson: Mount Allison, British Columbia Research 
Centre, Lethbridge University. 


Mr. DesBrisay: St. Thomas University—and prior to that 
we had the University of British Columbia, the Universi- 
ties of Toronto and McGill. Then article 10—Exemption— 
was lost. This meant that we would ordinarily start to pay 
income tax in Canada. In 1963 we arranged with the 
department that if we were to fund no more plans, if we 
did not issue new policies in Canada and gradually phased 
the existing policies out, they would unofficially exempt us 
from tax on the contracts we had already written up. 


Senator Connolly: I do not think that we understand this 
aspect of it. This is not simply a gratuity which you offer 
to supplement the normal pension plan of an individual in 
a university situation. But you actually sell a policy and 
the beneficiary pays a premium to you. Is that correct? 


Mr. Wilson: Perhaps I can answer that with a little histo- 
ry. Mr. Carnegie, when he set up the free pension system 
in Canada, the United States and Newfoundland, as it then 
was, in the early part of this century, intended to provide 
out of his own resources the pension benefits for faculty 
members at approximately 450 institutions in North 
America. He provided also the Carnegie Free Libraries, 
and so on. 


It became clear to him at just about the time of the First 
World War that even he did not have sufficient money to 
do this. A committee of businessmen, educators and others 
was therefore appointed to examine the situation. They 
arrived at the idea of setting up the equivalent of a co- 
operative, which in a sence teachers’ insurance is, to pro- 
vide fully transferable annuity contracts for people of 
higher education in both countries. Contributions for the 
annuity contracts would be paid on the one hand by 
employers and on the other hand by the employees, or 
faculty members at the institutions. The secret of the suc- 
cess of the plan is that it is very inexpensive to operate. 


The other thought, which is becoming more popular in 
both Canada and the United States today, is that these 
were fully vested and transferable contracts which give 
the faculty member an opportunity to move. 


November 10, 1971 


The Chairman: That is portability. 


Mr. Wilson: Yes. Another great attraction, of course, is 
our tax exemption. In a sense, therefore, although it is a 
corporation it is run essentially as a foundation. 


Senator Everett: Could you give us some idea as to how 
substantial Teachers’ Insurance is? 


Mr. Wilson: Teachers’ has assets of approximately $2 
billion. 


The Chairman: Let us consider Mount Allison as an illus- 
tration. You used the expression that there you fund their 
pension plan. 


Mr. Wilson: Yes, the board and faculty there both con- 
tribute to the contracts. It is 5 per cent of salary. 


The Chairman: Is that the entire contribution? 


Mr. Wilson: No, I think the administration contributes 
another 10 per cent. 


Senator Connolly: Does Carnegie provide anything? 


Mr. Wilson: Yes; many of our old contracts and some of 
our overheads are still covered by original Carnegie 
grants. 


Senator Connolly: Which you hold? 


Mr. Wilson: That is correct. However, primarily the cost 
of running the system now comes out of current income. 


The Chairman: To follow this up, we discussed Mount 
Allison. You funded the plan and receive contributions 
from the faculty and the administrative body itself. What 
do you do then? 


Mr. Wilson: We issue a contract. The other outstanding 
feature of this contract, which is very popular, with regard 
to mobility, is that rather than have a vast “carrot and 
stick” pension contract, the faculty member at Mount Alli- 
son has one which is his own. Should he choose to move, 
all those years are not lost to him. 


The Chairman: He has contributed from year to year. 


Mr. Wilson: That is right. 


The Chairman: The type of contract allows for that and 
builds up a pension. 


Mr. Wilson: That is right. 


The Chairman: He personally receives a policy or a 
contract. 


Mr. Wilson: Yes, with the exception of a few institutions, 
such as Princeton which likes to holds its contracts, the 
man usually has it in his own safety-deposit box. He also 
has a piece of paper which I think is generally looked upon 
by all of us as being something symbolic. 


The Chairman: May I add a few sentences from what the 
Minister of Finance said in 1963? 


The purpose of this resolution is, of course, to make it 
easier or make it more desirable for pension funds in 
other countries to invest in Canadian bonds. As we all 


November 10, 1971 Banking, Trade 


and Commerce 49:27 


know, we are primarily interested in thinking about 
the inflow of capital. Certainly, in totals and magni- 
tudes, we are primarily interested in the sale of 
Canadian bonds abroad rather than Canadian 
equities. 
That is the sum total of the effect of what he said. How it 
can lose that character now puzzles me. 


Senator Isnor: Who made that statement? 


The Chairman: The then Minister of Finance, Mr. Walter 
Gordon, in July, 1963, when introducing this amendment 
that is now being taken away. 


Senator Everett: As I understand it, Teachers’ was insur- 
ing professors and researchers in universities like UBC 
and Toronto, and by an action of the Department of Reve- 
nue they were asked not to. 


Mr. DesBrisay: I do not think that is right. I believe that 
what happened was that, prior to this, interest rates in 
Canada were substantially higher than those in the United 
States, and the pension plans which Teachers’ was fund- 
ing for major Canadian universities were then being cal- 
culated actuarially on the United States interest rate 
rather than on a Canadian rate, so that for a period we 
really ceased to be competitive. 


Mr. Wilson: I would like to avoid use of the word “com- 
petitive’, but that is about right. It really started in the 
Second World War with foreign exchange problems. 


Mr. DesBrisay: There was a gradual decline in the plans 
that we were funding, and in 1963 an agreement was 
struck whereby, in effect, we undertook not to expand the 
business there and gradually to phase it out. 


Mr. Wilson: This is again up for discussion between some 
of the educational associations in Ottawa and ourselves. 
They would like to work out some kind of mechanism, 
associated directly with us, or perhaps by forming their 
own organization which might be patterned after ours, 
and we could consider whether we would transfer our 
Canadian liabilities and certain or our Canadian assets to 
cover them. There is an interesting facet of the phenome- 
non in that of $113 million of Canadian investments, $35 
million represent liabilities that we have to Canadians, so 
in a sense that would be taxed. 


The Chairman: What about the cnaracter of the invest- 
ments? The incentive in acquiring these investments? The 
incentive in acquiring these investments is not necessarily 
that they must be highly marketable. 


Mr. Wilson: One of the things that worries me about the 
current proposal is the basic proposition that they are not 
highly marketable. It seems to me also that we would be 
very vulnerable to any buyer. Obviously, if we have to go 
out of the market we would not be in a very good position. 


Mr. DesBrisay: We have a number of Governement and 
municipal bonds. 


Mr. Wilson: Yes, about $40 million. 
Mr. DesBrisay: And I believe they are not taxed. 


Senator Connolly: They are what? 


Mr. DesBrisay: I believe they are tax exempt, in any event. 
When this concept of certificate of exemption was intro- 
duced in 1963, it was also provided that federal, municipal 
and provincial bonds would be tax exempt on their own. 
Even if we lose our certificate of exemption, we will not 
pay tax on those investments; but with respect to all of the 
others we would be exposed to withholding tax. 


The Chairman: Have you a suggestion for relief? 


Mr. DesBrisay: Mr. Chairman, I think there are really two 
parts to our submission. One is one behalf of the holders 
of all certificates of exemption. It seems wrong that the 
Canadian Government could withdraw, in effect retroac- 
tively, and exemption so that holders of such certificates 
will have to pay tax on the interest from investments 
which they purchased in good faith, assuming that they 
would continue to be tax exempt. That applies to $113 
million invested by Teachers’ and also to the investments 
on the part of other non-residents who will likewise lose 
their exemption. Perhaps the best example is that of the 
United States Regulated Real Estate Trust. These trust 
have had a certificate of exemption, and they will now lose 
it. There are a number of those trust which have made 
significant investments in Canada. 


Our first submission, Mr. Chairman, would be that there 
should be a provision in the bill which allows the interest 
from the investment which the non-resident now holds to 
continue to be tax exempt as long as the non-resident itself 
remains exempt in its own jurisdiction. We have attached 
to our brief a specific suggestion as to the actual amend- 
ment which might be made to the bill in this regard. 


Secondly, Mr. Chairman, specifically on behalf of our- 
selves, we would ask this committee to consider that it is 
really a technical oversight that organizations such as ours 
will hereafter be unable to continue to purchase this type 
of Canadian debt. The urgency in this regard is that we 
now have an $8 1/2 million commitment to finance the new 
Holiday Inn building in the Toronto Civic Square. That 
money is to be advanced towards the end of 1972, and we 
suddenly find that in 1975 we will lose the exemption 
which was really basic to our entering into that commit- 
ment. We have to review, whether or not we have some 
“out” clause with respect to that investment. This is going 
to reduce our yield by 15 per cent. We also have current 
negotiations for financing other Canadian projects, and 
we do not know what to do about those. 


We are asking this committee to consider recommending 
an amendment which would allow us to qualify for a 
certificate of exemption in the same way as the pension 
trusts and certain other foreign tax-exempt organizations 
will continue to qualify in Canada. 


Senator Connolly: That is given under the new bill. 


Mr. DesBrisay: Under the bill this type of organization 
will continue to have a certificate of exemption. 


Senator Connolly: That is right. 


Mr. DesBrisay: I believe I have enumerated these organi- 
zations in our brief. 


The proposed amendment now says that in order to 
qualify for a certificate of exemption, the non-resident 


49 : 28 


must show, as before, that he is exempt in his own 
jurisdiction. 


Senator Connolly: Yes. 


Mr. DesBrisay: And he must also show that if resident 
in Canada he would be exempt here. 


Senator Everett: You are referring to section 212(14), 
I take it? 


Mr. DesBrisay: Yes. 
Senator Connolly: Section 212(14) of the bill? 
The Chairman: Yes. 


Mr. DesBrisay: Those exemptions are all listed in section 
149. In other words, if you qualify under section 149 of the 
bill for exemption from tax in Canada, then you would 
qualify for this certificate of exemption. Those organiza- 
tions that would qualify under section 149 include labour 
organizations, fraternal benefit societies, any type of non- 
profit organization. A mutual insurance company that 
receives its premiums wholly from the insurance of chur- 
ches, schools or other charitable organizations would 
qualify for exemption. An insurer engaged during the 
period in question in the business of insuring farm proper- 
ties and properties used in fishing, or residences of farm- 
ers or fishermen, as long as 50 per cent of their income 
comes from that source, will qualify. Unless we want to 
keep out Teachers’ money, what is the point of allowing 
these other organizations to continue to invest in Canada 
and, in effect, prohibit Teachers’? We cannot imagine that 
it is deliberate, and we therefore assume it is a technical 
oversight in the bill. 


The Chairman: You do not think you would come within 
the language of trusts or corporations? 


Mr. DesBrisay: We do not think so. 


Senator Connolly: In other words, what you are saying is 
that the broadening of the section, giving them tax exemp- 
tion status, is not broad enough to catch you, and you are 
the sore thumb that sticks out and needs some kind of 
medication, the medication here being to put you in some- 
how in general language, so that other organizations who 
do the kind of work you do should be on the same basis as 
labour unions and these other groups you have referred to. 


Mr. DesBrisay: Yes. 


The Chairman: What you say is that what you do, in 
substance, can be equated to the pension trust. 


‘Mr. DesBrisay: We are a pension trust with a number of 
different employer members. We receive the contributions 
of employer and employee. Then, instead of using the 


Banking, Trade and Commerce 


November 10, 1971 


accumulated benefits of those members to buy an annuity 
for them from some outside source, we actually fund our 
own annuities and issue our own policies. 


The Chairman: Are there any questions? 


Senator Everett: Mr. DesBrisay, would you mind dealing 
with just one more point, and that is paragraph 14 on page 
6? 


Mr. DesBrisay: We have been advised by the Department 
of Finance that, because of pressures on the Canadian 
dollar, their present policy is to try to reduce foreign 
investments of all sorts, whether it be debt or equity. In 
paragraph 14 of the brief we submit that the denying of 
exemption for Teachers’, when foreign pension trusts, the 
Ford Foundation, and so on, will continue to have their 
exemption, is not really relevant to any problems we may 
have with the strength of the Canadian dollar relative to 
the United States dollar. 


Senator Everett: In other words, you would be dis- 
criminated against as one of a vast number of people in 
the same business. 


Mr. DesBrisay: Yes. Keeping us out is not relevant. 


The Chairman: Are there any other questions, or is there 
anything more you would like to say? 


Mr. DesBrisay: If I might make one very quick point on 
our suggested revision; on page 9 of the brief we have 
suggested the addition of a subparagraph to grant exemp- 
tion to: 


an association, society or corporation established or 
incorporated for the purpose of providing retirement 
annuities in connection with retirement programs of 
educational or research organizations, no part of the 
income of which association 


is of benefit to anyone. 


Perhaps we should suggest that there be added the word 
“religious” in connection with retirement programs of 
“religious,” educational or research organizations. I am 
advised that there are certain pension trusts of various 
church organizations which operate in a similar way. 


The Chairman: We shall note it. Are there any other 
questions? We thank you very much. 


Honourable senators, this concludes our hearings on the 
reference. Your staff and your chairman are starting to 
prepare the second instalment of our report. We will try to 
have it ready within a week or ten days. 


Senator Cook: The committee members will praise it. 
That is all we can do. 


The committee adjourned. 
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on 


The Summary of 1971 Tax Reform Legislation 


MEMBERSHIP OF THE COMMITTEE 


THE STANDING SENATE COMMITTEE ON 
BANKING, TRADE AND COMMERCE 


The Honourable Salter A. Hayden, Chairman, and 


The Honourable Senators: 


Aird Grosart 
Beaubien Haig 
Benidickson Hays 
Blois Isnor 
Burchill Lang 
Carter Macnaughton 
Choquette *Martin 
Connolly (Ottawa West) Molson 
Cook Smith 
Croll Sullivan 
Desruisseaux Walker 
Everett Welch 
*Flynn White 
Gélinas Willis 
Giguere 


*Ex officio members 


(Quorum 7) 


Order of Reference 


Extract from the Minutes of the Proceedings of the 
Senate, September 14, 1971: 


“With leave of the Senate, 


The Honourable Senator Hayden moved, seconded 
by the Honourable Senator Denis, P.C.: 

That the Standing Senate Committee on Banking, 
Trade and Commerce be authorized to examine and 
consider the Summary of 1971 Tax Reform Legisla- 
tion, tabled this day, and any bills based on the Budget 
Resolutions in advance of the said bills coming before 
the Senate, and any other matters relating thereto; and 

That the Committee have power to engage the ser- 
vices of such counsel, staff and technical advisers as 
may be necessary for the purpose of the said 
examination. 

After debate, and— 

The question being put on the motion, it was— 


Resolved in the affirmative.” 
Robert Fortier, 


Clerk of the Senate. 
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Wednesday, November 24, 1971. 


INTRODUCTION 


On September 14th, 1971, there was tabled in the House 
a document entitled “SUMMARY OF 1971 TAX REFORM 
LEGISLATION” and, by resolution of the Senate on the 
same date, consideration of same was referred to the 
Standing Senate Committee on Banking, Trade and 
Commerce. 


For the purposes of brevity and identification, the 
“SUMMARY OF 1971 TAX REFORM LEGISLATION” 
will be referred to in this report as the “proposed legisla- 
tion” and the Standing Senate Committee on Banking, 
Trade and Commerce will be referred to as “your Commit- 
tee” or ‘the Committee”’. 


On Thursday, November 4th, 1971, The Honourable 
Salter A. Hayden, Chairman of your Committee, submit- 
ted a preliminary report on the proposed legislation and, 
in such report, a number of recommendations were sub- 
mitted with respect thereto. 


In the report of November 4th, 1971, hereinbefore 
referred to, the following statement was made: 


“Having regard to the urgency of the matter and the 
problem of time, your Committee is submitting for your 
approval at this time a limited number of recommenda- 
tions but it is hoped that the Committee will still be in 
the position to make further recommendations before 
the proposed legislation reaches this House. Alternative- 
ly, the Committee will submit these further recommen- 
dations when the said proposed legislation reaches this 
House after having passed the other House.” 


Since the submission of the preliminary report, your 
Committee has heard a further number of representations 
and has received further written submissions on the pro- 
posed legislation. Having studied these further submis- 
sions and representations which were received in the 
period following the 27th day of October, 1971, to the 10th 
day of November, 1971, when the last hearing took place, 
your Committee has concluded that it is desirable to 
submit to the Minister of Finance, as expeditiously as 
possible, a number of further recommendations in respect 
to the proposed legislation which is presently being consid- 
ered by Committee of the Whole of the other House. It is 
the hope that, upon receipt by the Minister of Finance of 
these further recommendations, the same will be accepted 
by him as again being pertinent and relevant, and to the 
extent so regarded, that appropriate amendments will be 
submitted by him to the other House while the said pro- 
posed legislation is still being considered in the Committee 
stage. 


In your Committee’s report of November 4th, 1971, and 
in the section captioned “EPILOGUE”, your Committee 
recorded its intention to present a second report after the 
termination of its hearings covering submissions made 
subsequent to October 27th, 1971. Your Committee 
referred im such captioned “EPILOGUE” to some of the 
topics which it intended to cover in its second report. 
Having regard to the exigencies of time, your Committee 
has been able to deal with only some of the topics referred 


to in the “EPILOGUE”. The proposed recommendations 
with respect to these topics are hereinafter submitted. 


PULP AND PAPER INDUSTRY 
1. General considerations 


The pulp and paper industry plays a vital role in the 
economy of this country. It is because of this predominant 
role that your Committee has given special attention to the 
representations made by the Canadian Pulp and Paper 
Association. 


Corporations in the natural resource industries are cha- 
racterized by the following common factors: 


(a) development and processing of natural resources, 
(b) investment of large amounts of capital, 

(c) creation of substantial employment, and 

(d) sales on a world-wide basis. 


Corporations in the natural resource industry are also 
characterized by a large degree of risk. Part of such risk is 
represented by the huge capital investment in machinery 
and equipment required in the pulp and paper industry. 


From the information provided to your Committee, the 
following resume is submitted: 


For the year 1970 the industry exported 12.54% of the 
total Canadian domestic exports and ranks as one of 
the largest exporters in Canada. In 1970 the industry 
employed 156,400 persons including permanent and 
seasonal woodland operators. In addition, a substan- 
tial number of persons are employed in related fields. 
The statistics submitted by the representatives of the 
industry indicate that the five major suppliers of wood 
pulp and newsprint in the world are Canada, United 
States, Scandinavia, Japan and Russia. United States 
and Scandinavia are Canada’s main competitors in 
this industry. 

The following table illustrates the change and the con- 


tinuous deterioration in Canada’s position in this field 
in relation to its major competitors over the last 20 


years. 
Relative Percentage Share 
of 
Production 

Wood Pulp Newsprint 
1950 1970; 71950)- 111970 

Canada 28 23 4%, 58 

United States 49 53 14 2 

Scandinavia Zo 24 14 20 
100% 100% 100% 100% 


Representatives from this industry have expressed the 
view that this decline is caused by, among other fac- 
tors, tax disadvantages suffered by Canadian corpora- 
tions in relation to their major foreign competitors. 
These representatives prepared an analysis of com- 
parative income tax payable by United States corpora- 
tions and Canadian corporations for the 5 years ended 
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in 1969. This analysis indicates that these United 
States corporations incurred average taxes of 34% of 
income (taking into account both capital and income) 
whereas Canadian corporations incurred comparable 
average taxes of 49%. 


As to Sweden’s tax treatment, the current annual rate 
of corporate income tax payable is approximately 40% 
as compared with 51% to 54% in Canada. To this tax 
advantage Swedish corporations obtain more gener- 
ous capital cost allowance (depreciation and depletion) 
and also investment reserves. In Finland, the currency 
devaluation of 31% which occurred in 1967, coupled 
with that country’s fiscal policy has further placed its 
pulp and paper industry in a relatively advantageous 
competitive position as a world supplier. 


It is therefore apparent that the Canadian pulp and 
paper industry is at a great disadvantage vis-a-vis its inter- 
national competitors. It is therefore essential that special 
consideration be given to assist the industry to maintain 
and improve its international position. 


This industry’s reliance on world markets also has an 
important direct effect on employment in Canada. 


It is generally acknowledged that Canadian corporations 
which sell their products in international markets are ina 
difficult competitive position if their tax burden is much 
greater than that applicable to their competitors. It is 
apparent that the incidence of tax on the pulp and paper 
industry in Canada deserves to be examined carefully and 
that some attempt should be made, if at all possible, to 
place this industry in a reasonably fair position vis-a-vis its 
foreign competitors if Canada wishes to promote its 
export trade and employment in this industry. 


At the risk of repeating itself, your Committee would 
again quote part of a statement made by the Government 
in the White Paper Proposals for Tax Reform. 


“6.9—. Going international is frequently necessary to 
enable Canadian companies to achieve the economies of 
scale which are otherwise denied them by the relatively 
small size of the Canadian domestic market. Such com- 
panies would find it hard to compete on the internation- 
al scene if they were subject to more onerous taxes than 
those which apply to their competitors.—.”’ 


Your Committee concurs with this statement but 
deplores the fact that no recognition has been given to this 
very problem in respect of the pulp and paper industry 
under the proposed legislation. 


The pulp and paper industry is subject to high capital 
requirements. As a consequence, carrying charges and 
amortization costs have a-very great effect on the cost of 
production. For this reason, your Committee is of the 
opinion that any alleviating measures should be related to 
this factor, and that a concept of “earned depreciation” 
should therefore be given consideration in the proposed 
tax legislation. 


The concept of “earned depreciation” could be formulat- 
ed in the following manner: a corporation would earn the 
right to claim a special deduction based upon amounts 
incurred in respect of any qualified expenditures made 
after the commencement of the new system. 


Earned depreciation would be in addition to the normal 
capital cost allowances. It would not reduce undepreciated 
capital cost and would not be subject to recapture of 
capital cost allowance. The corporation would have the 
right to claim all, or part, of this earned depreciation in the 
year in which its capital expenditures are made or to defer 
all, or any part, until some subsequent year. Appropriate 
safeguards could be introduced to prevent abuses. 


In order not to discriminate against corporations which 
embarked upon a modernization or expansion program 
prior to the commencement of the new system, it would be 
necessary to establish a deemed earned depreciation. The 
amount of this deemed earned depreciation could be cal- 
culated as a certain percentage of the undepreciated capi- 
tal cost of qualified expenditures on hand at the com- 
mencement of the system. If necessary, a limit could be 
placed on the maximum amount deductible in any year. 


2. Pollution abatement and control 


Apart from the tax disadvantages mentioned above, a 
new factor has recently been added to the industry’s oper- 
ating costs. This is the requirement to install and improve 
equipment and measures for the abatement and control of 
pollution. 


Pollution abatement and control is not merely a local 
problem: it is primarily a national problem. The need for 
anti-pollution measures cannot be overemphasized, how- 
ever. At the same time as Canada is endeavouring to 
improve the general environment for all Canadians, it 
would be short-sighted to overload the costs of some of our 
exporting industries which are competing in world 
markets. 


Without debating the relative effectiveness or fairness of 
the use of tax incentives for the purpose of abatement or 
control of pollution generally, the nature of the pulp and 
paper industry is such that it must be located near large 
bodies of water for both production purposes and for 
direct, inexpensive transportation. Apart from the require- 
ment of adequate hydro-electric power, such locations are 
usually somewhat remote from centres of population 
except where the concentration of people and ancillary 
businesses have developed in that particular area. The 
importance of the contribution to the national wealth pro- 
duced by this industry clearly appears to warrant some 
spreading of the cost to include more than local communi- 
ties and the pulp and paper industry. 


With a view to correlating the national and local objec- 

tives of pollution abatement and control and to obtain a 
fair sharing of the cost burden, it appears advisable to 
supplement existing grant programs and tax incentive 
programs by developing a special loan program for the 
pulp and paper industry. This could consist of long-term 
federal loans without interest or federally guaranteed 
loans to pulp and paper corporations. 


Alternatively, if interest be charged, part or all of such 
interest might be rebated from year to year. This could be 
achieved by allowing an annual additional capital cost 
allowance whereby the original capital cost could be 
Increased by a percentage factor sufficient to accomplish 
the desired after-tax effect equivalent to a rebate of 
interest. 
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Your Committee considers that the foregoing would pre- 
vent an undue loading of additional costs on production by 
distributing some of the burden on a national basis. 


While loan programs, forgiveness of loans and rebate of 
interest cannot be expected to fall directly within the 
scope of fiscal policy, your Committee is of the opinion 
that equivalent results could be produced by translating 
the after-tax effect into special capital cost allowance 
(depreciation) measures and rates in the proposed 
legislation. 


Such measures are now available under the present 
legislation. As a matter of fact, in the government’s budget 
tabled on December 3, 1970, additional capital cost allow- 
ances were created whereby manufacturing and process- 
ing enterprises are permitted to value new investments in 
machinery, equipment and structures at 115 per cent of 
their actual cost as a base for calculating capital cost 
allowances. This is applicable to new capital investments 
acquired during the period commencing December 4, 1970, 
and ending March 31, 1972. 


Having regard to the foregoing factors and special 
disabilities affecting this industry YOUR COMMITTEE 
RECOMMENDS: 


1. that a concept of ‘earned depreciation” be introduced in 
the proposed legislation or, alternatively, that additional 
capital cost allowances be granted by one of the follow- 
ing methods: 


(a) increasing the present rate of capital cost allowances, 


(b) introducing additional yearly capital cost allowance 
through permitting the original capital cost or the unde- 
preciated capital cost as at the commencement of the 
new system to be valued at more than 100 per cent, and 


(c) granting accelerated capital cost allowance. 


2. that expenditures by corporations in the pulp and paper 
industry for the control and abatement of pollution be 
financed and assisted by one of the following methods: 


(a) government grants or long-term interest-free loans, 
or 


(b) special capital cost allowances such as those referred 
to above. 


3. Logging tax credit 


It was submitted to your Committee that there exists an 
element of double taxation for some corporations because 
the abatement for the provincial logging tax is not 100 per 
cent. This is caused by the fact that the credit for federal 
abatement is not calculated on the same basis as that 
calculated for the logging tax itself. This present anomaly, 
far from being cured by the proposed legislation, has been 
compounded by a further limitation in calculating the 
logging tax credit, namely the required inclusion of taxa- 
ble capital gains in the tax base, which gains are to be 
excluded from the taxable income available for the log- 
ging tax credit (although such gains could be included in 
the calculation of the logging tax itself). This double taxa- 
tion becomes very severe in a loss year or when the non- 
logging operations suffer a loss. 


Furthermore, there are provinces which do not levy a 
logging tax as such, but instead levy other taxes corre- 


sponding to the logging taxes of other provinces. It is 
suggested that the government should examine the various 
taxes levied on the pulp and paper industry in provinces 
which do not have a formal logging tax, and determine if 
some provinces or municipalities are levying taxes which 
are in substance similar to logging taxes but which are 
nevertheless not deductible from income tax payable. 


YOUR COMMITTEE RECOMMENDS: 


1. that the amount of provincial logging tax paid be credit- 
ed against federal income tax payable within specified 
limits and with the following additions: 


(a) that the base upon which the logging tax credit is 
calculated for federal purposes should be the same as 
that upon which the provincial logging tax was imposed, 
and 


(b) that any creditable logging tax not deductible in a 
taxation year be carried forward and be deductible 
against future federal income tax payable. 


2. that the government consider the possibility of granting 
similar relief to those corporations that are paying pro- 
vincial or municipal taxes on their logging operations 
not levied as logging taxes but which are in substance 
similar to a logging tax (and are not subject to the 
federal abatement). 


TAX-EXEMPT NON-RESIDENT INVESTORS 


Under the present Income Tax Act the Minister of 
National Revenue is authorized to issue a “certificate of 
exemption” to any non-resident person who establishes 
that he resides in a country which imposes an income tax 
and that he is exempt from such tax under the laws of that 
country. The effect of obtaining a certificate of this kind is 
that the non-resident person is exempt from Canadian 
non-resident withholding tax in respect of interest payable 
on any bond, debenture or other similar debt obligation 
that was issued to him after June 13, 1963. 


The obvious purpose of this provision (as hereinafter 
noted) was to encourage the sale of Canadian debt obliga- 
tions to tax exempt non-residents by removing the tax 
disadvantage which such persons otherwise would suffer 
if they reinvest in Canada rather than in their country of 
residence. Unlike the non-resident person who is subject to 
tax in his country of residence and who is generally able to 
recover part, if not all, of the Canadian income tax paya- 
ble on Canadian source income by way of credit against 
the income tax otherwise payable by him, the tax-exempt 
non-resident is unable to recover any part of the Canadian 
income tax which he may be required to pay. Therefore, 
but for the “certificate of exemption” provisions, a tax- 
exempt non-resident would suffer a tax disadvantage by 
investing in Canadian debt obligations rather than in 
securities issued by persons resident in his country of 
residence (the income from which would be exempt from 
tax). ; 

In order to qualify for a certificate of exemption under 
the proposed legislation, a non-resident must not only be 
exempt from income tax in the country in which he resides 
but must also be 
1. a person who would be exempt from Canadian income 

tax under the relevant exempting provisions of the pro- 

posed legislation if he were resident in Canada, or 
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2. a trust or corporation established solely in connection 
with an employee’s superannuation or pension fund or 
plan. 


Any non-resident person failing to qualify under these 
new requirements who holds a certificate of exemption 
which was issued under the provisions of the present 
Income Tax Act and which is still in force on December 
31, 1971, will continue to be exempt from Canadian non- 
resident withholding tax in respect of interest payable to 
him on or before December 31, 1974—provided that he 
continues to be exempt from tax in his country of resi- 
dence. Interest received by him thereafter will be subject 
to the normal withholding tax provisions unless he is able 
to meet the new requirements of the proposed legislation. 


In considering the effect of these new provisions, your 
Committee heard evidence presented on behalf of a major 
non-resident investor who now holds a certificate of 
exemption but who will fail to qualify for a similar certifi- 
cate under the proposed legislation. This organization has 
invested substantial amounts in long-term Canadian debt 
obligations and has entered into commitments to purchase 
additional Canadian bonds, in each case on the assump- 
tion that its exemption from Canadian non-resident with- 
holding tax would remain in force as long as it continued 
to qualify as a tax-exempt person in its country of resi- 
dence. Having regard to the amount invested in Canada 
and having regard also to the fact that many of the debt 
obligations were purchased privately (consisting of securi- 
ties in respect of which no prospectus has been filed), this 
particular organization appears to have valid reasons to 
believe that it will encounter considerable difficulty in 
selling its Canadian securities and thereby avoid the tax 
disadvantage which it would suffer if it continued to own 
such investments after December 31, 1974. 


This particular situation is presumably by no means 
unique and your Committee considers it inequitable that 
the exemption should be withdrawn with respect to invest- 
ments or commitments which have already been made— 
and on such short notice. In fact, your Committee believes 
that the sale of Canadian debt obligations (as distinct from 
Canadian equities) to non-residents should be encouraged 
by extending the present exemption from withholding tax 
provisions instead of restricting it. 


When the exemption presently accorded to tax-exempt 
non-residents was first introduced, the Honourable Mr. W. 
Gordon, the then Minister of Finance, stated as follows: 


“The purpose of this resolution is, of course, to make it 
easier or make it more desirable for pension funds in 
other countries to invest in Canadian bonds. As we all 
know, we are primarily interested in and thinking about 
the inflow of capital: Certainly, in totals and magni- 
tudes, we are primarily interested in the sale of Canadi- 
an bonds abroad rather than Canadian equities.” 


In the opinion of your Committee the circumstances 
above described have not changed and indeed are perhaps 
more necessary than ever. 


YOUR COMMITTEE RECOMMENDS that the exemp- 
tion accorded to tax-exempt non-resident persons under 
the present Income Tax Act should be continued in the 
proposed legislation. 


MINING AND PETROLEUM (NON-OPERATORS) 


Your Committee stated in its preliminary report of 
November 4, 1971, that the 3 31/3% automatic depletion 
which is allowed under present law to an operator of a 
resource property will be abolished under the proposed 
legislation at the end of a five year transitional period (i.e. 
after 1976) and will thereafter be replaced by an earned 
depletion allowance equal to $1 for every $3 of eligible 
expenditures incurred on exploration and development 
after November 7, 1969. The Committee recommended in 
this connection that the transitional period be extended to 
the end of 1980 or, alternatively, that taxpayers be allowed 
to ‘‘bank” for earned depletion purposes an amount equal 
to all eligible expenditures incurred, whether incurred 
before or after November 7, 1969, but that all depletion 
previously allowed be deducted in determining the bal- 
ance of the “bank” available for earned depletion 
allowance. 


As a result of its continuing study of the tax reform 
measures, your Committee has noted that the proposed 
legislation would also remove, as of the end of 1976, the 
25% automatic depletion that is now allowed to non-opera- 
tors in respect of income such as royalties which they may 
derive from resource properties. Royalty income received 
after 1976 is to be treated in the same manner as produc- 
tions profits and therefore, will be eligible for the pro- 
posed 3 31/3% earned depletion. 


Your Committee is of the view that it is equally impor- 
tant that the five year transitional period relating to the 
withdrawal of the automatic depletion allowance should 
also be extended to non-operators, at least in respect of 
income derived from a royalty or other similar interest in 
a resource property which the taxpayer acquired prior to 
June 18, 1971, or which he was obligated at that date to 
acquire. The alternative recommendation which the Com- 
mittee put forward in its preliminary report with respect 
to the basis of computing earned depletion for operators 
of a resource is unlikely to afford much relief to non-oper- 
ators in respect of interests acquired prior to June 18, 1971, 
as these taxpayers will not have incurred as extensive 
exploration and development expenditures as operators. 
They will therefore not be entitled to a comparable 
amount of earned depletion if the Committee’s alternative 
recommendation is implemented. 


YOUR COMMITTEE RECOMMENDS that the 25% 
automatic depletion now allowed to non-operators in 
respect of income derived from a royalty or other similar 
interest in a resource property be continued for royalties 
received prior to 1981 in respect of interests which the 
taxpayer owned at June 18, 1971, or which he was obligat- 
ed at that date to acquire. 


TRANSITIONAL AVERAGING PROVISIONS CON- 
CERNING LUMP SUM PAYMENTS OUT OF PENSION 
PLANS AND DEFERRED PROFIT SHARING PLANS 


Single payments out of a pension plan or deferred profit 
sharing plan which are received in a taxation year ending 
after 1973 will be eligible for relatively generous averaging 
provisions presently afforded by section 36 of the Income 
Tax Act to the extent of amounts vested up to January l, 
1972. The proposed legislation would restrict the right to 
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such averaging by providing that once a taxpayer has 
elected to utilize section 36 averaging in respect of 
amounts vested up to January 1, 1972, he is precluded 
from invoking the general and forward averaging provi- 
sions of the proposed legislation in the same year in 
respect of amounts vested after 1971. The amount availa- 
ble for section 36 averaging is thus limited to that portion 
of the lump sum payment which accrued up to January 1, 
1972. 


It is apparent that as the benefits under pension and 
deferred profit sharing plans which vest after 1971 
increase in relation to those which vested prior to 1972, the 
benefit afforded by section 36 averaging will decline in 
respect of lump sum payments received after 1973, until 
the point is reached when section 36 averaging will 
become unattractive. 


YOUR COMMITTEE RECOMMENDS that 


(a) section 36 averaging should be available in respect of 
the portion of a lump sum payment received in a taxa- 
tion year ending after 1973 out of a pension plan or 
deferred profit sharing plan which the taxpayer would 
have received pursuant to such a plan if he had with- 
drawn therefrom on January 1, 1972, and also 


(b) the general and forward averaging provisions of the 
proposed legislation should be available in respect of the 
portion of such payments which have vested after 1971. 


Single payments received out of a pension plan or a 
deferred profit sharing plan made in a taxation year 
ending after 1971 and before 1974 are to be entitled to 
section 36 averaging in their entirety. Your Committee 
considers such treatment to be equitable. 


NON-RESIDENT-OWNED I NVESTMENT CORPORA- 
TIONS (N.R.O.’s) 


The effect of the provisions of Section 70 of the present 
Income Tax Act (which relates to non-resident-owned 
investment corporations) is, in general, to treat non-resi- 
dent who hold Canadian investments indirectly through 
the medium of a Canadian holding company in substan- 
tially the same manner as they would have been taxed if 
they had owned such investments directly—provided, of 
course, that the Canadian holding company qualifies as a 
non-resident-owned investment corporation (referred to 
hereinafter as an N.R.O.). 


Certain exceptions to this general rule do exist in the 
present Income Tax Act. For example: 


1. A non-resident who owns shares of a corporation which 
has a degree of Canadian ownership (as defined in Sec- 
tion 139A of the Act) is subject to a 10 per cent Canadian 
non-resident withholding tax on dividends received from 
that corporation whereas all dividend income flowing 
through an N.R.O. attracts a 15 per cent tax under Sec- 
tion 70. 


2. Interest payable to non-residents on certain types of 
Canadian debt obligations (e.g. certain federal and pro- 
vincial bonds) is now exempt from Canadian non-resi- 
dent withholding tax but is subject to the 15 per cent 
N.R.O. tax if paid to an N.R.O. 


3. Any investment income which an N.R.O. may derive 
from non-Canadian sources is subject to Canadian tax 
under the N.R.O. provisions whereas such income would 
not be subject to Canadian income tax if paid to the 
non-resident directly. 


However, these and the various other exceptions which 
exist under the present Income Tax Act have generally 
been considered relatively insignificant and have not dis- 
couraged non-residents from investing in Canada through 
the medium of an N.R.O. 


It is implied on page 58 of the “Summary of 1971 Tax 
Reform Legislation” that this neutrality in the taxation of 
non-resident investors, whether they invest directly in 
Canada or indirectly through an N.R.O., would be con- 
tinued under the new system; and, in particular, that non- 
resident shareholders of an N.R.O. would not be subject to 
Canadian income tax in respect of any capital gains which 
would not be taxable in Canada if realized personally by a 
non-resident investor. However, contrary to the statements 
contained in the Summary, the tax position of a non-resi- 
dent shareholder of an N.R.O. is not equated with the 
treatment accorded to non-residents who invest directly. 
For example: 


1. Capital gains realized by an N.R.O. on the disposition of 
capital property other than “Canadian property” will be 
subject to Canadian non-resident withholding tax when 
ultimately distributed by way of dividend to the N.R.O.’s 
non-resident shareholders. This treatment is clearly 
anomalous and the proposed legislation should be 
amended to provide that any net gains realized on the 
disposition of non-Canadian property should form part 
of an N.R.O.’s ‘capital gains dividend account” which 
may ultimately be distributed to shareholders free from 
Canadian non-resident withholding tax. 


2. Any capital gain realized by a non-resident on the dispo- 
sition of shares of an N.R.O. (including a gain arising on 
death) will be subject to Canadian income tax under the 
proposed legislation. This treatment is inequitable as it 
could result in double taxation or in the taxation of 
amounts which should not attract Canadian income tax. 
For example, part or all of the gain realized by non-resi- 
dent shareholders could be attributable to gains realized 
by the N.R.O. on the disposition of taxable Canadian 
property which had not been distributed to shareholders 
at the date on which the particular shareholder disposed 
of his shares of the N.R.O. These gains would have been 
taxed in the N.R.O.’s hands and would accordingly be 
available for distribution as a tax-exempt dividend out 
of the N.R.O.’s ‘‘capital gains dividend account”. There- 
fore, the non-resident shareholder should not be subject 
to Canadian income tax on any portion of the gain 
realized on the disposition of his shares of the N.R.O. 
that is attributable to gains previously realized by the 
N.R.O. on the disposition of taxable Canadian property. 


Similar problems exist where the gain ralized by the 
non-resident shareholder is attributable to: 


(a) undistributed capital gains which the N.R.O. previ- 
ously realized on the disposition of any other type of 
capital property, 

(b) any unrealized appreciation in the value of the 
N.R.O.’s capital property, and 
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(c) any accumulated income already taxed in the 
N.R.O.’s hands. 


It follows that, unless appropriate amendments are 
made to the proposed legislation so as to ensure that 
N.R.O.’s and their shareholders are treated in a manner 
consistent with the treatment accorded to non-resident 
persons who invest directly in Canada, non-resident inves- 
tors will no longer look upon N.R.O.’s as a suitable invest- 
ment vehicle and many of these corporations will be 
wound up. In the result, a considerable amount of the 
capital now invested in Canada through the medium of 
N.R.O.’s may be lost. Such a consequence would be most 
unfortunate having regard to the importance of the role 
played by N.R.O.’s as a source of capital in Canada and to 
the contribution which such corporations otherwise make 
to the Canadian economy. 


‘YOUR COMMITTEE RECOMMENDS that further con- 
sideration be given to the provisions of the proposed legis- 
lation relating to non-resident-owned investment corpora- 
tions and appropriate amendments be made to ensure that 
there is neutrality (similarity) of tax treatment as between 
non-residents who invest directly in Canada and those 
who choose to invest through the medium of a non-resi- 
dent-owned investment corporation, particularly with 
respect to the treatment of capital gains. 


INSURANCE CORPORATIONS 
A. Life insurance corporations 


There was referred to your Committee a matter which 
does not arise directly out of the proposed legislation but, 
rather, represents a problem which exists under the pre- 
sent Income Tax Act and which will continue to exist 
under the proposed legislation. In view of the fact that this 
matter will continue to represent a problem under the new 
legislation, the Committee considers it appropriate and 
proper to raise this issue at this time. 


The problem which has been raised relates to the income 
tax treatment of dividends received by life insurance cor- 
porations in respect of investments in shares of other 
taxable Canadian corporations and which are acquired 
out of non-segregated funds. These funds (which, for the 
sake of simplicity, are hereinafter referred to as the ““Gen- 
eral Funds” of a life insurance corporation) are invested 
and held for the benefit of the following groups of 
persons: 


1. tax exempt policyholders, e.g., any person who owns a 
policy which is registered with the Department of 
National Revenue as a registered retirement savings 
plan or which is issued pursuant to a registered pension 
plan; 


2. other polycyholders (excluding those persons owning 
policies, the reserves for which are invested in “segregat- 
ed funds’’), and 


3. the corporation itself or, in the case of corporations 
other than mutual life insurance corporations, the corpo- 
ration’s shareholders. 


In order to determine the amount of the corporation’s 
liability for income tax, it is necessary to allocate the 
corporation’s total investment income amongst these 


groups in accordance with a formula set out in the Income 
Tax Act and the Income Tax Regulations. 


In examining this matter, your Committee was advised 
that the total amount of investment income allocable to 
each group under the provisions of the present law is 
reasonable in the circumstances and that no objection is 
taken to the use of a statutory formula for this purpose. 
The problem lies in the fact that each group is deemed 
under the allocation formula to share proportionately in 
each type of investment income earned by the General 
Funds (including dividends received from taxable Canadi- 
an corporations even if such corporations are subsidiaries 
of the life insurance corporation in question). As a result, 
part of such dividends are allocated to tax exempt policy- 
holders, thereby reducing the amount of the deduction 
allowable in computing the corporation’s taxable income 
in respect of dividends received from other taxable 
Canadian corporations. This also holds true under the 
proposed legislation. 


As is often the case, the assumptions made in devising 
statutory formulas such as this can be in error. In the case 
of life insurance corporations, the polycyholders’ funds 
must be invested in such a manner as to ensure that policy 
guarantees can be made and that such obligations can be 
met when the policies mature. Therefore, policyholders’ 
funds are generally invested in fixed-interest type securi- 
ties rather than in shares of other corporations. Most, if 
not all, of the investments in corporate shares are acquired 
out of the corporation’s (or shareholders’) funds and it 
follows that any allocation of dividend income contrary to 
this fact will result in the life insurer being effectively 
denied all of the dividend deductions to which it should 
properly be entitled. Most certainly, such a problem does 
not exist with respect to other corporations such as banks, 
trust companies and other similar financial institutions. 


YOUR COMMITTEE RECOMMENDS that corporate 
dividend income received and arising from investments 
made by a life insurance corporation out of its non-segre- 
gated funds in shares of capital stock of corporations be 
excluded from the allocation of investment income for- 
mula set forth in the proposed legislation. 


PRIVATE GENERAL INSURANCE CORPORATIONS 


Under the proposed legislation there exists in at least 
two respects, a distinction between a private and public 
corporation. That is to say, depending on whether a corpo- 
rate taxpayer is public or private, the income tax treat- 
ment of transactions may differ. These two differences 
may be summarized as follows: 


1. A public corporation may receive dividends from other 
corporations without payment of tax, while a private 
corporation receiving a dividend from a non-controlled 
corporation, is subject to a tax of 33 1/3 per cent. This 
tax however is refundable to the corporation upon the 
payment of a further dividend to its shareholders. 


2. A public corporation will not be entitled to any preferen- 
tial tax treatment in respect of its taxable business 
income, however, a small private business corporation 
will be entitled to preferential tax treatment on its first 
$50,000 of taxable business income. This preferential 
treatment is subject to a number of restrictions. One of 
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these restrictions is that the after-tax profits of such a 
corporation must not be applied towards defined ‘“‘ineli- 
gible investments” otherwise the corporation will be sub- 
ject to a tax for so doing. 


At the outset, your Committee wishes to commend the 
Government for retaining the concept of a preferential tax 
treatment for the small business corporation. However, as 
will be noted, your Committee believes that, first, the 
requirements are unusually restrictive and may defeat the 
purpose of the relieving provision; and secondly, little 
account appears to have been taken of other statutory 
provisions, both Federal as well as Provincial, relating to 
the business conduct of corporations, which provisions 
may be in conflict with the restrictions as set forth in the 
relieving provisions. Private general insurance corpora- 
tions are but one example of this latter category. 


Moreover, the private general insurance corporation 
may not only be at odds with the proposed legislation in 
respect of “ineligible investments’’, because of other legis- 
lation that is imposed upon it, but such a corporation may 
also be unable to comply with the proposed “33 1/3 refund- 
able tax’’ rule, for the same reason. Both of these matters 
are hereinafter dealt with. 


Your Committee would turn first to the question of the 
“33 1/3 per cent refund tax” rule and its application to a 
private corporation. In the case of private general insur- 
ance corporations, your Committee has ascertained that 
the Canadian and British Insurance Companies Act 
(R.S.C., 1970, Chap. 1-15) will severely limit such a corpora- 
tion from applying this rule in its favour. There are two 
reasons: 


1. Pursuant to Section 105 of this Act, a federal Canadian 
insurance company is prohibited from declaring and 
paying dividends in excess of 75 per cent of its average 
profits for the three preceding years. 


2. Further, pursuant to Section 103 of this Act, a federal 
Canadian insurance company must maintain at all 
times, assets of 115 per cent in relation to 100 per cent of 


its liabilities as a solvency test, this test conditioning as 
well, the payment of dividends. Unfortunately, “refunda- 
ble tax” would not be treated as an admitted asset for 
the purpose of rhe solvency test under this Act. 


The only comment which your Committee can make 
with regard to this question is that it represents an almost 
classic example of income tax theory being contrary to the 
required practice of the everyday business world. 


Similarly,and as already noted, there is danger that an 
analogous result may also occur in respect of the private 
general insurance corporation and the tax to be levied 
where a corporation has made an “ineligible investment”. 
Pursuant to Section 63 of the Canadian and British Insur- 
ance Companies Act (R.S.C., 1970, Chap. I-15) an insur- 
ance company is obliged to invest in securities that would 
otherwise be considered as “ineligible” for the purpose of 
the proposed legislation. In this respect the proposed legis- 
lation is therefore possibly in conflict with and inconsist- 
ent with, another federal statute known as the Canadian 
and British Insurance Companies Act (R.S.C., 1970, Chap. 
I-15). A similar result will also prevail in respect of the 
various Provincial acts. 


YOUR COMMITTEE RECOMMENDS that special 
provisions be introduced to alleviate the position of those 
private corporations which cannot take advantage of “re- 
fundable tax” by reason of any conflicting or inconsistent 
statutory law governing their conduct. 


Similarly, that special provisions be introduced to pro- 
vide that in the case of a private general insurance corpo- 
ration, compliance with the investment requirements of 
governing federal or provincial legislation shall not consti- 
tute “ineligible investments”. 


Respectfully submitted, 
Salter A. Hayden, 


Chairman. 


Published under authority of the Senate by the Queen’s Printer for Canada 


Available from Information Canada, Ottawa, Canada. 
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Thirteenth Proceedings on: 


“Summary of 1971 Tax Reform Legislation” 
FINAL REPORT OF THE COMMITTEE 


(Witnesses—See Minutes of Proceedings) 


THE STANDING SENATE COMMITTEE ON 
BANKING, TRADE AND COMMERCE 


The Honourable Salter A. Hayden, Chairman 


The Honourable Senators, 


Aird 
Beaubien 
Benidickson 
Blois 
Burchill 
Carter 
Choquette 


Connolly (Ottawa West) 


Cook 

Croll 
Desruisseaux 
Everett 
Gélinas 
Giguére 


Grosart 
Haig 
Hayden 
Hays 

Isnor 

Lang 
Macnaughton 
Molson 
Smith 
Sullivan 
Walker 
Welch 

White 
Willis— (28) 


Ex officio members: Flynn and Martin 


(Quorum 7) 


Order of Reference 


Extract from the Minutes of the Proceedings of the 
Senate, September 14, 1971: 


“With leave of the Senate, 


The Honourable Senator Hayden moved, seconded 
by the Honourable Senator Denis, P.C.: 


That the Standing Senate Committee on Banking, 
Trade and Commerce be authorized to examine and 
consider the Summary of 1971 Tax Reform Legisla- 
tion, tabled this day, and any bills based on the 
Budget Resolutions in advance of the said bills com- 
ing before the Senate, and any other matters relat- 
ing thereto; and 


That the Committee have power to engage the 
services of such counsel, staff and technical advisers 
as may be necessary for the purpose of the said 
examination. 


After debate, and— 
The question being put on the motion, it was— 
Resolved in the affirmative.” 


Robert Fortier, 
Clerk of the Senate. 
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Minutes of Proceedings 


Monday, December 13, 1971 
(67) 


Pursuant to adjournment and notice the Standing 
Senate Committee on Banking, Trade and Commerce met 
this day at 2.30 p.m. to further examine and consider: 


“Summary of 1971 Tax Reform Legislation’’. 


Present: The Honourable Senators Hayden (Chair- 
man), Beaubien, Burchill, Carter, Choquette, Connolly 
(Ottawa West), Cook, Croll, Desruisseaux, Flynn, Gel- 
inas, Giguére, Grosart, Haig, Isnor, Lang, Macnaughton, 
Martin, Molson, Smith and Welch. (21) 


Present, but not of the Committee: The Honourable 
Senators Argue, Basha, Boucher, Bourget, Duggan, Fer- 
gusson, Forsey, Fournier (de Lanaudiére), Inman, Kin- 
near, Lafond, Langlois, McGrand, McNamara, O’Leary, 
Paterson, Phillips, Quart and Rattenbury. (19) 


WITNESSES: 


Department of Finance: 


The Honourable Edgar J. Benson, P.C., 
Minister. 


Mr. M. A. Cohen, 
Assistant Deputy Minister. 


At 4.05 p.m. the witnesses departed and the Com- 
mittee then proceeded in camera. 


The Chairman read to the Committee a draft of the 
Final Report on the above Summary and after discussion 
and certain revisions being made thereto, it was Re- 
solved that the said Report be tabled this night. 


At 4.25 p.m. the Committee adjourned to the call of 
the Chairman. 


ATTEST. 


Frank A. Jackson, 
Clerk of the Committee. 


December 13, 1971 


Banking, Trade and Commerce 51:5 


FINAL REPORT OF THE COMMITTEE 


The Standing Senate Committee on Banking, Trade and 
Commerce having completed its examination and consid- 
eration of the Summary of 1971 Tax Reform Legislation 
and bills based on the Budget Resolutions in accordance 
with its terms of reference of September 14, 1971, now 
makes its final Report, as follows: 


Two earlier reports called Preliminary Report and Pre- 
liminary Report No. 2 were tabled in the Senate on 
November 4, 1971, and November 30, 1971, respectively. 


Attached to this Report is a statement prepared by our 
advisers setting out a list of technical changes required in 
Bill C-259 to clarify or correct the language of many pro- 
visions of the said bill. 


Also attached is a list ofethe persons who made submis- 
sions to and appeared before your Committee to present 
their case for changes in the said Bill to avoid hardship 
in their operations. There is also set out a list of those 
who made submissions but did not personally appear. 


Earlier today your Committee held its final meeting in 
connection with the reference made to it by the Senate. 
At this meeting the Minister of Finance appeared in re- 
sponse to an invitation extended by your Committee. 
Prior thereto the Chairman, with the approval of the 
Committee had several interviews with the Minister of 
Finance to discuss the recommendations made by the 
Committee in its several reports to the Senate and to 
obtain, if possible, some indication of the attitude of the 
Minister in relation thereto. 


With the approval of the Committee, a list of top pri- 
ority items among the recommendations in our two Re- 
ports was submitted to the Minister, together with amend- 
ments which in the view of our expert advisers and our 
Committee would incorporate the substance of the top pri- 
ority recommendations contained in your Committee’s Re- 
ports. This list is also attached hereto. In speaking by way 
of explanation to the Senate the Chairman of the Com- 
mittee will discuss these items indicating how many have 
already been dealt with and the reaction of the Minister 
to other of these items expressed in the House of Com- 
mons on December 10, 1971, and to your Standing Com- 
mittee earlier this day. 


The Minister of Finance stated in the House of Com- 
mons and before our Committee that an amending Bill 
would be put forward in the next session. In the House 
of Commons he said: 


“There are a number of areas that the Government 
is actively studying at this time and I want to give 
the House some indication of our present thinking— 
there will undoubtedly be a number of important 
amendments introduced next year and I think it is 
only fair that people should be aware of the direction 
of our planning.” 


In the Committee the Minister repeated what he said 
in the House of Commons and dealt in a particular way 
with the subject matter of the recommendations in your 


Committee’s several Reports. These will be referred to in 
the course of the explanations given by the Chairman and 
will appear in the printed report of proceedings this day 
of the Committee. 


Your Committee would direct your attention to the 
printed reports of its proceedings, particularly numbers 
35 and 39. There you will find clear explanations of the 
principal subjects dealt with in Bill C-259, namely: 

(1) Changes in personal Tax Report P. 35-5 to P. 35-16 

(2) Capital gains (withSum- Report P. 35-16 to P. 35-42 

mary at P. 35-16) 

(3) Valuation and Tax Free 

Zone 
Partnerships and Pro- 

fessional Income 


Report P. 35-39 to 40 


(4 


~~ 


Report P. 35-43 to 51 


(5) Corporations and Distri- Report P. 35-51 to 61 
butions to  Share- 
holders 

(6) Dividend Tax Credit Report P. 35-52 

(7) Small Business Report P. 35-54 

(8) Inter Corporate Divi- Report P. 35-54 
dends 

(9) Designated Surplus Report P. 35-54 to 55 

(10) Investment Income of Report P. 35-55 
Private Companies 

(11) Complexity Report P. 35-56 and 57 

(12) International Report P. 35-17 to 25 

(13) Taxation with Summary Report P. 39-17 

(14) Estates and Death Duties Report P. 39-5 to 16 


(Summary at P. 39-5) 
and Trusts 


The above references are to a series of lectures or ex- 
planations on the various provisions of Bill C-259 with 
section references. Your Committee wishes to express its 
great appreciation to Mr. Arthur R.A. Scace and Mr. 
Stephen Smith and for their assistance. It should be 
noted that their services were given without remunera- 
tion—expressly so stipulated. 


In many of its aspects this Bill C-259, is very beneficial 
to taxpayers in Canada. The elimination from the tax 
rolls was estimated in 1970 at approximately 750,000 
persons* now subject to tax and the increase in personal 
exemptions of all the taxpayers, the improved deductions 
for wage and salary earners, the incentives to small 
business, the deductibility of interest on money borrowed 
by one company to buy shares in another company, the 
ability of a corporation to distribute its 1971 undistributed 
income on hand on payment of a special 15% tax and 
thereupon to distribute without further tax its 1971 
capital surplus on hand, the elimination of gift taxes and 
estate taxes, the continuance of dividend tax credit 
although different in form but beneficial—all these are 
some of the beneficial features of Bill C-259. 


*Source: Senate Report on White Paper Proposals for Tax 
Reform. 


ol 36. 


In addition to the above sources of information availa- 
ble to Senators, Senate Hansard of November 24 and 
December 1, 1971, contain statements in narrative form 
of the meaning and scope and effect of the various 


provisions in Bill C-259 referred to in the several reports 


of your Committee. 


Further however, there is the Report of your Com- 
mittee to the Senate on the White Paper Proposals for 
Tax Reform, dated September 1970. Therein you will 
find all the subject matter of the White Paper Proposals 
dealt with. Many of the headings are carried through to 
the Summary of 1971 Tax Reform Legislation and Bill 
C-259. 


Your Committee wishes to acknowledge in a particular 
way the contribution of the Honourable Lazarus Phillips 
to our study of this Tax Reform Legislation and Bill 
C-259 as Chief Counsel to the Committee. You will 
recall he was Vice-Chairman of the Committee in its 
study of the White Paper Proposals. In the drafting of 
the Report of the Senate thereon and in the preparation 
of the several reports of the Committee on its examina- 
tion and consideration of Bill C-259, his advice and 
direction were invaluable. 


Mr. Alan Irving and Mr. Douglas Ewens were part of 
our team of legal advisers. We were very fortunate in 
securing Mr. Irving’s services at this time as he had 
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worked with your Committee throughout the study of 
White Paper Proposals. Mr. Ewen’s services were valua- 
ble to your Committee in the analysis of the submissions. 
received and as an adviser to the Chairman. Both these 
men worked on the preparation of our several Reports 
and in the drafting of amendments. We wish to acknow- 
ledge the skill and judgment they brought to bear on the 
consideration of these matters. 


Your Committee retained the services of Mr. Albert 
Poissant and Mr. Charles B. Mitchell, senior partners 
in the accounting firm of Thorne, Gunn, Helliwell and 
Christenson. Their services were invaluable in every 
phase of the work of your Committee. 


As a result of all this work and the information thereby 
available to Senators, the consideration of this bill 
should be greatly facilitated. The introduction of an 
amending bill next year, which the Minister’s state- 
ment would indicate, will afford the opportunity to the 
Senate to propose further amendments at that time, the 
nature and extent of which may be governed by such 
further and amending provisions as are incorporated in 
the amending Bill. 


Respectfully submitted, 


Salter A. Hayden, 
Chairman. 
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THE STANDING SENATE COMMITTEE ON BANKING, 
TRADE AND COMMERCE 


SUBJECT: Summary of 1971 Tax Reform Legislation 


Date 
October 


October 


October 


October 


October 


October 


October 


October 


October 


October 


BRIEFS SUBMITTED AND HEARD BY 
THE COMMITTEE 


20, 


20, 


21, 


21, 


Zl 


27, 


1971 


1971 


1971 


1971 


1971 


1971 


1971 


1971 


1971 


1971 


Proceeding 
Number 


36 


40 


40 


41 


42 


42 


43 


43 


44 


44 


(A.M.) 


(P.M.) 


(A.M.) 


(P.M.) 


(A.M.) 


(P.M.) 


(A.M.) 


(P.M.) 


The Canadian Chamber 
of Commerce. 


Canadian Federation of 
Agriculture. 


Canadian Construction 
Association. 


National Association of 
Canadian Credit Unions; 
Co-Operative Union of 
Canada; 

Allstate Insurance Com- 
pany of Canada. 


Massey-Ferguson; 
Canadian Jewish Con- 
gress. 


Aluminium Company of 
Canada Limited. 


Canadian Bar Associa- 
tion. 


Simpsons Sears Ltd. and 
Simpsons Limited; 
Independent Petroleum 
Association of Canada. 


Noranda Mines Limited; 
Bethlehem Copper Cor- 
poration Ltd.; 

The Canadian Gas 
Association. 


ad hoc Committee of 
Voluntary Agencies. 


October 


October 


November 


November 


November 


November 


28, 1971 


28, 1971 


3, 1971 


3, 1971 


45 (A.M.) 


45 (P.M.) 


46 (A.M.) 


46 (P.M.) 


3, 1971 8:00 (P.M.) 


10, 1971 


49 


SY 


Canadian Petroleum 
Association; 

Mining Association of 
Canada; 

The Canadian Mutual 
Funds Association. 


The Canadian Pulp and 
Paper Association. 


Hollinger Mines Limited; 
The Canadian Life In- 
surance Association; 
Dominion Foundries and 
Steel Limited. 


The Canadian Institute 
of Chartered Account- 
ants. 


In camera Meeting. 


Institute of Profit 
Sharing; 

Insurance Bureau of 
Canada; 

The Royal Architectural 
Institute of Canada; 
Teachers Insurance and 
Annuity Association of 
America; 

Mining Association of 
British Columbia; 
Texaco Canada Limited. 


BRIEFS SUBMITTED BUT NOT HEARD BY 
THE COMMITTEE 


Investment Dealers Association of Canada; 
Canadian International Power Company Limited; 
Trans Canada PipeLine Limited; 


Trust Companies Association of Canada; 


Vancouver Board of Trade; 


September 29, 1971 


and 


September 30, 1971 


John Labatt Limited. 


Education Sessions on 
Bill C-259 with 
Messrs. Scace and Smith. 


Gialetats: 
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APPENDIX “B” 


Top Priority Recommendations by the STANDING 
COMMITTEE ON BANKING TRADE AND COMMERCE 
OF THE SENATE in its consideration of the Summary 
of 1971 Tax Reform Legislation. 

1. Gifts, Bequests and Devises to Charities (1st Senate 

Report P. 47-10) 
2. Employees Profit Sharing Plans (1st Senate Report 
P. 47-8) 
3. Deferred Profit Sharing Plans (lst Senate Report 
P. 47-8) 
4. Passive Income (1st Senate Report P. 47-5) 
. De Minimis Rule (1st Senate Report P. 47-7) 
6. Tax-Exempt Non-resident Investors (2nd Senate 
Report P. 50-7) 


on 


7. Non-Resident owned Investment Corporations (2nd 
Senate Report P. 50-9) 


8. Private General Insurance Corporations (2nd Senate 
Report P. 50-10) 


9. Deemed Realization on Ceasing to be a Resident of 
Canada (1st. Senate Report P. 47-9) 


Secondly—An Assurance that further consideration will 
be given to items recommended in the Senate Reports but 
not set out in the list of Top Priority Recommendations, 
more particularly in relation to rollovers (1st Senate 
Report P. 47-4) Consolidated Returns (1st Senate Report 
P. 47-15) Mining and Petroleum (1st Senate Report P. 
47-10) (2nd Senate Report P. 50-8). 


APPENDIX “"C” 


TAXATION OF INDIVIDUALS 


1. Section 6(1)(e) and 15(5)—standby charge for auto- 
mobile 


Section 15(6) provides that the formula set out in Sec- 
tion 6(2) for determining the amount that would be a 
reasonable standby charge for an automobile that was 
made available to an employee by his employer shall 
also apply where a company car has been made avail- 
able to a shareholder. These subsections fail to consider 
the situation where one car is made available for several 
shareholders and/or employees and appropriate amend- 
ments should be made. 


2. Section 62(3)—Moving expenses (C.I.C.A.) 


Subsection (3) of Section 62 provides that the cost of 
cancelling a lease on one’s residence is an allowable 
moving expense for purposes of determining the amount 
deductible under Section 62(1) in respect of expenses 
incurred in moving to a new work location. There is 
no similar provision for bona fide costs incurred in 
connection with the assignment of such a lease. As all 
landlords may not be prepared to cancel a taxpayer’s 
lease and the taxpayer may therefore be forced to sub- 
let (incurring costs in connection therewith), the de- 
finition of the term “moving expenses’ should be ex- 
tended by amending paragraph (d) of Section 62(3) to 
read as follows: 

“(d) the cost to him of cancelling or otherwise 
disposing of the lease, if any, by virtue of which 
he was the lessee of his old residence”. 


3. Section 63—Child care expenses (C.B.A.) 


Where a taxpayer is employed by his spouse, the tax- 
payer’s remuneration from such employment is to be 
included in the spouse’s income for tax purposes under 
the provisions of Section 74(3) of Bill C-259 and ex- 
cluded from the taxpayer’s income for tax purposes. 
Because of this and because one of the limitations on 
the amount allowable as a deduction under Section 63 
in respect of child care expenses is that the deduction 
cannot exceed two-thirds of the taxpayer’s earned in- 
come for the year, a married woman who is employed 
by her husband may be unable to take advantage of 
the child care expense deduction. Further, no deduction 
will be allowed to the husband in these circumstances 
as he will not comply with the conditions contained in 
paragraph (b) of Section 63(1) because his wife was not 
incapacitated or confirmed to prison. Provision should 
be made to allow the husband a deduction in these 
circumstances, at least in those cases where it can be 
established that his wife was a bona fide full-time 
employee for the period in respect of which the ex- 
penses were incurred. 

A similar problem arises as a result of the attribution 
rules in Section 74(4) where a married woman is em- 
ployed by a partnership of which her husband is a 
partner. 

In addition, where a husband and wife are partners 
in a business and the Minister of National Revenue 
exercises his discretionary power under the provisions 
of Section 74(5) and thereby attributes all of the firm’s 
income to the husband, one of the effects may be to 
deny any deduction for child care expenses even though 
the expenses were incurred to enable the taxpayer’s 
wife to devote her time and energies to the partnership 
business. 
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APPENDIX “D” 


CAPITAL GAINS 


1. Section 2(3)(c)—Tax payable by non-resident persons 
(C.A.B.) 


The first specific clause in Bill C-259 which deals with 
disposition of properties on which a taxable capital gain 
may be realized by non-residents is Section 2(3)(c). This 
provision appears to define persons not resident in 
Canada who can fit within the categories outlined in 
Division D of the Bill and implies that any person who 
at any time in the past disposed of “taxable Canadian 
property” (as defined in Section 115(1)(b)) is subject to 
the provisions of Division D—even though he may have 
no taxable income for purposes of Division D and, hence, 
not be subject to tax in any event. There seems to be 
no apparent necessity for drawing the net so wide. 


2. Section 13(4)—Insurance proceeds and other compen- 
sation in respect of the loss or destruction of property 
(COTA. 


Section 13(4) of Bill C-259 has the same technical de- 
fect as its predecessor in the present Income Tax Act 
(viz. Section 20(5a)). 


The purpose of this provision is to allow taxpayers an 
additional period of grace in which to expend insurance 
proceeds or other compensation received in respect of 
the loss or destruction of depreciable assets without being 
subject to tax on recaptured capital cost allowance. 
Ordinarily, where a class of depreciable assets is in credit 
balance at the end of a taxation year because the tax- 
payer disposed of assets for an amount in excess of the 
undepreciated capital cost of property in that class and 
did not expend a sufficient portion of the proceeds in that 
same year to bring the class into debit balance at the 
end of the year by acquiring additional depreciable assets 
of that class, the amount of the credit balance is included 
in income as recaptured capital cost allowance. How- 
ever, where the credit balance arises because of insur- 
ance proceeds or other compensation receivable in re- 
spect of the loss or destruction of depreciable assets, then, 
by virtue of Section 13(4) the amount of the credit bal- 
ance will not be treated as recaptured capital cost allow- 
ance to the extent that it is expended by the taxpayer in 
the immediately following taxation year on the acquisi- 
tion of depreciable property of the same class as that 
lost or destroyed. 


Where the asset destroyed is a building, the taxpayer 
will obtain the benefit of this relieving provision to the 
extent that any credit balance in the relevant class of 
buildings at the end of the taxation year in which the 
insurance proceeds or other compensation becomes pay- 
able is expended by him in the immediately following 
taxation year on the acquisition of a building of any 
class, whether or not it is of the same class as the build- 
ing that was destroyed. However, because of an anomaly 
in the Bill (and in the present Act), where a taxpayer 
chooses to replace a destroyed building by a building of 
another class and he does so by acquiring such other 
building in the taxation year in which the proceeds of 


insurance or other compensation becomes payable 
(rather than in the immediately following taxation year) 
he will, upon a technical interpretation, be subject to 
tax on recapture. 


In order to remove this anomaly, it is recommended 
that paragraph (c) of Section 13(4) be amended to read 
as follows: 

“(c) the amount shall, to the extent that it has been 
expended by the taxpayer 
(i) in the taxation year immediately following the 
initial year on acquiring property of the same 
class, 
(ii) in the initial year or in the taxation year 


immediately following the initial year on acquir- 
ing, if the property so lost, destroyed, taken or 
sold was a building, a building of a prescribed 
class, or 
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3. Section 44—Deferral of gain on involuntary disposi- 
tions (C.C.C.) 


Section 44 provides for a deferral of gain on involun- 
tary dispositions of capital property where the gain 
arises by virtue of the fact that the taxpayer has re- 
ceived (or is entitled to receive) 


(a) proceeds of insurance or other compensation in 
respect of the loss or destruction of capital prop- 
erty, 

(b) compensation for capital property taken under 
statutory authority, or 

(c) the proceeds of sale of capital property which 
was sold to a person by whom notice of intention 
to take under statutory authority was given, 


and the taxpayer has expended an amount at least equal 
to the gain before the end of the immediately following 
taxation year acquiring a replacement for the former 


property. 


It is recommended that these deferral provisions be 
extended to apply to a gain realized where capital pro- 
perty is unlawfully taken and the taxpayer becomes 
entitled to receive compensation therefor. This amend- 
ment may be accomplished by changing Section 44 to 
read as follows: 

“Where in a taxation year a taxpayer has received 
proceeds of disposition described in subparagraph 
54(h)(ii), Gil) or (iv) of any property...” 


4. Section 53(2)(a)(ij—Adjustments to the cost base of 
capital property (C.C.C.) 


Subparagraph (i) of Section 53(2)(a) provides that any 
amount received by a taxpayer after 1971 as a dividend 
(other than a taxable dividend or a capital dividend) 
on the share of the capital stock of a corporation resi- 
dent in Canada shall be deducted in computing the ad- 
justed cost base to the taxpayer of such share. Any 
dividend received from a mutual fund corporation that 
is deemed under Section 131(1) to be a capital gains 
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dividend should also be excluded, along with taxable 
dividends and capital dividends, from the amounts that 
are to be deducted under Section 53(2)(a)(i) in computing 
the adjusted cost base of shares to the taxpayer. A 
capital gains dividend is deemed to be a capital gain 
in the year in which received and is taxed accordingly. 
Therefore, it should not reduce the adjusted cost base 
of shares since such an adjustment would result in dou- 
ble taxation. 


5. Section 53(2)(m)—Adjustments to cost base of capital 
property (C.B.A.). 


Section 53(2)(m) provides that, in computing the ad- 
justed cost base to a taxpayer of capital property at any 
time, there shall be deducted 

“such part of the cost to the taxpayer of the pro- 
perty as was deductible (otherwise then by virtue 
of this subdivision) in computing the taxpayer’s 
income for any taxation year commencing before 
that time.” 


It is to be noted that the deduction to be made under 
this paragraph is based on the deductibility of the 
amount specified therein regardless of the amount actually 
deducted in computing income. It is recommended that 
the paragraph be amended to read as follows: 

“(m) such part of the cost to the taxpayer of the 


property, 
(i) as was deducted (otherwise than by virtue of 


this subdivision) in computing the taxpayer’s in- 
come for any taxation year that ended on or before 
that time, or 

(ii) where the adjusted cost base in being com- 
puted as of a date other than the end of a taxa- 
tion year, as was deductible (otherwise than by 
virtue of this subdivision) in computing the tax- 
payer’s income for the first taxation year ending 
after that date.” 


6. Section 54(g)—Principal residence (C.B.A.) 


It is recommended that the definition of the term 
“principal residence” be amended specifically to in- 
clude, 

(a) a condominium unit (which may not fall within 
the present definition), and 

(bo) a dwelling-place located on property which is 
held under a long term lease rather than owned by 
the taxpayer 


7. Section 74—Income or gains from property transferred 
to one’s spouse 

Subsections (1) and (2) of Section 74 provides that a 
taxpayer must include in his or her income for tax 
purposes any income and net taxable capital gains (i.e. 
taxable capital gains less allowable capital losses) which 
his or her spouse may derive from property transferred 
to the spouse by the taxpayer (or from property substitut- 
ed therefor). The purpose of this provision is to prevent 
a taxpayer from reducing his income for tax purposes 
by transferring income-producing properties to his 
spouse. 


It has been suggested that Bill C-259 be amended spe- 
cifically to provide that these attribution rules will not 
apply in respect of property transferred to a spouse 
more than one year prior to the date on which the 
transferor first became a resident of Canada. This sug- 
gestion appears to have merit and it is recommended 
that the following amendment be made: 


Section 74(6) 


“Subsections (1) and (2) of this section do not apply 
in respect of property transferred to a spouse more 
than one year prior to the date on which the 
transferor first became resident in Canada or in re- 
spect of property substituted for such transferred 
property.” 
A similar amendment should be mare to the attribu- 
tion rules contained in Section 75 which relates to pro- 
perty transferred 


(a) to a person under eighteen years of age, and 
(b) to certain inter vivos trusts. 


APPENDIX “E” 


Corporations and their shareholders 


1. Section 83(2)—Capital dividends (C.B.A.) 
Section 83(2) provides 


(a) that a private corporation may elect, subject to 
specified conditions, to treat a dividend payable by 
it to its shareholders after 1971 as a capital dividend 
if the amount does not exceed the corporation’s capi- 
tal dividend account immediately before the date on 
which the dividend becomes payable, 
and 

(b) that no part of such a dividend shall form part of 
the recipient shareholder’s income. 


Under Section 89(1)(b), a corporation’s capital dividend 
account at any particular time is defined to include only 
amounts attributed to such account in taxation years end- 
ing before that time. Accordingly, if a corporation paid 
a dividend in kind by distributing part of its capital assets 
and the fair market value of the property distributed 
exceeded the adjusted cost base of the assets to the cor- 
poration, gain would only accrue on payment of the divi- 
dend and the corporation could not elect to treat the divi- 
dend in kind as a capital dividend out of the one-half 
non-taxable portion of that capital gain. It is recom- 
mended that provision be made to enable a private corpo- 
ration to treat the one-half non-taxable portion of any 
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capital gain arising from the payment of a dividend in 
kind as part of its capital dividend account at the time 
the dividend became payable. 


2. Section 87(1)—Definition of an amalgamation (C.C.C.) 


The definition of the word “amalgamation”, as defined 
in Section 87(1) of Bill C-259, is similar to that contained 
in Section 851 of the present Act in that, in order to 
qualify for the treatment set out in Section 87 of the 
Bill (previously Section 851), it will still be necessary 
that all of the assets and liabilities of the amalgamating 
corporations become assets and liabilities of the amal- 
gamated corporation. This requirement often causes cor- 
porate taxpayers an undue amount of trouble and ex- 
pense arranging to settle amounts owing between amal- 
gamating corporations immediately prior to an amalga- 
mation so as to ensure that the amalgamation will in fact 
be treated as such for income tax purposes. 


It is accordingly recommended that paragraphs (a) and 
(b) of Section 87 be amended to read as follows: 


“(a) all of the property of the predecessor corpora- 
tions immediately before the merger (other than 
amounts receivable from, or investments in shares 
of the capital stock of, any of the other predecessor 
corporations) becomes property of the new corpora- 


tion by virtue of the merger, 
(b) all of the liabilites of the predecessor corpora- 
tions immediately before the merger (other than 


amounts owing to one predecessor corporation to 
i 
another predecessor corporation) becomes liabilities 
of the new corporation by virtue of the merger, and” 


3. Section 87(2)(r) ) 
capital surplus 


Amalgamated corporation’s 1971 


4. Section 87(2)(s) ) on hand or paid-up capital defi- 
ciency (C.C.C.) 


Paragraphs (r) of Section 87(2) provides that, in com- 
puting the 1971 capital surplus of an amalgamated cor- 
poration, any 1971 capital surplus which the amalgam- 
ated corporation may itself have on hand shall be in- 
creased by the amount, if any, by which 


(a) the aggregate of each predecessor corporation’s 
1971 capital surplus on hand, if any, immediately 
before the amalgamation 

exceeds 


(b) the aggregate of each predecessor corporation’s 
paid-up capital deficiency, if any, immediately be- 
fore the amalgamation. 


There is no provision to the effect that, where the 
amount described in (b) above exceeds the amount de- 
scribed in (a), the excess must be deducted from the 
amount otherwise determinable in computing the amal- 
gamated corporation’s 1971 capital surplus on hand. 
Unless such a provision is introduced, it may be possible 
to eliminate a corporation’s paid-up capital deficiency by 
means of an amalgamation without decreasing the 1971 
capital surplus of the amalgamated corporation by a 
like amount. It is therefore recommended that a new 
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paragraph be added to Section 87(2) to the following 
effect: 


“(r, 1) where the amount described in subparagraph 
(r)Gi) exceeds the amount described in subparagraph 
(r)G), there shall be deducted from the aggregate of 
the amounts determined under subparagraphs 89(1) 
(DG) to Gv) for the purpose of computing the 1971 
capital surplus on hand of the new corporation at 
any particular time an amount equal to such excess.” 


A similar problem exists with respect to subparagraph 
(s) of Section 87(2), relating to the computation of an 
amalgamated corporation’s paid-up capital deficiency. 

5. Section 87(2)(aa)—Amalgamated corporation’s refund- 
able dividend tax on hand for purposes of determining 
its cumulative deduction account (C.C.C.) 


Section 87(2)(aa) provides for the flow-through to an 
amalgamated corporation of any refundable dividend tax 
which each predecessor corporation may have on hand 
immediately prior to the amalgamation. It is not clear, 
however, whether the amalgamated corporation will be 
deemed to have inherited such amounts as of the end of 
a taxation year immediately preceding its first taxation 
year, or whether such amounts will not be included in 
computing its own refundable dividend tax on hand until 
the end of its first taxation year (following the amalga- 
mation). If the latter interpretation is correct and the 
amalgamated corporation is, therefore, not entitled to 
deduct the predecessor corporation’s refundable dividend 
tax on hand for purposes of computing its cumulative 
deduction account immediately prior to the amalgama- 
tion (see Section 87(2)(y)), an amalgamated corporation 
which qualifies as a Canadian-controlled private corpo- 
ration (as defined in Section 125(6)(a)) could be deprived 
of a small business deduction for its first taxation year 
even though it should, in equity, be entitled to such a 
deduction. 


To ensure that there is no anomaly in this regard, it 
is recommended that Section 87(2)(aa) be amended to 
read as follows: 

“(aqa) in the case of a new corporation that is a 
private corporation for the purpose of computing 
the refundable dividend tax on hand (within the 
meaning assigned by subsection 129(3)) of the new 
corporation at the end of a taxation _year_imme- 
diately preceding its first taxation year or at the end 
of any subsequent taxation year, where a predeces- 
sor corporation had refundable dividend tax on hand 
immediately before the amalgamation the amount 
thereof shall be added to the aggregate determined 
under subsection 129(3) from which the new corpo- 
ration’s dividend refunds are to be subtracted;” 


6. Section 129(3)(a)—Refundable dividend tax on hand 
(CEC 


Section 129 provides that a corporation “Canadian 
investment income” and “foreign investment income” are 
to be computed separately but it does not provide that a 
loss obtained from one or other of these “sources” is to 
be deducted from income derived from the other “source” 
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in computing the amount described in paragraph (a) of 
Section 129(3). As a result, the amount of refundable 
dividend tax which may be credited to a private corpora- 
tion’s refundable dividend tax account in respect of a 
particular taxation year could be greater than the amount 
properly creditable thereto. 


It is suggested that this anomaly could be eliminated 
by making the following amendments: 
(a) Paragraph (a) of Section 129(3) would be amended 
to read as follows: 
“(a) 25% of the amount, if any, by which its ‘total 
investment income for the year’, as defined in para- 
graph (4)(c), exceeds the amount deductible under 
paragraph 111(1)(b) from the corporation’s income for 
the year,” 
(b) Subsection (h) of Section 129 would be amended by 
the addition of the following paragraph: 


“(c) ‘total investment income’ of a corporation for a 
taxation year means the amount, if any, by which the 
aggregate of 
(i) the aggregate of the amounts described in sub- 
paragraphs (a)(i) to (iii) in respect of the corpora- 
tion for the year, and 
(ii) the amount that would be determined under 
subparagraphs (a)(i) to Gii) in respect of the corpo- 
ration for the year if the references in subpara- 
graphs (a)(i) to Gii) to ‘in Canada’ were read as 
references to ‘outside Canada’, 
exceeds the aggregate of 
Gii) the aggregate of amounts each of which is a 
loss of the corporation for the year from a source 
that is a property or business other than an active 
business, and 
(iv) the aggregate of all amounts deductible under 
section 113 from the corporations income for the 
year.” 


7. Section 129(3)(b)—Refundable dividend tax on hand 
(Eee 


Any inactive business income from foreign sources will 
form part of “foreign investment income” for purposes of 
the refundable dividend tax provisions but any foreign 
tax credit relating to such income (being a credit allowed 
under Section 126(2) will not be taken into account in 
determining whether the limitation contained in Section 
129(3)(b) is applicable. Thus, even though no Canadian 
income tax is payable on inactive business income from 
foreign sources after deducting the provincial tax abate- 
ment and the foreign tax credit, an amount equal to 25% 
thereof could be credited to the refundable dividend tax 
account. 


8. Section 189(4)(b)—Ineligible investments (C.C.C.) 


Further statutory clarification is required to minimize 
the number of problems which could be encountered in 
determining the cost of ineligible investments on hand at 
any time. For example: 


1. Where there is a change in the use made of a capi- 
tal asset, will the use to which it was originally put 
govern its classification for the purpose of Section 
189(4)(b) for all subsequent years? 


2. If a capital asset, such as a building, is used in part 
for active business purposes and in part for rental 
purposes, will the entire cost be treated as not falling 
within the ineligible category? 


3. If, for example, a Canadian-controlled private cor- 
poration owned a minority interest in another com- 
pany at December 31, 1971, and it acquired a further 
100 shares of that company but disposed of the latter 
before the end of its 1972 year should not be treated 
as an ineligible investment? 


APPENDIX “F” 


BUSINESS AND PROPERTY INCOME 


1. Section 16—Debt obligations issued at at discount 
(C.1.C.A.) 


Subsections (2) and (3) of Section 16 provide that, where 
a debt obligation is issued at a discount by a tax-exempt 
person, a non-resident person not carrying on business in 
Canada, a government or certain other public bodies, the 
amount of the discount is, under certain circumstances, 
to be included in the investor’s income for tax purposes. 
Subsection (2) relates to debt obligations which are issued 
before June 18, 1971 and subsection (3) deals with debt 
obligations issued after that date. Neither deals with debt 
obligations which are issued on June 18, 1971. Subsection 
(2) should accordingly be amended to apply to debt obli- 
gations issued on that date as well as to those issued prior 
thereto. 


2. Section 24—Deduction in respect of eligible capital 
amounts (goodwill and other “nothings’”) on ceasing to 
carry on business (C.C.C.) 


The combined effect of subsections (1) and (2) of Sec- 
tion 24 in a situation where an individual ceases to carry 
on business and the business is thereafter carried on by 
his spouse or by a corporation controlled by him appears 
to prevent any deduction under Section 20(1)(b) (relating 
to the amortization of goodwill and other “nothings’’) for 
either the individual, or his spouse or the controlled cor- 
poration for the year in which the business is transferred 
if both the transferor and the transferee have the same 
fiscal year end or if the fiscal year of the transferor ends 
at a later date in the year than the transferee’s. 
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In order to remedy this inequity, it is recommended 
that subsection (2) of Section 24 be amended to read as 
follows: 


Section 24 


“(2) Notwithstanding subsection (1), where an indivi- 
dual has ceased to carry on a business and thereafter 
his spouse, or a corporation controlled directly or in- 
directly in any manner whatever by him, has carried 
on the business, 


(a) in computing the individual’s income for his fiscal 
period in which he so ceased to carry on the business, 
the following rules shall apply; 


(i) the provisions of subsection (1) shall be read 
without reference to paragraphs (a) and (b) thereof 


and as if the reference in paragraph (c) thereof to 
‘the ‘time he so ceased to carry on the business’ 
were read as a reference to ‘the end of the fiscal 


period in which he so ceased to carry on the 
business’; and 

(ii) the amount allowed as a deduction under para- 
graph 20 (1)(b) in respect of the business shall not 
exceed that proportion of the maximum amount 
otherwise allowable that 


(A) the number of days in the period from the 
commencement of the fiscal period to date on 


which he ceased to carry on the business, 


APPENDIX 


Certain of the proposals made by the Canadian 
Bar Association 


Subdivision K—Trusts and their Beneficiaries 
Sec. 104. Reference to trust or estate. 


(1) In this Act, a reference to a trust or estate (in this 
subdivision referred to as a ‘“‘trust’’) shall be read as a 
reference to the trustee or the executor, administrator, 
heir or other legal representative having ownership or 
control of the trust property. 


Sec. 104 (2) 


(2) Taxed as individual. A trust shall, for the purposes 
of this Act, and without affecting the liability of the 
trustee or legal representative for his own income tax, be 
deemed to be in respect of the trust property an indivi- 
dual; but where there is more than one trust and 


(a) substantially all of the property of the various 
trusts has been received from one person, and 


(b) the various trusts are conditioned so that the 
income thereof accrues or will ultimately accrue to 
the same beneficiary, or group or class of benefi- 
ciaries, 
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(B) 365; 


(b) in computing the cumulative eligible capital in 
respect of the business of the spouse or the corpora- 
tion, as the case may be, at any time after the end 
of the fiscal period in which the individual so ceased 
to carry on the business, there shall be included the 
amount of the individual’s cumulative eligible capital 
in respect thereof at the end of that fiscal period; and 
(c) in computing the income of the spouse or the 
corporation, as the case may be, for the fiscal period 
in which the spouse or corporation commenced to 
carry on the business, the amount allowed as a 
deduction under paragraph 20 (1) (b) in respect of the 
amount included in the spouse’s or corporation’s 
cumulative eligible capital amount under paragraph 
(b) shall not exceed that proportion of the maximum 
amount otherwise allowable in respect thereof that 


(A) the number of days in the period from the 
date on which the spouse or corporation com- 
menced to carry on the business to the end of 
the fiscal period, 

if of 
(B) 365.” 


ed Fa 


such of the trustees as the Minister may designate shall, 
for the purposes of this Act, be deemed to be in respect 
of all the trusts an individual whose property is the 
property of all the trusts and whose income is the income 
of all the trusts. 


(See also S. 128 (1); S. 248 (1); Regs. Part 11.) 


Sec. 104 (3) 


(3) Deductions not permitted. No deduction may be 
made under section 109 or paragraph 110 (1) (d) from the 
income of a trust. 


(See also S. 109 (1); S. 110 (1D) (d).) 


Sec. 104 (4) 


(4) Deemed disposition of property by a trust. Every 
trust shall, on each of the following days, be deemed to 
have disposed of each capital property of the trust, other 
than depreciable property, for proceeds equal to its fair 
market value on that day, and to have reacquired such 
property immediately thereafter for an amount equal to 
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that fair market value; and for the purposes of this Act 
those days are: 
(a) where the trust is a trust created by a taxpayer, 
whether during his lifetime or by his will, under 
which 
(i) his spouse is entitled to receive all of the income 
of the trust that arises before the spouse’s death, 
and 
(ii) no person except the spouse may, before the 
spouse’s death, receive or otherwise obtain the use 
of any of the income or capital of the trust, the 
day on which the spouse dies; 
(aa) Where the trust is a classified trust the day pre- 
scribed by regulation. 


Comment: This amendment is designed to permit the 
Minister to prescribe alternative rules for trusts such 
as protective trusts which are worthy of special treat- 
ment. 


(b) that day that is 21 years after the latest of 
(i) January 1, 1972, 
(ii) the day on which the trust was created, and 


(iii) where applicable, the day referred to in 


paragraph (a); and 


(c) the day that is 21 years after any day that is, 
by virtue of this subsection, a day on which the 
trust is deemed to have disposed of each such 
property. 


Sec. 104(5) 


(5) Idem. Every trust shall, on each day described 
in subsection (4), be deemed to have disposed of all 
depreciable property of a prescribed class of the trust 
for proceeds equal to, 


(a) where the fair market value of that property 
on that day exceeds the undepreciated capital cost 
thereof to the trust on that day, the amount of that 
undepreciated capital cost plus 4 of the amount of 
the excess, and 


(b) in any other case, the fair market value of that 
property on that day plus 4 of the amount, if any, 
by which the undepreciated capital cost thereof to 


the trust on that day exceeds that fair market 
value, 


and to have reacquired each such depreciable property 
of that class immediately thereafter at a capital cost 
(in this subsection referred to as the “deemed capital 
cost”) equal to that proportion of the proceeds deter- 
mined under paragraph (2) or (b), as the case may be 
that the amount that was the fair market value of that 
property on that day is of the aggregate of the amounts 
that were the fair market values of all properties of 
that class on that day, except that 


(c) where the amount that was the capital cost to 
the trust of any particular property of that class 
exceeds the deemed capital cost to the trust of the 
property, for the purposes of sections 13 and 20 
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and any regulations made under paragraph 20(1) (a) 
as they apply in respect of the property at any 
subsequent time, 


(i) the capital cost of the trust of the property 
shall be deemed to be the amount that was the 
capital cost to the trust of the property, and 

(ii) the excess shall be deemed to have been 
allowed to the trust in respect of the property 
under paragraph 20(1)(a) in computing income 
for taxation years before the reacquisition by the 
trust of the property, and any other amount allow- 
ed to the trust in respect of the property under 
that paragraph in computing income for those 
years shall be deemed to be nil, and 


(d) subsection 13(2) is not applicable in respect of 
any such reacquisition. 


Sec 104(6) 


(6) Deduction in computing income of trust. For 
the purpose of this Part, there may be deducted in 
computing the income of a trust for a taxation year 
such part of the amount that would, but for this sub- 
section (12) and subsection 105(2), be its income for 
the year as was payable in the year to a beneficiary. 


Sec. 104 (7) 


(7) Non-resident beneficiary. No deduction may be 
made under subsection (6) in computing the income for 
a taxation year of a trust in respect of such part of 
an amount that would otherwise be its income for the 
year as was payable in the year to a person who, at 
the time such part of that amount became so payable, 
was not resident in Canada, unless at that time, the 
trust was resident in Canada. 


(See also C. 104(6).) 
Sec. 104(8) 


(8) Limitation on deduction. No deduction may be 
made under subsection (6) in computing the income 
for a taxation year of an inter vivos trust that had 
income for the year from a business carried on by it 
in Canada, in respect of such part of an amount that 
would, but for subsections (6) and (12), be its income 
for the year as was payable in the year to a person 
who, at the time the amount became so payable, was 

(a) a non-resident person; 
(b) a non-resident-owned 
or 


(c) a trust resident in Canada other than 

G) a testamentary trust, or 

Gi) a trust that throughout the period commencing 
on April 26, 1965 and ending at the time the 
amount became so payable, was a_ beneficiary 
under the trust by whom the amount became so 
payable, which latter-mentioned trust was through- 
out such period carrying on a business in Canada. 


(See also S. 2(1); S. 104(6).) 


investment corporation; 
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Sec. 104(9) 


(9) Idem. No deduction may be made under sub- 
section (6) in computing the income for a taxation year 
of a trust other than a mutual fund trust, in respect 
of any amount that is deemed by subsection (21) to be 
a taxable capital gain for the year of a non-resident 
person or of a non-resident-owned investment corpora- 
tion from the desposition of capital property. 


Sec. 104(10) 


(10) Where property owned for non-residents. Where 
all the property of a trust is owned by the trustee for 
the benefit of non-resident persons or their unborn 
issue, in addition to the amount that may be deducted 
under subsection (6), there may be deducted in com- 
puting the income of the trust for a taxation year for 
the purposes of this Part, such part of the dividends 
and interest received by the trust in a year from a 
non-resident-owned investment corporation as are not 
deductible under subsection (6) in computing the in- 
come of the trust for the year. 


(See also S. 106(1)(b).) 


(Sec. 10411) 


(11) Dividend received from non-resident-owned invest- 
ment corporation. Where any part of the dividends 
received in a taxation year by a trust described in sub- 
section (10) from a non-resident-owned investment cor- 
poration are deductible under subsection (10) in comput- 
ing the income of the trust for the year, for the purposes 
of Part XIII the trust shall be deemed to have paid to 
a non-resident person on the last day of the year an 
amount equal to that part, as income of the non-resident 
person from the trust. 


Sec. 104(12) 


(12) Deduction of part of accumulating income included 
in preferred beneficiary’s income. For the purposes of 
this Part, there may be deducted in computing the in- 
come of a trust for a taxation year such part of its 
accumulating income for the year as was required by 
subsection (14) to be included in computing the income 
of a preferred beneficiary. 


See. 104(13) 


(13) Such part of the amount that would be the income 
of a trust for a taxation year if no deduction were made 
under subsection (6) or under regulations made under 
paragraph 20 (1)(a) as was payable in the year to a 
beneficiary shall be included in computing the income 
of the person to whom it so became payable whether 
or not it was paid to him in that year and shall not be 
included in computing his income for a subsequent year 
in which it was paid. 


Comment: The purpose of this subsection is to make an 
amount deductible by reason of its allocation to a bene- 
ficiary, taxable in the hands of the beneficiary. The 
words “or (12)” deleted in the version above, are un- 
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necessary in that subsection (14) provides for the inclusion 
of the amount deducted under (12) in the income of the 
preferred beneficiary concerned. 


Sec. 104(14) 


(14) Where a trust and a preferred beneficiary there- 
under jointly so elect in respect of a taxation year in 
prescribed manner and within prescribed time, such part 
of the accumulating income of the trust for the year as 
is designated in the election, not exceeding the preferred 
beneficiary’s share therein, shall be included in comput- 
ing the income of the preferred beneficiary for the year, 
and shall not be included in computing the income of any 


tax payer in a subsequent year in which it was paid. 


Comment: “The income of any tax payer” is substituted 
for the words “his income” as the accumulating income 
may in a subsequent year be paid to someone other than 
the person so electing. 


Sec. 104(15) 


(15) Preferred beneficiary’s share. The share of a 
particular preferred beneficiary under a trust in the 
accumulating income of the trust for a taxation year is, 


(a) where the trust is a trust described in paragraph 
(4)(a) and the taxpayer’s spouse referred to therein is 
alive at the end of the year, an amount equal to, 
(i) if the particular preferred beneficiary is the 
taxpayer’s spouse, the trust’s accumulating income 
for the year, and 
(ii) in any other case, nil; 
(b) in any case not referred to in paragraph (a), 
where the shares in which the accumulating income 
of the trust would be payable to the beneficiaries 
thereunder do not depend upon the exercise by any 
person of, or the failure by any person to exercise, 
any discretionary power, 
(i) if at the end of the year a particular beneficiary 
was a member of a class of beneficiaries under the 
trust each of whom was prospectively entitled, as a 


member of that class, to share equally in any 
accumulating income of the trust the portion of 


the trust’s accumulating income in the year that 
may reasonably be regarded as having been earned 
for the benefit of beneficiaries of that class divided 
by the number of beneficiaries (other than regis- 
tered Canadian charitable organizations) of that 
class in existence at the end of the year. 


Comment: This subsection provides a code to establish 
the amount in respect of which a particular preferred 
beneficiary can elect for the purposes of 104(14). The 
whole context, therefore, is one of income which is not, 
in fact, being paid but which is prospectively allocable 
to a particular preferred beneficiary. Consequently, in 
sub-paragraph (b) and particularly in clause (i) thereof, 
words suggesting that anyone is “entitled” to share in 
income should be changed. In addition, the right to elect 
only arises in connection with accumulating income so 
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that any reference to income should be modified by the 
adjective “accumulating”. 


(ii) in any other case, the portion of the trust’s 
accumulating income for the year that may rea- 
sonably be regarded as having been earned for the 
benefit of the particular preferred beneficiary; 


(c) in any case not referred to in paragraph (a) or 
(b), where each beneficiary under the trust whose 
share of the accumulating income of the trust de- 
pends under the exercise by any person of, or the 
failure by any person to exercise, any discretionary 
power, is a preferred beneficiary or a registered 
Canadian charitable organization, the portion of the 
trust’s accumulating income for the year that may 
reasonably be regarded as having been earned for 
the benefit of the particular beneficiary, not exceed- 
ing the amount determined in prescribed manner to 
be his or its discretionary share of the trust’s accu- 
mulating income for the year; and 


(ca) in the case of a classified trust the amount pres- 
cribed. 


(d) in any case not referred to in paragraph (a), 
(b), €c) or (ea), nil. 


Comment: These amendments are designed to permit 
the Minister to prescribe alternative rules for trusts such 
as protective trusts which are worthy of special treat- 
ment. 


Sec. 104(16) 


(16) Capital cost allowance deduction. A beneficiary 
under a trust may deduct from the amount that would 
otherwise be his income from the trust by virtue of sub- 
section (13) or (14), as the case may be, such part of 
the amount that would otherwise be deductible from the 
income of the trust for the year under regulations made 
under paragraph 20(1)(a) as the trust may determine; 
and any amount deductible under this subsection for a 
taxation year shall be deducted from the amount that the 
trust would otherwise be able to deduct under those 
regulations but shall, for the purposes of section 13, be 
deemed to have been allowed to the trust under those 
regulations in computing its income for the year. 


(See also S. 20(1) (a).) 
Sec. 104(17) 


(17) Depletion allowance. Where an amount is payable 
in a taxation year by a trust to a beneficiary under the 
trust, no part of that amount shall be deemed, for the 
purpose of subsections (6) and (13), to be payable out 
of an amount deductible in computing the income of the 
trust for the year under regulations made under subsec- 
tion 65(1) except such part thereof as the trust de- 
signates as being so payable. 


Sec. 104(18) 


(18) Trust for infant. Where the income of a trust 
for a taxation year or any part thereof was not payable 
in the year but was held in trust for an infant or minor 
whose right thereto had vested and the only reason that 
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it was not payable in the year was that the beneficiary 
was an infant or minor, it shall, for the purpose of sub- 
sections (6) and (13), be considered to have been pay- 
able. 


(See also S. 65(1).) 
Sec. 104(19) 


(19) Portion of taxable dividends deemed to be divi- 
dends received by beneficiary. Such portion of 


(a) the aggregate of taxable dividends received by 
a trust in a taxation year on shares of the capital 
stock of taxable Canadian corporations, 


as 


(b) may reasonably be considered (having regard 
to all the circumstances including the terms and 
conditions of the trust arrangement) to be part of 
the amount that, by virtue of subsection (13) or (14) 
or section 105, as the case may be, was included in 
computing the income for the year of a particular 
beneficiary under the trust, and 


(c) was not designated by the trust in respect of any 
other beneficiary thereunder, 


shall, if so designated by the trust in respect of the 
particular beneficiary in the return of its income for the 
year under this Part, be deemed, for the purposes of 
section 82 and this subsection, to be a taxable dividend 
received by the particular beneficiary in the year from 
a taxable Canadian corporation, and not to be a taxable 
dividend received by the trust in the year from a taxable 
Canadian corporation. 


Sec. 104(20) 


(20) Portion of non-taxable dividends not to be in- 
cluded in beneficiary’s income. Where an amount has, 
in a taxation year, become payable by a trust to a 
particular beneficiary thereunder, such portion thereof as 


(a) may reasonably be considered (having regard 
to all the circumstances including the terms and 
conditions of the trust arrangement) to have derived 
from an amount received by the trust in the year 
as, on account or in lieu of payment of, or in satis- 
faction of, a dividend on a share of the capital stock 
of a corporation resident in Canada other than a 
taxable dividend, and 


(b) was not designated by the trust in respect of 
any other beneficiary thereunder, 


shall, if so designated by the trust in respect of the parti- 
cular beneficiary in its return of income for the year 
under this Part, not be included in computing the income 
of the particular beneficiary for the year. 


Sec. 104 (21) 
(21) Portion of taxable capital gains deemed gain of 
beneficiary. Such portion of 


(a) the amount, if any, by which the aggregate of 
the taxable capital gains of a trust for a taxation 
year exceeds the aggregate of 


(i) its allowable capital losses for the year, and 
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as 


(ii) the amount, if any, deductible under paragraph 
III (1) (b) from its income for the year 


(b) may reasonably be considered (having regard to 
all the circumstances including the terms and con- 
ditions of the trust arrangement) to be part of the 
amount that, by virtue of subsection (13) or (14) or 
section 105, as the case may be, was included in 
computing the income for the taxation year of a 
particular beneficiary under the trust, and 


(c) was not designated by the trust in respect of any 
other beneficiary thereunder, 


shall, if so designated by the trust in respect of the parti- 
cular beneficiary in the return of its income for the year 
under this Part, be deemed, for the purposes of sections 3 
and 111, to be a taxable capital gain for the year of the 
particular beneficiary from the disposition of capital 
property. 


Sec. 104 (22) 


(22) Deduction for foreign taxes. For the purpose of 


section 126, the following rules apply: 


(a) such portion of the income of a trust for a taxa- 
tion year (before making any deduction under sub- 
section (6) or (12)) from sources in a foreign country 
as 


(i) may reasonably be considered (having regard 
to all the circumstances including the terms and 
conditions of the trust arrangement) to be part of 
the income that, by virtue of subsection (13) or 
(14), as the case may be, was included in com- 
puting the income for a taxation year of a parti- 
cular beneficiary under the trust, and 


(ii) was not designated by the trust in respect of 
any other beneficiary thereunder, 


shall, if so designated by the trust in respect of the 
particular beneficiary in its return of income for the 
year under this Part, be deemed to be income of the 
particular beneficiary for the taxation year from 
sources in that country; 


(b) a beneficiary under a trust shall be deemed to 
have paid as income tax for a taxation year, on the 
income that he is deemed by paragraph (a) to have 
for the year from sources in a foreign country, to the 
government of that country an amount equal to that 
proportion of the income or profits tax paid by 
the trust for the year to the government of that 
country or to the government of a state, province or 
other political subdivision of that country (except 
such portion of that tax as was deductible under 
subsection 20(11) or (12) in computing its income for 
the year) that 
(i) such portion of the amount included in compu- 
ting his income for the year by virtue of subsection 
(13) or (14), as the case may be as is deemed by 
paragraph (a) to be income for the year from 
sources in that country, 


is of 
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Gi) the income of the trust for the year from 
sources in that country (before making any deduc- 
tion under subsection (6) or (12)); 


(c) the income of a trust from sources in a foreign 
country for a taxation year shall be deemed to be 
its actual income therefrom for the year minus the 
aggregate of the amounts deemed by paragraph (a) 
to be the income therefrom for the year of all bene- 
ficiaries under the trust; and 


(d) a trust shall be deemed to have paid as income 
tax to the government of a foreign country for a 
taxation year an amount equal to the income or 
profits tax actually paid by it for the year to the 
government of that country, or to the government of 
a state, province or other political subdivision of that 
country (except such portion of that tax as was 
deductible under subsection 20 (11) or (12) in com- 
puting its income for the year), minus the aggregate 
of the amounts deemed by paragraph (b) to have 
been paid to the government of that country for the 
year by all beneficiaries under the trust. 


Sec. 104 (23) 


(23) Testamentary trusts. In the case of a testamentary 
trust, notwithstanding any other provision of this Act 
the following rules apply: 


(a) the taxation year of the trust is the period for 
which the accounts of the trust have been ordinarily 
made up and accepted for purposes of assessment 
under this Act and, in the absence of an established 
practice, the period adopted by the trust for that 
purpose (but no such period may exceed 12 months 
and a change in a usual and accepted period may 
not be made for the purpose of this Act without the 
concurrence of the Minister); 

(b) when a taxation year is referred to by reference 
to a calendar year, the reference is to the taxation 
year or years coinciding with, or ending in, that 
year; 

(c) the income of a person for a taxation year from 
the trust shall be deemed to be his benefits from or 
under the trust for the taxation year or years of the 
trust that ended in the year determined as provided 
by this section and section 105; 

(ad) where an individual having income from the trust 
died after the end of a taxation year of the trust but 
before end of the calendar year in which that taxa- 
tion year ended, a separate return of his income 
from the trust after the end of the trust’s taxation 
year to the time of death shall be filed and tax under 
this Part shall be paid thereon as if that income 
were the income of another person; and 

(e) in lieu of making the payments required by sec- 
tion 156, the trust shall pay to the Receiver General 
of Canada within 90 days from the end of each tax- 
ation year, the tax for the year as estimated under 
section 151. 


(See also S. 70(2); S. 105(1); S. 150(4); S. 151; 
S. 156; S. 249(1).) 


Ral oaks: 
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See. 104(24) 


(24) “Amount payable”. For the purposes of subsec- 
tions (6), (7), (8), (13) and (20), an amount shall not be 
considered to be payable in a taxation year unless it 
was paid in the year to the person to whom it was pay- 
able or he was entitled in that year to enforce payment 
thereof. 


(See also S. 104(6); S. (7), (8), (13). 


Sec. 104(25) 


(25) An election under subsection (14) hereof on behalf 
of a preferred beneficiary under a disability can be made 
by the person designated in the trust to make such elec- 
tion and if none by a parent or guardian of such pre- 
ferred beneficiary and if none by the trustee. 


Comment: Doubt has been expressed as to the ability of 
persons to elect when otherwise entitled to do so as pre- 
ferred beneficiaries in respect of accumulating income. 
It is understood that the Department of Justice has given 
the opinion to the Department of Finance that no prob- 
lem arises under the provincial law with these elections. 
It is further understood that the Department of National 
Revenue has informed the Department of Finance that 
no problem arises in connection with the rights to elect 
which presently exist insofar as persons under a dis- 
ability are concerned. The Bar Association does not dis- 
pute the advice tendered by either Department but in 
the particular context under discussion here, it does not 
consider that either advice meets the problem. It is per- 
fectly true that the legal institutions exist in all of the 
provinces under which a person could become competent 
to elect on behalf of an infant but the institutions often 
involve tedious procedures and considerable expense as 
they are necessarily designed to cope with the awkward 
problems which arise in connection with the property of 
a person under a disability. The most common disability 
with which we will be concerned in connection with the 
right of election by a preferred beneficiary will be the 
disability of infancy. Other disabilities such as mental 
incapacity or absenteeism are uncommon or even exotic 
and the likelihood of resort to a proper procedure which 
would result in the appointment of a legal personal rep- 
resentative is great. Very few parents however, bother 
to become guardians of their own children. It is consid- 
ered that the Statute should give the right to a parent to 
make the election. This would not interfere with the 
provincial right to determine the matter of guardianship 
but would simply say that a federal election can be made 
by a particular category of person. 


SEC. 105. Benefits under trust, contract, etc. 


(1) The value of all benefits (other than a distribution 
or payment of capital) to a taxpayer during a taxation 
year from or under a trust, contract, arrangement or 
power of appointment, irrespective of when made or 
created shall, subject to subsection (2), be included in 
computing his income for the year. 


(See also S.56(2); S.76(1).) 


Sec. 105(2) 


(2) Upkeep, etc. Such part of an amount paid by a 
trust out of income of the trust for the upkeep, mainte- 
nance or taxes of or in respect, of property that, under 
the terms of the trust arrangement, is required to be 
maintained for the use of a tenant for life or a bene- 
ficiary as is reasonable in the circumstances shall be 
included in computing the income of the tenant for life 
or other beneficiary from the trust for the taxation year 
for which it was paid. 


(See also S. 12()Gn); S. 1046), G3); S. 2480).) 
SEC. 106 Income interest in trust. 


(1) Where an amount in respect of a taxpayer’s income 
interest in a trust has been included in computing his 
income for a taxation year by virtue of subsection 104(13) 
or subsection (2) of this section, there may be deducted 
in computing his income for the’ year the lesser of 

(a) the amount so included in computing his income 
for the year, and 


(b) the amount, if any, by which the cost to the 
taxpayer of the income interest exceeds the aggre- 
gate of all amounts in respect of the interest that 
were deductible by virtue of this subsection in com- 
puting his income for previous taxation years. 


Sec. 106(2) 


(2) Disposition by taxpayer of income interest. Where 
in a taxation year a taxpayer disposes of an income 
interest in a trust, 


(a) except where subsection (3) is applicable, there 
shall be included in computing his income for the 
year the proceeds of the disposition; 


(b) any taxable capital gain or allowable capital loss 
of the taxpayer from the disposition shall be deemed 
to be nil; and 


(ec) for greater certainty, the cost to the taxpayer of 
each property received by him as consideration for 
the disposition is the fair market value of the 
property at the time of the disposition. 


Sec. 106(3) 


(3) Proceeds of disposition of income interest. For 
greater certainty, where at any time any property of a 
trust has been distributed by the trust to a taxpayer 
who was a beneficiary under the trust in satisfaction of 
all or any part of his income interest in the trust, the 
trust shall be deemed to have disposed of the property 
for proceeds of disposition equal to the fair market value 
of the property at that time. 


SEC. 107 Disposition by taxpayer of capital interest. 


(1) Where a taxpayer has disposed of a capital 
interest in a trust, 


(a) for the purposes of computing his taxable capital 
gain, if any, from the disposition of the interest, the 
adjusted cost base to him thereof immediately before 
the disposition shall be deemed to be an amount 
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equal to the greater of the adjusted cost base to him 
thereof otherwise determined immediately before 
that time and the cost amount to him of the interest 
immediately before that time, and 


(b) for greater certainty, for the purposes of com- 
puting his allowable capital loss, if any, from the 
disposition of the interest, the adjusted cost base to 
him thereof immediately before the disposition is 
the adjusted cost base to him of the interest imme- 
diately before that time as determined under this Act 
without reference to paragraph (a), 


except that where the interest was an interest in an inter 
vivos trust not resident in Canada that was purchased 
by the taxpayer, paragraph (a) does not apply in respect 
of the disposition thereof except where subsection (2) is 
applicable in respect of any distribution of property by 
the trust to him in satisfaction of all or any part of the 
interest. 


Sec. 107(1) 


(1) Where a taxpayer has disposed of a capital interest 
in a trust, 


(a) for the purposes of computing his taxable capital 
gain, if any, from the disposition of the interest, the 
adjusted cost base to him thereof immediately before 
the disposition shall be deemed to be an amount 
equal to the greater of the adjusted cost base to him 
thereof otherwise determined immediately before 
that time and the cost amount to him of the interest 
immediately before that time, and 


(b) for greater certainty, for the purposes of com- 
puting his allowable capital loss, if any, from the 
disposition of the interest, the adjusted cost base to 
him thereof immediately before the disposition is the 
adjusted cost base to him of the interest immediately 
before that time as determined under this Act with- 
out reference to paragraph (2), 


except that where the interest was an interest in an 
inter vivos trust not resident in Canada that was pur- 
chased by the taxpayer, paragraph (a) does not apply in 
respect of the disposition thereof except where subsection 
(2) is applicable in respect of any distribution of property 
by the trust to him as or on account of all or any part 


of the interest. 


Sec. 107(2) 


(2) Where at any time any property of the trust has 
been distributed by the trust to a taxpayer who was a 
beneficiary under the trust as or on account of all or 
any part of his capital interest in the trust. 


Comment: Some doubt has been expressed as to whether 
a capital encroachment for a beneficiary represents the 
distribution of property by a trust to a beneficiary “in 
satisfaction of all or any part of his capital interest’. 
The problem seems to be with the word “satisfaction”. 
The doubt has been expressed in print by writers such 
as David Ward and has been felt privately by those in 
the Bar Association concerned with the preparation of 
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this brief. It seems to us that the problem can simply 
be solved by changing the phrase where it appears in 
both subsections from “in satisfaction of” to “as or on 
account of”. 


Sec. 107(3) 


(3) Determination of cost of property other than non- 
depreciable capital property. Where the property referred 
to in subsection (2) that was distributed by a trust to a 
taxpayer was property, other than capital property that 
was not depreciable property, for the purpose of deter- 
mining the cost to the taxpayer of the property under 
paragraph (2)(b) (except for the purposes of paragraph 
(2)(b) as it applies to determine the taxpayer’s proceeds 
of disposition of his capital interest under paragraph 
(2)(c), the reference in paragraph (2)(b) to “that propor- 
tion” shall be read as a reference to “3 of that propor- 
tion”. 


Sec. 107(4) 


(4) Where trust in favour of spouse. Where the trust 
referred to in subsection (2) was a trust described in para- 
graph 104(4)(a) and 

(a) the property so distributed by the trust was capi- 
tal property other than depreciable property, 

(b) the-taxpayer to whom the property was so dis- 
tributed was a person other than the spouse, and 
(c) the spouse was alive at the time the property was 
so distributed, 


notwithstanding paragraphs (2)(a) to (d), the following 
rules apply: 
(d) the trust shall be deemed to have disposed of the 
property for proceeds equal to its fair market value 
at that time; 
(e) the taxpayer shall be deemed to have acquired the 
property at a cost equal to that fair market value, 
and 
(f) the taxpayer shall be deemed to have disposed of 
all or part, as the case may be, of his interest in the 
trust, for proceeds of disposition equal to that fair 
market value. 


Sec. 107(5) 


(5) Distribution to non-resident beneficiary. Where sub- 
section (2) is applicable in respect of the distribution by 
a trust of any property of the trust to a non-resident tax- 
payer who was a beneficiary under the trust and the 
property was not taxable Canadian property or property 
that would be taxable Canadian property if at no time in 
the taxation year of the trust in which it was so dis- 
tributed the trust had been resident in Canada, notwith- 
standing paragraphs (2)(a) to (c) the provisions of para- 
graphs (4)(d) to () are applicable in respect of the 
property as if the reference in paragraph (4)(f) to “that 
fair market value” were read as a reference to “the ad- 
justed cost base to him of the interest or part thereof, as 
the case may be immediately before the property was so 


distributed”’. 
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SEC. 108. Definitions. 


(1) In this subdivision, 


Sec. 108(1)(a) 


(a) “Accumulating income”.—“accumulating income” 
of a trust for a taxation year means the amount that, 
but for subsections 104(6) and 104(12) would be its in- 
come for the year; 


Comment: The words ‘‘104(6)”” would appear to have been 
omitted by oversight. 


Sec. 108(1)(b) 


(b) “Beneficiary”.—‘beneficiary” under a trust in- 
cludes a person beneficially interested therein; 


Sec. 108(1)(c) 


(ec) “Capital interest’”.—‘“Capital interest” of a tax- 
or future and whether absolute or contingent) of the 
taxpayer as a beneficiary under the trust to, or to 
receive, all or any part of the capital of the trust; 


Sec. 108(1)(d) 


(d) “Cost amount” of capital interest.—‘“‘cost amount” 
of any capital interest of a taxpayer in any trust at 
any time means, 


(i) in any case where any money or property of the 
trust has been distributed by the trust to the tax- 
payer in full satisfaction of the whole of his capital 
interest (whether on the winding-up of the trust or 
otherwise), the aggregate of the money so dis- 
tributed and all amounts each of which is the cost 
amount to the trust, immediately before the dis- 
tribution, of each such property so distributed to 
the taxpayer, and 


Gi) in any other case, that proportion of the 
amount, if any, by which the aggregate of all 
money of the trust on hand immediately before 
that time and all amounts each of which is the cost 
amount to the trust, immediately before that time, 
of each property of the trust exceeds the aggregate 
of all amounts each of which is the amount of any 
debt owing by the trust, or of any other obligation 
of the trust to pay any amount, that was outstand- 
ing immediately before that time, that 


(A) the fair market value at that time of the 
capital interest in the trust, is of 


(B) the fair market value at that time of all 
capital interests in the trust; 


Sec. 108(1) (e) 


(e) “Income interest’”.—‘income interest” of a tax- 
payer in a trust means a right (whether immediate 
or future and whether absolute or contingent) of the 
taxpayer as a beneficiary under the trust tO; OL tO 
receive, all or any part of the income of the trust; 


Sec. 108(1) (f) 


(f) “Inter vivos trust’.—‘inter vivos trust” means 
a trust other than a testamentary trust; 


Sec. 108(1) (g) 


(g) “Preferred beneficiary”’.—‘‘preferred beneficiary” 
under any trust means an individual resident in 
Canada who is a beneficiary under the trust and is 


(i) the settlor of the trust, 


(ii) the spouse or former spouse of the settlor of 
the trust, or 


(iii) a child, grandchild or great grandchild of the 
settlor of the trust, or the spouse of any such 
person; 


Sec. 108(1) (h) 


(h) “Settlor’.—“settlor”’, 


(i) in relation to a testamentary trust, means the 
individual referred to in paragraph (1), and 


(ii) in relation to an inter vivos trust, 


(A) if the trust was created by the transfer, 
assignment or other disposition of property 
thereto (in this paragraph referred to as pro- 
perty “‘contributed”) by not more than one in- 
dividual and the fair market value of such of 
the property of the trust as was contributed by 
him at the time of the creation of the trust or 
at any subsequent time exceeds the fair market 
value of such of the property of the trust as was 
contributed by any other person or persons at 
any subsequent time (such fair market values 
being determined at the time of the making of 
any such contribution), means that individual, 
and 


(B) if the trust was created by the contribution 
of property thereto jointly by an individual and 
his spouse and by no other person and the fair 
market value of such of the property of the trust 
as was contributed by them at the time of the 
creation of the trust or at any subsequent time 
exceeds the fair market value of such of the 
property of the trust as was contributed by any 
other person or persons at any subsequent time 
(such fair market values being determined at 
the time of the making of any such contribu- 
tion), means that individual and his spouse; 


Sec) 1081 1G) 


(i) “Testamentary trust”.—“testamentary trust” 
means a trust or estate that arose upon the death of 
an individual and in consequence of his death, but 
for greater certainty does not include any such trust 
that was created by any person other than that in- 
dividual; and 


Sec. 108(1) (j) 


(j) “Trust”.—“trust” includes an inter vivos trust 
and a testamentary trust but, in subsections 104(4), 
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(55 S129 424) fand?¢h5) 
does not include 


(i) a unit trust, or 


(ii) a trust governed by a registered pension fund 
or plan, an employees profit sharing plan, a regis- 
tered supplementary unemployment benefit plan, 
a registered retirement savings plan or a deferred 
profit sharing plan. 


and sections 105 to 107 


Sec. 108(1) (k) 


(k) “Classified trust’.—“classified trust” means a 
trust which has been accepted by the Minister for 
inclusion in a class prescribed by regulation. 


Comment: This amendment is designed to permit the 
Minister to prescribe alternative rules for trusts such 
as protective trusts which are worthy of special treat- 
ment. 


Sec. 108(2) 


(2) Meaning of expression “unit trust”. For the pur- 
poses of this Act, a trust is a unit trust at any particular 
time if, at that time, it was an inter vivos trust the in- 
terest of each beneficiary under which was described by 
reference to units of the trust, and 


(a) the issued units of the trust included 


(i) units having conditions attached thereto that 
included conditions requiring the trust to accept, 
at the demand of the holder thereof and at prices 
determined and payable in accordance with the 
conditions the surrender of the units, or fractions 
or parts thereof, that are fully paid, or 

(ii) units qualified in accordance with prescribed 
conditions relating to the redemption of the units 
by the trust, 


and the fair market value of such of the units as 
had conditions attached thereto that included such 
conditions or as were so qualified, as the case may 
be, was not less tham 95% of the fair market value 
of all of the issued units of the trust (such fair 
market values being determined without regard 
to any voting rights attaching to units of the trust), 
or 
(b) throughout the taxation year in which the par- 
ticular time occurred it complied with the following 
conditions: 
(i) it was resident in Canada, 
(ii) its only under taking was the investing of 
funds of the trust, 
(iii) at least 80% of its property throughout the 
year consisted of shares, bonds, mortgages, market- 
able securities, or cash, or of rights to or interests 
in any rental or royalty computed by reference 
to the amount or value of production from an oil 
or gas well, or from a mineral resource, situated 
in Canada, 
(iv) not less than 95% of its income for the year 
was derived from, or from dispositions of, invest- 
ments described in subparagraph (iii), 


(v) at no time in the year did more than 10% 
of its property consist of shares, bonds or securities 
of any one corporation or debtor other than Her 
Majesty in right of Canada or a province or a 
Canadian municipality, and 


(vi) all holdings of and transactions, if any, in its 
units accorded with prescribed conditions relating 
to the number of its unit holders, dispersal of 
ownership of its units and public trading of its 
units. 


Sec. 108(3) 


(3) For the purposes of paragraph 70(6)(b), para- 
graphs 73(1)(a) and (b), paragraph 104(4) (a) (herein 
called the “rollover provisions: ) and of paragraph 108(1) 
(a) 

(a) the income of a trust is its income computed 
without reference to the provisions of this Act. 


(b) where the trust directs the application of the 
income of the trust for the benefit of the spouse, 
the spouse, shall for the purposes of this Act, be 
deemed to be entitled to receive the income so 
directed to be applied. 


(c) the fact that debts of the taxpayer or taxes 
exigible by reason of his death or administration 
expenses of the trust are payable out of the property 
of the trust shall not for that reason only prevent 
the application of the rollover provisions. 


Comment: The Bar Association feels concern on two 
points in connection with the exclusive trust for a 
spouse. In the first place if money is spent for the 
benefit of a spouse rather than being paid to a spouse 
it ought to be treated in the same way. There is some 
concern that it would not be so treated and that the 
possibility of spending income for the benefit of a 
spouse would disqualify the trust. Similarly there is 
concern that if the trust must bear taxes payable to 
a province or to a municipality or debts of the deceased, 
that the trust would be disqualified. A section such as 
section 7(4) of the Estate Tax Act together with its 
interpretation is required and the Association is satis- 
fied with the language which is proposed for this pur- 
pose. 


Additional Sections to be amended 


110(2)(a) Where an individual was, during the 
taxation year a member of a religious order and 
had, as such, taken a vow of perpetual poverty, 
he may, in lieu of the deduction permitted by para- 
graph 1(a), deduct from his income for the year 
an amount equal to his earned income for the year 
as defined by section 63 if, of his income, that 
amount has been paid to the order. 


(b) Where a taxpayer has died in a taxation year 
in applying paragraph (1)(a) for the purpose of 
computing his taxable income for that year that 
paragraph shall be read without reference to the 
words “not exceeding 20%”. 
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Comment: The Bill now limits charitable deductions 
to an amount equal to 20% of the taxable income in 
the terminal period. It is, in fact, not uncommon for 
a taxpayer to give all of his property, or all of his 
property subject to a life interest in favour of his 
spouse (and perhaps other dependants) to charity. The 
effect of the present provisions of the Bill would be 
to make some part of the charitable gift an amount in 
excess of the 20% limit and hence taxable. It is, there- 
fore, suggested that in the year of death a 100% de- 
duction should be available for charity. It is to be 
noted that this is not a novel suggestion. A 100% de- 
duction is now available under the Estate Tax Act when 
a gift is being made to that well-known charity, the 
Crown. The Bar Association requests that the 100% 
deduction be generally applicable to all charitable gifts 
in the year of death. 


54(e) “listed personal property” of a taxpayer means 
his personal-use property that is all or any portion 
of, or any interest in or right to, any 


(i) print, etching, drawing, painting, 
or other similar work of art, 

(ii) jewellery, 

(iii) rare folio, rare manuscript, or rare book, 
(iv) stamp, 

(v) coin, 

(vi) antique furniture, 

(vii) gold, silver, antique flatware or plate, 
(vill) antique or rare china. 


sculpture, 


Comment: In the Minister’s explanation of the Bill, the 
eategories of listed personal property were explained as 
being examples of items which did not normally de- 
preciate through use and would hence normally attract a 
gain on disposition. However, the technique in the Statute 
understandably has been to define a specific list for the 
purposes of listed personal property and the list contains 
omissions. Ordinary furniture depreciates through use but 
genuine antiques do not. The difficulty of establishing 
what is an antique can be resolved and is resolved for the 
purposes of the customs regulations. The present list in- 
cludes coins, jewellery and works of art. These categories 
do not embrace gold or sterling silver tableware. Such 
articles do not depreciate through use and as they acquire 
patina of age they also acquire value. Similar articles 
made of more base metals such as pewter or copper or 
brass while normally belonging to the category of things 
which depreciate through use, may, if they are very old, 
move into the category of antiques and like the antique 
furniture, begin to appreciate by the passage of time 
whether or not used. Finally, antique or rare china de- 
scribes two classes of pottery which do not depreciate 
through use. Every member of the Senate must be ac- 
quainted with particular items which, whether or not 
used, are more valuable now than when they were pur- 
chased. The characteristic of antiquity is here the more 
important qualification. Rare china which is not also old 
china will not commonly arise. However, certain of the 
most artistic makers of fine china are in the habit of 


issuing special limited editions which immediately com- 

mence growing in value. 
40(2)(k) For the purposes of paragraph 69(1)(b) and 
subsections 70(5) and 104(4) there may be deducted 
from the proceeds of disposition otherwise deter- 
mined of property (other than depreciable property) 
an amount equal to the reasonable expenses which 
would have been incurred by the taxpayer in the dis- 
position of the property deemed to be disposed of by 
him had he actually disposed of that property. 


Comment: Commission on the sale of property and other 
similar expenses are deductible in computing the capital 
gain to be paid by the taxpayer. It seems only fair that 
allowance be made for this type of expense which the 
property is deemed to be realized rather than actually 
realized. 

122(2) Subsecion (1) is not applicable for a taxation 

year of an inter vivos trust other than a mutual fund 

trust or a classified trust if the trust 


(a) was established before June 18, 1971 


(b) was resident in Canada on June 18, 1971 and with- 
out interruption thereafter until the end of the year, 
(c) did not carry on any active business in the year, 
(d) has not received any property by way of gift after 
Royal Assent has been given to this Act, 


(e) has not after Royal Assent has been given to this 
Act insured 


G) any debt 


(ii) any other obligation to pay an amount to, or 
guaranteed by, any person with whom any bene- 
ficiary of the trust was not dealing at arms length. 


Comment: Many trusts have been unintentionally put into 
the minimum 50% taxation category by additional gifts 
or borrowings since June 18, 1971. The authors of the Bill 
have their sights set upon sophisticated taxpayers in- 
dulging in constant tax planning. For such persons the 
rule of June 18 is undoubtedly fair. Those people all 
heard about this particular provision over the weekend 
of June 19 and 20. However, small trusts, often for 
children, are legion, not attended by formality and not 
always or even most largely, created by sophisticated 
people. The mother who banks her family allowance 
cheques in the name of the children, the grandfather who 
buys a $50 Canada Savings Bond each year for his grand- 
children, are examples. Those trusts should be saved by 
the creation of a new category of infants’ trusts but 
pending such salvation, it would be more equitable to give 
a greater amount of time to taxpayers to become ac- 
quainted with the rule. At the time of the last amendment 
Section 13(4) of the Estate Tax Amendment Act, 1968-1969 
allowed taxpayers to engage in post mortem variations of 
wills in order to qualify within the definition of the 
spouse-exempt trust created by section 7(1)(b) of the 
Estate Tax Act. Such variation was permitted until 
August 1, 1969 and the purpose was to allow a sufficient 
period of time to elapse to catch the cases where persons 
would not have had a reasonable opportunity to alter 
wills. The same principle is applicable here. 
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Comment for Classified Trust. At present the Bill recog- 
nizes the following categories of trusts: 
Unit Trusts 
Testamentary Trusts 
(a) exclusive spouse trust 
(b) other trust 


Inter Vivos Trusts 
(a) exclusive spouse trust 


(b) other trust created before June 18, 1971 and not 
contaminated by gifts or borrowing since that time 


(c) other inter vivos trusts 


The effect of the Bill is to treat generously spouse trusts, 
testamentary trusts and pre-June 18 trusts but all living 
trusts created after June 18 are treated punitively as if 
there never were any reason for employing them except 
tax avoidance. The Bar Association finds it tiresome to 
have to reiterate over and over again in argument with 
tax policy officials at the federal level that there are 


iyi ee 


other uses and reasons for trusts than tax avoidance and 
that these uses are of everyday application. In the 1968- 
1969 amendments it was recognized that an infant’s trust 
was a legitimate device. There was also recognition in the 
estate tax context of a trust for an incapable person. It is 
suggested that the revenue has nothing to fear from the 
creation of further types of trusts to be treated on a less 
punitive basis both as to the time when the trust is 
deemed to dispose of its capital assets and as to the appli- 
cable rate of tax on accumulating income. The Bar Asso- 
ciation would suggest that the two categories most 
urgently required are the category of a protective trust 
and the category of infant’s trust. In each case conditions 
could be established to protect the revenue while at the 
same time leaving criteria which could be met in or- 
dinary cases. The Bar Association considers that flexi- 
bility could be obtained in this connection by building in 
the possibility of prescribing categories of trusts by regu- 
lation and in this way making provision in the future not 
only for the two types mentioned, but also for other types. 
The required amendment is extremely simple. 
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The Standing Senate Committee on Banking, Trade and 


Commerce 


Evidence 


Ottawa, Monday, December 13, 1971 


The Standing Senate Committee on Banking, Trade and 
Commerce met this day at 2.30 p.m. to give further consid- 
eration to the Summary of 1971 Tax Reform Legislation, 
and any bills based on the Budget Resolutions in advance 
of the said bills coming before the Senate, and any other 
matters relating thereto. 


Senator Salter A. Hayden (Chairman) in the Chair. 


The Chairman: Honourable senators, I call the meeting to 
order. We have the Minister of Finance here today. The 
main purpose is to deal with any questions which we may 
wish to ask him, but I think he has a short statement to 
make first. 


I wish to inform you that the copies of this bulky volume 
which you have are all that are available to us at this time. 
If honourable senators wish to keep them for reference 
during the next few days they should take them with them 
to their offices, because they cannot be replaced. 


Honourable Edgar John Benson, Minister of Finance: Gentle- 
men, firstly, in appearing here today at the request of 
Senator Hayden it is not my intention to make a general or 
lengthy statement. I will appear again before the Senate 
when the bill is officially in your hands next week, if you 
so desire. At that time, if you so wish, I will make a longer 
statement. 


Now I would like to indicate the appreciation of the 
Government and, indeed, of myself for the work done 
from the beginning by this Senate committee on the tax 
legislation. Relating the reports produced by the commit- 
tee with respect to the White Paper on Taxation to the 
budget of June 18, if I recall correctly, some 44 recommen- 
dations of the Senate committee which were adopted in 
Bill C-259. Since debate on the bill commenced in the 
House of Commons this fall, the Senate has been consider- 
ing the subject matter and has so far made two reports. We 
have studied these very carefully, and have made certain 
amendments in the House of Commons. I think of such 
amendments as those with respect to credit unions and 
co-operatives, as well as a great many other technical 
amendments, as being in conformity with the suggestions 
of this committee. I would like to repeat that your recom- 
mendations have been very helpful and will be the subject 
of our continuing study. An amending bill will be intro- 
duced next spring as, indeed, there always is an amending 
bill to a taxation statute. There has been one every year 
since 1918, when income tax was first imposed in Canada. 


However, there are specific areas in this bill which are 
troublesome to ourselves, to you and to the business com- 
munity, and they are areas which cannot be ignored. 
Rather, we have undertaken to continue studying them 


and, indeed, we will move forward and produce some 
amendments in the spring. 


I indicated some of these amendments in the House of 
Commons last week, but they will not be in your records. I 
will inform you briefly of the areas we are considering. 
First of all, there is the matter of gifts in kind to charities, 
to which a gains tax would apply. A great deal of difficulty 
was experienced in this regard in the United States, as you 
know, because of loopholes which developed through this 
being allowed. Very lengthy legislation was passed there in 
1969 in an attempt to close those loopholes. We hope, 
through further study, to be able to introduce provisions 
which will allow gifts in kind without involving a similar 
mass of legislation to that which exists in the United 
States. There is also an amendment with regard to profit- 
sharing plans. 


Senator Connolly: Before you leave that subject, I read 
your comment about two ways in which this could be 
done. It mentioned the tax-paid aspect of it. In other 
words, if the gift were made in cash, presumably any 
capital gain which might have been realized would have 
been accounted for in the donor’s tax return. The specific 
problem we had here, as you are well aware, was raised by 
the Jewish Congress, regarding gifts in kind, particularly 
real estate, given to camps, where capital gains were 
deemed to have been made at the time of the gift and 
therefore the tax was payable by the donor in addition to 
giving the property. 


Hon. Mr. Benson: This is true. If he sold property and gave 
cash, he would have to pay tax on it. If one is making a gift 
in kind, the gains tax that might have accrued would have 
to be paid by the donor. In the result, the charity might 
receive a lesser amount by way of gift. 


The Chairman: The real difficulty there is that the gift is 
valued at the date that it is made in kind. If the man lived 
for another 10 years and died and there was a disposition, 
it would then go back and the gain determined would be 
the difference between the value at the time he gave it and 
the disposition. This would be particularly harmful in the 
case of wills. The man who may thing that he is leaving an 
estate in liquid form might find out that he has made a gift 
in kind to a registered charitable organization, and some 
10 years later, when there has been a gain realized, this 
comes back to his estate, and he is not there to manipulate 
the affairs of this estate at that time. 


Hon. Mr. Benson: And when he is dead he does not get the 
charitable donation deduction. That is the problem that we 
are studying at the present time. It is not an easy problem. 
If one could say, ‘Well, distinguish charities, pick out 
legitimate charities and say all these are legitimate and all 
those are not legitimate’—and here one could think of 
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personal charitable trusts—it would be relatively easy to 
do. The United States, in trying to do this in 1969, got into a 
great volume of legislation, and we are trying to find an 
easier way of doing it. 


It is not a problem that may come up next year, but 
somebody may want to do something in his will next year 
and we feel that we should treat it as a matter of urgency, 
because it would stop these gifts in kind on death for a 
period of time. As a matter of fact, we are in favour of 
charities receiving gifts in this way and are determined 
that we will find a method of solving the problem. 


In the case of employees’ profit-sharing plans, which 
was another point raised here, as distinguished from 
deferred profit-sharing plans, there is an amendment 
which we think should be made in order to recognize that 
the funds which go into such a plan are tax paid and 
therefore the recipient of a distribution in print should be 
faced with a deemed realization of the accrued capital 
gain. We think this can be done. Here again, my advisers 
tell me that one can get into all kinds of problems, but we 
are looking into this. 


With regard to the deferred profit-sharing plan area, in 
the legislation we mentioned two things that we can do. I 
indicated that we would give section 36 treatment to all 
amounts credited to a person up to the ena of this year. 
This will in no way affect his right to average in the future 
the amount which may be put into the plan in the future. 
He will have both of these benefits. That was our intention, 
but the legislation is not worded that way. I made a prom- 
ise to do this a while ago, but the first time I realized that I 
had not fulfilled my promise was when I read the Senate 
committee report, and the day after when I saw people 
representing a deferred profit-sharing plan. 


There are a great many areas which I have mentioned. 
There is the matter of passive income and the treatment of 
foreign income of corporations. As a Government, we are 
in favour of multinational Canadian corporations, and we 
believe they should have fair tax treatment. The aim of 
some of the foreign income sections has been to prevent 
the avoidance of Canadian income tax through schemes 
whereby funds are funneled into tax havens. Unfortunate- 
ly, in stopping this we find that it may affect a great many 
foreign corporations and Canadian corporations operating 
abroad. We are looking at the passive income section. It 
has been misinterpreted to some degree by the public, in 
that the definition is fairly broad and it allows such things 
as interest on receivables and normal amounts that a 
corporation would receive in their business operations as 
being non-passive income. 


Senator Connolly: Income from active business. 


The Chairman: The one thing that bothers me about that, 
Mr. Minister, is that there is a good deal of jurisprudence 
which has been developed over the years as to what is 
income from a business and what is income from proper- 
ty; and, unfortunately, we have many cases which say that 
rental income is income from property. 


If we are going to have conflicts, we feel there should be 
some clarification so as to be sure that active business 
should not exclude income from property. As to the 
ramifications of that, I cannot tell you at the moment. 


Hon. Mr. Benson: This is what we have been looking at, 
but our view was that we should make the definition as 
broad as possible so that the normal business operations 
would not be subject to the passive income rules. 


When we started looking at this we felt that if we further 
confined it it would make the jurisprudence more confin- 
ing than we want it to be. We are trying to determine how 
we can best do this. 


The Chairman: If I may just give you an illustration, Mr. 
Minister. Routine maintenance and care of rental proper- 
ties has been held not to constitute the carrying on of an 
active business. Rental income from apartment buildings 
and shopping centres, where services are provided by the 
owners, including heat, and so forth, has also been held 
not to be income from an active business. A private com- 
pany operating an apartment building is held to be a 
personal corporation because it was not carrying on an 
active business. This is what you have to face in trying to 
interpret income from an active business operation. 


I feel there has to be some broadening or clarification, 
but I agree too that if you push in a balloon in one spot it 
has to come out somewhere else. The point is you have to 
put all those things together. 


Hon. Mr. Benson: That is true. It was not our concept of 
what we are trying to do in the act. The definition of 
passive income relates only to income earned abroad. We 
conceived that normal business income of firms operating 
outside the country, whether from rentals or various 
sources, would not be classified as passive income, and we 
are, as I have indicated, having a look at this section to try 
to find something that will make clear out intention. 


The Chairman: In any event, you know the problem and 
the scope of our amendment, and you are looking at it. 


Hon. Mr. Benson: That is right. This also applies to the de 
minimus rule with regard to passive income. 


We have been looking at other areas as well, and I am 
just indicating the kind of things we have to think about in 


the interim, between now and when we introduce an 
amending bill. 


There is also the matter of people coming to Canada to 
work for a few years who upon departure might be 
deemed to have realized capital gains, even though they 
never intended to become residents of Canada. We find 
this arising in some of our multinational corporations. For 
example, you could have a resident of the United States 
working in Britain, who is asked to come to Canada to 
manage the operation here for four or five years, until he 
retires, and who, at the end of that time, returns to the 
United States. That person could get stuck with capital 
gains in Canada. We are having a look at this to see if 
something can be done about it. 


Senator Isnor: Why should he not be taxed in the same 
way as a Canadian? 


Hon. Mr. Benson: I can tell you that such situations do 
arise. For example, supposing a resident of the United 
States living in Britain had bought shares of stock at $20 
and that stock went up to $40. If his company wanted him 
to come and work in Canada, he would say: ‘Well, the 
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stock market is such now that the stock which was up to 
$40 is now down to $20, and if I go to Canada for a period 
of four years and then leave the country, I will have to pay 
tax on the amount of money involved in my stock going 
back up to where it was before, so I will not go; it is not 
worth my while going”. We feel we should be in a position 
to encourage people in our multinational corporations to 
move from one country to another without an undue 
penalty. 


The real purpose of the realization on leaving a country 
is to stop people who have been living in Canada for quite 
a long time accumulating wealth and then leaving the 
country in order to avoid a gains tax. That is what we are 
trying to stop, and we want to stop that without putting 
undue penalties on somebody who might come to work in 
Canada as compared to the situation if he went to work in 
the United States. 


Senator Lang: Why have any penalty, Mr. Minister? 


Hon. Mr. Benson: He might have some tax to pay. We will 
try and have a look at it. 


Senator Molson: The principle might be that he should 
have to pay tax only once somewhere. 


Hon. Mr. Benson: That is right. Of course, if we worked 
out our tax treaties this would presumably be the case. 


I think that indicates some of the problems. We have 
gone over, in detail, a great many of the problems you 
have raised in your reports to date, including the one with 
respect to the pulp and paper industry. Indeed, we met 
with the pulp and paper industry last week as a Cabinet, 
and are taking a look at the taxation position vis-a-vis 
other countries. We fully recognize that they have serious 
problems—all of which do not arise out of taxation, 
incidentally. 


Senator Connolly: What do you think of the concept of 
earned depreciation for the pulp and paper industry? 


Hon. Mr. Benson: I would not commit myself to this. If I 
were going to do it for the pulp and paper industry, I think 
one could bring forward arguments that we should extend 
this to other manufacturing industries. We have done it for 
mines and oil. It might be great to do it, but one has to 
consider how much it would cost. If you move in the case 
of the pulp and paper industry it might not involve a move 
in other cases, but this has to be looked at very carefully. 


Senator Connolly: Perhaps our staff and our chairman 
came up with a lable for the concept, because it is a 
resource industry in a large measure, and in a sense a 
wasting resource, although it is replaceable. What we were 
trying to provide there was something that would help 
them over the long run, hopefully that would not make too 
much of an impact on the loss of revenue. 


Hon. Mr. Benson: We are looking at this and are working 
with the pulp and paper industry. Incidentally, a couple of 
provinces are also involved in looking at the tax position 
of the pulp and paper industry in Canada vis-a-vis other 
countries. We have been in consultation with the provinces 
and the industry in trying to work out what the taxes are 
in the various jurisdictions. You can pick out situations 
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where in the United States the tax might appear to be very 
much higher than it is in Canada, but then you have to 
start looking at the implications and what other things are 
involved. 


Senator Connolly: That applies even between provinces 
with the logging tax. We had a long discussion on that here 
with some industry people, and some of our own people 
who were very knowledgeable because they had pulp and 
paper industries in their own areas. 


The Chairman: I think the minister has noticed that. We 
thought that the logging tax credit should not be limited 
only to the provinces and people subject to what is specifi- 
cally called the logging tax. We thought that if the tax, no 
matter what its name, applies the same as a logging tax, 
then for tax credit purposes it should be included, and this 
was one of the recommendations we made. 


Hon. Mr. Benson: We have looked at your recommenda- 
tions, and I assure you they will be given full consideration 
as we continue studying this problem. 


The Chairman: On the good side, I can tell you that I had 
a letter from the Pulp and Paper Association after their 
visit and interview with a number of ministers. They were 
very appreciative of the work we had done, and also of the 
reception they had from you and other ministers. 


There is another item, if I might mention items, Mr. 
Minister, that we included. It is mentioned in our two 
reports. We included it in the list we established as being a 
top priority list. It is the so-called tax exempt non-resident 
investors. Perhaps I can identify it more closely by saying 
that we relate it to the Teachers’ Insurance and Annuity 
Association. They had a problem of having a benefit taken 
away from them, which the Minister of Finance in 1963 
granted them, that is, exemption from withholding tax. 


Hon. Mr. Benson: Yes. They made representations to us 
also. We can fix them up on a temporary basis, and we 
think that this may be the kind of thing that perhaps 
should be not subject to a tax. This is our general opinion 
on that point. What we have considered doing is giving 
them a two-year exemption and in this period looking at 
hardship cases, where there may be others as well as this, 
and developing some rules with respect to hardship cases, 
that do not go contrary to the basic law, but where we 
recognize special circumstances in these special cases. 


The Chairman: Except that the basic law, as we thought 
of it, was to cover non-resident investment in debt securi- 
ties, rather than equity. This seems to be quite a topic of 
national interest nowadays and it certainly was so in 1963 
when Mr. Gordon brought this change in. This company, 
the Teachers’, were investing only in debt securities in 
Canada, and they were tax-exempt organization in the 
United States. Obviously, on any withholding tax they 
paid in’ Canada, they would have no place to write it off; 
they would have to eat it. They have entered into transac- 
tions in Canada since 1963. I know one of them was the 
financing of the fuel pipe installations at Malton. They 
made it on the basis of their exemption from withholding 
tax. 


Hon. Mr. Benson: We think, on our problem vis-a-vis the 
United States, we would be able to take care of that 
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without too much difficulty, if they are in the United 
States. But there are some investments in Canada, in some 
other areas, where we are not sure of the legitimacy of the 
tax exempt organization, or whether the money is really 
being funnelled through a tax exempt organization in 
order to be invested in Canada and avoid the 15 per cent 
withholding tax. We are looking at these and, as I said, it is 
our aim to have the law applied fairly. Here we have a 
sympathy certainly for the one you particularly raised 
and, as a matter of fact, we are building in an exemption 
in order that we may build a general rule to take care of 
the situation, and yet not allow the kind of flow through to 
individuals from pseudo charitable or non-taxable organi- 
zations in other countries. 


Senator Connolly: Are you telling us that the tax deal with 
other countries may have to be revised on this point? 


Hon. Mr. Benson: No. I think we may be able to do it 
within the law, but we just do not know of all the cases. We 
have asked people to come to us, and over a period of time 
they will come to us, then we will know what the situation 
is. I think that we can revise our own law on this point; we 
need not necessarily depend on our treaties. 


Senator Lang: In a case where an occasional pseudo 
charitable organization might apply, could you not just 
withhold the certificate? 


Hon. Mr. Benson: But you cannot find them. Under the 
provision in the law, if they are exempt from tax in the 
country of origin, they are tax exempt here. That is all 
right with the United States, where the basis of determina- 
tion on what is charitable and exempt is very similar to 
what we have here in Canada. But if you go to other 
countries, you might find that something which is taxable 
in Canada would be tax exempt there and yet they could 
claim a certificate exempting them. 


Senator Beaubien: It seems to me that about 99 per cent of 
the cases would be in the United States. It does not seem to 
make much sense to penalize those in the United States 
because there might be a few outsiders. 


Hon. Mr. Benson: There are very few exempt in the United 
States that are not exempt in Canada and the law is only 
changing for those that are exempt in the United States 
and not exempt in Canada. 


Senator Beaubien: What about Teachers’? 
Hon. Mr. Benson: They would not be exempt in Canada. 


Senator Beaubien: They would be? 


Hon. Mr. Benson: No, they would not be. That is their 
problem. They are one of the few that would be exempt in 
the United States but would not be exempt in Canada, and 
there are not many of those. 


The Chairman: Well, Senator Beaubien, I did not under- 
stand the minister to say that he was not proposing to 
grant any relief in this case. All I understood him to say 
was that this would be a deserving case. Certainly that is 
my view. It fits in with the political philosophy and every- 
thing else, that is, of getting non-residents to invest in debt 
securities in Canada instead of in equities. I do not want to 


be taken by that statement to be subscribing to all that has 
been said recently about the acquisition of equities by 
non-residents. All the minister is saying is that they have 
to have a good look at it in all its ramifications, but I did 
not understand him to say that this was not a deserving 
case. 


Hon. Mr. Benson: Oh, no, this is a hardship case. 
Senator Beaubien: What is the difference? 


Hon. Mr. Benson: The difference is that the tax law in the 
United States would make Teachers’ exempt, whereas, if 
they were residents in Canada they would not be exempt. 
It is the difference in the tax law. Therefore, under the 
new provision they are not exempt from the withholding 
tax. We think it may be a hardship case. What you might 
do is to change your Canadian law and make them tax 
exempt here, but that would have a lot of other ramifica- 
tions, because we would be getting into the whole insur- 
ance business and the taxation of insurance companies. So 
we have to take a look at the hardship cases. There are not 
that many of them, and we have to try to find a way to 
solve that problem. As an interim measure we have solved 
it for Teachers’ for a two-year period until we get to the 
permanent solution. 


Senator Lang: Could the issue of this certificate not be 
made discretionary in your hands, Mr. Minister? Would 
that not be the answer to the problem? 


Hon. Mr. Benson: Perhaps it is the answer in the long run, 
but besides all the other things I have been asked to do in 
this tax bill I have been asked not to have my discretion 
extended. 


Senator Lang: We would be quite pleased to extend it in 
this matter. 


The Chairman: Would you like our approval of that, Mr. 
Minister? 


Hon. Mr. Benson: Well, you can so recommen4d, if you like. 


Senator Connolly: We have taken a dim view of too many 
discretions in the past. I think the policy has been to avoid 
them as much as possible. 


Senator Molson: Mr. Chairman, may I ask the minister 
about the question of consolidated returns? 


Hon. Mr. Benson: We have not got that far at this point. 
Senator Molson: May I ask if you are working at it? 


Hon. Mr. Benson: We are working at it. It took a lot of time 
to develop this tax legislation to where it was, and we did 
not know until the very end where we were going to end 
up in a great many matters. Integration was one of them. 
Finally, we accepted your recommendation from the 
Senate committee and did not have integration, but 
amended the dividend tax credit. 


Now, when you get to this stage, then you can start 
taking a look at what would happen if you had consolidat- 
ed returns with various kinds of companies in it and so on. 
We are presently looking at this. I cannot promise we are 
going to have it solved in a few months or anything, but we 
are looking at the problem. 
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The Chairman: Well, you would have to study the effect 
on tax revenues. 


Hon. Mr. Benson: That is right. 


Senator Connolly: I take it that your advisers will review 
the evidence we had before us here by various multina- 
tional, Canadian-based corporations, where they do make 
a very good case for hardship; you know, where they have 
various corporate units in different places and where the 
losses in one are not offset against the gains in others. 


The Chairman: Mr. Minister, one of the recommendations 
we made had to do with non-resident-owned investment 
corporations, and we felt that what you said in the sum- 
mary was exactly what we thought should happen; that is, 
because you are in corporate form instead of individual 
form your position should be equative. But the legislation 
does not do that. 


Hon. Mr. Benson: | will let Mr. Cohen answer that. 


Mr. M. A. Cohen (Assistant Deputy Minister, Department of 
Finance): Mr. Chairman, if you take into account the 
amendments that were tabled by the Government you get 
a situation where, by and large—I cannot say 100 per cent, 
but by and large—the treatment of a foreigner investing in 
Canada, whether directly or indirectly through an NRO, is 
to a large extent the same. Where you have significant 
differences is where you have an individual from one 
country investing in a third country using Canada as an 
intermediary and using an NRO for that purpose. There 
there are differences. But for an individual investing into 
Canada, by and large the treatment is the same, given the 
amendments that were put in to permit the flow-through 
of the capital gains. I think that was the main criticism 
made to us by people who were involved in NROs and the 
Government responded to that criticism. 


The Chairman: Well, if you read the submissions that we 
received, these people who were affected were substantial 
people carrying on substantial operations and represent- 
ing very substantial investment of non-resident funds in 
Canada, and they were getting unequal treatment as 
against what an individual would get. And they referred to 
the capital gains situation. 


Hon. Mr. Benson: That is taken care of in one of our 
amendments. It was taken care of in the house recently. 
Their main complaint in dealing with us was about the 
gains situation and we have taken care of that. 


Senator Connolly: Perhaps we can have that section later. 


The Chairman: Mr. Minister, the next one deals with the 
private and general insurance corporations who appeared 
before us, and the main burden of their complaint was 
that a great many of these would qualify under the small 
business concept. Their main difficulty was that on invest- 
ments they are governed by the Canadian and British 
Insurance Companies Act, but when they come to try to 
qualify under the small business corporation provisions 
there is a definition of what is called ‘ineligible invest- 
ments”. An investment that might be approved under the 
Canadian and British Insurance Companies Act might be 
in the category of an ineligible investment for the purposes 
of qualifying for the lower rate of tax on a small business. 


This would appear to be something that was not intended 
and should be corrected. 


Hon. Mr. Benson: In the first case there are really two 
problems. Because of federal and provincial regulations 
they may be precluded from making full use of the small 
business deductions and also may be unduly suffering 
from the topping-up tax. In regard to the first complaint, 
this is another example of a taxpayer arguing for a more 
precise definition, in this case the term “ineligible invest- 
ment”. But once more, a more precise definition may turn 
out to be a more narrow definition. In our opinion the bill 
as drafted poses no problem to the private general insur- 
ance corporation. 


With regard to the second complaint, these corporations 
want to be classified as public corporations in order to 
avoid the topping-up tax, but to do so would open the door 
to many other types of corporations making the same 
argument, and we should look further at this. That is our 
general position. We think they are all right in the first 
part, but in the second part we have to worry about other 
things. 


The Chairman: Well, when you say that they are all right, 
does that mean that if administratively the problem subse- 
quently arises the administrators will take cognizance of 
the views that have been expressed here today? 


Hon. Mr. Benson: I would think they would, but when we 
get into the law and if we find something does not work 
out in law according to our intention in presenting it, then 
we have to consider what we think is missing in the proce- 
dure and then amend the law. 


The Chairman: Another item was in connection with 
deemed realization on ceasing to be a resident of Canada. I 
think you have some comment on that. 


Hon. Mr. Benson: Yes, I mentioned earlier we were look- 
ing at this particularly with regard to people coming in 
and working temporarily because it might inhibit our get- 
ting good people for good jobs and I think we have to 
watch that very carefully. 


The Chairman: There was a point raised before us by the 
agricultural associations, and we did include a recommen- 
dation in our report on the question of what is called the 
“family farm’. We recommended that so long as the title to 
the farm passed down the family line to a son or daughter, 
but remained in the family and was still utilized for farm- 
ing purposes, there should be a roll-over as far as any 
capital gain is concerned. I believe you did make some 
changes in that area, and you provided for an amortization 
of the capital gain which might result over a period of six 
years. We have had a lot of submissions asking, “Why is it 
only six years? Why is it not a longer period of time?” 


Hon. Mr. Benson: This was under debate in the House of 
Commons. We also had submissions before us. The roll- 
over concept within a family is a very difficult thing to 
follow through as you might well know. We decided on the 
six-year period. 


The Chairman: From our saying that it should be 20 
years. 
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Hon. Mr. Benson: The question is how long is a reasonable 
time, and if you go the 20-year period and charge current 
interest rates it is not a very great advantage. 


The Chairman: That is true. 


Hon. Mr. Benson: I should point out that the amendment 
to make it six years is not in the bill. This will be in the 
amended bill. It was missed, but it is my intention to put it 
in the amended bill in the spring. I will undertake to do 
this. 


The Chairman: We will have another chance to raise the 
issue as to whether it should be a longer period of time 
than six years at that time. 


Senator Lang: Before we pass from this subject, would 
you comment on the basic herd concept? 


Hon. Mr. Benson: Basically, the problem of the basic herd 
concept is that the cattle farmers want to pay capital gains 
tax rather than income tax on money realized out of 
ranching. They have the advantage of building up their 
herd. They are not on a cash basis. They can invest in their 
herd and it can grow and grow. But under the law as it is 
proposed we say that this is a business and when you come 
to dispose of everything it should be treated as income 
subject to all the other averaging provisions, and so on. if 
you go on an accrual basis perhaps you would not have 
anything piled up at the end. But with the capital gains 
concept the basic herd concept no longer becomes a great 
advantage except if one takes the position that profits on 
cattle ranching should be taxed as capital gains rather 
than income. The position I have taken is that this is 
income the same as with any other farmer such as a wheat 
farmer. If he piles up a lot of inventory and realizes a gain 
he has to pay tax on it. I maintain they should have equal 
treatment. This is the same as the businessman who builds 
an inventory and is not on an accrual basis. However, 
businessmen are on an accrual basis and they have to pay 
as they go along. Perhaps my position is wrong. But that is 
the position the Government is taking. 


The Chairman: Mr. Benson, we have asked for further 
consideration on the question of roll-overs. I believe you 
made some statement in the House of Commons concern- 
ing that. 


Hon. Mr. Benson: Roll-overs on re-organization is one 
place it comes up. 


The Chairman: Yes, that is correct. 


Hon. Mr. Benson: I said in Hansard that, ‘“‘Finally I want to 
refer to the many representations I received in connection 
with the relation of the rules relating to roll-overs and 
corporate re-organizations. This is a very complex area 
and I have instructed my department to carefully review 
the proposals under Bill C-259 to see if they could be 
extended without undue prejudice to the system....I am 
hopeful that early next year we will have some positive 
steps to be recommended to the house in this area after we 


have had a general study of the matter and have seen the 
present rules in operation.”’ 


The Chairman: Another item we requested be given fur- 
ther consideration was in relation to the Mining and 


petroleum industry and those organizations which we 
term non-operative. Of course, under the present law they 
enjoy a 25 per cen automatic depletion, which is to go out 
the window. 


Senator Flynn: Did you say “law” or “regulations”? 


The Chairman: Under the regulations. I used the word 
“law” in a very broad sense, Senator Flynn. They lose the 
25 per cent automatic depletion, and I believe that when 
the cut-off date occurs they may have positions which 
developed prior to that, in which they have incurred 
liabilities which carry on. They do not have a free royalty 
income position to the extent of taking care of the liabili- 
ties in their position. Have you some comment on that? 


Hon. Mr. Benson: I can only say that this is under consid- 
eration. I would like to defer comment until we decide 
where our studies are in this regard. 


The Chairman: By the time the amending bill is intro- 
duced next year this will be good fodder to throw out 
again. 


Hon. Mr. Benson: There are a few areas in which people 
arrived in that position a long time ago and then have 
moved forward to a position where they would have 
become taxable some years ago, but they still had a deple- 
tion allowance and now, when the system runs out which, 
admittedly, will not be for several years, 1976 or 1977, they 
find they lose the 25 per cent or 33 per cent and have 
nothing from that point onwards. 


Several cases have been drawn to our attention in which 
it is pointed out that there would have been no objection to 
the law being changed had it been known in advance so 
that a different type of contract would have been drown 
initially. Many are trapped by this aspect, but we wish to 
make sure that they are not treated unfairly. Several 
mining companies have brought such cases to our atten- 
tion. That is why I do not wish to comment definitively at 
this time. 


The Chairman: One submission of the construction indus- 
try was in connection with joint ventures. We were told 
that it is a practice in that industry that if a job is too much 
for any one construction company, two or more will com- 
bine on a joint venture basis. In their opinion, since there 
is no clear-cut definition of a partnership, the joint venture 
concept in the construction industry should at their option 
be excluded or exempted from the partnership provisions. 


Hon. Mr. Benson: I am told by my advisors that if they can 
avoid classification as a partnership they will have no 
problem. 


The Chairman: The problem is as to what is a partner- 
ship. If two construction companies contribute funds and 
share the profits, Iam sure the sharing of the profits might 
contain an element of partnership. 


Senator Connolly: The law says it is a partnership. 


The Chairman: That is correct. 


Hon. Mr. Benson: I am told that we will consider this 
further and that it might in fact be a partnership in sucha 
case. There are methods to avoid being classified as a 
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partnership, by arrangements. If they end up as a partner- 
ship, my people tell me that if we say there is no partner- 
ship, we cannot avoid saying that many other kinds of 
manufacturing partnerships and other businesses are not 
partnerships. It is a matter of attempting to exempt a 
certain class of taxpayers. One thing I have learned about 
tax laws is that whenever we attempt to draw a line we are 
in trouble. That is the difficulty in our saying that one is 
automatically not a partnership. 


The Chairman: Some people put a declaration in their 
agreement to the effect that it is not a partnership, but that 
is meaningless. I do not think that they would be held to be 
a partnership if the case ever went to court in relation to 
joint ventures. 


Hon. Mr. Benson: There are a lot of people who work 
together and do things. 


Senator Rattenbury: I have come out of a joint venture 
now and have some knowledge of them. 


Hon. Mr. Benson: If one could make sure that one is not 
going to lose money one could organize it as a limited 
company. 


Senator Connolly: That is not always the most convenient 
way. 


Senator Rattenbury: You do not treat it in that way. 


Hon. Mr. Benson: I recall a case where the people con- 
cerned suffered a huge loss, and they chose to become a 
limited company. Many people entering into a joint ven- 
ture could lose money. They want to be a partnership 
instead of a limited company. Now they are saying, “If we 
want to be a partnership, we should be treated as a non- 
partnership for tax purposes if we take a profit. If we 
make a loss, we are happy to be a partnership.” 


The Chairman: You have excluded joint ventures in the 
mining areas. 


Hon. Mr. Benson: No, only on earned depletion, not on 
ordinary income. They are only exempt on their earned 
depletion. 


Mr. Cohen: In all other respects national resource part- 
nerships are treated like any other partnerships. Exemp- 
tions are only for depletions and fast write-offs. 


Senator Molson: The minister has said on many occasions 
that it would be very awkward if the bill were not passed 
by the end of the year. I think I am right in saying that. He 
considers it highly desirable that it should be passed. In 
view of this list of problems that we see in the legislation 
as it is now, is there any way the minister can assure us 
that we will have an opportunity of seeing some amending 
legislation in the immediate future, either at the beginning 
of the next session or after the adjournment? 


Hon. Mr. Benson: I have said, in regard to most of the 
problems, that they are not immediate. Most of them do 
not have to be solved next month, although some of them 
do. I have indicated some of the changes that will be made. 


Senator Molson: That is a little different. They are 
immediate problems to us, perhaps. 


Hon. Mr. Benson: Perhaps they are, but they do not affect 
one’s taxation liability immediately. Iam thinking of prob- 
lems connected with international income. There are other 
things that will have to be changed as of January 1. For 
instance, there will be one change with regard to deferred 
profit-sharing plans, as well as others. 


Senator Connolly: The proposed changes would not be 
made in this bill? 


Hon. Mr. Benson: They will be made in the next amending 
bill. I cannot promise to have it for February, but the 
normal budget comes along in March or April and has to 
be through by June. It was in June last year, but normally 
in preparing for the next budget we would conduct our 
studies and come up with a solution to these problems. 


Senator Molson: I am not well informed on these things, 
Mr. Minister, but every now and then I hear rumours of an 
election, and perhaps that might change some of the 
normal processes from one year to the other. 


The Chairman: Well, you cannot expect the minister to 
give an undertaking. 


Senator Molson: I do not expect him to give an undertak- 
ing, Mr. Chairman. I am simply saying that if the date is in 
the indeterminate future I am not quite sure whether I am 
as relaxed about the present as I would be if the minister 
could assure.us that some action is going to be taken with 
regard to the matters which he has discussed and which he 
and his staff know about which the Senate over a period 
of three months has come up with as being problems in 
this legislation. 


Hon. Mr. Benson: Well, I can assure you that we will 
proceed with action forthwith. As a matter of fact, in some 
cases we have already done things, and we will proceed 
forthwith towards the preparation of legislation. I cannot 
assure you when there is going to be an election, but I can 
assure you— 


Senator Flynn: Nor of the result. 


Hon. Mr. Benson: Well, I can assure you of the result, but I 
cannot assure you— 


Senator Flynn: If we can count on that in the same way as 
we can with respect to the amendments, it is not very 
reassuring. 


Hon. Mr. Benson: We would normally produce a budget so 
that the budget could be completed by June, and these 
changes would be outlined in the budget statement. Under 
our new arrangements in the House of Commons, this is 
the way we operate. 


Senator Beaubien: Mr. Minister, this bill contains a great 
many things with which the Senate disagrees. The Senate 
would not think of passing such a bill under normal condi- 
tions unless these amendments are made. I am not being 
unduly critical; you have admitted this yourself. It seems 
terribly difficult to get an amendment passed in the other 
place in a reasonable amount of time, and if the Senate 
was willing to pass a bill because of those difficulties, a bill 
which has been studied very carefully and which the 
Senate feels needs amendment, I would think that the 
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Senate would want to have at least an expression from the 
minister that “not in the due course of events’’, but just as 
soon as he could he would introduce a bill—and we are not 
asking you to tell us what you are going to put in the bill— 
which would take these things into consideration. If you 
expect the Senate to pass this bill—and I am speaking for 
myself, not for the Senate—we would have to be assured 
that there would be a special bill to deal with the 
amendments. 


Hon. Mr. Benson: I am not saying there will be a special 
bill, but there will be a budget— 


Senator Beaubien: There will be another Christmas too, 
Mr. Minister, but what I am asking is: Can we expect a 
special bill for the purpose of these amendments? 


Hon. Mr. Benson: There will be a bill to amend the Income 
Tax Act and it will take into consideration the proposi- 
tions brought forward by the Standing Senate Committee 
on Banking, Trade and Commerce and, indeed, by a great 
many other people as well, and also other matter that we 
want to build into it, but I am certainly in no position to 
give an undertaking that we would have this bill intro- 
duced in February or at the end of January, or whenever. 
We intend to proceed with all due despatch to study the 
propositions brought forward by the Senate, as well as 
those brought forward by various associations. The propo- 
sitions brought forward by the Senate are not simple ones 
when you look at the whole bill. I think some of the 
senators will admit that. 


Senator Beaubien: We have studied it enough to realize 
that. 


Hon. Mr. Benson: It will take some time to work it 
through, but the intention is, of course, to correct it. As I 
indicated in my speech on Friday, many of the matters will 
be amended just as soon as it is conveniently possible. 


Senator Gélinas: Mr. Minister, I think what my colleagues 
are worried about is this period of uncertainty we have 
been going through for the last two years. 


Hon. Mr. Benson: Well, the uncertainty has been eliminat- 
ed to a major degree by this legislation. The points which 
the Senate has brought forward are in specialized areas 
concerning which it is difficult to come up with the right 
solution; and I do not want to come up with the wrong 
solution. There are holding provisions with respect to for- 
eign businesses, for example, so that there will not be big 
loopholes created. We are studying the matter and have 
been working on it since before the Senate report—and, I 
might add, we have been helped by the Senate report—and 
we hope to come up with solutions in the near future. We 
are getting representations from a great many people. We 
have to listen to them, and then we will produce a bill. It 
will be this spring. We will have to produce a budget and 
we intend to include an amending bill to amend this act. 


Senator Cook: This will be the end of round one. In other 
words, the door will be opened for amendments. 


Hon. Mr. Benson: This is the end of all the rounds except 
the knockout round, I hope. I certainly hope we do not 
have to have too many more, anyway. We are down to the 


point now of dealing with very specialized areas. I would 
like to deal with these in an amending bill in a way which 
will stand up over a period of years. 


Senator Beaubien: If we had a little time the Senate would 
insist on putting in certain amendments. I think the Senate 
should not pass this bill unless the minister agrees. He has 
agreed. We are not really fighting too much on what we 
want in the amending bill; we all seem to be agreed. It 
seems to me that the Senate is entitled to have the minister 
say, “I know you have not had the time to insist on these 
things, and I do not argue with the fact that they should be 
done.” If the minister will say, “We will put in a special 
bill; we are not going to have when the time comes, anoth- 
er budget and have it in there,’ we would not insist on 
certain amendments now, if we had time. 


The Chairman: You do not want to tie the amending bill 
to budget time. 


Senator Beaubien: No. 


Senator Molson: No, and we do not think it should be 
necessary to wait so long. 


Hon. Mr. Benson: If you want a better definition I will 
bring in an amending bill, but I cannot promise I will have 
the amending bill by the end of January or the end of 
February. 


Senator Molson: Bring it in at the earliest possible date. 
Senator Beaubien: That is all we ask you, Mr. Minister. 


Senator Molson: Will you take into consideration the 
recommendations of the Senate, Mr. Minister? 


Hon. Mr. Benson: Yes, but I do not say that I will agree 
with them. 


Senator Molson: I did not ask you that. I asked whether 
you would take them into consideration in producing the 
amending bill? 


Hon. Mr. Benson: Yes. 


Senator Beaubien: We realize that the Senate cannot say 
to the Minister of Finance, ““You have got to do so-and-so!”’ 


Senator Molson: You may not agree to it. 
Hon. Mr. Benson: Some may be impossible. 
Senator Molson: We know this. 


The Chairman: All we really need here is the assurance 
that there will be an amending bill, because with that 
assurance we can make our own amendments if we do not 
like what is in the bill. 


Senator Molson: Mr. Chairman, that is what your commit- 
tee said to you in its meetings. 


The Chairman: That is right. 


Senator Molson: That we should be able to say, “All right, 
the bill right now does not suit us, but rather than hold it 
up and cause unnecessary complications, we are willing to 
pass this, provided we get an assurance that there will bea 
chance to bring in the amendments we feel keenly about.” 
I do not think it is unreasonable. 
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The Chairman: I understood the minister had said that 
now. 


Senator Molson: I think he has now. I think we have just 
reached that point now. 


Senator Beaubien: We want him to repeat it. 


Hon. Mr. Benson: I have said that there will be an amend- 
ing bill. 


Senator Molson: But then you said the budget. 


Hon. Mr. Benson: But an amending bill will form part of 
the budget; it has to. 


Senator Molson: Maybe, but why could it not be before 
the budget? 


Hon. Mr. Benson: It is another budget then. 

Senator Molson: All right. 

Hon. Mr. Benson: It is a change in ways and means. 
Senator Molson: All right. 

Hon. Mr. Benson: It has to be a budget. 


Senator Flynn: Since Senators Beaubien and Molson have 
put this question to the minister, I should like to intervene, 
if the committee would permit me, for about 15 minutes, 
because I think it is about time we clarified the scope and 
meaning of the appearance of the minister this afternoon. 


This committee has dealt with the White Paper and has 
produced a report. That is one thing. It has now consid- 
ered the bill in a very technical way, which is something 
else. However, I think the Government would be under a 
wrong impression if it thought that we are concerned only 
with the recommendations of the last two reports we have 
made. This is something of a technical nature. It has been 
clearly understood that we would be dealing only with 
technical aspects of the bill, that we were not dealing with 
the principle of the bill in studying the bill since last fall. 
We restricted ourselves to the legislation as drafted. We 
forgot about some of the recommendations we had made 
in our report on the White Paper, because we said that it 
was a policy matter. However, because it was a policy 
matter it does not mean it is without the competence of the 
Senate when the bill reaches us to deal with it, or that we 
have completely forgotten about these other problems. I 
think it would be very wrong to give the impression that 
the Senate is willing to pass the bill if the minister gives us 
the assurance that we are going to have an amending bill 
along the lines of our reports. The problem is not restrict- 
ed to that at all, to my mind. 


I want to ask the minister about the consequences of our 
attitude in these reports. If my understanding is correct, 
the minister comes here to deal with the recommendations 
or the suggestions we have made in our last two reports. 


The Chairman: That is right. 
Senator Flynn: Is that correct? 
Hon. Mr. Benson: That is correct? 


Senator Flynn: That is the point. Now, is my understand- 
ing correct, that the minister is telling us, as far as these 
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technical recommendations—and I call them “technical” 
intentionally—as far as these technical recommendations 
are concerned, “I suggest to you, do not worry, we will 
come with an amending bill eventually’’? 


Senator Beaubien: We do not want “eventually”. 
Hon. Mr. Benson: We will consider it—not “eventually” — 
Senator Flynn: Well, let us say “eventually” at this point. 


Hon. Mr. Benson: We will consider them ‘in the near 
future’, and we will consider the Senate’s recommenda- 
tions in producing an amending bill, but I do not say we 
will adopt them all. 


If you go back to the previous Senate recommendations, 
and if you look at my June budget, or the booklet I issued 
with it, you will see we show on page 66 how we dealt with 
all of the Senate recommendations and the House of Com- 
mons committee recommendations over the whole area, 
and that was our decision at that time. 


Senator Flynn: I know. 


Hon. Mr. Benson: Of course, we did not agree with all of 
them. 


Senator Flynn: I know, and that is why I do not want to 
draw the minister outside the field of our two reports. If 
the minister comes back to us, when the bill reaches us— 
and I understand that the deadline has been indicated in 
the other place to be 4 o’clock on Friday afternoon—then 
of course we can deal with all of the other problems that 
we dealt with in the White Paper or that we did not deal 
with in the White Paper. But at this time we are concerned 
only with the two reports, which are of a technical nature. 
But the debate is not limited to that, when the bill reaches 
us in the Senate. 


I just wanted to ask the minister: Is he suggesting at this 
time, as far as these specific recommendations are con- 
cerned in our two last reports, ““Forget about them for the 
time being; adopt the bill as it is now; otherwise ...’—I am 
not speaking of the other provisions but in connection with 
these special provisions—”... adopt the bill now, and we 
will correct it later’? 


Hon. Mr. Benson: What I am saying really is that the bill is 
being presented to the Senate. It will be through the House 
of Commons on Friday, as you indicated. In the considera- 
tion of the bill, I simply want to assure the Senate that I 
have considered some of its recommendations, as well as 
recommendations from other people, and that I am willing 
now to undertake that certain of them will be changed, in 
an amending bill, and that in producing an amending bill 
we will consider submissions not only from the Senate 
committee but indeed from many other people outside 
who are making submissions to us presently. 


Senator Flynn: Then you suggest that if we were to make 
some amendments along the lines of our two reports, that 
you would not be prepared at this time to accept them or 
to recommend them to the other place, if we return the bill 
with these amendments? 

Hon. Mr. Benson: Well, you know it is not within my 
jurisdiction to control what the Senate does, and I am not 
saying to the Senate what they should do in any way. 
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Senator Flynn: You are not suggesting that you would 
refuse amendments? 


Hon. Mr. Benson: I am not suggesting anything. I am not 
here to tell the Senate what to do. I am simply here to 
answer questions. 


Senator Flynn: There was some misunderstanding— 
Hon. Mr. Benson: You are master in your own house. 


Senator Flynn: There was clearly in the minds of Senator 
Beaubien and Senator Molson that if we passed the bill as 
it is without the amendments we are suggesting, we would 
be satisfied with your undertaking to amend it later, or to 
consider amending it, or to consider very seriously amend- 
ing it later. 


The Chairman: Senator, you have jumped from one posi- 
tion to the other. 


Senator Flynn: I thought you would jump, too, at this 
point. 


The Chairman: There is nothing being done here that 
inhibits any senator, or all the senators, dealing with the 
bill in any way they wish. 


Senator Flynn: I know. That is what I want to clarify. 
The Chairman: Yes. 


Senator Flynn: Because there is some understanding, 
from the questions that have been put, that our reeommen- 
dations would be considered and that we only have to 
forget about them for the time being, because the minister 
will bring in an amending bill eventually in the New Year. 


The Chairman: Only in relation to those items. 


Senator Flynn: That is right, and that is what I want to 
clarify. 


The Chairman: It is clear to me. 


Senator Flynn: Yes, I know it is clear to you. It is clear to 
me, too, I can assure you of that, but I do not know if it is 
as clear to the public, and I want the public to know where 
we stand, and I want to know where we stand too. 


The Chairman: That is right. 


Senator Flynn: And that is why I say this. 


Now, there is another point I want to raise. It has been 
suggested that we should get this bill through by Decem- 
ber 31. Of course, the easiest way to do that would be to 
adopt an attitude towards the bill, whether in connection 
with the recommendations in our last two reports or the 
objections that we have had to the White Paper or the 
other objections that we have had in other ways, such that 
we would pass the bill by December 31 with the intention 
that we would correct it all sometime in the year 1972, 
1973, or else. But does the minister feel that it is necessary 
for the Senate to go through this huge bill at this time? I 
may restrict my question to the amendments which are 
covered by our two reports, because again I do not want to 
be illogical and I know that the minister is only here for 
that. But let us say we postpone the consideration of the 
bill to January 11, for instance. Suppose we come back 
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then and in the meantime the minister and his officials 
have had time to consider our recommendations further 
and some amendments are brought in and finally the bill 
receives Royal Assent by the end of January. Supposing 
all of that, what practical difference would it make to the 
people of Canada generally? 


I will add just one comment before I give the minister 
the opportunity to reply, and this is in connection with 
something said by Senator Gelinas, that there is uncertain- 
ty and that we should pass his bill to dissipate the uncer- 
tainty. Why? What is the difference between the uncertain- 
ty of passing this bill and being faced with an amending 
bill, or delaying the passage of this bill in order to adopt it 
in its final form or in a better form at the end of January? 


Hon. Mr. Benson: First of all, senator, I think I explained 
the answer to this very carefully in the house on Friday. 


Senator Flynn: I saw that. I even saw what you said about 
the Tories. 


Hon. Mr. Benson: I was not referring to you, senator. I was 
referring to some people—Well, I don’t want to get into a 
political argument here. 


The Chairman: No. 


Hon. Mr. Benson: It is advantageous, as I outlined in the 
house, to have the bill through by the end of this year in 
order that we may have certainty. 


It is not for me to comment on the procedures in the 
Senate, but I believe that at least this committee of the 
Senate has given this bill very careful study. In fact, I was 
congratulating you earlier on the amount of study you had 
done ever since the bill was introduced in June. I can in no 
way indicate to the Senate what their procedures must be 
or how they must operate. That is not up to me to do. 


Senator Flynn: That was not my question. 


Hon. Mr. Benson: If the Senate operates in certain ways, 
then the Government is in a position where it has to decide 
on its own position. But I do not think it would be useful 
for me to read into the record here the long explanation 
which I gave in the House of Commons on Friday as to 
why we believe the bill should be got through. One can 
say, “Sure, there are going to be uncertainties in the legis- 
lation.” There are always going to be uncertainties in the 
tax law. There were always uncertainties in the old law, 
even after it had been operating from 1918 to 1971. 


The Chairman: Mr. Minister, do not forget that we had a 
new tax bill in 1949. We have had amendments practically 
every year since. 


Hon. Mr. Benson: Sure, and you are going to have more. 
There is always going to be uncertainty. Take the dividend 
stripping cases. Look at the number of years of uncertain- 
ty there were there and the results ultimately. But we will 
do our best to clear up this uncertainty as soon as possible 
in the limited number of areas in which it is left, and in so 
doing we will consider the recommendations of the Senate 
committee. 


Senator Flynn: This is my last question. Should I draw the 
conclusion that we should only spend a few hours on the 
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bill and send it back to you because you are eventually 
going to consider what has been said, and so it is absolute- 
ly useless for us to spend more than a few days on this 
bill? 


Hon. Mr. Benson: I do not say anything of the kind. 


Senator Flynn: You have not said it, but then we draw 
that conclusion. 


Hon. Mr. Benson: You cannot draw that conclusion from 
anything [ have said. 


Senator Flynn: Well, read the record tomorrow. 


Hon. Mr. Benson: I have indicated the problems that will 
arise if the bill is not passed, and it is up to the Senate to 
decide how it will proceed. We will not in any way try to 
tell the Senate what to do. 


Senator Phillips: I am sorry, Mr. Chairman, but I arrived 
rather late and missed certain points covered earlier deal- 
ing with the basic right of a farmer to pass property on to 
his son, and so on. I am very much confused here in that I 
understood that there would be certain agreements and 
that if these things were passed and agreed upon now, 
there would be a review. But now I find that there is no 
limit as to when the review should take place. Now, while I 
am willing to submit these objections to a review, I would 
like very much, Mr. Chairman, to have a time limit placed 
on it. I am rather surprised that we have gone from a 
review to a budget, and it disturbs me very much, Mr. 
Chairman. Therefore my willingness to accept or adopt 
these measures diminishes as I see them going from 
budget to budget. 


Hon. Mr. Benson: I do not think I indicated that. I indicat- 
ed that, having had the submissions of the Senate which 
were considered, I had certain comments to make and I 
agreed to come here this afternoon to make those com- 
ments. We will review, if you want to use that word, the 
recommendations from the Senate,—and I believe there is 
another report on the way from you—and also submis- 
sions from other people, and then we will present amend- 
ments to the Income Tax Act. If that deals with ways and 
means, it is probably a budget we are producing. As you 
know, if there are major changes in revenues and expendi- 
tures, you present them in the form of a budget. 


Senator Connolly: You have to have a resolution. 


Hon. Mr. Benson: You have to have a resolution, and there 
is another way of getting a resolution in, but if they are 
comprehensive amendments, the only logical way to pre- 
sent them is in the form of a budget. 


Senator Phillips: But there is nothing, Mr. Minister, that 
says you or the Government are bound by any time limita- 
tion; you can present a budget this year or five years from 
now. 


Hon. Mr. Benson: That is not true, We will bring in a 
budget. I have undertaken to bring in a budget. We will 
have to do it in the spring, or as soon as we can, and then 
we will present amendments to the Income Tax Act which 
will take care of these things. I cannot tie myself down and 
say I am going to do this in February or in January or by 
the 15th of March. I have tried doing that before, and I 


24317—3}3 


Banking, Trade and Commerce 


ail es in 


have gone through this whole tax bill, and every time you 
do it you get yourself into a mess. But I have said that we 
will move forward with all due dispatch, and I already 
have my people working on it. We are seeing people now 
and are reviewing the submissions brought forward by the 
Senate and by other people, and in due course or with all 
due dispatch we will consider amendments to the bill. 


The Chairman: Are there any other questions? 


Senator Welch: I would like to say to the Minister of 
Finance that we began our meetings here around the Ist of 
September; some days we sat in the morning as well as in 
the afternoon. I cannot understand why all these amend- 
ments and recommendations have not been brought to our 
attention before this. Why wait until the deadline and then 
say that we have to have this bill passed, you might say, in 
a matter of 24 hours? You cannot impose closure on the 
Senate, so why does the Senate not hold this bill up until 
we have a chance to obtain these amendments? 


The Chairman: Our first report was tabled on November 
4 and the second on November 24. 


Hon. Mr. Benson: Yes, and they came to me a day or so 
later, so I have not had them for very long. 


Senator Welch: If we are going to be held up with these 
amendments for this long, what is there to assure us that 
we are not going to be held up for just as long a period 
when the new bill comes in the spring? Will we wait until 
vacation time and then either pass it or sometime after the 
vacation? That is the old story. 


Hon. Mr. Benson: One of the problems, senator, is that the 
Government can introduce legislation in the house but it 
cannot determine how long the house is going to take to 
deal with the legislation unless there is a time limit put on 
the debate. The House of Commons have had almost 50 
days on the bill already. That is not under my control. I 
might introduce an amendment in February— 


Senator Flynn: It was to some extent. 


Hon. Mr. Benson: —and they might go on for three 
months. I cannot stop them. 


Senator Welch: This probably has very little to do with 
the situation, but, on the other hand, if you had brought in 
closure a week before you did, you would have had that 
much more time to solve some of these problems. 


Hon. Mr. Benson: Usually time allocation is a step you 
take reluctantly. 


Senator O'Leary: Mr. Chairman, am I right in saying that 
what the minister has said to us today, and that all he has 
said to us, is that at some unspecified date in the coming 
year he will bring in an amending bill under the budget, 
and he may or he may not incorporate in that amending 
bill some of the amendments which your committee has 
suggested? Is that correct? 


Hon. Mr. Benson: I think it has gone further than that. I 
indicated in the House of Commons on Friday, and again 
here today, that I will incorporate some amendments. 


Senator O'Leary: Not necessarily our amendments. 
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Hon. Mr. Benson: Some of the amendments recommended 
by the Senate. I have also indicated that we will move 
forward with all due dispatch to examine the more com- 
plicated suggestions which the Senate, as well as others, 
have made, and produce new legislation in the form of an 
amending bill. Now, I cannot say whether that is going to 
be introduced in January or February; but we will move 
forward just as fast as we can in order to produce legisla- 
tion. The only reason this got tied up with the budget is 
that if you make substantial changes in the House of 
Commons, under our procedure, I normally introduce it in 
the form of a budget. 


Senator Paterson: Is the minister aware of the hours our 
Chairman has put in on this tax bill? I feel that probably 
he is the best tax adviser in Canada. 


Senator Flynn: Let that show on the record. 


Senator Paterson: Is he aware of all the amendments 
which you propose and is he in favour of them? 


Hon. Mr. Benson: Senator, first of all, I indicated earlier 
that the Government appreciates very much what the 
Standing Senate Committee on Banking, Trade and Com- 
merce has done. We have recognized the work which the 
Chairman has done, along with the committee, by adopt- 
ing, I believe it was, 44 of the amendments suggested by 
the Senate in our June budget. The present amendments 
are under consideration by the Government. I have 
indicated some that will be adopted, and in the case of 
others we are considering the difficulties and will decide 
whether we can adopt them and produce legislation. 


Senator Paterson: If this tax bill is passed in the other 
place to take effect on January 1, 1972 it will remain in 
effect after we conclude our debating it on the February 
1? Is it true that it can date back? 


The Chairman: That is a legal question, Senator Paterson. 


Senator Paterson: Well, do not answer it if it will be 
embarrassing. 


Senator Croll: The Chairman has already answered the 
question. 


The Chairman: I expressed an opinion in the Senate. 


Senator Desruisseaux: There have been strong objections 
by five of the ten provincial premiers with respect to 
accepting the bill at the end of the year. I believe one said 
he would go along with the old method this year. Another 
said he may well do that. Would you comment on the 
confusion this will cause in the minds of taxpayers? 


Hon. Mr. Benson: First of all, all provinces that are 
involved, which excludes the Province of Quebec, in the 
tax collection agreement have indicated that they will 
adopt basically the same legislation. We have sent bills to 
them to be effective January 1. Quebec, I believe, have 
indicated that in principle they will follow this legislation 
in their own, which is quite independent; they collect their 
own taxes. Ontario have indicated that in some corporate 
areas they will not be able to make the changes immediate- 
ly. Therefore, only the corporate taxpayers in Ontario, and 
maybe the corporate and personal taxpayers in Quebec, 
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can be affected. I am not sure, however, how they will 
proceed. All other provinces with which we have collection 
agreements have indicated that they wish to continue. This 
means they will adopt the tax law in this bill. Some have 
indicated that they do not like everything in it, but Ido not 
believe we can produce law which ten premiers would 
approve in toto. Nevertheless, they will proceed with the 
tax collection procedures and introduce the legislation. 


Senator Desruisseaux: This can lead to confusion. 


Hon. Mr. Benson: I would like to see Ontario move as fast 
as possible with regard to its corporate tax legislation. 


Senator Croll: When we last considered the amendments 
to the White Paper, Mr. Chairman, we made certain 
recommendations. 


The Chairman: Yes. 


Senator Croll: How many did we make? Have you any 
idea? 


The Chairman: Offhand, I cannot tell you how many. I 
know how many were accepted. 


Senator Flynn: Do you know the percentage? 


Hon. Mr. Benson: I do not have the numbers here, senator. 
We adopted them in some cases and partially adopted 
others. In certain areas we went one better, for example 
with regard to exemptions. 


Senator Croll: I understood you to say, if you recall, that 
you adopted 44 of our amendments. 


Hon. Mr. Benson: That is right. 


Senator Croll: How many more could we have? I cannot 
remember the number, but it seems like a very good 
proportion. 


Senator Flynn: It all depends; we might have recommend- 
ed 200. 


The Chairman: It is a problem in arithmetic to total them. 
T have not taken the time. It would mean not going through 
our report on the White Paper, which could be done, but it 
would take a little time. 


Senator Macnaughton: Mr. Chairman, at the beginning of 
this meeting, if I understood you correctly, you said that 
you had a personal statement to make. It seems to me that 
it might be very helpful to our committee at this time if 
you were to make that statement now. 


The Chairman: When the meeting concludes I would like 
the members of the committee to remain, because we have 
prepared in draft form a final report which we would like 
to table tonight, if the committee approves. 


There is one question that I should like to ask of the 
minister, for the purposes of our record. In the case of 
credit unions and caisses populaires, we made certain 
recommendations to enable them to be in a better position 
to qualify as small businesses. I believe that the amend- 
ments which you subsequently introduced accepted those 
recommendations 100 per cent. 


Hon. Mr. Benson: That is right. 
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The Chairman: An additional amendment was inserted in 
the case of co-operatives, where you had 5 per cent of 
working capital as an income tax base. 


Hon. Mr. Benson: Yes. We moved away from the percent- 
age-of-capital concept. Under the new legislation co-opera- 
tives are better off than they were under the previous 
legislation. 


Senator Isnor: Why do you not put them on exactly the 
same footing as small businessmen? 


The Chairman: They are now, if this amendment becomes 
law. 


Senator Burchill: Have we nothing to say with regard to 
the pulp and paper industry? 


Hon. Mr. Benson: We had their representatives in to see 
the Prime Minister and a large number of the cabinet last 
week. One of the problems raised was that of taxation. 
They have agreed with us that we take a look at their 
taxation vis-a-vis that of other countries. We are proceed- 
ing to do this. I mentioned that two provinces are doing the 
same thing, and we are co-operating with them in looking 
at the problem. 


Senator Burchill: Are they satisfied? 


Hon. Mr. Benson: They are quite satisfied that we should 
proceed in this manner. 


The Chairman: I mentioned to the minister earlier that I 
had received a letter from the Pulp and Paper Association 
indicating how pleased they were with what we did and 
with the reception they received from the minister and the 
cabinet ministers. They feel that the problem is being 
looked into. Nobody can formulate what can be done until 
the matter is studied completely. 


Senator Lang: Based on the minister’s remarks in the 
House of Commons last Friday, and from the way his 
presentation has evolved today—I would like to be correct- 
ed if I am wrong in this assumption—I take it that he 
agrees in principle with our recommendations regarding 
gifts to charities, profit-sharing plans, deferred profit- 
sharing plans, foreign affiliate passive income, and ceas- 
ing to be a resident. 


Hon. Mr. Benson: We cannot go quite that far. We have 
indicated that we believe changes need to be made in these 
areas, but in some areas changes cannot be made exactly 
as recommended by the Senate. 


Senator Lang: But you agree in principle? 


Hon. Mr. Benson: In principle we agree that something 
has to be done. 


Senator Flynn: There are problems. 


Hon. Mr. Benson: There are problems in doing it. With 
regard to deferred profit-sharing plans, the two things that 
I mentioned can and will be done in that form. In the case 
of ordinary profit-sharing plans we have to find out how to 
do it, and we are working on that. In the case of the 
passive income rules, we are looking at this matter and are 
trying to find out how we can avoid the pitfalls that may 
exist. With regard to foreign operations of Canadian cor- 
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porations, the same thing applies. I have indicated that we 
will act on these as soon as we can do so. The other 
problems are being looked at. There are many complicat- 
ed matters that have to be dealt with. 


Senator Lang: Mr. Chairman, I was just wondering if the 
minister would care to comment on three items which are 
contained in our report and which have not heretofore 
been mentioned. They are: firstly, with respect to con- 
tracts in the construction industry; secondly, the designat- 
ed surplus concept; and, thirdly, the problems which arise 
in connection with life insurance corporations. 


Hon. Mr. Benson: First of all, with regard to the construc- 
tion industry, senator, nothing in this legislation changes 
the basis of computation of tax. If the Department of 
National Revenue proceeds as they have been proceeding I 
do not think the people will worry about it. They would 
like to have something put into our regulations to add 
additional clarity to this, and we are taking a look at it. 


Senator Lang: The second point was with respect to desig- 
nated surplus. 


Hon. Mr. Benson: We think it is necessary at the present 
time, but we are looking at it. If we had gross-up and 
credit, which the Senate recommended against, it would 
not be necessary, but because we do not have gross-up in 
credit and we do have a partial dividend tax credit and a 
half rate gains tax it can still be a method of avoiding tax. 


Senator Lang: The final one was the recommendation 
with respect to life insurance corporations, and in this 
regard we made the following recommendation: 


—that corporate dividend income received and arising 
from investments made by a life insurance corpora- 
tion out of its non-segregated funds in shares of capital 
stock of corporations be excluded from the allocation 
of investment income formula set forth in the pro- 
posed legislation. 


Hon. Mr. Benson: We are presently talking to the industry 
about this. It is a technical amendment which would be of 
some advantage to them. That law has been running for 
two or three years now and this legislation has just shaken 
it down so that they now know where they stand. As I say, 
we are presently discussing this matter with them. 


Senator Lang: Just one final comment, Mr. Chairman. On 
my way up here today I met a legal colleague of mine, and 
he said, “I hope you will pass this legislation and have it in 
force on January lst’. I replied, “I am rather surprised 
that you would make that comment.” He said, “Well, in our 
firm alone we have already found 141 loopholes and we 
want to get them into operation.” 


The Chairman: Why did they stop at 141? 


Senator Flynn: We should put on the record what an 
expert said when we began the study of this bill. The 
expert had been discussing the complexities of the legisla- 
tion with officials of the department, and the officials said 
to this expert who was a lawyer, “You should be grateful 
to us because we are putting all of you on the same level as 
Stikeman. No one is an expert any more.” 


The Chairman: Are there any other questions? 
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Hon. Mr. Benson: They will have to develop new experts. 


Senator Phillips: Mr. Chairman, perhaps I would be in 
disagreement with members of the committee if I said I do 
not consider this bill a tax reform bill but rather a tax 
imposition bill. In other words, more taxes are being 
imposed than was the case under the old system. 


How much extra revenue is expected to be collected as a 
result of this bill, Mr. Minister, and what will be the cost of 
collecting that revenue? There are certain sections in the 
bill, as I see them, where it is going to be very costly to 
collect the additional taxation revenue. 


Hon. Mr. Benson: Well, senator, I can answer your ques- 
tion quite simply. So far as the federal Government is 
concerned there is no additional tax revenue as a result of 
this bill over a five-year period. As a matter of fact, we 
have built into the legislation tax reductions to make sure 
that this does not occur. We would get the same amount of 
money under the old system as we will get under this new 
system, as best we can forecast it. 


Senator Phillips: Under parliamentary rules, Mr. Minis- 
ter, I must accept your statement. However, may I add that 
I do it with certain reservations? 


The Chairman: That is your privilege. 


Senator Carter: I would like the minister to clarify his last 
statement. 


You are not going to get an increase in revenue over the 
next five years? 


Hon. Mr. Benson: There will be an increase in revenue 
inasmuch as there will be an increase in our Gress Nation- 
al Product, but it is exactly the way it would be under the 
old system. In order to ensure that this is the case we have 
built into this legislation both personal and corporate tax 
reductions to make sure the level would be exactly the 
same as under the old system. 


Senator Grosart: Mr. Chairman, I think what is worrying 
some of the senators here is the rather extraordinary 
situation we find ourselves in, that we have amendments 
to a summary bill approved by the Senate when it 
approved the committee reports, and we are now in the 
position of having amended the bill or of having approved 
amendments to the bill. The Senate has accepted the 
amendments. 


The Chairman: No, the Senate has not. There has been no 
vote. 


Senator Grosart: The Senate adopted the report. 
The Chairman: No. 


Senator Grosart: I am sorry. Then we are in a position of 
having suggested amendments. 


The Chairman: Yes. 


Senator Grosart: And they are now going to the minister, 
or to the Government. 


The Chairman: We call them recommendations. 


Senator Grosart: Recommendations. 
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Senator Flynn: They were very prudent. 


Senator Grosart: They are suggested amendments. We are 
now placing these in the hands of the Government. We are 
not sending them back to the other place, as we would 
normally. 


The Chairman: That is right. 


Senator Grosart: We are dealing with the reeommenda- 
tions and a bill in what we would call the normal way, time 
permitting. I presume the Senate still has the opportunity 
to move these amendments when the amending bill comes 
forward. 


The Chairman: Certainly, on second reading. 


Senator Grosart: I am for the time being assuming that we 
do not make amendments when the bill comes before us, 
between now and January 1. We still have the opportunity 
to put our amendments in a form in which they will go 
back for re-consideration by the other place when the 
amending bill that the minister has, I think I can say, 
promised comes before us. 


The Chairman: It is my view, as a matter of law, that 
when an amending bill comes before the Senate amending 
this Bill C-259, we can deal with that bill in the same way 
as we would deal with any other bill, except that we 
cannot levy taxes or raise taxes. We can put in the amend- 
ments we are talking about today; we can put them in if 
they are not already in the bill; or we can put in other 
amendments if we decide to hear more evidence. 


Senator Flynn: But they have to be relevant to the amend- 
ing provisions of the bill. We cannot add to a tax bill. 


The Chairman: This is what I said. You cannot add any- 
thing that will increase rates or levy taxes. 


Senator Flynn: Even if it does not touch ways and means, 
you cannot include provisions that are without the general 
ambit of the amending bill. 


The Chairman: That is where you and I disagree on a 
matter of law. 


Senator Flynn: I am not too sure that you entirely disa- 
gree with me, maybe because we have not got time to 
discuss our opinions. 


The Chairman: Nothing can become law at any time in 
relation to any matter unless the Senate passes the bill. 


Senator Flynn: That is right. 

The Chairman: Is that not enough authority? 
Senator Flynn: I think you did not get my point. 
The Chairman: Yes, I did. 


Senator Flynn: I say that if the minister brings in an 
amending bill dealing with the gift problem, we could not 
add to the bill a provision concerning the profit sharing 
plans, because it would not be relevant to the amending 
bill. 


The Chairman: We have done it in the past. 


December 13, 1971 


Senator Flynn: Well, I doubt that we can do it. 
The Chairman: We disagree on that point. 


Senator Grosart: Just to make my point perhaps a little 
clearer: Would you say as a matter of opinion, as the 
chairman of this committee, that in due course, when the 
amending bill comes before us, if we do not make amend- 
ments now, we will be in a position generally to make any 
of the amendments we have suggested? 


The Chairman: In my opinion, yes. 

Senator Grosart: That is the answer I wanted. 
Senator Flynn: In my opinion, no. 

The Chairman: So we are both batting 500 per cent. 
Senator Grosart: It is yes and no. 

The Chairman: Are there any other questions? 


Senator Beaubien: Mr. Chairman, I would like the minis- 
ter to be a little more specific about that amending bill, 
when he brings it in. 


Senator Flynn: You have done your best up to now. 
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Hon. Mr. Benson: I can undertake no more than I have 
now. There will be a bill coming in in due course, with all 
due dispatch, amending this legislation. I cannot go any 
further than that. If I did and said January 15, or Febru- 
ary 15, or March 15, and I did not meet that deadline, 
people would tell me I had broken my word with the 
Senate, and I have no intention of doing that. 


The Chairman: You might be talked out of an opportunity 
to do it. 


Senator O’Leary: The amending bill may or may not 
incorporate the proposed amendments. 


Hon. Mr. Benson: The decision has to be made. We will 
look at the amendments. I have indicated some that would 
be incorporated. 


Senator O'Leary: As long as that is quite clear. 
Hon. Mr. Benson: That is absolutely clear. 


The Chairman: If there are no other questions, we will 
conclude this meeting. Thank you very much, Mr. 
Minister. 


The committee adjourned. 
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THE STANDING SENATE COMMITTEE ON 
BANKING, TRADE AND COMMERCE 


The Honourable Salter A. Hayden, Chairman 


The Honourable Senators: 


Aird 
Beaubien 
Belisle 
Benidickson 
Bourget 
Buckwold 
Burchill 
Choquette 


Connolly (Ottawa West) 


Cook 
Desruisseaux 
Everett 
*Flynn 
Gélinas 
Giguére 
Goldenberg 


*Ex officio members 


(Quorum 7) 


Grosart 
Hayden 
Hays 
Isnor 
Lafond 
Lang 
Langlois 
*Martin 
McElman 
Molson 
O’Leary 
Phillips 
Quart 
Sullivan 
Walker 
Willis 


Order of Reference 


Extract from the Minutes of the Proceedings of the 


provisions and alterations in the statute law related to 
Senate, December 20, 1971: 


“The Honourable Senator Martin, P.C., moved, 
seconded by the Honourable Senator Langlois, that 
the Bill be referred to the Standing Senate Committee 
on Banking, Trade and Commerce. 


After debate, and— 


In amendment, the Honourable Senator Grosart 
moved, seconded by the Honourable Senator O’Leary, 
that the following words be added to the motion: 


“and that the Committee be instructed to bring back 
to the Senate a report incorporating the amendment to 
Bill C-259, intituled: “An Act to amend the Income Tax 
Act and to make certain provisions and alterations in 
the statute law related to or consequential upon the 
amendments to that Act’’, which have been drafted by 
the Committee and other amendments recommended 
to the Senate as “top priority’ changes in the bill 
necessary to correct existing defects in the bill as 
reported by the Standing Senate Committee on Bank- 
ing, Trade and Commerce.” 


RULING BY THE HONOURABLE THE SPEAKER 
Honourable Senators: 


I have now had time to examine the authorities on 
similar amendments where instructions were to be 
given to a committee. In fact, although I cannot recall 
the exact circumstances, we did have a similar case 
one or two years ago. At any rate, I should now like to 
read from Bourinot’s Parliamentary Procedure, 
Fourth Edition, page 513. It reads as follows: 


“Considerable misapprehension appears to exist as 
to the meaning of an instruction. An instruction is 
given to a committee to confer on it that power which, 
without such instruction, it would not have. If the 
subject-matter of an instruction is relevant to the sub- 
ject-matter and within the scope and title of a bill, then 
such instruction is irregular since the committee had 
the power to make the required amendment.” 


Therefore, Honourable Senators, since the Standing 
Committee on Banking, Trade and Commerce has all 
of the powers to do what is the purpose of this motion 
in amendment, I must rule it out of order. 

Debate was resumed on the motion of the Honoura- 
ble Senator Martin, P.C., seconded by the Honourable 
Senator Langlois, that the Bill C-259, intituled: “An 
Act to amend the Income Tax Act and to make certain 


24349—1 ! 


or consequential upon the amendments to that AC 
be referred to the Standing Senate Committee on 
Banking, Trade and Commerce, 

After debate, and— 

The question being put on the motion, it was— 

Resolved in the affirmative.” 


Robert Fortier, 
Clerk of the Senate. 
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Minutes of Proceedings 


Monday, December 20, 1971. 
(68) 


Pursuant to adjournment and notice the Standing 
Senate Committee on Banking, Trade and Commerce met 
this day at 10:00 a.m. to examine and consider Bill C-259, 
intituled: 


“An act to amend the Income Tax Act and to make 
certain provisions and alterations in the statute law 
related to or consequential upon the amendments to 
thatenet.” 


Present: The Honourable Senators Aird, Beaubien, 
Benidickson, Bourget, Buckwold, Choquette, Connolly 
(Ottawa West), Cook, Everett, Gélinas, Goldenberg, Gro. 
sart, Hays, Isnor, Lafond, Langlois, Martin, McElman, 
O’Leary, Phillips and Quart—(21). 


Present, but not of the Committee: The Honourable 
Senators Bonnell, Duggan, Fergusson, Forsey, Laird, 
Lawson, McNamara, Michaud, Nichol and van Roggen— 
(10). 


In attendance: The Honourable Lazarus Phillips, Chief 
Counsel and E. Russell Hopkins, Law Clerk and Parlia- 
mentary Counsel. 


In the absence of the Chairman and upon motion duly 
put it was Resolved that the Honourable Senator Connolly 
(Ottawa West) be elected Acting Chairman. 


WITNESSES: 
Department of Finance: 


The Honourable Edgar J. Benson, P.C. Minister; 
Mr. M. A. Cohen, Assistant Deputy Minister. 
Department of Justice: 
Mr. D.S. Thorson, Associate Deputy Minister. 
The Committee then proceeded to the consideration and 
examination of the said Bill and heard the Minister in 


explanation thereof, assisted by Messrs. Cohen and 
Thorson. 


At 12 Noon the Minister departed. 


At 12:10 p.m. the Committee adjourned until the Rise of 
the Senate this afternoon. 
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At 2:15 p.m. the Committee resumed. 


Present: The Honourable Senators Connolly (Ottawa 
West) (Acting Chairman), Aird, Beaubien, Belisle, Beni- 
dickson, Bourget, Buckwold, Cook, Everett, Gelinas, Gol- 
denberg, Grosart, Hays, Isnor, Lafond, Langlois, Martin, 
McElman, O’Leary, Phillips and Quart—(21). 


Present, but not of the Committee: The Honourable 
Senators Bonnell, Duggan, Fergusson, Fournier (Restigou- 
che-Gloucester), Laird, Lawson, McGrand, McNamara, 
Michaud, Nichol, Paterson, Petten, Rowe and van Rog- 
gen—(14). 


In attendance: The Honourable Lazarus Phillips, Chief 
Counsel and E. Russell Hopkins, Law Clerk and Parlia- 
mentary Counsel. 


WITNESSES: 
Department of Finance: 


Mr. M. A. Cohen, Assistant Deputy Minister. 


Department of Justice: 
Mr. D.S. Thorson, Associate Deputy Minister. 


After discussion the Honourable Senator O’Leary 
moved the following motion: 


That Section i147(10) of Bill C-259 should be amended 
to read as follows: 


“147(10) There shall be included in computing the 
income of a beneficiary under a deferred profit shar- 
ing plan for a taxation year each amount received by 
him in the year from a trustee under the plan, minus 


(a) any amounts deductible under subsections (11) 
and (12) in computing the income of the beneficiary 
for the year, 


(b) amounts paid by a trustee under the plan pursu- 
ant to the plan to a person describedd in subpara- 
graph (2)(k)(vi) to purchase an annuity described in 
that subparagraph, 


(c) the amount by which the aggregate of 


(i) each amount allocated to the employee or other 
beneficiary by a trustee under the plan in respect of 
a capital gain made by the trust, and 


(ii) each amount allocated to the employee or other 
beneficiary by a trustee under the plan in respect of 
the increase in the value of property of the trust over 
its cost amount to the trust 


exceeds the aggregate of 


(iii) each amount allocated to the employee or other 
beneficiary by a trustee under the plan in respect of 
a capital loss of the trust, and 


(iv) each amount allocated to the employee or other 
beneficiary by a trustee under the plan in respect of 
the decrease in the value of property of the trust 
from its cost amount to the trust, 


(d) the fair market value of property (other than 
money) transferred in kind to the employee or other 
beneficiary by a trustee under the plan.” 


That Section 147(10.1) should be added to Bill C-259 in 
the following terms: 


“147(10.1) Where any property (other than money) has 
after 1971, been transferred in kind to an employee or 
other beneficiary by a trustee under a deferred profit 
sharing plan, the employee or other beneficiary shall 
be deemed to have acquired the property at a cost to 
him equal to its cost amount to the trust at the time of 
its transfer.” 


After lengthy discussion and the question being put, the 
Committee divided as follows: 


YEAS—5 NAYS—10 


The motion was declared lost. 


The Honourable Senator Hays made the following 
motion: 


“That all the recommendations contained in the first, 
second and third Reports of the Standing Senate Com- 
mittee on Banking, Trade and Commerce respecting 
the Summary of 1971 Tax Reform Legislation, as 
tabled in the Senate, be submitted to the Minister of 
Finance for further consideration, and that appropri- 
ate action be incorporated in the legislation to be intro- 
duced at a later date in accordance with the undertak- 

ings of the Minister as given this day”. 
The question being put, the Committee divided as 

follows: 

YEAS—17 NAYS—1 


The motion was declared carried. 
The Honourable Senator Grosart moved the following: 


That Clause 52(5)(b) be amended to read as follows: 


“52(5\(b) The beneficiary shall be deemed to have 
acquired the property at a cost equal to its cost 
amount to the trust at the time of the transfer’. 


The question being put, the Committee divided as 
follows: 


YEAS—4 NAYS—10 


The motion was declared lost. 


Following further discussion the Honourable Senator 
Phillips moved that Clause 29 of the Bill be deleted. 


The question being put, the Committee divided as 
follows: 


YEAS—4 NAYS—10 


The motion was declared lost. 


_ The Honourable Senator Grosart moved that Clauses 69, 
70, 91, 91(2), 91(1)(b), 127(1). and 212(14) be amended as 
contained in a document described as “Draft amendments, 
November 30, 1971” all relating to Bill C-259. 


The question being put, the Committee divided as 
follows: 


YEAS—4 NAYS—10 


The motion was declared lost. 


It was moved by the Honourable Senator Cook that the 
Bill be reported without amendment. 


The motion was declared carried. 


It was moved by the Honourable Senator Everett that 
the following Recommendation be included in the Report 
of the Committee: 


“(1) That a method be found to deal with the subject- 
matter of the distribution of corporate undistributed 
income accrued subsequent to December 31, 1971, ina 
manner similar to the method proposed in Bill C-259 
for dealing with corporate undistributed income 
accrued prior to January 1, 1972; and 
(2) That the Minister of National Revenue give binding 
advance rulings on a written set of facts as to: 
(a) the exercise of ministerial discretion under the 
Income Tax Act. 
(b) As to whether a receipt would be an income 
receipt or a capital receipt under the Income Tax 
Act.” 


The question being put, the Committee divided as 


follows: 


YEAS—13 NAYS—1 


The motion was declared carried. 


At 5:10 p.m. it was agreed that the Committee adjourn 
for approximately half an hour in order that the Acting 
Chairman and the Chief Counsel be given sufficient time 
to prepare a Draft Report for the consideration of the 
Committee. 


a Ae) 


At 5:40 p.m. the Committee resumed. At 6:10 p.m. the Committee adjourned to the call of the 


: ; Chairman. 
The Chairman read to the Committee a proposed draft 


report and after discussion and certain revisions having ATTEST: 


been made thereto, it was Resolved that the Report be 
tabled in the Senate by the Acting Chairman. 
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Frank A. Jackson, 
Clerk of the Committee 


Report of the Committee 


Monday, December 20, 1971. 


The Standing Senate Committee on Banking, Trade and 
Commerce, to which was referred the Bill C-259, intituled: 
“An Act to amend the Income Tax Act and to make 
certain provisions and alterations in the statute law relat- 
ed to or consequential upon the amendments to that Act, 
has in obedience to the order of reference of December 18, 
1971, examined the said Bill and now reports the same 
without amendment. 


Your Committee, however, considers it urgent that the 
following observations be made. 


As a result of a reference to your Committee by the 
Senate on September 14, 1971, your Committee considered 
the Summary of 1971 Tax Reform Legislation and the Bill 
based thereon, being Bill C-259, which Bill received first 
reading in the House of Commons in June. The present 
Bill C-259, although amended in part, is in substance the 
same Bill which received first reading in June in the 
House of Commons. 


As this Committee’s first preliminary report states: 
“your Committee has heard a number of representations 
and has received a number of written submissions on the 
proposed legislation.” As a result of its deliberations and 
studies your Committee submitted to the Senate its First 
Preliminary Report on November 4, 1971, its Second Pre- 
liminary Report on November 30, 1971, and its Third and 
Final Report on December 13, 1971. 


These Reports include a series of recommendations for 
suggested amendments to Bill C-259. In approving this Bill 
today this Committee reiterates with the greatest possible 
emphasis that the reeommendations for changes in the Bill 
as contained in these Reports, are of continuing impor- 
tance and relevance. 


Your Committee further recommends to the Minister of 
Finance and the Minister of National Revenue the 
following: 

(1) That a method be found to deal with the subject- 
matter of the distribution of corporate undistributed 
income accrued subsequent to December 31, 1971, ina 
manner similar to the method proposed in Bill C-259 
for dealing with corporate undistributed income 
accrued prior to January 1, 1972; and 


(2) That the Minister of National Revenue give binding 
advance rulings on a written set of facts as to: 


(a) The exercise of ministerial discretion under the 
Income Tax Act. 


(b) As to whether a receipt would be an income 
receipt or a capital receipt under the Income Tax 
Act. 


Your Committee, nonetheless, is of the view that the 
content and context of the Bill urgently calls for a series of 
amendments which will clarify and simplify certain sec- 
tions thereof and excise others. 


In view of the statements made by the Minister of 
Finance before your Committee on December 13 and this 
day, your Committee confidently expects that the Govern- 
ment will give meaningful consideration to the reeommen- 
dations of your Committee in respect of Bill C-259 in 
amending legislation to be presented to the House of Com- 
mons as soon as possible in 1972. 


It is therefore expected that the Government will give 
intensive and meaningful attention to the views expressed 
herein having regard to the important role that the Senate 
of Canada has played and is playing in the government of 
this country as one of its two constituent parliamentary 
Chambers. 


Respectfully submitted. 


John J. Connolly, 
Acting Chairman. 
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The Standing Senate Committee on Banking, Trade 


and Commerce 
Evidence 


Ottawa, Monday, December 20, 1971 


The Standing Senate Committee on Banking, Trade and 
Commerce, to which was referred Bill C-259, an act to 
amend the Income Tax Act and to make certain provisions 
and alterations in the statute law related to or consequen- 
tial upon the amendments to that act, met this day at at 10 
a.m. to give consideration to the bill. 


Senator John J. Connolly (Acting Chairman) in the Chair. 


The Acting Chairman: Honourable senators, I am most 
grateful for your continued confidence. I note that the 
Christmas spirit has already taken hold of the Leader of 
the Government, and I hope that some of it will spill over 
on to everyone present. 


We have before us Bill C-259, which has already been the 
subject of debate in the Senate. We are expecting to have 
the Minister of Finance with us this morning. He was to 
have been here at 10 o’clock, but he may have been 
delayed by the poor weather conditions. Meanwhile, we 
have with us Mr. Donald S. Thorson, Associate Deputy 
Minister of Justice. 


Is it your wish to discuss the bill with Mr. Thorson prior 
to the arrival of the minister? 


Senator Choquette: Mr. Chairman, I would like to make 
our position clear. We, the official Opposition, are a group 
of five or six here, and we do not intend to use delaying 
tactics. However, we should have a definite plan at the 
outset. For instance, I would like to know how we are 
going to proceed. Are we going to go over this bill clause 
by clause? Is there a deadline; and, if so, what is that 
deadline, or have we all the time we need? 


The Acting Chairman: Of course, the chairman is always 
in the hands of the committee, but I think, speaking per- 
sonally, that we should first of all hear from the minister, 
unless he is delayed; and if he is unduly delayed, that we 
should proceed in some other fashion. Thereafter, I think 
we should follow the usual practice of this committee; that 
is, that we should deal with any item or any part of the bill 
about which any senator would like to have some 
information. 


In answer to Senator Choquette’s other point, certainly 
there is no deadline. The committee will sit, as it always 
sits, until it finishes its work. I think we would like to do 
that with the usual expedition this committee has shown 
through the years. 


Here is the minister. 


Senator Choquette: Mr. Chairman, I am happy to see the 
minister here, but I think that if we start with the minis- 
ter’s evidence we are starting from the bottom and work- 
ing upwards. I thought this was work for a committee. 
Since the minister is here, I expect we will have a definite 
commitment from him, but it may be that that is just 
wishful thinking for the moment. I am sure we will have a 
promise that some of our amendments, that were so well 
prepared under the chairmanship of Senator Hayden, will 
come in the form of a special bill as soon as possible. I am 
not putting words in the mouth of the minister, but that is 
my hope. So I am wondering if we should start with the 
minister. 


The Acting Chairman: This committee has always taken 
the view that when we have a minister here, we hear him 
at his convenience. I would be inclined to deal with the 
minister’s evidence at this time, if that is the wish of the 
committee. 


Hon. Senators: Agreed. 


Senator Beaubien: Mr. Chairman, just speaking for 
myself, I think what this committee would like to have is 
three very simple commitments. If the minister could con- 
vince us that for the good of the country this bill should 
pass before the end of the year, that would be a great thing 
for the Senate and would be a good thing for the country. 
After he has done that, if the minister would tell us that as 
soon as he found it practicable he would bring in a special 
bill, and that when he does prepare the special bill he will 
give full consideration to the recommendations of the 
Senate, especially with respect to our three reports, then, 
speaking for myself, I think that would help us tremen- 
dously in making up our minds on this bill. 


Senator Benidickson: Senator Beaubien, I think you have 
made a very important point and it impresses me very 
much. 


Senator O'Leary: I propose that we hear the minister first 
and:‘then, when he has finished, we can cross-examine 
him, if he will permit. 


Honourable Edgar John Benson, Minister of Finance: First 
of all, as you know, I was here last week and I reviewed 
generally the recommendations made by the Senate com- 
mittee. I indicated that we had your reports and were 
looking very carefully at them. I indicated several areas 
where we felt that amendments were necessary, both 
along the lines that the Senate committee had indicated 
and in other areas. I indicated that we would continue 
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looking at them and that, indeed, we would bring forward 
an amending bill. We will bring in an amending bill. Some 
people object to my using the term “budget,” but an 
amending bill of the Income Tax Act which will affect the 
balance of the Ways and Means is a budget, in effect. 
There are other ways of bringing it in. We can bring it in 
through a resolution and carry it along, but, in any event, 
we will bring in an amending bill to this legislation as soon 
as we possibly can. But this does not mean that we can 
promise that we can do it in January or early in February. 
There are very complicated matters involved in some of 
these amendments. For example, in the field of foreign 
income, I do not want to bring in amending legislation 
which again will have to be amended and will not solve the 
problems that we see. The problem of passive income, for 
example, which you dealt with in your report, is a very 
complicated matter which affects different companies 
operating abroad in very different ways. They are making 
representations to us, we are looking at these, and we 
intend to bring forward amending legislation. I have made 
that quite clear. 


Why should the bill pass by the end of the year? First of 
all, I gave a good many reasons in the Commons, which I 
would be glad to repeat here, but, basically, if we do not 
pass this bill at the end of the year we are going to be ina 
period where people do not know what the law is. We have 
reached the stage now—indeed, a month ago we had 
reached the stage—where there is no question of splitting 
this bill. It is just not that easy to split the bill. People say 
that you can take out sections and do these things, but it 
just does not work that way. The legislation going through 
will provide tax relief for a great many Canadians. It will 
provide for the imposition of a gains tax for the first time 
in Canada. It will provide such things as higher exemp- 
tions, child care allowances, allowances for working 
people up to $150 a year, additional allowances for older 
people—a tremendous number of changes. It brings into 
income things that have not been included in income 
before, such as capital gains. It also brings in unemploy- 
ment insurance benefits and a great many minor things 
that have not been treated as income before. 


Also, if we do not have the legislation a hiatus period is 
created. In the Commons I pointed out that by the end of 
January, 1972, there will be about 15,000 corporations 
which will have completed their 1971-72 fiscal year, the 
one ending in 1972. By the end of February this will be 
close to 30,000 corporations. These companies would not 
know whether they should be reporting their income 
under the old or the new system. 


Similarly, there are thousands of partnerships with year- 
ends that would fall into this particular period, and they 
would face the same kind of problem. 


Difficult problems of administration would arise. For 
example, would it be open to taxpayers to assert that they 
had no liability in respect of a transaction or an event 


because the bill had not been put into effect? This could’ 


have arisen previously, of course, on a small scale when 
budgets were announced and the legislation was enacted 
some months later. However, here the problem is one of 


magnitude because the whole Income Tax Act has been 
changed. 


The Acting Chairman: Can you give an example of that, 
Mr. Minister? 


Hon. Mr. Benson: Well, a good example would be, suppos- 
ing people wanted to distribute part of their accumulated 
surpluses. One of the alleviating provisions in the new act 
is that all surpluses can be cleared up to the end of Decem- 
ber 31 by a payment of a flat 15 per cent tax and distribut- 
ed tax-free to the shareholders. Now, supposing somebody 
had to do this because they needed the cash out, or they 
just wanted to go ahead and do this; the question is, which 
law applies—the old law, where half of it was taxable 
income and the other half was distributed tax-free, or the 
new law, where the whole thing is tax-free? 


These are the kinds of decisions people have to make 
and their advisers have to make all the time, and this is 
just one example that comes very quickly to mind. 


Another problem that would arise is what would happen 
in the case of interest paid by a corporation to purchase 
shares of another corporation. Would this be allowable or 
not? There are many business transactions of that kind. In 
the new act we are allowing the deduction of this kind of 
interest. So people will not know whether they should go 
ahead with the transaction or not. These are the kinds of 
difficulties that arise. 


I mentioned the surplus account with respect to distribu- 
tion. With regard to taxpayers making payments to non- 
residents, for example, which withholding tax rules apply? 
Under Bill C-259 there are a number of transactions, par- 
ticularly in the corporate sector, which require that forms 
or the elections be filed with the Department of National 
Revenue. There would not be any election forms existing, 
if the bill was not proclaimed. 


Those are just some of the reasons why I think it essen- 
tial that people know what the law is and that the law go 
into effect on January 1. 


I do not say it is going to be the end of the world if the 
bill is not passed by January 1, but I think it should be 
passed, if you can possibly do it with due dispatch. And in 
saying that, I am in no way indicating what the Senate 
should do or urging the Senate to do anything. What you 
do is entirely up to yourselves. I am simply here to try to 
answer questions. 


Senator O'Leary: Mr. Minister, you used the words “tax 
relief.” How is that going to be affected? It will not be 
affected, will it, if this bill is not passed? 


Hon. Mr. Benson: There is another bill that I have to get 
through after this one, as you know. I have some tax 
reductions, outside of this bill, which started in June last. 
It is a very small bill; it is a relieving bill. That bill cannot 
be passed until after this bill is passed, because it amends 
this bill. That means that the tax relief I have given from 
last June until the present time for individuals and corpo- 
rations is not really legal. It has been done before; but, 
goodness, it seems to me that before the end of this year 
or, at least, before the end of the session this has to be 
cleaned up in order that one legalizes the tax relief one has 
been giving to people. 


You know, there is precedent for giving people tax 
reductions and carrying them on, but the question arises 
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as to how long you do this. If you are moving from Janu- 
ary on and there is a completely new tax system, is it 
correct to change the amount of deductions from people? 
Indeed, some people will be paying additional tax, 
although the amounts are not very high—I think it comes 
to a maximum of $100, or something like that. The ques- 
tion arises: Is it proper to deduct the tax from these 
people? You can do it. Legally I think you can do it, but it 
is much better to have the law to support you, I think, than 
to just move forward in that way. 


Senator Grosart: How soon after the passage of this bill, 
Mr. Minister, would you see that relieving act being 
passed—or being introduced, I should say? 


Hon. Mr. Benson: This is very difficult. I did not want to 
tie myself down to this last week, and that was quite 
intentional. We are now working on the various problems 
that have been raised, some of them by the Senate commit- 
tee and some by people outside. We have our people in the 
Department consulting with businesses involved, to see 
what can be done and what the various situations are. We 
will start writing legislation, but it is not a fast process. I 
have been through this once before, as you know, to devel- 
op this bill, and I know it is difficult. Many of the things, or 
at least some of the things, if the bill went through in 
February, March, April or May, would be effective as of 
January 1—for example, the decisions with respect to 
deferred profit-sharing plans which I indicated I was 
going to make. They would have to be effective as of 
January 1. But we will work ahead as fast as possible, 
senator, in order to produce a bill. 


The Acting Chairman: Senator Grosart, you are talking 
not about the bill to reduce the taxes, to which Senator 
O’Leary was referring, but about the general amending 
bill? 


Senator Grosart: Oh, no, I am not. I was asking how long 
after the passage of this bill, C-259, would the minister 
expect—and that is the word I used—to introduce the bill 
he referred to in reply to Senator O’Leary. 


Hon. Mr. Benson: I will introduce it right away. It will not 
take any time to pass. You will have it this week, if you get 
this one through. 


Senator Grosart: It is written? 


Hon. Mr. Benson: Yes, it is written, and it is a very simple 
bill. It is simply reducing people’s taxes, and there will not 
be many complaints about that; that is, unless they say 
that we are not reducing them enough. 


Senator Grosart: And the amending bill, if I may call it 
that, is the bill that you said would come subsequently, 
perhaps in the spring. You have said, I believe, Mr. Minis- 
ter, that that could very easily be retroactive in its effect to 
January 1. Would that not apply to Bill C-259? 


Hon. Mr. Benson: Well, if you are making small or relative- 
ly small changes to the Income Tax Act, I think it is fine to 
make them retroactive, but when you are introducing an 
entirely new piece of legislation, building from the bottom 
up, then you really have no tax law if you do not have this. 
All you are left with of the old law is the title. Therefore, I 


think there is a difference in magnitude in trying to make 
this retroactive. 


Senator Grosart: But the old act is not repealed. 


Hon. Mr. Benson: No, the title is left; the only thing that is 
left is the title, and that is for technical reasons. 


Senator Grosart: So what you are saying is that it is better 
to have a bad bill than no bill at all, and that it is better to 
have confusion and uncertainty with the bill than to have 
confusion and uncertainty without the bill. 


Hon. Mr. Benson: Well, first of all, I will not admit it is a 
bad bill; it is probably the best piece of tax legislation in 
the western world. Certainly, I think it is useful to have 
certainty. There will certainly be amendments to this bill, 
and I think we will consider all the Senate committee 
recommendations. These are amendments which affect a 
very small segment of the Canadian population. These are 
specialized cases and specialized problems that arise, and 
I congratulate the Senate on looking into them and finding 
these particular problems, mainly in the corporate area, 
which affect a relatively small number of the Canadian 
population. 


Senator Grosart: I cannot agree with you on that, Mr. 
Minister, because, certainly, in thinking of some of them 
which relate to our capability in export markets, I would 
say that it affects every Canadian perhaps even more 
significantly than the very helpful benefits there are in this 
bill. I do not think you really mean to say that the amend- 
ments, for example, which the Senate committee in 
Appendix “B” of its third report referred to as “‘top priori- 
ty’, are ones whose effects are confined to a small segment 
of the Canadian population. These top priority amend- 
ments affect the whole Canadian population. I do not like 
the suggestion that the Senate amendments are zeroed in 
on corporate benefits. 


Hon. Mr. Benson: Well, I should mention, Senator Grosart, 
that I indicated when I was last before the Senate, a week 
ago, that I would be making changes which are rather 
broad in nature. Deferred profit-sharing plans and profit- 
sharing plans is one example that comes to mind. These 
h- _¢ a broader application, but those amendments will be 
made, and they will be made presumably effective Janu- 
ary 1. But if one gets into the area of foreign corporate 
operations, we asked for representations in this regard 
and we have less than a handful of representations from 
these corporations. So the number of corporations anxious 
about this is not really that great. We are trying to get them 
to come forward so that we can look at the various prob- 
lems, and these problems do differ as between different 
types of corporations, how they operate, and so on. 


Senator Grosart: I would suggest, Mr. Minister, that it is 
possibly a non sequitur to say that because you had 
representations from only five or six corporations this 
means that only a small number of corporations is inter- 
ested. Of course, that is not so. It is normal in such cases 
for corporations to let one or two take the lead because 
they have the experts, the information and the available 
data to carry the ball. 
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The Acting Chairman: In that connection, Senator Gro- 
sart, I think we can say at this stage to the Minister that in 
our consideration of this legislation all fall we did not have 
too many representations from individual corporations, 
but we have had them from associations representing vari- 
ous industries like the pulp and paper industry, the con- 
struction industry and the petroleum industry, and there 
are ten or fifteen such organizations. 


We have also had representations which apparently 
came from the corporate level but which do affect many 
individuals. For example, on the profit-sharing plans, and 
the deferred profit-sharing plans, those representations 
usually were made not by the beneficiaries under the plan 
but by the companies that operate the plan. The ramifica- 
tions of the representations were wide, although perhaps it 
was put to us here from the corporate side rather than 
from the individual side. 


Senator Grosart: Well, Mr. Chairman, you have still 
objecting to the bill the Retail Merchants’ Association. At 
least they are objecting to some aspects of the bill and 
certainly to its quick passage. They could hardly be said to 
represent the big corporations; they represent everybody 
down to my barber and taxi-driver. 


The Acting Chairman: We have had representations too, in 
the course of the fall, from the people who were very 
interested in the problems of small businesses and particu- 
larly businesses who want to qualify under the definition 
of the act as a small business with the $400,000 ceiling that 
the act proposes. We have heard a great deal about that. 


Senator Grosart: Mr. Minister, we, as the Senate, are ina 
somewhat embarrassing situation in that we have a recom- 
mendation to the Senate from this committee that there 
are at least nine items—and I am sure you are aware of 
them—which are described as top priority reeommenda- 
tions. I think the assumption is that these are changes that 
the committee felt should be made before the bill is 
passed. I am sure you know the list to which I refer, and 
you gave us interesting answers. You are trying to work 
one out; you are looking favourably at another; and you 
are examining a third. The chairman reported that this 
does not mean that you will make a change. The chairman 
also reported to us, summarizing your reply in connection 
with one, and that is that all they are saying is that they 
are going to look around. Now, I do not want to be unfair. 
The chairman generally reported that you gave sympa- 
thetic consideration and some indication that at least some 
of them would appear or would be made effective in the 
amending bill. I want to say that I was very much 
impressed that you were able to go as far as you did when 
you were last before this committee, and I am in no way 
critical of the replies which you have given. I feel they 
were generous and that you were certainly trying to assist 
us in what I have referred to as our dilemma, and I believe 
itis a dilemma. 


It has been said in the Senate and in press editorials that 
you have made no commitment. 


Senator Beaubien: Just a moment, I think the minister 
made a commitment this morning. 


Senator Grosart: Let me finish, please. It has been said 
that, firstly, you have made no commitment, and, second- 


ly, that you were casual in your remarks regarding the fact 
that there is always an amending bill to a tax act. 1am not 
saying this critically. Would you say that you have gone a 
little beyond that today by making a commitment to this 
committee that there will be a specific bill which will take 
into consideration recommendations contained in our 
report? I realize you cannot make a commitment on behalf 
of the Cabinet; at least, I do not think you can. 


The reason I ask this question is that all honourable 
senators have actual draft recommendations made by this 
committee. You can help us in our proceedings by going 
further than you have. I feel we will have to look at this 
bill clause by clause, and I do not mean we should take 
every single clause and spend a lot of time on it, but we 
will have to look at each clause and determine how sensi- 
ble this committee was in drafting these amendments—Do 
we abandon these amendments now? Perhaps you can 
help us on that. I do not mean abandon them forever. We 
have drafted amendments before us called “top priori- 
ties.”” What do we do with them? 


Hon. Mr. Benson: First of all, I have indicated there will be 
an amending bill. I will not say that the amending bill will 
only cover your committee’s recommendations. 


Senator Grosart: No, we are not asking for that. 


Hon. Mr. Benson: There will be an amending bill, as I have 
said before. Perhaps I have caused you some difficulty 
because I indicated it would be a budget; but an amending 
bill which affects the balance of Ways and Means, to my 
mind, is a budget. There will be an amending bill to the 
Income Tax Act. 


Senator Grosart: Would you use the word “specific” in 
respect to recommendations which are already before 
you? 


Hon. Mr. Benson: Yes, and also recommendations I may 
receive. We are seeking recommendations from industry 
and business in an attempt to solve some problems that 
have arisen, including the problems which you have men- 
tioned. There will be a specific bill amending the Income 
Tax Act as it is amended by Bill C-259. I cannot be any 
more specific than that. With regard to timing, I feel I have 
gone as far as I can go. We have to work these items out 
and properly determine and insert these amendments. 


Senator Buckwold: Will it be some time during the next 
year? 


Hon. Mr. Benson: Oh yes. 


The Acting Chairman: I am sure counsel for the commit- 
tee, or perhaps members of the committee will correct me 
if I am wrong. What our Senate committee has given to the 
Government is a series of recommendations, and we have 
endeavoured to make concrete suggestions regarding the 
form of the amendments. We have listed some as being 
more important than others. I do not think the word “pri- 
ority” goes any further than that. Senator Hayden’s 
appreciation of this particular situation is important here. 
I do not want to engage in a debate regarding what amend- 
ments a Senate committee can make to a tax bill. How- 
ever, Senator Hayden indicated that rather than have con- 
frontation between the two houses. on specific 
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amendments to a tax bill, what our committee should do is 
to make recommendations, and if the Government can 
accede to some of the suggestions made by the commit- 
tee—perhaps they cannot accept all of them, and I think 
that is understandable—the amendments should not be 
made through the Senate but through the House of Com- 
mons. I think that is a practical way of looking at the 
procedure in connection with our treatment of a tax bill. 


Having said that, perhaps what the committee meant by 
priority items emerges a little more clearly. Perhaps some 
honourable members of the committee assumed a differ- 
ent connotation of the word “priority”. I put it to the 
committee that this is what we had in mind. 


The Honourable Lazarus Phillips, Chief Counsel to the Com- 
mittee: I think you are right, Mr. Chairman. I was working 
with Senator Hayden on the concept of priorities which 
related itself to the subject matter included in the recom- 
mendations rather than to the timing itself in terms of this 
bill. 


Senator Grosart: Mr. Chairman, I do not know in what 
capacity you make that statement. 


Senator Beaubien: I have two questions to ask of the 
minister ,— 


Senator Grosart: I am not sure in what capacity you have 
made that explanation. Certainly, it was not made to the 
Senate, nor was it part of the report of the committee. The 
words “top priority”’ are understandable English words. I 
feel it is quite proper to assume that “top”? means “most 
important’, and that ‘priority’? means “items that go 
ahead of any others’. I am not suggesting for a moment 
that you are not accurate in explaining the committee’s 
interpretation of the word. However, this is not what the 
committee has reported to the Senate. I was not aware that 
the drafted amendments had been sent to the minister. I 
do not know by what procedure the committee sent these 
draft amendments to the minister, especially before they 
were reported to the Senate. However, that is another 
matter. 


The Acting Chairman: Senator Hayden has ways and 
means of accomplishing certain things. 


Senator Grosart: Yes, I am aware of that. However, there 
are rules which govern our behaviour. 


The Acting Chairman: The very fact that the draft recom- 
mendations were put on the Senate record would neces- 
sarily ensure that they be given to the minister. 


Senator Beaubien: And they were approved by our 
committee. 


Senator Grosart: Yes, but there is no reference to the 
drafted amendments, and I want to point that out. There is 
a general description of top priority items. But several 
honourable senators had no way of knowing that these 
drafted amendments were communicated to the Govern- 
ment. That is not the issue before us. But I think it is 
important that we look very carefully at this bill with 
respect to the suggested amendments. 


Hon. Mr. Benson: Regarding the nine or ten areas consid- 
ered by the Senate to be of top priority— 
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Senator Benidickson: In the third report? 


Hon. Mr. Benson: Yes, in the third report—we indicated 
that we had sympathy for some, accepted changes in other 
areas and that we would implement them. In other areas 
we indicated that we were considering them. Mr. Cohen 
and Mr. Thorson are here and will go through this specific 
area in detail, if you wish. They will be glad to point out 
some of the difficulties we encounter in making a quick 
decision with respect to them. I outlined this particular 
problem in a general way last week. One aspect is the 
matter of gifts in kind to charitable organizations, with 
reference to which we said we have great sympathy and 
think something should be done. However, we do not wish 
to get into a similar mess to that in the United States when 
they had to introduce massive legislation in 1969 to plug 
loopholes which were created. So we would do something 
about it, but must find a means of attempting to avoid 
such a situation. I am just picking this one out. 


Senator Grosart: Well, Mr. Minister, I have no quarrel 
whatsoever with that. I was quite convinced myself that 
you need time. You made out an excellent case for it. 
There is no question that you need time perhaps to hear 
other representations and to integrate in the bill such parts 
of these amendments as you may find viable. I have no 
doubt about that; you do not have to prove it to me. 


Of course, it does raise the question, if that is so, of why 
this bill must be passed by January 1. It is not for me to go 
back at this time to quarrel with the manner in which it 
was brought here, except to say that it raises an obligation 
for us in the Senate, in that it does not come to us as a vote 
from a free Parliament—I will put it another way, a free 
vote in Parliament. 


Senator Isnor: What do you mean by that? 
Senator Benidickson: What does that mean? 


Senator Grosart: I did not wish to go into it, but I will. I 
am merely saying that with closure— 


Some hon. Senators: Oh, oh. 


Senator Isnor: What do you mean? That is a statement of 
your own view. 


Senator Hays: I would like to hear your answer to the 
three questions raised by Senator Beaubien. 


Hon. Mr. Benson: I think I did answer them. 


Senator Hays: I thought you might go into them in more 
detail. 


Hon. Mr. Benson: I went quite thoroughly into the reasons 
why the bill should be passed before the end of the year. 
Senator Beaubien asked only two questions. The second 
was as to how soon a bill to amend the Income Tax Act 
will be introduced. 


Senator Beaubien: You covered that. 


Hon. Mr. Benson: I think I covered that, honourable sena- 
tors, as well and as reasonably as I can. 


Senator Phillips: Mr. Chairman, I have two questions. The 
first relates to the priorities. The minister has indicated 
that some of the so-called priorities will be adjusted. There 
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are changes not included in the priorities which I would 
like to see included in the bill. Could you give some indica- 
tion of the priorities which the Government will not 
accept? 


Hon. Mr. Benson: I went over this in some detail last week 
when I was here. The nine that I had seen in the Senate 
report were: Gifts, Bequests and Devises to Charities, 
Employees Profit Sharing Plans, Deferred Profit Sharing 
Plans, De Minimis Rule, which is somewhat related to the 
Passive Income, Tax-Exempt Non-resident Investors, Non- 
Resident Owned Investment Corporations, Private Gener- 
al Insurance Corporations, and Deemed Realization on 
Ceasing to be a Resident of Canada. Those were the areas 
contained in the Final Report. 


Incidentally, I think that this committee does not receive 
enough credit for the amount of study that it has devoted 
to the contents of this bill. I have been concerned recently 
by such statements as “Well, the Senate is only looking at 
the bill for four days.” In my opinion, that is downgrading 
this committee, which has been considering the bill since 
September. 


Hon. Senators: Hear, hear. 


Senator Benidickson: This committee has been consider- 
ing this bill for three months, not four days. 


Hon. Mr. Benson: In my opinion, this committee has car- 
ried out a much more through study of the bill than some 
of those who have commented on it. It has produced three 
very useful reports and, indeed, for several months has 
been studying the contents of the legislation in great detail. 


Senator Benidickson: Thank you very much. 


Senator Phillips: My second question, Mr. Chairman, 
relates to the minister’s statement that so many firms 
would be completing their taxation year in January, and in 
February it will increase to approximately 30,000. I am 
concerned by section 221(2), at page 545 of the bill. This 
may be strictly a legal and technical regulation which is 
provided for in the bill, but it causes me some concern in 
its wording: 


No regulation made under this Act has effect until it 
has been published in the Canada Gazette... 
etcetera. 
The point that bothers me is that it states: 


...a regulation shall, if it so provides, be effective with 
reference to a period before it was published. 


: There is no limitation on that period. It could be retroac- 
tive for five weeks or five years. My point is that I do not 


see how anyone can prepare a tax return without an 
infraction of such a section. 


The Acting Chairman: The minister will read the clause. 


Hon. Mr. Benson: Clause 221(2) provides: 


No regulation made under this Act has effect until it 
has been published in the Canada Gazette but, when so 
published, a regulation shall, if it so provides, be effec- 
tive with reference to a period before it was published. 


This has been in the Income Tax Act since the act was 
first enacted. As far as we are concerned, under the act the 


regulations will become effective as of the effective date of 
the act, January 1, except for certain regulations of a 
relieving nature which may have to be made in the early 
period. It is simply the method which has always been 
used. Sometimes on budget night the Minister of Finance 
states that the rate of depreciation on certain assets will be 
increased. The regulations are not published that night, 
but as of that night they will be effective. This may happen 
two or three months before the regulations are published, 
but they become effective as of budget night. That is the 
type of regulation covered by this clause. 


Senator Phillips: The fact that I had marked it in the old 
copy merely illustrates that we did consider it. 


Senator Buckwold: Mr. Chairman, what I have to say is 
probably a consideration of the role of this committee, 
rather than a question and I may be corrected by the 
minister if necessary. 


First, we have been assured that the reasons are cogent 
that it is important for this act to become effective on the 
first of the new year; that the difficulties would be tremen- 
dous if it went on for some weeks after that time. The 
calendar year is important. 


The second point is that we have been given an assur- 
ance that full consideration will be given to the amend- 
ments which have been proposed. It would seem to me 
that point No. 3 would be the continuing study of this bill, 
if necessary clause by clause, by this committee. 


The idea that suddenly this committee is dealing with 
this whole bill in a few days is really not the case. It is a 
continuing study, one that will continue, I hope, by careful 
consideration on the part of this committee, and as further 
amendments are proposed they will be submitted, as have 
others, for full consideration in a continuing process of 
amending this particular act. Would that basically be the 
position in which we find ourselves? 


The Acting Chairman: Perhaps that is hardly a question 
for the minister to answer. It might be appropriate if, on 
behalf of the committee, I say that we have had on-going 
studies on tax reform legislation, because we sat for an 
enormous amount of time on the White Paper. We then 
had, as the minister indicated, a very fruitful discussion 
during the fall on Bill C-259. Concerning amendments that 
will come to us in due course by a further amending bill, I 
am sure the Senate and the regular chairman of the com- 
mittee will take whatever steps are necessary to ensure 
that this committee is seized of the subject matter of that 
new legislation. 


Senator Buckwold: Are you suggesting that the committee 
would deal only with further amendments? I presume we 
would have a continuing study of the act. 


The Acting Chairman: That is really a matter for the 
committee to decide. Usually it takes the lead from the 
permanent chairman of the committee. 


Senator Cook: May I say to my colleague that the Income 
Tax Act is something like a subscription, in that there is 
always some new interpretation of it; it never stops. 


The Acting Chairman: And there may be some new archa- 
eological diggings that raise problems. 
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Senator Buckwold: I do not find the so-called pressure on 
the Senate to get the bill finalized intolerable. I am not 
suggesting that there is any pressure, but, in my opinion, 
the deadline does not mean that this is a finalized act so 
far as the Senate is concerned. We will continue to play 
our role in amending the legislation. 


Senator O'Leary: This is not a question. This is a speech 
that the honourable senator is making. We heard all of this 
in the Senate the other night. I said some of it myself. We 
will never get through our work if alleged questions are 
turned into observations, which observations constitute a 
speech. 


The Acting Chairman: I would ask honourable senators to 
observe the injunction of Senator O’Leary. In this commit- 
tee we like to plot our way as we go along. 


Senator Beaubien: I have prepared an imaginary port- 
folio. I have put down that a man has 100 shares of Bell 
Telephone, for which he paid $65; he has 400 Molson, for 
which he paid $7; and 400 IAC, for which he paid $9. At 
the moment, if the value date was today, on the Bell 
Telephone he would have a loss of $1,900; on the Molson he 
would have a profit of $4,400; on the IAC he would have a 
profit of $4,000. Supposing the man decided, after the bill 
came into effect, that he had to raise some money, and he 
decided that he wanted to sell the Bell Telephone. I would 
like to ask the minister, if the man wanted to sell the Bell 
Telephone—bearing in mind the fact that it is $46 today 
and he paid $65 for it—has he got to go back and take costs 
for all the stocks he holds, or is he free in every security to 
take either cost or valuation day value? 


Hon. Mr. I will let Mr. Cohen answer that 


question. 


Benson: 


Mr. M. A. Cohen, Assistant Deputy Minister, Department of 
Finance: Senator, on the figures that you have given us, if 
he sold all those securities ... 


Senator Beaubien: I said he was going to sell only one. 


Mr. Cohen: You have asked the question whether or not 
he can take either market or cost. The bill is not drafted in 
quite that way. The bill says that taxpayers have a tax-free 
zone. They are protected on the gain side by the higher of 
market or cost, and on the down side we do not recognize a 
loss except to the extent it is below the lower of cost or 
market; in other words, if the Bell stock kept falling below 
the lower of cost or market. That is the way the scheme is 
developed for most taxpayers. It produces what we call 
the tax-free zone. 


In some situations, taxpayers holding old securities, 
which they have had for a long period of time, or other 
assets, might not be able to establish cost on all of their 
securities or assets, and so we have an exception to the 
general rule. That exception says that if you choose, you 
can elect fair market value on V-day for all of your assets. 
I underline the word “all”. You cannot choose fair market 
value on one asset and cost on another asset. 


Senator Beaubien: That is in the regulation? 


Mr. Cohen: No, that is in the bill. That is in the transition- 
al rules, in Part III of the bill. It is not a choice between 


market and cost. You can elect fair market value on all of 
your assets or you can take the general rule, which is the 
higher of cost or market on the up-side and the lower of 
cost or market on the down-side. There has been a great 
deal of confusion over this question as to whether or not 
one had a choice. I suppose the reason why we do not have 
that choice in there is that it produces a random adverse 
selection for taxpayers. The tax-free zone should protect 
most taxpayers in most circumstances, and the fair 
market value rule is an exception that one can elect. 


Senator Beaubien: Supposing he sells the Bell and has a 
loss of $1,900, and for some reason he is forced, after that, 
to sell the IAC, he would then have a gain of $4,000. How 
could he work out the grey zone? 


Mr. Cohen: If he sells the securities at the prices you have 
indicated on Valuation date, in all three of those transac- 
tions he has no tax consequences whatsoever. He has no 
gain on the Molson stock or on the IAC stock, and he has 
no loss on the Bell Canada stock. Any transaction in the 
Bell Canada case between $65 and $46 is within the free 
zone. 


Perhaps I could extend this for you. If he sold the Bell at 
$40, he would have a $6 loss, because he is down below the 
free zone. Similarly with the Molson stock, if he sold it at 
$20, he would have a gain of $2, being the gain that 
accrued after the $18 figure of fair market value. Any 
transaction between the cost and fair market value on 
Valuation day falls within the tax-free zone, is completely 
irrelevant, and has no tax consequences whatsoever. 


Senator Everett: You have used the term “taxpayers”. 
Do you mean it in that sense, or do you mean an 


individual? 


Mr. Cohen: The election on fair market value, senator, is 
restricted to individuals. 


Senator Everett: So in the answers that you have given 
you would preface the word “taxpayer” with ‘’individual’ 
taxpayer’’? 


Mr. Cohen: Yes. We assume that corporations will be able 
to ascertain costs on all of their records. 


Senator Everett: into the tax-free zone 


automatically. 


So they are 


Mr. Cohen: They cannot get out of the tax-free zone rules. 


Senator Everett: Does that also apply to personal 


corporations? 


Mr. Cohen: There are no more personal corporations 
under the new system. 


Senator Everett: I appreciate that, but there are under the 
old system. 


Hon. Mr. Benson: It would include corporations where the 
majority of shares are held on behalf of an individual 
owner. The tax-free zone is fair, I think. The only reason 
for putting in the other option with respect to the market 
value of all one’s assets is that some people may have 
assets that they just could not find a cost for. 
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Senator Beaubien: In grossing-up, Mr. Minister, you add a 
third of your Canadian dividends and then you deduct a 
third. Now, subsection 121 says that it is four-fifths. I 
realize that is in there because of the provinces, but how is 
someone living in Prince Edward Island, for example, 
where there is no such tax, going to be affected? 


Hon. Mr. Benson: It is automatic under the draft act of the 
provinces. 


Senator Beaubien: Are the provinces going to accept the 
act? 


Hon. Mr. Benson: All of the provinces where we have tax 
collection agreements have agreed to take the personal 
income tax per se, so that you will get the full credit. The 
Province of Quebec will put their own act in, but I imagine 
it will be the very same. 


We had to put it in that way in order to show the federal 
figures in the bill, but it will take care of the provinces as 
well. 


Senator Grosart: Mr. 


Chairman? 


May I ask a supplementary, 


The Acting Chairman: Yes. 


Senator Grosart: Mr. Cohen, when you say “‘all assets,” do 
you mean just that? You are not suggesting it would just 
apply to securities? 


Mr. Cohen: Yes, sir, all assets, You make the election to 
go on fair market value for all assets. 


Senator Grosart: So if you have real property—a painting 
or something—you must apply the same criteria all the 
way through? 


Mr. Cohen: Yes, sir. 


Senator Everett: Mr. Minister, one of the serious problems 
in the old act which is solved in the new act, is the right to 
elect to pay a flat rate of 15 per cent on undistributed 
income, thereby distributing corporate surpluses. That is 
valid up until December 31, 1971. 


In the White Paper you recommended a means through 
integration which, perhaps, would make it possible in the 
future to solve the problem of corporate surpluses. I do 
not find anything in this present act that solves that prob- 
lem. Have you given consideration to that? I am wonder- 
ing if you will not find yourself in a position, say, ten years 
from now, where you will be confronted with all of the 
problems of the 1948 act in reference to surplus stripping 
and all of the manipulation that went on, and which you 
tried to solve by the flat rate of 15 per cent. 


Hon. Mr. Benson: The problem, first of all, is basically one 
of private corporations. It has never really been a problem 
with public corporations because they never pay out their 
surpluses if they are widely spread. 


The provisions in the act, I believe, are really quite 
generous in taking care of surpluses accumulated up to 
January 1, 1972. If we had full integration, then, indeed, 
the problem in the future would have been solved as well. 
You are quite correct in saying that there may bea prob- 
lem in the future, but one of the things offsetting this 


problem in the future, I feel, is the limit of $400,000 at the 
low rate. In other words, in order to continue this on and 
get the low rate in the future, I believe—and this is just 
speculation—that people will pay out dividends in order to 
continue the low rate of tax. If they get to the $400,000 
figure, I believe there will be an encouragement for distri- 
bution of surplus even though it may be loaned back to the 
company. 


Senator Everett: Is that not based on whatever the differ- 
ence between the corporate rate and the personal rate is? 


Hon. Mr. Benson: And the low rate, yes. It may not solve 
all of the problems, but— 


Senator Everett: If that difference is too wide, then is it 
not a fact that taxpayers will then elect to leave the money 
in? I am not saying that the taxpayer would be right or 
wrong in doing so. Iam simply saying that the effect of the 
legislation will be that the taxpayer will leave the surplus 
in and when it builds up to a large enough amount you will 
again be confronted with the problem of how to strip off 
surplus and all of the difficulties that led to ministerial 
discretion. The problem of designated surplus will return 
to haunt us again, will it not? 


Hon. Mr. Phillips: Senator Everett, you should remember 
the refundable tax of 33 1/3 per cent which is now applica- 
ble to private corporations. This will exert terrific pres- 
sure for distributing surplus. 


Senator Everett: Not necessarily. 


Hon. Mr. Phillips: Well, a refnudable asset against the 
Crown is not quite the same type of asset as a marketable 
bond. 


Senator Everett: That is a very interesting argument, but 
it does not hold. 


Hon. Mr. Phillips: No, but I am simply pointing out that it 
is an argument for distribution. 


Senator Everett: But what you are pointing out, sir, is 
something that does not in fact hold, because it depends on 
the difference between the corporate rate and the end rate, 
which is probably the top marginal rate to the taxpayer. If 
that is great enough, it seems to me the taxpayer will elect 
to leave his surplus in. 


Hon. Mr. Benson: the rates get very close, because after 
the $400,000 level, if one chooses not do do anything, ther is 
a 10 per cent differential, roughly, or 11 per cent differen- 
tial between the corporate rate and the personal rate; it is 


61.3 as compared to 50 per cent. In Ontario, it is 52 per 
cent. 


Senator Everett: In the long run the corporate rate will be 
46 per cent, will it not? 


Hon. Mr. Benson: Yes. 


Senator Everett: It seems to me it will be 46 per cent as 
compared to a top marginal personal rate of 61 per cent, 
and that is a difference of 15 per cent. Now, based on 15 
per cnet, it is actually a difference of 30 per cent, is it not? 
In fact, you would ohave to take 15 per cent of 46 per cent 
which amounts to about a 30 per cent surcharge. 
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Hon. Mr. Benson: Full integration would solve the prob- 
lem, but we have not got full integration. I might add that 
the Senate recommended against full integration. We have 
a continuing problem, but the problem, I believe, is not as 
great as it is at the present time, although a problem could 
develop. 


Mr. Cohen: I wonder if I could add one other feature. In 
addition to the 61 per cent top rate and the point which Mr. 
Phillips makes with respect to the investment income 
being available for refundable tax, there is a third factor 
here which should take some of the pressure off, although 
I agree with you that in the end it may build up again. 
Under the old system you had to take your earned surplus 
out before you could get out your capital gains or any 
other non-earned surplus. We have now turned the act on 
its ear, in a sense, and we now permit corporations to 
distribute these capital gains and anything else that is not 
earned surplus first, without any pressure to take out the 
earned surplus in the initial instance. A great part of the 
problem—not all of it, I quite agree, but a great part—was 
the possibility of a large capital gain getting trapped in 
behind a significant amount of earned surplus, and in 
order to get at the large capital gain you had to clear your 
earned surplus. That built up the pressures. I submit to 
you that in turning this thing backwards, in permitting 
capital gains and paid-up stock to be redeemed free of tax 
at least some of the pressure to distribute surplus will be 
relieved. 


Senator Everett: On the other hand, Mr. Cohen, it may 
work the other way around. One of the pressures to get the 
earned surplus out is the fact that there was a large capital 
surplus sitting there, and the taxpayer might very well pay 
the penalty on the earned surplus to get out the capital 
surplus. Under the new act he does not have that incentive. 
Admittedly, there is a limited integration, but the danger is 
that the provincial governments, in adding tax points to 
the personal rates, can make that integration largely 
ineffective. 


The Senate report, indeed, did come out against integra- 
tion, but it also recommended some means of solving the 
on-going corporate surplus problem. If I have any disap- 
pointment with this legislation it is that the very problem 
that probably more than anything else caused the act to be 
reviewed in the first place is still with us. 


Hon. Mr. Benson: The first investigation of how to do this, 
as I can recall, started with the Rowell-Sirois Royal Com- 
mission back in 1941. 


Senator Everett: That is before my time. 


Hon. Mr. Benson: And we still have—and I do not like this 
fact—ministerial discretion in the act with regard to distri- 
bution. The reason we had to leave it in was because of the 
problem you are raising. 


Senator Everett: That is correct. 


Hon. Mr. Benson: I just do not think there is any easy 
solution to this problem except integration. There is no 
other way I can think of that you can get through the 
corporate surplus problem and have an ultimate solution 
to it, except through integration, and we just do not have 
integration. 
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The Acting Chairman: Which we rejected. 


Hon. Mr. Benson: It is just that many people were not in 
favour of integration. We listened to them and came up 
with a different dividend tax credit. 


The Acting Chairman: This is a highly technical area, of 
course, as Senator Everett recognizes. I was just speaking 
to our counsel, and I know we discussed this at great 
length during the fall study, and while we made no specific 
recommendations on it, perhaps we did it for the reasons 
that have been emerging here. 


Hon. Mr. Phillips: We made the first move by the sugges- 
tion that we dispose of designated surpluses, so it would at 
least simplify the structure with respect to surpluses by its 
elimination, which would be a very important step in the 
right direction. That is one of our major recommenda- 
tions. That is not so much an ad hoc recommendation in 
respect of any particular category of taxpayers, but rather 
going to the, shall we say, basic philosophy of the bill, such 
as consolidations, extension of roll-overs, and elimination 
of designated surpluses, all of which this committee 
thought, if approved, would clarify the statute 
considerably. 


Senator Benidickson: That was one of your main points. 
Hon. Mr. Phillips: That is right; it was. 


Hon. Mr. Benson: Designated surplus is still a problem 
which I have indicated we have to study. Unfortunately, 
when we had full rate gains tax it was easy to get rid of 
designated surplus. Once you move to a half rate gains tax 
you have great problems in getting rid of designated 
surplus. 


Hon. Mr. Phillips: For whatever it is worth, now that I 
have the forum, I think if we have relief in the amending 
statute on consolidation, elimination of designated sur- 
plus, extension of roll-overs, and provision on capital 
gains, we will have a statute that we will not recognize. 
The baby will be consideraly improved in terms of beauty. 


The Acting Chairman: It will have a nice complexion. 
Senator Everett, had you finished? 


Senator Everett: Well, I think that is very interesting, but I 
believe the Honourable Mr. Phillips has indulged in a 
diversion. I still come back to reiterate that point, Mr. 
Minister. You have the problem of undistributed income, 
and that problem will build up again, because it really is 
not going to bother the taxpayer; he will allow his surplus 
to build up, and he will save the tax. He will wait for the 
day when some method of distribution, such as an Ives 
Commission or the flat 15 per cent tax on undistributed 
income offered by C-259, is made available to him. All I 
say is that it is unfortunate that you have not, at this stage, 
nor apparently has this committee, been able to solve that 
very difficult problem, which has led to all sorts of prob- 
lems, such as ministerial discretion. It is not the entire 
reason for ministerial discretion, but it is to a large extent. 


Iam a member of this committee but, unfortunately, I 
was tied up with another report and was not able to attend 
the meetings on the subject. However, I do not glean 
anything from the report of this committee to indicate that 
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this matter was really that seriously considered, so I raise 
it now as something that I think the minister, in his 
wisdom, would be wise to give very serious consideration 
to. 


Hon. Mr. Benson: I am willing to have any representations 
made or any ideas you may have in this regard. We just 
have not found a solution to it, and neither has anyone 
else—provided you do not have full gross up in credit. 
That is the only solution that has been found to it since 
1941. It was decided not to proceed along that line. We 
have the problem, and I would like to know a solution. 
Indeed, I am sure that a great deal of time and effort will 
be put forward in the future towards finding a solution to 
the problem, but there just is not one at the present time 
that I know of. 


The Acting Chairman: 
Everett? 


Have you finished, Senator 


Senator Everett: Yes, thank you. 


Senator Hays: Mr. Minister, the first recommendation this 
committee made in its first report dealt with capital gains 
on farm land. I would just like to make an observation 
before I ask you a question. In Canada we as agricultur- 
ists, due to our geography, have to be much more efficient 
than people who are permitted to ship food into Canada 
without tariff, or with very little tariff. In Canada we have 
at the very best 150 frost-free days. In the areas where we 
produce most of our grain we are down to 100 frost-free 
days. Of the ten developed nations, I think Canadians 
enjoy probably the cheapest food. We get very little sub- 
sidy. We compete on an open market with most of our 
exports. We buy on quite a protective market. I think of 
the beef situation, where we have been an importing coun- 
try for most of the last 18 months, whereas we should 
possibly be an exporting country. 


If we have a capital gains on these farms when they are 
turned over to a son, it seems to me that the Canadian 
people will have to pay more for their food. We buck 
quotas; we buck complete prohibition. For instance, we 
are not allowed to ship a pound of wool to the United 
States. We are allowed to ship only a million pounds of 
cheese to the United States, and you were there when we 
negotiated that. We used to ship over 50 million pounds. 
We are locked in at 30 million pounds to Britain. This is the 
situation in which the farmer finds himself. You are the 
Minister of Finance, and you know that those who pay 
income tax are a very small group. We have suggested that 
there should be no capital gains on farm land, and if there 
is there should be a roll-over for bona fide farmers. 

My first question is: Are you going to give consideration 
to this or not? 


Hon. Mr. Benson: What we have done in the bill is to 
eliminate death duties and gift taxes as far as the federal 
Government is concerned. The provinces may impose 
some, but if they just go to the levels they were at before, 
our calculation was that roughly the elimination of our 
death duties would offset any gains tax that had to be 
paid. Gains tax will start from this point forward, and it 
will be quite a long time before it accumulates to a lot of 
money. 


What we have also done, after some discussion in the 
other place, where this matter was discussed fairly thor- 
oughly, I think, is to provide in the bill, or should I say 
intended to provide in the bill, a period for payment of the 
gains tax on death. There is the exemption, as you know, 
of $1,000 a year, plus the cost of the residence, or the 
alternative of having the residence and a portion of land 
free, so that is taken out. 


Senator Hays: May I just ask one question on that point. 
What good is the house 50 miles from the city if you do not 
have any farm land? 


Hon. Mr. Benson: I agree. You have got the exemption; it 
is built in for the principal residence. If there is a house on 
the farm you can add $1,000 a year to the value of the 
property. Our present feeling with respect to it is that we 
could not provide an exemption from the gains tax, but we 
could provide a period of payment of six years. That did 
not get into the act ultimately as an amendment, because 
of procedural difficulties. We intend to put that into an 
amending act, along with some of the Senate 
recommendations. 


Senator Hays: How did you arrive at six years? Why not 
25 years? 


Hon. Mr. Benson: It was the same period as allowed under 
the Estate Tax Act. 


Senator Hays: Would the Government give consideration, 
if they do not see that they can live with eliminating the 
capital gains tax, to making this amortization over 20 or 25 
years? 


Hon. Mr. Benson: It might do so. This is subject to amend- 
ment, Senator Hays, in the future. The problem is that if 
you get into too long a period of time and apply interest 
rates to it, it becomes much more costly to the person. 
Generally speaking, people do not want to spread the 
period over that long, because of the increase in cost. 


I believe this is an area, the area of farm land, in which 
there will be many representations in the future. The dif- 
ficulty is that if we exempt one asset from a gains tax or 
something else, it makes it terribly advantageous to get 
into that particular type of asset. Then people who are not 
necessarily interested in farming, but who are not interest- 
ed in gains tax, will get into that particular type of asset. 
We have it in homes now, where there is exemption provid- 
ed in the act for a principal residence. For people who do 
not want to pay gains tax, there is a great advantage in 
getting into that kind of investment and increasing the 
value of it so that there is a gain accumulated. 


I was talking with one former Secretary of the Treasury 
in the United States and he said he started out with a 
modest home and now he has reached a $150,000 apart- 
ment in New York City and he cannot afford to get rid of 
it; 

Senator Hays: What happens to him when he dies? 

An hon. Senator: He will not worry about that! 


Hon. Mr. Benson: This is what a gains tax does when these 


things are gains free. It encourages people to buy expen- 
sives homes. 
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Senator Hays: What is the difference between a home in 
the city and a farm in the country? This is the farmer’s 
whole livelihood. The first exemption was homes, before 
the bill got to the House of Commons. It was not going to 
be included. It seems to me that the family farm we talk so 
much about is the home; the home is no good without the 
and. 


Hon. Mr. Benson: You are really taking two things. You 
are taking the home as a personal asset where you live, 
and the farm land as a business asset. One can argue that 
if it is a business asset it is to produce income and it should 
be as much subject to gains tax as a garage ora grocery 
store making income for an individual person, which 
would be subject to tax. 


Senator Phillips: Mr. Chairman, I should like to raise a 
point of order. I understand we started out in a very 
indefinite way as to the manner in which we intend to 
proceed. I think we should decide now on this. I am very 
interested in the question Senator Hays is asking, but if we 
keep waffling from corporations to farms we will not get a 
very thorough examination of the bill. 


The Acting Chairman: It seemed to me that the sense of 
the committee was that while we have the minister here we 
should have as many, even wide-ranging questions as the 
members of the committee would like to put. Then, if 
further clarifications are required on this or on any other 
point, most of them could be dealt with by the officials, 
who will remain when the minister has to leave us. 


Senator Phillips: We will still have an opportunity to go 
through the bill clause by clause? 


The Acting Chairman: Yes, indeed. 
Senator Phillips: I am satisfied with that. 


Hon. Mr. Benson: Both of the officials who are here—Mr. 
Thorson and Mr. Cohen—will stay and deal with individu- 
al clauses. They cannot deal with policy matters, of course, 
as they are matters for Government decision, and that is 
basically why I am here. 


The Acting Chairman: The committee makes that distinc- 
tion all the time. 


Senator Lawson: I have a brief point I wish to raise while 
the minister is here. I raised it the other day, and I might 
have caused minor confusion. The question relates to 
trade unions. Subsequent to my raising it, Senator Martin 
was kind enough to arrange a short meeting for me with 
Mr. Cohen, so that I could explain it to him. He said it had 
not been raised before. 


Mr. Minister, the point is that under the present act, 
under the present regulations, there is no reference what- 
ever to trade unions. By that I mean trade union represen- 
tatives as a classification. When we deal with it from a tax 
point of view, the only category they can fit us in, they tell 
us, is that of salesmen. It bears no relation to that activity. 
One could probably make as good a case for having them 
classed as professionals, other than giving up their ama- 
teur status, as you could for making them salesmen. 


When we are talking about expense allowances, per 
diems and so on, that are related to the particular occupa- 
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tion or job or profession of trade union representatives, 
they may be allowed at the discretion of the tax depart- 
ment in one province, but will be just as quickly disal- 
lowed in another province. If we can make a case that 
there should be separate classifications, either in the regu- 
lations or by a specific future amendment, it would satisfy 
my desire in this regard. Is there anything to prevent such 
a specification or classification? It would serve two pur- 
poses. It would avoid the confusion we are now faced with 
by different decisions in each province; and, secondly, it 
would avoid any abuse that may arise as a result of the 
confusion. 


Hon. Mr. Benson: As a matter of fact, this is the first time 
that this matter has come to my attention. I see no reason 
why we should not look at it and see if there is any way 
that we can define it within the law. If you call it a 
profession, you might lose your amateur status. We will be 
quite willing to look at this and see what can be done 
about it. 


Senator Lawson: I am satisfied with that. I did not want 
any confusion. I think some people thought that I was 
speaking about members. I think you have covered the 
question of trade union members, but not that of trade 
union representatives. 


Hon. Mr. Benson: We will be glad to look at it. 


Senator Grosart: Mr. Chairman, I have two questions for 
the minister and I think they are policy questions. One 
arises out of the recommendation of this committee and its 
report on the White Paper. It is pretty well carried through 
the discussions. The recommendation is that co-ordination 
with the provinces be improved. We seem to have evidence 
that five provinces have asked for a delay in the 
implementation of the bill. It seems to create serious prob- 
lems for them. I have no doubt there are pros and cons, 
but would you be good enough to indicate the two sides of 
that problem? 


Hon. Mr. Benson: As far as co-ordination and consultation 
with the provinces are concerned, the income tax changes 
are probably the best example of consultation that has 
existed since I have been around here. On no other par- 
ticular subject can I recall so many consultations and 
discussions with the provinces. 


Of course, we ultimately get down to the point where we 
have to proceed with law. It has been a long process and 
we have been talking about it for a long time. At that time, 
when we have to proceed with the law, people often say 
that it would be easier to put it off, and, of course, it 
always is easier if we put things off. However, the prov- 
inces have come to the stage where they have all agreed to 
proceed with the same income tax legislation and they are 
going to enter into tax collection agreements—that is, all 
except Quebec—and, basicaily, they will enact the same 
income tax legislation as we have. 


In the case of corporate tax legislation the provinces, 
other than Quebec and Ontario, have accepted it. Quebec 
and Ontario have their own taxation laws, which presently 
differ in minor degrees from the federal law. As a matter 
of fact, it used to differ a lot more in Quebec, but ultimate- 
ly they have to get together, it has to end up in the same 
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way. They are proceeding with their corporation law, and 
the basic principle is the same as federal corporation law. 


In the case of Ontario, they are going to consider contin- 
uing with the present law at the present time, but they will 
be able to enact new law very soon, closer to the federal 
law, because it would facilitate the operation of corpora- 
tions in Ontario. 


I think there have been co-ordination and co-operation 
as much as physically possible in this particular instance. 
Of course, you never get legislation, particularly tax legis- 
lation, with which everyone will agree. Indeed, I can think 
of things that I would disagree with if I took a look at the 
tax law as it is presently worked out. But I do think that a 
good deal has been done in producing this legislation to try 
to go along with the provinces in areas where we could. 
Integration was one obvious area where we went along, 
because it was an area the Senate disagreed with us on. 
The provinces had some qualms about integration. We 
talked about it, and the Government decided to move out 
of the area. Similarly, there are a great number of other 
changes that took place because of consultations with the 
provinces. 


Senator Grosart: I think the committee, in using the word 
“co-ordination rather than “‘co-operation” in our consulta- 
tions, was thinking of integration in a different sense than 
we have been using it. We were thinking of integration of 
the eleven sets of laws. 


Hon. Mr. Benson: Canada has the most co-ordinated per- 
sonal and corporate income tax law of any federation in 
the world—much more so than the United States. The 
personal income tax law across the whole country, with a 
few exceptions in Quebec, is the same. In the corporate 
field up until the present time, before adjustments have 
taken place, virtually the same corporate law applies 
across the whole country. So there is great co-ordination, I 
think—more than in any other country. 


One of the things in tax reform that we are trying to 
maintain is co-ordination so that there will not be varying 
laws on personal income tax and corporate income tax in 
the various provinces. 


Senator Grosart: Do you see a problem arising in the 
estate tax field? 


Hon. Mr. Benson: We have not had the same success in 
co-ordination there as in the other fields, because we have 
had the federal estate tax, which applied to most of the 
provinces, and then there were three provinces, Ontario, 
Quebec and British Columbia, which had quite different 
succession duty acts. Then we had one province, and later 
two, that decided to get out of the succession duty field 
entirely. So we were developing into a kind of tax system 
in Canada which I did not think should be run by a federal 
government. 


Senator Grosart: A tax incentive system. 


Hon. Mr. Benson: And I encouraged them to get together 
and have a similar law. If they had had a similar law, or if 
I had seen any possibility for this in the long run, we might 
have continued with a single death-duty system across the 
country. But the federal Government cannot be involved 
in tax laws where the provinces decide to go their own way 


and where you have very different treatments in areas in 
which the federal Government collects the taxes, and in 
areas in which the provinces collect the same taxes. If four 
or five of the provinces get together and want a common 
succession duty act, as I am sure they will, we will help 
them administer it and will help them to get going on it. 
But I think we are out of that field to stay. 


Senator Grosart: My second question refers to the prob- 
lem of tax treaties. It has been said that it seems unfair to 
certain taxpayers to be penalized in circumstances where 
the federal Government has been unable—I will not say 
“unwilling’—to conclude a tax treaty. Do you see any way 
out of that by which, where a tax treaty has not been 
concluded between Canada and another country, some 
relief could be given to those who would seem to be affect- 
ed in a very unfair way by a tax measure that is complete- 
ly beyond their control to influence or even live with? 


Hon. Mr. Benson: First of all, the effects of a differentia- 
tion in withholding tax treatment, for example, will not 
take place until 1976. This was intentional because we 
want tax treaties with the major countries of the world. 
Indeed, I think by that time we will have tax treaties with 
the countries where Canadians do business. 


One of the reasons for putting the differential in was to 
urge people in other countries to have tax treaties with 
Canada. We find, generally, that our Canadian corpora- 
tions, for example, and individuals are treated better in 
countries where we have tax treaties than in countries 
where we do not have tax treaties. So we are trying to put 
pressure on people to have tax treaties with us. 


If there are particular problems, the Government will 
have to deal with them as they occur. Indeed, a few have 
been brought to my attention already, and we are trying to 
deal with them. Because the people involved have to plan 
beyond the 1976 period, we are trying to see what we can 
do in order to facilitate assistance to them. 


It is not in any way intended to penalize Canadian tax- 
payers. The provisions are put in there in order to encour- 
age other people to have tax treaties with us so that our 
taxpayers can be fairly treated. That is the angle. 


Senator Grosart: But if they are not, do you see any 
method of resolving the problem in the interests of those 
who might be adversely affected? 


Hon. Mr. Benson: Certainly. Of course, the Government 
can resolve the problem, if it wants to, at any time. You 
could put a fairly simple change in the act, if you wanted 
to, by putting in exceptions or that kind of thing; or you 
could do it in the regulations. 


Senator Grosart: Would you say, in your view, that the 
Government would, or will, do so? 


Hon. Mr. Benson: That would be a very dangerous thing 


for me to say, because I want to put pressure on these 
fellows to give us tax treaties. 


Senator Everett: Mr. Minister, with respect to these 
amendments which you propose in the new budget, do you 
intend that some of them will be retroactive? 


Hon. Mr. Benson: Yes. 
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Senator Everett: This question probably has been asked 
before, but for my own clarification, if a taxpayer moves 
under the present act and if, subsequent to that, you bring 
in this legislation which is retroactive, presumably in law 
he will be affected by the retroactive legislation. Yet, on 
the other hand, he will have moved on the basis of legisla- 
tion as it has been passed and exists at that time. Have you 
any policy or provision to take care of that situation? 


Hon. Mr. Benson: The amendments that we are presently 
thinking of, including those recommended in the Senate 
committee reports, are just about all relieving provisions. 
Any retroactivity would be a relieving retroactivity rather 
than the imposition of an additional burden on taxpayers. 
Anything that is tightening will not be retroactive. 


Senator Everett: Will ‘‘not” be retroactive? 


Hon. Mr. Benson: That is right. Anything that is tightening 
will not be retroactive. Relieving provisions might be 
retroactive until January 1, if it would be advantageous; if 
it should be done. 


Senator Everett: So, then one could say that retroactivity 
will not affect any taxpayer adversely who takes advan- 
tage of the present act. 


Hon. Mr. Benson: In the areas involved. 


Senator Everett: Oh, yes, of course. Well, are there any 
other areas? 


Hon. Mr. Benson: Well, you know, I cannot think of every 
situation, Senator Everett. 


Senator Everett: No, but I am talking about a general 
question. 


Hon. Mr. Benson: Well, as a general principle, you do not 
put in retroactive legislation that increases the tax burden. 
That would not be our intention. 


Senator Everett: Thank you. 


The Acting Chairman: Mr. Minister and honourable sena- 
tors, I should like to ask a question for myself, if I may, as 
a member of the committee. 


A few days ago, Mr. Minister, a number of senators 
received a delegation from an organization called the 
Montreal Property Owners’ Association. I undertook to 
raise this matter in the committee and I spoke to Mr. 
Cohen about it. Their problem is in connection with 
depreciation on personally-owned property as against cor- 
porately-owned property. The corporate owner apparently 
is entitled to take depreciation on real estate while the 
individual with personnally-owned property does not have 
that advantage. I undertook on behalf of the senators to 
raise these points with you in the hope you might have 
something to say about them. 


Hon. Mr. Benson: I have not gone into that and, in fact, 
have just read a note from Mr. Cohen about it. So, since 
you discussed the matter with him, perhaps I could let him 
answer it. 


The Acting Chairman: Perhaps I should say that the sena- 
tors directed that, if possible, one of the officials from the 


department should come, and he did and he reported that 
to Mr. Cohen as well, so now perhaps we could go on from 
there on this specific point. 


Mr. Cohen: As I understand it, what the property owners 
asked was, firstly, that rental losses created by capital cost 
allowance should be deductible against any other income 
of the individual; and, secondly, that individuals should 
have the same privilege as real estate corporations to 
deduct rental losses against other income. 

Here I have to move into policy discussion and say that 
the Government has taken the view that capital cost allow- 
ances should not be permitted to produce losses which can 
be offset against other income. That, I suppose, is the basic 
policy position and its purpose was to curb the so-called 
abuse of the system whereby many, many people were 
sheltering all kinds of income under the umbrella of exces- 
sive capital cost allowances. 


That is the Government’s policy, and it has struck to it, 
with one particular exception, and that is in the case of the 
integrated real estate corporation. There we have a provi- 
sion to the effect that if you are what we would loosely call 
an integrated real estate corporation, then you can take 
those capital cost allowance losses and offset them against 
other business income. 


That does not extend to an individual for three reasons. 
First, most integrated real estate developers are incor- 
porated. Secondly, I think what the urban league was 
talking about was the ability to set these losses off against 
other investment income. Thirdly, on a practical level, it is 
rather difficult for the Department of National Revenue to 
administer a system which would involve ascertaining 
what the principal business of an individual is. It is much 
easier to contain and define and administer that kind of 
concept in the case of a corporation, and anybody who has 
more than one principal business will be able to isolate his 
principal business of real estate by setting up a corpora- 
tion. That becomes very tricky when you get involved with 
individuals, because there you are talking of branch oper- 
ations as opposed to separate corporate entities. So I do 
not think the Government could assist the league in regard 
to their requests without upsetting the basic policy ques- 
tion, and I will leave it to my minister to speak to the basic 
policy. 


Senator Bourget: And in that policy there is no change, I 
think, from the old bill? 


Hon. Mr. Benson: There is quite a change. One of the 
things we decided to do was to stop people who had a high 
personal income buying an apartment building and not 
paying any tax. It was possible for somebody with a $50,- 
000-a-year income to take depreciation on an apartment 
building in which he had made an investment and to write 
off his entire income and pay no tax. We thought these two 
should not be combined, and the law is designed to pre- 
vent that. I gather the urban league disagrees with this, 
and I disagree with the urban league. 


Senator Hays: On the question of the distribution of capi- 
tal gains tax—and I do not know if the Government has 
dealt with this—will it be Government policy to distribute 
a certain amount of the capital gains tax, just as they have 
done with the estate tax? 
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Hon. Mr. Benson: To the provinces? 


Senator Hays: Yes. 


Hon. Mr. Benson: Yes, it will be shared in the same way as 
other income. The capital gains tax will be distributed in 
the same way as the personal income tax, because it forms 
part of personal income, and this works out at 77 per cent 
to 23 per cent for the provinces basically. 


Senator Hays: The provinces will get 23 per cent of the 
gains and the federal Government will get 77 per cent? 


Hon. Mr. Benson: But the provinces can still keep their 
own succession tax and estate duties, if they want to, and 
get the same amount of money, and the overall tax burden 
would roughly not be any greater on the taxpayer. 


Senator Hays: I think you had a rough figure as to what 
the amount of capital gains tax would be by 1974. 


Hon. Mr. Benson: We have never given this. 


Senator Nichol: I am not a member of the committee, as 
you know, but I have some questions I want to ask 
anyway. How many people are coming off the tax rolls as 
a result of this bill? 


Hon. Mr. Benson: Here we pre-judged what was going to 
happen through some of our actions last June and Decem- 
ber, and the figure is that there would be one million 
people off the tax rolls and something like 4.7 million 
people paying less tax under the new system. No married 
person with salary income would have additional tax— 
that is, married people deriving their income from salar- 
ies, no matter what their level—and those filing as single 
people with salary income would not have any additional 
tax up to $8,000, and the calculation was, before some 
amendments in the bill, that the maximum would be about 
$78. I cannot say exactly what it would be at the present 
time. 


Senator Nichol: Then, assuming that one million people 
were dropped from the tax rolls, that figure is a balance 
sheet figure which means that at a certain point in time it 
will be reduced in absolute terms because of inflation, 
since you are dealing with real dollars and they are deal- 
ing with flexible or rubber dollars. Therefore, the figure 
will be reduced in relative terms by population growth, so 
that that figure, as I say, is a balance sheet figure at the 
time you put it in. 


Presumably you can correct this by changing your 
exemption rate over a period of time. Do you have projec- 
tions on this? How long will that figure of one million last? 
And, secondly, how do you measure what is a desirable 


level in this field as to who gets exempted and who does 
not? 


Hon. Mr. Benson: First of all it is very difficult to pick a 
desirable level. We have tried to go as far as we could, 
through the increase in exemptions and additional allow- 
ances, to get the people at the lower end of the roll off, and 


this is how the million is calculated after these things to 
into effect. 


Certainly, as the private income of individuals goes up, 
if it goes up through inflation, they will have a higher 


dollar income, and unless the exemptions and rates are 
changed, more people will come on the tax rolls. There is a 
provision in the act to reduce the tax over the next five 
years, that is, the federal tax at any rate, which would tend 
to relieve the burden on individuals. We have not worked 
out the exact balance as yet. Indeed, I do not think there is 
an exact balance. There is a decrease in personal rates at 
the bottom of the scale which is built into the legislation 
over the next five years. 


Senator Nichol: I am concerned that the benefits remain 
benefits, and that they do not become dissolved through 
inflation and population growth, et cetera. 


Senator McElman: Mr. Minister, is that figure of 4.7 mil- 
lion inclusive of the one million who will come off the 
rolls? 


Hon. Mr. Benson: No, it is a total of 5.7 million. These are 
ball park figures. 


Senator O’Leary: Mr. Chairman, God forbid that I try to 
filibuster the work of this committee. I wonder if I could 
work as a reporter for a moment and, through you, ask the 
minister a question before he leaves. I hope he will remain 
for a while longer. May I ask what, in the name of God, 
happened in Washington last week? As I read the press the 
surcharge is being lifted, is that correct? 


Hon. Mr. Benson: Yes. 


Senator O'Leary: Do you mean today, tomorrow, or next 
week? 


Hon. Mr. Benson: He said it would be lifted this week. 
Apparently, it takes a day or so for presidential action. But 
the decision was made on Saturday at the Group of Ten 
meeting, where currency re-alignment was decided, and 
the communiqué indicates that at the same time the sur- 
charge and discriminatory features of the job develop- 
ment tax credit will be lifted. 


Senator Cook: Are congratulations in order? 
Hon. Senators: Hear, hear! 


The Acting Chairman: I think we should inform the minis- 
ter that during the course of our discussions last fall we 
spent some time talking about the effects of the American 
economic policy. Our committee is very interested in the 
subject which Senator O’Leary has raised. And if it is the 
desire of the committee, would you be willing to report, to 
use Senator O’Leary’s words, on some of the highlights of 
the Washington meeting? Is that the desire of the 
committee? 


Hon. Senators: Hear, hear. 


Hon. Mr. Benson: It has been a long process since the 
surcharge was put on in August of last year. Shortly after 
that, we had the first Group of Ten meeting in London. At 
that time I was chairman. Secretary John Connally, 
through the process of rotation, became chairman in 
Washington, and then we moved on to Rome, and then 
back to Washington on Saturday. During this period, 
members have been putting forward their cases, both pri- 
vately and publicly, regarding the type of adjustments 
which they felt should be made. Our position throughout 
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the entire period was that we should maintain a floating 
exchange rate for the present. Some members had other 
ideas, but this was the nub of the discussion as we moved 
along. 


There were several problems discussed at our meetings 
on Friday and Saturday. I do not want to point out 
individual countries with regard to the settlement of their 
exchange rate. There have been sizable adjustments since 
last March. For example, the Japanese rate of exchange 
has gone up 16.9 per cent, and the German rate has 
increased over 13 per cent. We maintained that we had 
taken a good deal of the burden through the action which 
started in May of 1970, and we had seen a gradual increase 
in the Canadian dollar vis-a-vis the United States dollar, 
and the market was basically determining the value of our 
dollar on the free market. We maintained that we should 
not be required to make further adjustments on a fixed 
basis, but that our currency should be allowed to float. 


After some discussion, and at times it became very 
heated, the Group of Ten finally agreed to the position that 
we should continue on a floating exchange rate and that 
other currencies would be pegged at a much appreciated 
rate vis-a-vis the United States dollar. 


Senator O'Leary: Is Secretary Connally going along with 
this? 


Hon. Mr. Benson: This is the decision of the Group of Ten, 
and he is the chairman. This is contained in the com- 
muniqué of the Group of Ten. I feel this is fair to Canada. 


I want to point out that there are no commitments 
involved in this action. I was rather annoyed last evening 
when someone referred to a matter being put under the 
table. We have no commitments other than the commit- 
ment which we have had from the beginning, which is to 
continue discussions with the United States regarding irri- 
tant points which arise between the two countries with 
respect to trade. We intend to continue these discussions. I 
feel we should develop as good a relationship as we can 
with the United States, and that we should get these irri- 
tant points settled. However, we have no commitments. 


Senator O'Leary: Will there be an announcement from 
Washington when that surcharge is lifted? 


Hon. Mr. Benson: Yes. As a matter of fact, it was stated in 
the communiqué that in consideration of the agreed 
immediate re-alignment of exchange rates the United 
States agreed that it will immediately suppress the recent- 
ly imposed 10 per cent import surcharge and related provi- 
sions of the job development credit. 


Senator Isnor: I think that was announced this morning 
on the eight o’clock news. 


Senator O'Leary: I do not listen to the eight o’clock news. 


Senator van Roggen: You have mentioned irritants, and I 
vividly recall that when the auto pact was brought in in 
1964 or 1965 we were attempting to obtain an equilibrium 
between the two countries with regard to auto parts. Some 
people are now saying that we are giving things away to 
the United States. It seems to me that we are not giving 
anything away, if it is out of balance in our favour. 


and Commerce EA Sees! 


Hon. Mr. Benson: There is a great misunderstanding with 
regard to this. I am not dealing with the trade end of the 
matter—basically, that is the job of Mr. Pepin—but there 
has been a long discussion regarding the automotive pact, 
and this is one of the irritants. 


The automotive pact was signed with the United States. 
There were transitional provisions made in it, and they 
guaranteed the level of production for 1964. The United 
States maintains that, since our production is higher by $1 
billion, the 1964 level should no longer apply. If one takes a 
practical look at the situation, it is not much of a safe- 
guard. We are at a figure of $1 billion above that level at 
present. However, this is not my area of concern and I do 
not wish to get into a discussion on this matter. Mr. Pepin 
is negotiating with the United States, and we have not 
agreed to any proposals on the trade end. There are to be 
continuing discussions, and that is Mr. Pepin’s responsibil- 
ity. I got rid of the surcharge and he can look after this 
matter, which we have always maintained was not 
attached to the surcharge per se. 


The point I am trying to make is that in our negotiations 
with the United States we are not giving something away. 


Senator Martin: I think Mr. Benson will agree that the 
very successful negotiations, in which he played an audi- 
ble part, and the auto pact are two unrelated matters and 
they were not the subject matter of the Washington 
discussions. 


Hon. Mr. Benson: No, not at all. 


Senator Martin: If you had continued, I would have fol- 
lowed you with a very urgent question. 


Senator Everett: I would like to congratulate the minister 
on what must have been an extremely difficult job in 
maintaining the floating rate for Canada during these 
negotiations. Secretary Connally has indicated that the 
Canadian dollar will float freely, without interference 
except for smoothing operations. He has also indicated 
that in his judgment the rate will go up. If, indeed, the rate 
does go up, what is our policy at the present time in 
relation to the float and what is our likely stance should 
the rate go appreciably beyond par with the American 
dollar? 


Hon. Mr. Benson: Our undertaking is outlined exactly in 
the communiqué, as follows: 


The Canadian minister informed the group that 
Canada intends to permit fundamental market forces to 
establish the exchange rate without intervention except 
as required to maintain orderly conditions. 


We could intervene in the case of speculation in the 
Canadian dollar and such circumstances. However, the 
basic market forces should determine the value of our 
dollar. Our policy has been determined by basic market 
forces, as of last Thursday, vis-a-vis the United States. The 
fact that the United States has devalued its currency, or 
increased the price of gold, should not in itself change that 
relationship between the United States dollar and the 
Canadian dollar. 

There may be underlying market forces that will change 
it. 1am not forecasting that there will not be any change in 
the value of the Canadian dollar, because this cannot be 
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determined. One of the reasons it has moved up is that we 
in Canada have operated, in 1970 at least, on a current 
account surplus and have imported capital. If both of 
these conditions exist there will naturally be pressure on 
the Canadian dollar. This has been offset to some degree 
by an export of Canadian short-term capital, because we 
have kept interest rates low. However, so long as we in 
Canada have a current account surplus and continue 
importing large amounts of capital, there will be pressure 
on the Canadian dollar, unless we export capital. I have 
been urging provinces, municipalities and corporations to 
use the Canadian market to the maximum amount possi- 
ble, because, in theory, if we have a current account bal- 
ance we can finance our own capital requirements in 
Canada. 


Senator Everett: What is the life of the undertaking to, 
presumably, the Group of Ten, not to intervene in the level 
of the rate? As long as it is floating? 


Hon. Mr. Benson: Our basic policy since floating the 
Canadian dollar in 1970 has been to allow the market 
forces to determine the value of the currency. We do 
intervene to make sure this is a smooth float, without a big 
upward movement through which money would be made, 
followed by a drop the next day. We accumulate some 
reserves by doing this. However, if there is speculation in 
the Canadian dollar, as there has been in the past, or if 
there is in the future, we will intervene on a more massive 
scale to prevent its disturbing normal movements of the 
Canadian dollar. I do not think I made any commitment 
not to do that. 


Hon. Mr. Grosart: Mr. Minister, I have not read the com- 
muniqué, but I heard a precis, at least, on the radio this 
morning. My impression was that it referred specifically 
only to the surtax and the job maintenance measures 
arising out of the August 15 situation. Does this leave any 
other measures to which we object in that group which 
arose on August 15? 


Hon. Mr. Benson: This leaves the DISC proposal, which 
has now been approved by the Senate and Congress in the 
United States and, indeed, signed by the President as part 
of the tax bill. It is in a very much amended form from 
that presented by the administration, comprising about 
one-half of the effectiveness of their proposal. We are 
studying it to see what its effect will be in Canada. The 
effect will not be immediate, but we are considering the 
long-range effect and any action we as a Government 
should take. 


This was never included in the discussion at the Group 
of Ten with respect to the negotiations. 


The Acting Chairman: It is really a matter of domestic 
policy. 


Senator Grosart: So are they all, the surtax and every- 
thing else. 


Hon. Mr. Benson: This has never been part of the discus- 
sions, although we have had bilateral discussions and 
indicated that we are upset by the DISC proposals. Indeed, 
now that they are law, we are studying appropriate action 
for the future. 


Senator Grosart: Is DISC the only one of that group of 
measures with which we have to live now? 


Hon. Mr. Benson: Yes. 


Senator Lawson: Were negotiations satisfactorily conclud- 
ed with respect to the question of duty-free purchases by 
Canadians in the United States? 


Hon. Mr. Benson: No, we have not concluded negotiations 
with respect to anything on the trade side. It is being 
negotiated. This is not something new; there has been a 
great difference over a long period of years. They allow 
something like $100 per month, whereas we allow $25 
every four months and $100 once a year. However, the 
dollar figures are not the only consideration in this regard. 
Canadians, as individuals, buy much more in the United 
States and bring it back than Americans do in Canada. 


Senator Lawson: I suggest it would be less if the level 
were raised on a par basis. 


Hon. Mr. Benson: Do not quote me, but they will probably 
report more. 


Senator Hays: Mr. Minister, under the old Income Tax 
Act it was considered good to have a basic herd, which 
was considered to be capital. Why should it not be so 
under the new legislation? 


Hon. Mr. Benson: The basic herd concept will be discon- 
tinued at the end of this year. Basic herds may be estab- 
lished until that time. We will then move into a new era, in 
which profits realized in a ranching business through 
cattle will be treated similarly to profits in the wheat 
business, in which when the profit is ultimately realized it 
is subject to income tax. 


Senator Hays: You are comparing wheat with cattle. 


Hon. Mr. Benson: No, any farming business. I am not 
referring only to wheat. 


Senator Hays: Is the basic herd not considered as capital 
in the ranching business? A basic herd of 50, 100 or 500 
cows is necessary. Previously this has been considered 
under the basic herd plan as capital. As inflation or 
increased costs occur and the animals are disposed of, this 
type of capital asset item is encountered. However, a com- 
bine is still considered to be capital, although wheat 
cannot be produced without it. 


Hon. Mr. Benson: Under the new system, the depreciation 
on the combine will be recoverable. It will not be treated 
as a capital asset in the sense that you make a capital gain 
on it in the future, which you could in the past. Similarly, 
in the case of a basic herd, if you are in the cattle business 
you can accrue as you go along and pay tax on it. There 
are the averaging provisions, both cash and the other, in 


the event of disposal. It can also be operated on a cash 
basis. 


Senator Hays: I appreciate that. That could also be done 
under the old system. 


Hon. Mr. Benson: It will still be possible. 
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Senator Hays: Would it be possible, in view of the fact 
that there will not be a basic herd concept in future, to 
change from this to the cash basis? 


Hon. Mr. Benson: Do you mean from cash to accrual? 
Senator Hays: Yes? 
Hon. Mr. Benson: Yes. 


Senator Hays: This is permissible under the provisions of 
the new act? 


Hon. Mr. Benson: Yes. 
Senator Hays: What are the mechanics? 


Hon. Mr. Benson: It is reported on another basis. There is 
a question of an adjustment period. 


Senator Grosart: And it might cost you money. 


Hon. Mr. Benson: No, it might be to your advantage to 
move to an accrual basis with your original basic herd in 
1972. When adding in the future, you would move to the 
accrual basis and the tax would be averaged over a period 
of years. 


Senator Hays: If you were on an accrual basis, you would 
not be able to change. 


Hon. Mr. Benson: No, you would not. 
Senator Hays: But if you are on a cash basis, you could. 


Hon. Mr. Benson: If you are on a cash basis, you can 
change. 


The Acting Chairman: The minister has been with us now 
for about two hours. If the committee is satisfied with the 
time that we have had with him and there are no further 
questions, we might well allow him to go about his other 
duties. We thank him very much indeed for his help this 
morning. 


The officials of the department are here, and we shall 
now proceed to deal with any questions which the commit- 
tee have with regard to details of the bill. 


We have with us Mr. Cohen, the Assistant Deputy Minis- 
ter of Finance, and also Mr. Thorson, the Associate 
Deputy Minister of Justice who had a large part to play in 
the drafting of the legislation. Both gentlemen are open to 
questions. 


Senator Buckwold: I have received an item on which lam 
not an expert. It was handed to me by our own chartered 
accountants. It concerns the penalty tax on excessive elec- 
tions. There is a provision in the bill that if you pay outa 
tax on what you consider capital gains, which is later 
deemed by departmental decision to be income, you would 
be liable to 100 per cent of that payment. Has any consid- 
eration been given to an amendment to what I and many 
chartered accountants feel is an excessive penalty for 
what could be an innocent mistake? 


Mr. Cohen: I think I can suggest two answers to that 
question. First, we did put in an amendment. The bill, in 
its original form, was much tougher on someone who had 
made a mistake, because that particular tax would apply 
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to the whole of the amount distributed, if he chose to 
distribute out of what we might call the wrong pot. We 
have now amended the bill to provide that only the excess 
is subject to this tax. In other words, if you distribute $100 
and you had only $85 in the proper pot, the tax would 
apply only to that excess $15. 


Secondly, with regard to the 100 per cent tax, I appreci- 
ate that it looks very onerous, but that is a tax which is 
paid by the corporation. If you do the mathematics, I think 
you will find that that is the appropriate amount of tax in 
dollar terms, not in rates. In other words, it results in the 
same net after tax yield to an individual shareholder 
receiving an ordinary taxable dividend in a 60 per cent 
marginal tax bracket. Although it looks like a 100 per cent 
tax, mathematically it works out to be the appropriate 
level. You might argue that one should have taken a 50 or 
40 per cent marginal rate, but it is our feeling that this 
would probably occur with taxpayers in high brackets. So 
we chose the 60 per cent marginal rate at the personal 
level, and mathematically that turns out to be a fraction 
away from 100 per cent when paid by the corporation. I do 
not want to take you through the whole mathematics, 
because I would lose you, and probable lose myself, but 
that is the underlying genesis of that. 


Senator M. Grattan O'Leary (Acting Chairman) in the 
Chair. 


Senator Grosart: I should like to move that we now 
adjourn, because the acting chairman is no longer in the 
Chair. 


The Acting Chairman (Senator O’Leary): He will be back in 
a moment. 


Senator Grosart: I feel that we should go through the bill 
clause by clause. I do not mean that we should consider 
each one individually, but I think we have a duty as a 
committee. This is the first time that the bill has been 
before us. We have had the summary. I am not suggesting 
that it has not been thoroughly discussed; it has been. 


To revert to the comment I made earlier, there are 
amendments that the committee has drafted, and I should 
like time to make up my own mind on the proper way for 
the committee to proceed. 

We have had the minister’s statement, which has gone 
beyond what he undertook when he was last before us. I 
would like a little time to consider that before deciding 
what I would suggest to the committee is the way it should 
proceed. For that reason, it might be well to adjourn until 
2 o'clock. 


The Acting Chairman: Would it be possible for Mr. Cohen 
and Mr. Thorson to be with us this afternoon? I know that 
the Honourable Lazarus Phillips will be here. Perhaps we 
should adjourn for lunch. 


Senator Beaubien: May I remind the committee that the 
Senate is sitting at 2 o’clock? 


Senator Martin: May I say, Senator O’Leary, that you 
grace the chair with an unusual distinction. 


Hon. Senators: Hear, hear. 
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Senator Martin: If I thought that it would refine your 
opposition, I would suggest that you sit there more often. 
We have to consider the fact that the house will be meeting 
at 2 o’clock. We shall not meet for very long, because the 
purpose of that is to enable us to proceed with the commit- 
tee stage. But whatever adjournment time we take into 
account, we must bear that in mind. 


The Acting Chairman: Would someone make a motion to 
adjourn? 


Senator Cook: I move that we adjourn until 2.30 p.m. 


The Acting Chairman: A motion has been put that we 
adjourn until 2.30. 


Senator Connolly: It will depend on the business of the 
Senate, which is to meet at 2 p.m. We might agree, if the 
Senate gives us permission, that immediately on assembly 
the Senate adjourn until perhaps later this day. The Com- 
mittee can then resume. 


Senator Langlois: That is what I suggested on Friday. 


Senator Grosart: Perhaps the motion should be amended 
to say that we will meet on the adjournment of the Senate. 


Senator Connolly: ‘‘... when the Senate rises” this after- 
noon—those are the formal words. 


The Acting Chairman: The motion, as I understand it, is 
that we adjourn until the Senate rises this afternoon. 


Hon Senators: Agreed. 


The committee adjourned. 


Upon resuming at 2.15 p.m. 
Senator John J. Connolly (Acting Chairman) in the Chair. 


Senator O’Leary: I am going to propose moving an 
amendment dealing with deferred profit sharing plans. 
Before doing so, I should like to read from the Preliminary 
Report on the Summary of 1971 Tax Reform Legislation. 


The Acting Chairman: That is the report of November 4, 
1971. 


Senator O'Leary: That is right. On page 8 it says: 


The tax treatment of deferred profit sharing plans 
differs from the treatment accorded employees profit 
sharing plans. The provisions of the present law relating 
to deferred plans are, in summary, as follows: 


1. the employee is not taxed currently on any 
amounts which his employer may contribute to the 
plan on his behalf nor on the income earned in the 
year by the plan; and 


2. instead, the employee is subject to tax on the full 
amount received on his withdrawal from the plan 
minus any portion representing a refund of contribu- 
tions paid by the employee into the plan; the exclusion 
of the employee’s contributions follows from the fact 
that the employee is not allowed a deduction for con- 


tributions but is obliged to make these payments out of 
tax-paid dollars. 


It is significant to note that the amount taxable as 
income in the employee’s hands represents not only his 
share of (a) the employer’s contributions, and (b) the 
income earned by the plan, but also (c) his share of any 
net capital gains of the trust. This treatment has been 
acceptable to member employees partly because of the 
tax deferral feature inherent in these plans but also in 
large measure because the employee has the right to 
avail himself of the special tax averaging provisions of 
Section 36 of the present Income Tax in respect of a 
lump sum payment received on his withdrawal from the 
plan. 


Under the proposed legislation, the lump sum distribu- 
tion from the plan will continue to be treated as ordinary 
income whether the distribution is made from employer 
contributions, income accumulated by the trust, capital 
gains, realized by the trust or unrealized gains in respect 
of property distributed in specie to the employee. 


However, the tax averaging provisions of Section 36 of 
the present Act are not carried forward into the pro- 
posed legislation in respect of amounts accumulated by 
the trust after 1971. Instead, these provisions are to be 
replaced by averaging provisions which, for purposes of 
members of deferred profit sharing plans, appear to be 
quite inadequate. In this regard transitional provisions 
are to be introduced to permit employees to take advan- 
tage of an averaging provision equivalent to Section 36 
of the present Act in respect of amounts accumulated in 
the trust up to December 31, 1971. However, if such an 
election be made by an employee, he cannot avail him- 
self either of the proposed averaging provisions (general 
or forward) in respect of that portion of the amount 
accumulated in the trust after December 31, 1971. Also, 
in future years, the transitional rule will be of diminish- 
ing benefit. 


The general and forward averaging provisions availa- 
ble under the propcsed legislation are not only much less 
generous than the elective provision under section 36 of 
the present Act, but the requirement to purchase an 
income averaging annuity in order to obtain forward 
averaging in effect removes the basic purpose of a 
deferred profit sharing plan, i.e. the accumulation of a 
lump sum on retirement. 


In the opinion of your Committee, the effect of the 
proposed legislation will be to legislate these plans out of 
existence. Relief should be granted; the most appropri- 
ate means of achieving this relief is by the application of 
capital gain rules to the property of the trust. 


YOUR COMMITTEE RECOMMENDS the following. 


1. that any amount distributed by the trustee of a 
deferred profit sharing trust out of capital gains real- 
ized by the trust should qualify for capital gains treat- 
ment in the employee’s hands; 


2. that where property is distributed in specie to an 
employee by the trustee, the trustee should be deemed 
to have disposed of the property for proceeds equal to 
its “cost amount” (as defined) to the trust; 


3. that the employee should be deemed to have 


acquired the property at the “cost amount” to the 
trust; and 
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4. that the employee should not be taxed until he 
ultimately disposes of the property, at which time any 
gain should be accorded capital gain treatment. 


Based upon that, I beg to be permitted to move the follow- 
ing amendment to section 147(10) of Bill C-259: 


1. Section 147(10) of Bill C-259 should be amended to 
read as follows: 


“147(10) There shall be included in computing the 
income of a beneficiary under a deferred profit sharing 
plan for a taxation year each amount received by him in 
the year from a trustee under the plan, minus 


(a) any amounts deductible under subsections (11) and 
(12) in computing the income of the beneficiary for the 
year, 


(b) amounts paid by a trustee under the plan pursuant 
to the plan to a person described in subparagraph 
(2)(k)(vi) to purchase an annuity described in that 
subparagraph, 


(c) The amount by which the aggregate of 


(ij) each amount allocated to the employee or other 
beneficiary by a trustee under the plan in respect of 
a capital gain made by the trust, and 


(ii) each amount allocated to the employee or other 
beneficiary by a trustee under the plan in respect of 
the increase in the value of property of the trust over 
its cost amount to the trust 


exceeds the aggregate of 


(iii) each amount allocated to the employee or other 
beneficiary by a trustee under the plan in respect of 
a capital loss of the trust, and 


(iv) each amount allocated to the employee or other 
beneficiary by a trustee under the plan in respect of 
the decrease in the value of property of the trust 
from its cost amount to the trust, 


and 


(d) the fair market value of property (other than 
money) transferred in kind to the employee or other 
beneficiary by a trustee under the plan.” 


2. Section 147(10.1) should be added to Bill C-259 in the 
following terms: 


“147(10.1) Where any property (other than money) has 
after 1971, been transferred in kind to an employee or 
other beneficiary by a trustee under a deferred profit 
sharing plan, the employee or other beneficiary shall be 
deemed to have acquired the property at a cost to him 
equal to its cost amount to the trust at the time of its 
transfer.” 


This suggested amendment, just moved by me, is, I 
assure you, not for the purposes of obstruction; it is frank- 
ly, sincerely and honestly for the purposes of construction. 


We had the minister here this morning, and I thought he 
was very fair, very frank and very able. He practically 
committed himself—some senators might not interpret 
what he said as a commitment, but I do—to bring in an 
amending bill to include some of the amendments already 
made by this committee of the Senate. 
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I must say that in moving this amendment we in our 
small group in this committee are actually trying to 
strengthen the minister’s hand. He cannot do these things 
on his own; he has to go to cabinet colleagues and put 
these things before them. We think that by moving an 
amendment such as this—some others may follow—we are 
giving the minister the assistance he needs in getting these 
proposals into his amending bill. Therefore, I commit it to 
the committee, and I trust and hope it will be given the fair 
and sincere consideration which I think it deserves. 


The acting Chairman: Thank you, Senator O’Leary. 


Senator Isnor: Mr. Chairman, might I put a question to 
Senator O’Leary? I wish to have a clear understanding of 
the motion. Does he propose to move an amendment to be 
submitted to the minister for consideration, to be brought 
in later in the bill? 


Senator O’Leary: I am proposing this amendment in the 
hope that his amending bill will include it. This morning 
this is what he committed himself to do. 


Senator Isnor: The amending bill? 
Senator O'Leary: This is an amendment to the bill. 


Senator Cook: I understand what the senator is proposing 
in an amendment to the bill. 


The minister has not turned down one single, solitary 
amendment proposed by the Banking, Trade and Com- 
merce Committee. He has undertaken to give considera- 
tion to them all. 


We have had the assurance of the minister that there will 
be an amending bill next year. Therefore, in my opinion, 
no good purpose would be served in pressing our amend- 
ments at this time. I would, in order, amend the motion, if I 
may—that it be not put. I do not want to vote against it, but 
I think the motion should not be put at this time. In other 
words, I think we should not press our amendments at this 
time. 


The Acting Chairman: Do I understand that your amend- 
ment to the motion is to the effect that the motion should 
not carry at this time for the reasons you have given, 
Senator Cook? 


Senator Cook: Yes, that it should not carry. 


Senator Phillips: Mr. Chairman, on a point of order, I 
should like to know if that is a legal amendment to the 
motion. I would like a ruling on that. I am not so sure the 
amendment is in order. 


Senator O'Leary: You mean the amendment to the 
amendment? 


Senator Phillips: Yes. I would like a ruling on that, and, if 
my interpretation is correct, I am quite willing to accept 
the amendment because, if it be not put now, the bill 
cannot be reported. Nothing would make me happier than 
that, according to my interpretation of the Rules. But I 
would like a ruling on that from the Law Clerk. 


Senator Cook: That is an unwarranted extension of my 
motion. 
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Senator Phillips: I can only hope for the best. 


Senator Grosart: If I may speak to the point of order, Mr. 
Chairman, there appears to be some confusion, because I 
believe when you phrased the amendment you said that it 
was that the amendment do not now carry. I would sug- 
gest to you that that is obviously out of order because, if 
an amendment is made, it is voted on. You simply cannot 
amend to negative an amendment or a motion. I think that 
is fairly clearly understood in parliamentary procedure. I 
do not think it is a matter of great moment. 


However, the motion is before us, as put by Senator 
O’Leary, which I take to be a motion before this committee 
to amend Bill C-259. With respect, I would suggest that 
that motion is before you, and that perhaps you would 
wish to put it to the committee for discussion. 


The Acting Chairman: IJ think the consideration that was 
probably in Senator Cook’s mind is that the committee has 
already proposed suggestions for amendments and these 
suggestions, in the view of the committee, are valid sugges- 
tions with which the minister has been impressed and with 
which he proposes to deal. I should think that the commit- 
tee would not want to put itself in the position of negativ- 
ing what it has already proposed in a positive way. 


If the rejection of the amendment at this time does not 
negative the work that the committee did all fall, then I 
think Senator Cook’s point would be met. 


Senator Cook: That is right. 


The Acting Chairman: But how to achieve this, I do not 
know. Perhaps the committee could vote on the amenda- 
ment with the idea in mind that it is still a valid proposal 
for consideration. If that is the case, them I have no 
objection whatever to putting the main motion, which is 
Senator O’Leary’s motion. 


Senator Grosart: If I might speak for a moment on a point 
of order, Mr. Chairman. 


The Acting Chairman: Senator Isnor? 


Senator Isnor: I want to know whether this is an amend- 
ment to the bill now before us, or if it is a recommendation 
to the Minister? 


The Acting Chairman: I see your point, senator, and I 
think this is clearly, as Senator O’Leary has said, a pro- 
posed amendment to Bill C-259. 


Senator O'Leary That is right. 


The Acting Chairman: What he wants to do by this motion 
is to amend section 147.(10) and 147.(10.1) now. That 
amendment, if carried, would have to be reported to the 
Senate, and if the Senate passed it it would then have to 


have the approval of the House of Commons before the 
bill was amended in that form. 


Senator Isnor: That means that if the motion is carried 
the bill will go back to the House of Commons. 


The Acting Chairman: If the Senate agrees with the 
amendment. 


Senator O'Leary: Of course, that is as clear as crystal. 


Senator Isnor: It is not so clear. It is delaying the bill. That 
is all. 


Senator O'Leary: Is that a catastrophe? 


Senator Grosart: On the point of order, Mr. Chairman, 
perhaps to clarify it, it should be pointed out that the 
committee has made recommendations to the Senate and 
those recommendations to the Senate and those recom- 
mendations have not been adopted by the Senate. The 
Chairman has made it quite clear that he was not asking 
for adoption, but merely for consideration, which I think 
was a very wise course in the circumstances. So this 
amendment is in no way out of order on the grounds that 
the committee has already dealt with it. 


The Acting Chairman: There is no question of that. 


Senator Phillips: Speaking further on the point of order, 
Mr. Chairman, and perhaps I misunderstood both the 
Chairman and the Minister this morning, but I thought we 
would have the right to move amendments in committee, 
and if it were left in the position where any amendment is 
going to interfere with recommendations—the Banking, 
Trade and Commerce Committee admittedly has studied 
this and set certain priorities, but they have never been in 
the form of amendments, and now it seems we are being 
deprived of the right to make amendments. 


The Acting Chairman: There is no suggestion that that 
would happen. 


Senator Cook: My only point, Mr. Chairman—and I made 
this point on the floor of the Senate and I make it again—is 
that assuming we really desire to have the bill amended, I 
think we have a much better chance of getting it amended 
by having it passed now and having it in definitive form. 
Then, when we receive the amending bill, to bring forward 
our amendments once again, because our recommenda- 
tions have not been rejected by the minister. He has not 
rejected any of our amendments yet; in fact, he has agreed 
to give them consideration. 


In my view, the most sensible practical and reasonable 
course to follow would be to allow the bill to become law 
now, instead of throwing it back again to the House of 
Commons; and then to persuade the minister again in the 
new year to accwpt our recommendations. 


Let me make it clear that Iam not against the principle 
of the amendment, but I am definitely against the amend- 
ment being pressed now. It may be that my only recourse 
will be to vote against Senator O’Leary’s motion, which I 
will; but I wanted to give the reason why I would vote 
against it. 


The Acting Chairman: Is the committee of the opinion that 
should this amendment be defeated the proposal which 
the amendment sets up should still continue to be a valid 
proposal from this committee? 


Senator O'Leary: If it is defeated, I do not know what the 
effect will be, but this will be on record, and I hope the 
minister will see it and endeavour to carry out some of the 
terms which he indicated to us this morning. I feel he was 
more definite this morning than he was on the last occa- 
sion he met with this committee. I was present and I heard 
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him. All I am endeavouring to do is to get these amend- 
ments through. What the procedure is I am not sure, but 
what is wrong with passing this amendment? 


Senator Isnor: There is nothing wrong with passing the 
amendment, only in the direction in which you are sending 
it. I would suggest you send it to the minister, and then he 
can put it in his amending bill. 


Senator Martin: Mr. Chairman, I was not aware that we 
were going to be dealing with this matter at this stage of 
our proceedings. It seems to me there is important evi- 
dence which we should hear, particularly on the conse- 
quences of not meeting our target date. 


Senator Grosart: We heard that information from the 
minister this morning. 


Senator Martin: No, I am sure he gave us an indication of 
the consequences. But I, for one, am very anxious to hear 
what Mr. Thorson has to say concerning the consequences 
with regard to what are called transaction taxes and the 
serious legal dilemma in which the country will be put if 
we do not hold to the effective target date. Iam sure this is 
one of the issues which Senator Cook had in mind. The 
effect of passing this amendment in this form is to send it 
back to the other place, with an ensuing long debate which 
would seriously affect the kind of evidence I have just 
mentioned. What Senator Cook has indicated, it would 
seem to me, has great value regarding the fact that we 
continue to support the recommendations of which this 
amendment is, in form, one. Our hope is that the recom- 
mendation would be embodied in the amending bill which 
the Minister of Finance said would be brought forward 
some time in the course of the next few months. 


We are not withdrawing our support of the reeommen- 
dation, but we are endeavouring to have the reeommenda- 
tion accepted in the most effective form. Senator Cook has 
argued that the most effective way of getting that recom- 
mendation accepted is to reaffirm our confidence in the 
recommendation, with the hope that it will be one of the 
amendments brought forward in the amending bill, and 
not as Senator O’Leary has proposed. I feel this logic is 
fairly clear. 


Senator Cook: I would like to make one more comment, 
Mr. Chairman. It seems to me that the minister has not 
rejected our proposed amendments. He has indicated that 
he needs further time to consider them. In effect, we are 
saying, “We will not give you further time to consider 
them.” He is not rejecting our amendments; he is asking 
for further time to consider them. By this amendment we 
are saying, “We will not give you further time. We want to 
put them through now.” I do not think this is reasonable. 


Senator Hays: It seems to me, and I will be blunt, that if I 
was a member of the Opposition I would take the same 
stand as Senator O’Leary has taken. It embarrasses this 
committee to no end, and I feel we should vote on the 
matter now. If it is defeated we should recommend that it 
be sent to the minister for his consideration. 


The Acting Chairman: You are free to make such a 
motion, if you so desire, after we have considered the 
specific motion which is before us. 


The Acting Chairman: It will be open to you to make such 
a motion, if you so desire, after we have considered the 
specific motion now before us. 


Senator Grosart: I would like to comment on Senator 
Martin’s remarks, which I find most extraordinary. He 
suggested that if this amendment were carried we would 
necessarily be delaying the bill. I suggest to him that it 
may have been forgotten by some that the essential 
responsibility of the Senate, or a Senate committee, is to 
report to the House of Commons, not to the minister. The 
bill comes to us from the House of Commons. We have an 
obligation to report to the House of Commons, whether we 
approve this bill without amendment, or with amendment. 
I therefore suggest that that particular argument is a com- 
plete non sequitur in the present circumstances. 


As to the effect of a vote, negative or positive, on this 
amendment, others will decide. It is not for us to decide 
what will happen if an amendment is carried. Presumably 
it will go to the Senate, which might or might not accept 
the report of the committee. The bill might or might not go 
on to the House of Commons, to whom, I suggest, our 
major responsibility is in considering legislation. It might 
or might not be passed there before December 31. That is 
not the consideration. 


Senator O’Leary is presenting an amendment, in which I 
support him. We think this committee should pass it, 
because it is its own amendment. The amendment read by 
Senator O’Leary was drafted by the advisers of the com- 
mittee. We are faced with that position. The committee 
considered that it is one suggestion which would help solve 
the problems it sees in this bill. In my opinion, Senator 
O’Leary is simply asking the committee if they wish to 
deal with their own draft amendment now. 


The Acting Chairman: That is the point; the pertinent part 
of your comment is the word “‘now”’. 


Senator Grosart: That is right. 


Senator Buckwold: I listened with interest to the minister 
this morning. As I recall, he made some mention of pro- 
posed amendments to the section on deferred pension 
plans. I again have to plead ignorance of the detail. Were 
suggestions along those lines indicated; and, if so, did they 
involve reference to the questions raised in the motion in 
amendment of Senator O’Leary? 


Senator Grosart: Yes, they did. 


Mr. Cohen: The minister’s statement related to deferred 
profit-sharing plans and some changes he was considering 
in that regard. In fairness, however, they do not relate to 
the whole of the point raised by Senator O’Leary. They are 
concerned with the treatment of averaging, but not, to use 
the short term, the roll-out of capital gains. The minister 
made a statement in the other place; unfortunately I do 
not have the exact text. When he was before you previous- 
ly, he spoke about changing the context in which you can 
make use of the old from of averaging from amounts 
vested on January 1, 1972 to amounts standing to your 
credit, which is a much bigger number in almost every 
situation. Secondly, he indicated that he was looking care- 
fully at the provision which would permit an individual to 
take advantage of both the old form of averaging of 
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amounts standing, to his credit prior to 1972 and the new 
forms of averaging for current contrbutions. 


As Bill C-259 reads, if you choose the old form of averag- 
ing on those old accounts, you are precluded from using 
some of the new forms of averaging. The minister indicat- 
ed that he was considering taking away that inhibition so 
that you could use old averaging on old amounts and new 
averaging on new amounts. 


Senator Buckwold: The whole question of profit-sharing 
plans and deferred profit-sharing plans is still very much 
in front of the minister? 


Mr. Cohen: Oh, yes. He said that he would be looking at 
those, and he became specific on the two points I have 
mentioned. 


Senator Grosart: On that particular point, would you 
agree that in general the minister said there are three main 
objections; that he is looking favourably on two, and has 
not committed himself to the third—or am I being too 
general? I think it is important that we know just where 
we stand on this. Perhaps I may read one paragraph from 
the report of the chairman of this committee on this very 
point. In reporting to the Senate on December 13 he said: 


With regard to employee and deferred profit-sharing 
plans, three recommendations were made and the min- 
ister indicated that two of them would be implement- 
ed. They have been approved. The third, it will be 
recalled, concerned capital gains. We stated that ina 
trust fund which is related to the profit-sharing plan or 
a deferred profit-sharing plan there may be a capital 
gains on the buying and selling of securities in the 
year, and that there was no reason why those capital 
gains should be taxed as income in the fund. It is the 
same type of a capital gain which any other person 
might make, and which would only attract half of the 
tax rather than the full marginal rate of income tax. 
The minister stated that they were looking favourably 
to doing it in that way. Frankly, I do not see how they 
can do anything else because it is so deserving. 


Perhaps we could have a comment on that. I may be in the 
policy area— 


Mr. Cohen: The Senator is partially in the policy area, but 
he is also asking me to interpret what the minister was 
saying. I have not the text of what he said to this commit- 
tee. I have what he said in the other place, in which he 
dealt specifically with two of the three points made and 
made no comment on the third, other than to say that he 
was looking at the general area. 


Senator Grosart: I have been concerned with this matter 
as it affects the Senate. I was personally very happy with 
the minister’s statement this morning. I think he did, in 
effect, commit himself, and went a little further than he 
did the other day. He used the words “a specific le? 
which satisfied some of my doubts about what this com- 
mittee should do at this particular time. 


This is perhaps an interesting case, where we can say the 
committee has a degree of assurance on two-thirds of its 
doubts. It seemed to make sense, and I am sure that is 
what was in Senator O’Leary’s mind, to bring the whole of 


the amendment before the committee to see what its dispo- 
sition might be at this particular time. 


Senator Everett: May we have the operative words of the 
amendment? 


The Acting Chairman: That the bill be amended in respect 
of section 147 and the subsections shown in the 
amendment. 


Senator O'Leary: Mr. Chairman,— 


The Acting Chairman: Senator O’Leary, would you mind? 
Senators Belisle, Bonnell and Phillips have indicated that 
they wish to ask questions. Senator Bonnell. 


Senator Bonnell: Mr. Chairman, I am not a member of the 
committee. This committee has done a good job in their 
study, and it has made certain recommendations to the 
Minister of Finance, with certain priorities in relation to 
those recommendations. I think the Senate as a whole 
looks upon those recommendations favourably, as, I think, 
does the Minister of Finance. He feels they are worth 
consideration and amendment. 


Perhaps I look at this thing in a different way from 
members of the committee or other honourable Senators, 
but what we have to think about, in my view, is whether or 
not we want the 4.7 million people who are below the 
poverty line to get their benefits immediately. If that is our 
desire, then we should pass this bill without amendment. If 
we start amending this bill in the Senate and, consequent- 
ly, drag this thing out for another three months, a great 
many people below the poverty line will be faced with 
having deductions from their salaries for the first few 
weeks of the new year, and they will not get that money 
back for a year-and-a-half. These people need the money 
now. 


Why do we not pass the bill now, without amendment, 
and make our recommendations to the Minister of Finance 
in the spring, when he brings down his amending bill? 


I also feel that if we vote in favour of Senator O’Leary’s 
motion today we will void the recommendations of the 
Senate Committee. If the motion does not carry, it will 
make them think that the Senate committee does not sup- 
port its own amendments. The Senate committee, as I 
understand it, does, in fact, support the amendment, but 
what they might not support is putting it through now. As 
I say, if we vote against the motion we will give the 
impression that we are against the recommendations of 
our committee which, apparently, are all good 


recommendations. 


Senator Grosart: That is up to the committee. 


Senator Bonnell: In my opinion, the way to solve this is to 
have Senator O’Leary withdraw his motion and then put a 
motion to the effect that we will not accept any other 


motions at this hearing. 
Senator Grosart: Oh, dear! 


Some Hon. Senators: Oh! 


The Acting Chairman: Senator Belisle? 
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Senator Belisle: Mr. Chairman, if you are an impartial 
chairman, and I believe you to be one, why do you not 
permit the motion to stand so that we can vote on it? After 
all, we are only six and you are over 20 in number. 


The Acting Chairman: Senator Belisle, let me just say this: 
Whether I am an impartial chairman or otherwise depends 
upon the committee, but I do not determine the course of 
the committee. All Iam here to do is to keep order. 


Senator Belisle: The committee is here this afternoon, is it 
not, to consider Bill C-259, and only Bill C-259. It is not 
here to consider what the minister may or may not do at 
some time in the future. What is in front of us is the bill; it 
is not the minister’s intentions. If that is not the case, then 
we are wasting our time and the taxpayers’ money. 


My honourable colleague who just spoke before me said 
that we should not propose any amendments. If you are 
not going to permit us to vote on any amendment, then we 
are wasting our time. 


The Acting Chairman: Certainly, the chairman would 
never take that position under any circumstances. 


Senator Phillips, you are next on my list. 


Senator Phillips: Mr. Chairman, throughout the Govern- 
ment Leader’s remarks—and I more or less gave him the 
assurance that I would not go after him personally today— 


Senator Martin: I am always afraid of those attacks! 


Senator Phillips: Throughout his remarks he kept telling 
us that there was no target date. He told us we could have 
as long as we wanted to consider this bill. I am now 
intrigued by the fact that his objection to the motion in 
amendment is that we would interfere with the target date 
of the legislation. What happened over the weekend that 
we now have a target date, and what is that target date? 


Senator Martin: My statement was that there is no restric- 
tion on what the Senate does. That is quite clear. I made 
that clear; the chairman has made that clear. There is 
nothing to prevent this committee taking any course it 
wishes. 


Senator Cook: We all know that. 


Senator Martin: Yes, but Senator Phillips does not feel 
that is the case. 


What I am trying to point out is that unless the due date 
is kept there will be certain serious legal consequences. 


Senator Phillips: And what is the due date? 


Senator Martin: That is why I would like an opportunity 
to ask Mr. Thorson and Mr. Cohen some questions in 
regard to this very point. 


The Acting Chairman: You will have that opportunity in 
due course. 


Senator Cook: Mr. Chairman, you will have to forgive my 
inexperience. I am trying to put forth a motion which, 
perhaps, might be in order. 


Senator Everett: I wonder if I may interject with respect 
to a point raised by Senator Martin. It seems to me that the 
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questions he wants to ask of Mr. Thorson and Mr. Cohen, 
if they relate to what is the underlying effect of this 
motion, should validly be asked now. In my opinion, the 
committee needs that information in order to make its 
decision. 


Senator Grosart: I agree. 


The Acting Chairman: Is it the desire of the committee to 
proceed along the lines suggested? 


Senator Phillips: Provided anyone else who has a desire 
to ask a question, in addition to Senator Martin, has that 
right. 


The Acting Chairman: Oh yes. 
Hon. Senators: Agreed. 


Senator Martin: Mr. Thorson, how many parts are there to 
Bill C-259? 


Mr. D. S. Thorson, Associate Deputy Minister, Department of 
Justice: Seventeen, sir. 


Senator Martin: There are those that impose a tax on the 
redemption or acquisition by a corporation of capital 
stock; those that impose a special tax on excessive elec- 
tions under section 83 of the new act; those that impose a 
special tax on taxable dividends received by private corpo- 
rations; those which impose a refundable tax in respect of 
ineligible investments made by Canadian controlled pri- 
vate corporations. I suppose these might involve what are 
called transaction taxes. Could you tell us what would be 
the effect on those taxes and on the persons concerned if 
there were a delay in acceptance of this bill by 
Parliament? 


Mr. Thorson: I must come back, of course, to the answer 
that the Minister of Finance gave this committee this 
morning, namely, that the problem is best expressed in 
terms of the kind of legal uncertainty that would result if 
the new law were not to come into force until after the 
commencement of the new year. The minister has spoken 
to this point both in the other place and before the commit- 
tee. In the other place on December 10 he put it this way, 
that most taxpayers, particularly in the business com- 
munity, would simply not know how to behave. This is the 
point he made and elaborated this morning. They would 
not know whether further amendments were coming 
which would reach back and affect transactions taking 
place between January 1 and the date of the tabling of an 
amendment; they would not know whether to assess their 
position under the 1948 Income Tax Act, the Act we now 
have, or under the 1972 reform bill. The minister gave a 
number of illustrations to indicate that measure of 
uncertainty. 


Perhaps it would be helpful, though, in elaborating on 
the kind of examples he gave, just to develop the point that 
Senator Martin has brought to the attention of the commit- 
tee concerning the other parts of the bill. Could I back up 
just this much, to say that, as all senators probably know, 
the main part of the bill, and by far the most important 
part, is Part I, which imposes a tax on both individuals 
and corporations measured by reference to their taxable 
income for a particular taxation year. A precise measure- 
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ment of taxation income for a particular taxation year can 
only be made after the end of the year in question. Never- 
theless, it is important for a taxpayer, in the conduct of his 
affairs, to know with reasonable certainty the rules that 
govern the calculation of his taxable income for the year, 
in order that he may be guided by those rules in taking 
decisions that may affect his ultimate tax liability. Fur- 
thermore, for the purpose of calculating such things as 
payroll deductions at source, instalment payments of tax, 
et cetera, the taxpayer must have an understanding of the 
rules by which his or his employees’ incomes, and there- 
fore taxable incomes for the year, are computed, notwith- 
standing that the measure of ultimate liability for tax 
under Part I of the bill is taxable income for the whole 
year. 


As Senator Martin pointed out, in addition to the tax 
imposed by Part I of the bill, there are other parts of it— 
and these are listed specifically in the appendix at the end 
of the printed volume of Bill C-259—that do not use the 
measure of a taxation year, but instead impose a liability 
to pay tax based on the happening of certain transactions 
or events. These are what might be called transaction 
taxes rather than income taxes in the strict sense. These 
various transaction taxes are, of course, related to the Part 
I tax, and are necessary to the total scheme of taxation 
envisaged by the bill. 


I think Senator Martin gave some examples. In addition 
to the Part I tax there are no fewer than, I think, 13 parts 
in the bill by which various kinds of special taxes are 
imposed. I will not trouble you with all of them, but they 
include Part II, which imposes a tax on the redemption or 
acquisition by a corporation of its capital stock; Part III, 
which imposes a special tax on excessive elections under 
section 83; Part IV, which imposes a special tax on taxable 
dividends received by private corporations; and Part V, 
which imposes a refundable tax in respect of ineligible 
investments made by Canadian-controlled private 
corporations. 

It will be seen that many of these taxes are conditional 
upon a corporation taking some particular action at a time 
when the new system is in effect. For virtually all of these 
new taxes the relevant time is the beginning of the new 
year. In each of the parts in question the date “after 1971” 
appears. Since many of these parts are new and have no 
counterpart in the present law, it will be obvious, I think, 
that the lability of taxpayers for tax may depend upon 
whether the new law is in fact in place at the time the 
corporation pays the dividend, redeems its capital stock, 
becomes a non-Canadian controlled private corporation, 
et cetera. 


Mr. Chairman, I could perhaps give an illustration of 
this, if the committee will bear with me for a moment. 


Senator Phillips: I presume it is in your prepared text, so 
you might as well give it. 


Hon. Senators: Oh! 


The Acting Chairman: That is not a proper remark to 
make to an official. 


Mr. Thorson: I was elaborating by quoting from the out- 
line at the back of the bill and from the minister’s own 
comments. 


An example, which I insist is only one single example in 
terms of the total problem, is the tax imposed by Part XIII 
of the bill, on payments made by residents of Canada to 
non-residents. Part XIII is the successor to what is now 
Part III of the present law. Part XIII requires a withhold- 
ing tax of 15 per cent, until 1976, to be deducted and 
withheld by every Canadian resident making a payment of 
a dividend, interest or rent, et cetera, to a non-resident. 
The new Part XIII requires that tax be withheld against 
certain payments going to non-residents that are not now 
subject to the tax. For example, many pension and annuity 
payments will now be subject to the withholding tax where 
the payment is going to a non-resident. 


If this part of the act, for example, were not brought into 
force until some time in the new year, one might ask 
oneself what would be the position of an employer or an 
insurance company, or, indeed, any other payer, who was 
directed by the substantive provisions of the bill to with- 
hold tax from pension or annuity payments made at any 
time after 1971, which is the relevant date in the bill. If the 
employer withheld the tax provided for under Part XIII, 
he would have to do so without the authority of the Income 
Tax Act, since Part XIII would presumably not yet be in 
force, and he would be, in the interim, presumably liable 
to civil action by the recipient of the payment, to enforce 
payment of the full amount that ought to have been paid. 


On the other hand—and I think this describes his dilem- 
ma, sir—if he did not deduct withholding tax from the 
payment and forthwith remit it to the Receiver General, he 
would be in default under the law as it is now written, at 
such time as Part XIII came into force, because when it 
did come into force it would be clear that he should have 
deducted or withheld the tax from any such payment 
made after 1971. 


Senator Grosart: You mean, Mr. Thorson, that at that 
point his obligation would be due to retroactive 
legislation? 


Mr. Thorson: Because of the way the bill is written, sir. 


Senator Grosart: I am only just asking; I do not care how 
the bill is written. It would be an obligation that he would 
not have had at that time, but would be due only to the 
retroactive nature of the legislation you are speaking of. 


Mr. Thorson: Because of the— 


Senator Grosart: I do not care what the because is; it is 
yes or no. 


Mr. Thorson: The person making the payment would be in 
a very uncertain position. 


Senator Everett: I am sorry, but unlike Senator Grosart I 
do care about the “because,”’ and I would like to get that 
straight in my mind. 


Mr. Thorson: ‘‘Because”’ the bill, as written, provides that 
the liability to deduct, or withhold and remit to the Receiv- 
er General of Canada, on payments out to non-residents, 
exists in relation to any payment made after 1971; that is 
to say, from January 1, 1972 forward. 


Senator Everett: Thank you. 
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Mr. Thorson: It would appear, therefore, that the payer is 
in something of a dilemma, Mr. Chairman. He may be in 
some difficulty if he decides he must be guided by the 
provisions of the new legislation, and he is certainly in 
difficulties if he chooses to ignore the new legislation. 


I am fully aware that in relation to the above example— 
as I pointed out earlier, it is only one example—it could be 
argued that this type of situation is not unprecedented in 
the history of Canadian tax legislation. Indeed, I would 
readily concede that on occasions in the past taxpayers 
have been faced—as Senator Grosart will agree—with the 
kind of dilemma described. 


The point that has to be made, it seems to me, however, 
relates to the order of magnitude of the difficulties that 
taxpayers would face under the new income tax act 
because of the complexity and size of Bill C-259. The 
examples of difficulties of the kind just mentioned would 
be legion, should there be any uncertainty as to the com- 
mencement of the new law. 


Mr. Chairman, I think it is worth repeating that the 
major confusion—and this is the point which the minister 
stressed—the major confusion, if the commencement of 
the new law is left uncertain, will be in the area of corpo- 
rate business activities. If a corporation cannot be sure 
about the tax consequences of paying out dividends to its 
shareholders, proceeding with a re-organization of its busi- 
ness, investing its surplus funds in one kind of asset, as 
opposed to another kind of asset, et cetera, the corporation 
will be effectively paralyzed in many important aspects of 
its business. This is the point that was made by Mr. Benson 
and that seems to me to be central to the problem of the 
difficulties that would arise should there be continued 
uncertainty as to the exact date of the commencement of 
the new legislation. 


Senator Grosart: Mr. Chairman, I hope we will get back to 
the amendment, because, with all due respect, I would 
suggest that we are not faced with a position where, if this 
amendment is passed, the enactment of the bill will neces- 
sarily be delayed. This simply is not the case. We are faced 
with an amendment that this committee is asked to make. 
As I said before, it will go to the Senate; it may go to the 
Commons; it may be dalayed in either place, it may not be. 
But we are faced here with a motion to amend the bill here 
and now. I do not think the consequences that are 
anticipated are realistic or likely to happen. Therefore, I 
suggest that a good deal of this discussion is irrelevant to 
the question as to whether we should pass or reject this 
motion. 


The second point is that on the very area—and Mr. 
Thorson has given an adequate and eloquent description 
of the difficulties that will arise, and I am not denying it— 
we know already that the minister is going to make 
amendments. Most of them, as he said himself, are in the 
area of corporate taxation. So I am not greatly impressed 
with the uncertainty argument as it affects business. I 
think it is highly important as it affects the administration. 
Perhaps the greatest difficulty might be created in respect 
to the computerization problem, but I would hope the 
science of the Juggernaut without a driver is not going to 
be the main consideration here as to whether this bill is 
delayed or not. 
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With that, Mr. Chairman, I am prepared—and I am sure 
Senator O’Leary is, because he has so indicated to me—to 
see the amendment voted on. 


Senator McElman: Mr. Chairman, I know we are all 
trying to seek a means whereby we can achieve the best 
bill possible, and in that light I should like to make a 
suggestion. For the first time, we are now seized of the 
actual bill. The committee made a series of reecommenda- 
tions, previously to its being seized of the bill. Perhaps the 
committee would like to confirm its support of those 
recommendations, which have been called “priority” and 
otherwise. It seems to me that there is a means of doing 
that. 


This committee of itself cannot amend the bill; it can 
only report to the Senate, which can amend or not amend, 
as it may wish to do. It seemed to me that, if it were the 
wish of the committee to confirm the recommendations 
that it has made previously, it could so do by proposing 
them as amendments. Then, if it should be the consensus 
of this committee when it formulates and approves its 
report to the Senate, it could state that it understood the 
complexity of the situation, the dangers involved in the 
observance or non-observance of the January 1 date, the 
commitments that were received from the minister, and its 
wish that this be gotten on with. Up to this point, and up to 
the point of doing this with the bill now before us, we 
really have not, in effect, gotten any message to the minis- 
ter. Once that becomes a paper of our house, accepted by 
the house, with such a codicil to it, it is not just our paper, 
it is a paper of Parliament and it is in the hands of the 
minister as well as of every member of Parliament. 

Senator Benidickson: You mean, our report? 

Senator McElman: Exactly. The report that we might now 
make. If the draft amendments were now confirmed by 
this committee, and our report should so state, that we 
understand the problem and that we accept the assurances 
that these, in such form, would reach the places that they 
should reach, it seems to me that we could achieve the 
purpose of all honourable senators in this committee, and 
in the Senate itself; and by consensus we can do anything 
we want in this committee by way of recommendation, be 
it amendments or representations to the Senate itself in 
our report, and then the Senate as well can deal with those 
things as it sees fit. 


Senator Grosart: A very excellent suggestion, that there is 
nothing in the world to stop the committee rejecting these 
amendments and then telling the Senate it is sorry it did. 


Senator McElman: That is not what I proposed. 


Senator Phillips: Mr. Chairman, later on might be a more 
opportune time to ask this question. It seems to me we are 
getting into several different fields. 


I would like some clarification on the various forms of 
pensions that are included in that. I defer to your wisdom, 
sir, on whether that should be decided now or at a later 
date. Perhaps we are getting sufficient before us now that 
it would be better to put this off until later. 


The Acting Chairman: You can ask Mr. Thorson questions 
on that now, if you like, or you can raise the point at a later 
time. Whatever you Say. 
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Senator Phillips: Well, I have it in my mind now, Mr. 
Chairman. 


Mr. Thorson, you have mentioned pensions and annui- 
ties. What pensions are included in that? 


Mr. Thorson: Specifically, senator, the additional amounts 
I was referring to are those set out in section 212(1)(h), 
pension benefits. That is on page 520. The paragraphs in 
question are 212(1)(h), (i), (j), (kK), @), (m), (n) and (0). These 
are the new provisions, sir, that I was referring to. 


Senator Phillips: Specifically, are veterans’ pensions 
affected in any way? I refer to both disability and war 
veterans allowances. 


Mr. Thorson: Yes, they would be; yes, if remitted to a 
non-resident. 


Senator Phillips: In other words, a non-resident in receipt 
of a disability pension under this act would now become 
taxable whereas, I understand, under the previous act he 
would not be taxable. 


Mr. Thorson: That is right, subject to the qualifications set 
out in the concluding portion of paragraph (h). 


Senator O'Leary: Mr. Chairman, if we cannot hear 
amendments moved, mine or others, what on earth are we 
doing here? 


The Acting Chairman: I have not said that. 


Senator O’Leary: I asked that there be a vote on my 
amendment, and the members of the committee are free to 
vote against it or for it. 


Senator Cook: Mr. Chairman, I have been giving some 
thought to this matter and, with the co-operation of the 
committee, I think I have an amendment which meets my 
views and which might be in order. May I read my amend- 
ment to Senator O’Leary’s motion? 


That the bill be not so amended at this time, but that 
the proposed amendment be brought to the attention of 
the minister with the request that it be made part of the 
amending act promised for next year. 


I move that as an amendment to Senator O’Leary’s 
motion. 


Senator Grosart: On a point of order, Mr. Chairman, I 
suggest that that amendment is completely out of order. 
The principle is clearly established that an amendment 
cannot completely negative a motion. The motion is that 
an amendment be made. This completely negatives that 
motion, because it starts with the words ‘That it be not 
now taken into consideration”’. 


Senator Cook: I said, “at this time’. 


Senator Grosart: I suggest to you, Mr. Chairman, that if it 
were possible in any way, with an amendment, to make it 
impossible for an amendment to be carried, even if there 
are sub-amendments and you can go back to it, that would 
be denigrating the whole parliamentary process. Surely, 
we have the right to vote on an amendment. 


The Acting Chairman: Senator Cook, I think that your 
proposed amendment to the motion does in fact do what 
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Senator Grosart has pointed out, namely, negatives the 
original motion, and I think we can do that on the vote 
which is taken on the main motion. I realize that a good 
many senators here are concerned about the effect of 
negativing a proposal that has been made in respect of this 
measure already, and what the consequences would be if 


this amendment were voted down. I am assured by our 


counsel that the reeommendations which we have made in 
respect of tax reform legislation still stand and that we can 
nonetheless deal with specific amendments of this charac- 


ter without affecting our general recommendations in 


respect of our general views on tax reform. 


Senator Cook: With all respect, Mr. Chairman, the amend- 
ment is dealing with the report of the Standing Senate 
Committee on Banking, Trade and Commerce, and they 
are suggesting that it should be dealt with in such a way— 
in other words, to amend the act. 


My suggestion is that the amendment be approved and 


be sent to the minister. I do not think it disposes of the 


original motion at all. The motion was dealing with the 
suggestion of the Standing Senate Committee on Banking, 
Trade and Commerce, which we are here, and the sugges- 


tion was that it be handled in a certain way. I am suggest- 
ing that it be handled in another way, and I do not think it 
vitiates it at all. : 


Senator Grosart: Mr. Chairman, in this motion of Senator 
O’Leary’s we are not in any way dealing with any recom- 
mendation of this committee. We are dealing with the bill 
before us in the way that a committee of this kind is 
expected to deal with it. 


Senator Cook: It seems to me that I have heard over and 
over again that these are recommendations of the Stand- 
ing Senate Committee on Banking, Trade and Commerce. 


Senator Grosart: It does not matter. It could be a recom- 
mendation from the race track. 


Senator Cook: So long as it is clear that it is not a recom- 
mendation of the Standing Senate Committee on Banking, 
Trade and Commerce, but is a recommendation of Sena- 
tor O’Leary’s. 


Senator O'Leary: You can vote against it. 
Senator Cook: I intend to. 
Senator O'Leary: Well, certainly. 


The Acting Chairman: There seems to be some doubt as to 
whether or not we can vote upon an amendment. I think 
the committee is now in the frame of mind where it will 
decide whether or not we should vote on this amendment 
and what the disposition of it should be. 


Those in favour of the amendment, please indicate in the 
usual way. 


Those of the committee who are opposed to the amend- 
ment, also please indicate in the usual way. 


There are five for and ten opposed. 
I declare the amendment lost. 


Senator Hays: Mr. Chairman, I would like to make a 
motion now that all the recommendations of the Standing 
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Senate Committee on Banking, Trade and Commerce be 
sent forward to the minister to be considered in the 
amending bill. 


The Acting Chairman: In an amending bill? 
Senator Hays: Yes. 


Senator Phillips: 


Chairman? 


What is the amending bill, Mr. 


Senator Grosart: Mr. Chairman, just to speak to that, I 
would have no objection to Senator Hays’ amendment so 
long as the emphasis is on the word “‘all,”” because we have 
to remember that recommendations were made by this 
committee in its report on the White Paper, many of which 
are not incorporated in the bill as it stands. Many recom- 
mendations were made in the three subsequent reports 
known as the preliminary report, the second report and 
the final report. So this committee has made far more 
recommendations than those which merely appear as top 
priorities in the third and final reports. I think it should be 
clearly understood that we are speaking of all the recom- 
mendations of this committee. 


Hon. Mr. Phillips: Would it not be in order to word the 
proposed resolution simply in the context of saying that 
the minister’s attention is again drawn to the reports filed 
in the three instances? 


Senator Grosart: I do not care how it is worded. Our job 
here is not to send messages to the minister. 


Senator O'Leary: Hear, hear! We are dealing with Parlia- 
ment, not the minister. 


Senator Grosart: We are dealing with the bill, and we have 
to decide what we are going to recommend when we send 
this bill back to the House of Commons. I have no objec- 
tions to this at all, so long as we remember that our 
obligation, our primary obligation, our minimum obliga- 
tion, as a Senate, in dealing with legislation is to decide 
whether amendments should be made and, if so, to com- 
municate those to the House of Commons. So long as we 
remember that, I do not mind this motion at all. 


Senator Martin: I suggest, Mr. Chairman, that Senator 
Grosart may have his own concept of duty, but that does 
not mean that because he suggests that this is what we 
should do that it is of necessity what we should do. 


Senator Grosart: I said that I ‘‘suggested”’. 


Senator Martin: That is a question of technique, but what 
most of the members of this committee are concerned 
about is to see that the recommendations of the committee 
are met, if that is possible. 


The minister said this morning that he would bring in an 
amending bill. He said that he was impressed with some of 
the recommendations, and that he would give considera- 
tion to other recommendations that had been made by the 
Standing Senate Committee on Banking, Trade and Com- 
merce after its prolonged study, and if they satisfied him— 
and, of course, he had to add the Cabinet, without whom 
there could be no action taken by the executive—he would 
bring forward these as part of the amending bill. 
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Senator Grosart: We heard him. 


Senator Martin: And we have heard you too, and I hope 
you will allow others to speak as well. That being the case, 
and since the members of the committee are anxious to see 
something done about their recommendations, surely we 
must ask what is the most effective way of getting these 
recommendations attended to. 


Senator O’Leary has proposed one way, but that way, in 
the judgment of some of us, would clearly havea delaying 
result. Surely, in the light of what the minister said this 
morning—and everyone has commended his frankness 
and the assurance he gave—we are more likely to achieve 
what we have in mind by the kind of direction that Sena- 
tor Cook and even Senator McElman mentioned than by 
the other method. 


Senator Benidickson: And achieve a better result than we 
thought a week ago. 


Senator Martin: Exactly, we would achieve a better result 
than we thought some time ago. But this explanation I 
think is due, because if we do not offer this kind of 
explanation it will be charged in one of the Ottawa 
papers—and I do not say which one—that senators were 
not anxious to support the bill, and were not anxious to 
continue to support the recommendations of the Banking, 
Trade and Commerce Committee, and that the only stal- 
warts in the ‘country were the three horsemen from the 
Senate who sat in the front row of the Senate committee 
on this day prior to the day of St. Nicholas. 


Senator Grosart: And one horsewoman. 


Senator Martin: So that is the situation and Senator Gro- 
sart is a very sincere and active senator, as is Senator 
O’Leary, but so are other senators. 


Senator O’Leary: But, Senator Martin, you are anxious to 
approve the bill, and I move an amendment with that 
anxiety in mind and you are against it. What do we do in 
that situation? 


Senator Martin: I did not say we were against it. 


Senator O'Leary: Well, if I were to judge by the tenor of 
the talk, you are. Let us be fair and frank. And if you are 
for it, then I am going to move that we have a vote. 


Senator Martin: We just had it. 


Senator O'Leary: I would like the members of the commit- 
tee to stand. 


Senator Martin: We have voted. 


Senator O'Leary: Are we precluded from moving other 
amendments today? Is the same treatment to be given to 
other amendments that was given to mine? 


The Acting Chairman: I do not answer for that; the com- 
mittee has the answer to that. 


Senator Everett: I wonder if we could answer Senator 
O’Leary’s question by proceeding with the motion by 
Senator Hays, because if that motion is rejected, Senator 
O’Leary might very well be right. 
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The Acting Chairman: Could Senator Hays repeat the 
motion? 


Senator Hays: I need some help, but you know what I 
mean. 


The Acting Chairman: Perhaps the committee would help 
the chairman in this respect. Senator Hays moves that all 
the recommendations made by this committee in its three 
reports be submitted for consideration and appropriate 
action taken in legislation to be introduced at a later time. 


Senator Grosart: As indicated by the minister. 


The Acting Chairman: All right, as indicated by the 
minister. 


Senator Isnor: Why not leave out the word “‘three’’? 


The Acting Chairman: I think the idea in Senator Hays’ 
motion, as I recall it, is that all the recommendations made 
by this committee in its study of Bill C-259 in the fall of 
‘1971 be placed before the minister for consideration, as 
was done again this morning and as he commented upon 
this morning. 


Senator Grosart: Perhaps you would include the words 
“recommendations to the Senate’”’. 


The Acting Chairman: Now perhaps they become recom- 
mendations to the minister from the Senate. 


Senator Grosart: But these were recommendations to the 
Senate. 


The Acting Chairman: Yes, but they become that, perhaps, 
as a result of the action that might be taken here. 


Senator Grosart: I would be a little careful about that 
because, as I said, we do not have any responsibility here 
to give advice directly to the minister, we are under the 
obligation to report to the House of Commons. But I will 
not argue about it. 


Senator Phillips: If I may, Mr. Chairman, I would like to 
raise a point of order. I am not opposing the motion on 
principle, but I want to establish to whom we refer this 
motion. I think it is entirely wrong to refer it to the Minis- 
ter of Finance; and we either refer it to the House of 
Commons or to Her Majesty’s Privy Council, as someone a 
little more specific than a minister of finance. The Minister 
of Finance could change tomorrow. 


Senator Heys: The Minister of Finance never changes. 


The Acting Chairman: I think Senator Grosart has 
answered that point. Because if the recommendation is 
made from this committee it is carried to the Senate, and 
once it is in the Senate, surely, judicial notice is taken of it. 


Senator Benidickson: Mr. Chairman, I have no quarrel 
whatever with Senator Hays’ motion, but it is not a substi- 
tute, is it, for a final report? 


The Acting Chairman: No. Is the committee ready for the 
question on Senator Hays’ motion? 


Senator Phillips: Before we vote on it, Mr. Chairman, I 
would like to know what I am voting on. 


The Acting Chairman: I will try to reconstruct it again, 
and I will ask again for the assistance of the committee. It 
is this: That all the recommendations made by the Stand- 
ing Senate Committee on Banking, Trade and Commerce, 
as contained in its three reports to the Senate, be submit- 
ted to the minister for consideration, and that appropriate 
action be incorporated in legislation to be introduced ata 
later date in accordance with the undertakings of the 
Minister given this morning. 


That is not the same language that I used a moment ago, 
but is this the sense of the committee? 
Senator Isnor: Why not leave out the word “three’’? 


The Acting Chairman: All right, we will leave out the word 
“three’’. I think I used the words “‘in the autumn of 1971”. 


Hon. Mr. Phillips: Yes, I think you should put that in. 


The Acting Chairman: “in the autumn of 1971.” Are 
honourable senators ready for the question? 


Senator Grosart: I would suggest that we leave the precise 
wording to the acting chairman. 


The Acting Chairman: Would you leave the wording with 
our counsel from Montreal, the gentleman sitting to my 
left, Mr. Phillips, and myself to work out? 


Senator Grosart: We are indicating our confidence in you. 
The Acting Chairman: I am sure Mr. Phillips and I both 
appreciate that gesture. 


Is the committee ready for the question to be put on the 
unworded motion? You are showing great confidence. 


Those in favour of Senator Hays’ motion, please indicate 
in the usual manner. 


There are 17 in favour of the motion. 


Those who are opposed to Senator Hays’ motion, please 
indicate by raising your hands. 


There is one opposed to the motion. 

I declare the motion carried. 

Honourable senators, are there any other questions to be 
asked of the officials? 


Senator Grosart: Yes, Mr. Chairman. 


Senator Benidickson: Will we adjourn while the report is 
being drafted? 


The Acting Chairman: No, Senator Benidickson. We will 
continue in committee, since Senator Grosart has ques- 
tions to ask of the witnesses. 


Senator Grosart: Mr. Chairman, I believe the witnesses 
have before them the draft amendments which were pro- 
posed by this committee. If I may, I will refer to them. 


The Acting Chairman: Senator Grosart, may I identify 
this for the Hansard staff and make a copy of the draft 
amendments dated November 30, 1971 available to them? 


Senator Grosart: Yes, by all means. 


The Acting Chairman: Would you indicate the page 
number which you are quoting from? 
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Senator Grosart: There are no page numbers. However, it 
is the third page. 


Senator Martin: From what document are you reading? 


Senator Grosart: The document which was just referred 
to, the draft amendments. I would like to ask the officials a 
question concerning Clause 52(5)(b). It may have been 
changed, but it is suggested that this clause be amended to 
read as follows: 


The beneficiary shall be deemed to have acquired the 
property at a cost equal to its cost amount to the trust 
at the time of the transfer. 

This has been fully explained in the third report of the 
committee. I will not go into it except to ask the officials 
whether they see any reason why this amendment could 
not be incorporated in the bill at the present time. 


Senator Martin: I am not clear with what Senator Grosart 
is dealing. 


Senator Grosart: It is on the third page of the document. 


The Acting Chairman: It is entitled, ‘Employees Profit 
Sharing Plans,” and Senator Grosart is referring to item 
No. 2, Clause 52(5)(b) of Bill C-259. 


Senator Martin: Thank you. 


Senator Benidickson: Yes, but where does this document 
come from? Is it a part of the third report? 


The Acting Chairman: I understand it has been taken 
verbatim from the third report of the Senate committee. 


Senator Grosart: No, it is not in the report. 


The Acting Chairman: It is not part of the reeommenda- 
tions of this committee? 


Senator Grosart: Mr. Chairman, I have read these reports, 
and unless I have overlooked them, these amendments, as 
drafted, are not in the report which was presented to the 
Senate. 


Hon. Mr. Phillips: Senator Grosart, the copy which has 
been submitted to us indicates that it is from Report No. 1. 


Senator Grosart: Is it in Report No. 1? That is fine. I 
indicated it was not in the third and final report. 


Senator Benidickson: Can we call it Report No. 3? 
The Acting Chairman: No, Report No. 1, Iam told. 


Senator Benidickson: My recollection is that Report No. 1 
related to policy, without any specific suggestions or 
amendments. Am I wrong in that assumption? 


Senator Beaubien: You are looking at the White Paper. 


Senator Grosart: Does anyone have a copy of Report No. 
fe 

Senator Benidickson: I am talking about the document 
dated November 30. 


Hon. Mr. Phillips: Senator Grosart, I do not think it is 
contained in report No. 1. 
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Senator Grosart: That is what I said. My understanding 
was that these amendments were never invorporated ina 
report. 


Senator Benidickson: That is what I want cleared up. 


Senator Grosart: It was explained to us by the chairman 
that the committee had begun drafting amendments but, 
due to the lack of time, they had not completed them. 
Therefore, they merely set them forth in this mimeo- 
graphed form. 


Senator Benidickson: I see, they are on the shelf then. 


The Acting Chairman: Does the same thing apply to Sena- 
tor O’Leary’s amendment? 


Senator Grosart: Yes, exactly. 


The Acting Chairman: Have these draft amendments, 
which have been identified, been the subject matter of a 
report by our committee? 


Senator Grosart: No, they have not. 
Senator Benidickson: I do not think so. 
The Acting Chairman: Where do they originate? 


Senator Benidickson: I discussed this matter with you 
yesterday; that is why I raised this matter. 


The Acting Chairman: It is just as well that you did raise 
the matter. 


Senator Grosart: I assure you that this is not a leak, and I 
was amazed that no one opposed to the original motion 
raised this matter regarding the fact that it was not part of 
the committee recommendations. 


The Acting Chairman: I think that what was being pro- 
posed could have been made clear to the committee. 


Senator Grosart: And it was amended by Senator 


O'Leary. 


The Acting Chairman: Perhaps some of the concerns 
expressed by members of the committee are now dissipat- 
ed completely. 


Senator Langlois: What was the purpose of putting this 
handwritten note on the document? 


Senator Grosart: I do not know. I did not put it on the 
document. 


Senator Langlois: This is your document; you should 
know. 


Senator Grosart: It is not my document. 
Senator Langlois: Whose document is it? 


Senator Grosart: I do not know. This document was dis- 
tributed to all honourable members of the committee. 

Senator Benidickson: It has the handwritten note, “Top 
priority.” 

Senator Grosart: It is a document which was distributed 
to senators by the staff of the committee. 
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The Chairman: It was given to the staff of the committee 
for distribution, I understand, from Senator Flynn’s 
executive assistant. Coming from a high office such as 
that of Senator Flynn, it seemed to be appropriate that it 
should be distributed and dealt with on its face value. I 
directed that it should be distributed, but now we learn 
that it is not an official document of this committee. I do 
not know where it originates. 


Senator Beaubien: Where does it come from? 


The Acting Chairman: I have no idea, Senator Beaubien, 
where it comes from. ] am as puzzled as anyone else. 


Senator Grosart: It is a leak. 


Senator Phillips: Was the document not part of the last 
motion? 


Senator McElman: I might say that I was not taken in by 
it. Senator Grosart thought we all missed it. As this was 
distributed, I asked the question, “from where does it 
emanate?” I did not receive a direct answer, so repeated 
the question and asked very urgently for a reply. I was 
told that it had come from Senator Flynn’s office, and I 
have not regarded it as an official document of this com- 
mittee; and I do not now regard it as such. 


Senator Benidickson: It is entitled ‘‘Top priorities, Report 
Now: 


Senator Grosart: Mr. Chairman, I do not think we need to 
waste very much time on it. We know it came from the 
committee; it does not matter whether it is official or 
unofficial. 


The Acting Chairman: Let us clear up the one point: Were 
any members of the committee aware of this document? I 
certainly was not until it was presented to me a moment 
ago. I thought the situation was that, for the convenience 
of the committee this afternoon, specific drafts of amend- 
ments as suggested by it originally were re-written. Obvi- 
ously this is something else. 


Senator Grosart: No, this has been around for three 
weeks. 


Hon. Mr. Phillips: Mr. Chairman and honourable senators, 
the three reports of this committee in 1971 consist only of 
the following: the first dated November 4, 1971; the second 
dated November 24, 1971; and the third dated December 
135 1971" 


Senator Grosart: Yes, we are all aware of that, except that 
we were told here, both by the chairman— 


Hon. Mr. Phillips: This document of November 30, 1971 is 
not related to any committee report or activities as such. 


Senator Beaubien: Was that not prepared by the Senate 
committee? 


Hon. Mr. Phillips: If it was prepared by any of the staff of 
the committee, of which I am not aware, it is certainly not 
incorporated in the report. 


Senator Grosart: I think we should be clear on one thing, 
that the chairman told us it was incorporated. 


The Acting Chairman: No, I certainly did not say that. 


Senator Grosart: Let us forget it then; I do not think it 
matters. We know it came from the committee. 


The Acting Chairman: Is it a working paper of the com- 
mittee? I think it is up to Senator Grosart, if he knows, to 
tell the committee where this came from. Is it a working 
paper of the committee which came into the hands of one 
of the members of the committee? 


Senator Cook: Sure, Mr. Chairman, it is a working paper; 
it is a first draft. 


Senator Beaubien: Our staff can tell us. 


Senator Grosart: The staff can tell us. We know perfectly 
well that this was prepared by the staff of the Senate 
committee. 


The Acting Chairman: But it has not come before the 
committee for approval. 


Senator Grosart: No. 
The Acting Chairman: Or for consideration. 
Senator Grosart: No. 


Senator Cook: It is only a first draft and has been 
superseded. 


Senator Beaubien: Who made the draft? 


Senator Cook: I think the chartered accountant on the 
staff. 


Senator Beaubien: I think we should ask them. 
Senator Cook: What is the trouble? 


Senator O'Leary: We have disposed of it, anyway. What is 
the use of worrying about where it came from. I do not 
know where it came from, and I do not care. 


The Acting Chairman: Perhaps we have said enough with 
respect to the document, because apparently no one will 
admit pride of parentage in any way. Nonetheless, the 
document itself contains material which may have a bear- 
ing upon the bill. If any honourable senators wish to direct 
questions on the basis of the document, without in any 
way contributing to its authenticity, they are perfectly at 
liberty to raise any point which may come to mind as a 
result of perusing it or, indeed, any other point that comes 
to mind. 


Senator Hays: Mr. Chairman, do you have a record of the 
number of meetings that the Standing Senate Committee 
on Banking, Trade and Commerce held to consider the 
White Paper and since September 10 in dealing with the 
proposed legislation? 


The Acting Chairman: I am sorry you did not hear my 
great speech, but I did put this information on the record. 
My memory is very faulty, usually, with regard to figures 
of this kind. I think, however, there were approximately 80 
sittings in the consideration of the White Paper. 


Senator Grosart: I do not remember, but it was a very 
impressive figure. 
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The Acting Chairman: Yes, it was a great figure. 
Senator Cook: Fifty-five. 


The Acting Chairman: That would be it, 55. I believe there 
were 26 hearings since September, 1971. 


Senator Hays: Do you have a record of the number of 
witnesses who appeared? 


The Acting Chairman: I did at one stage. 
Senator Grosart: It is contained in the report. 


The Acting Chairman: I stated these figures in the cham- 
ber. There were, I believe, 140 witnesses before the com- 
mittee this fall, and a little more than 400 during consider- 
ation of the White Paper. 


Senator Martin: And, Mr. Chairman, we were the only 
committee in Parliament that did hear witnesses with 
respect to the bill. 


Senator Benidickson: From outside. 
Senator Martin: From outside. 
The Acting Chairman: That is true. 


Senator Grosart: Which, I suggest, greatly increases our 
responsibility to the House of Commons, which did not 
have the opportunity to hear those witnesses. 


Senator McElman: But they have the benefit of our 


reports. 


Hon. Mr. Phillips: With the concurrence of the chairman, 
Appendix “A” to our final report contains the dates of the 
hearings with respect to the summary of 1971 tax reform 
legislation. It also sets out the organizations and/or 
individuals and groups which appeared before it. 


The Acting Chairman: But, in addition to that, the com- 
mittee held many other meetings, of course, at which there 
were no witnesses. 


Senator Hays: Does that include these? 


The Acting Chairman: No. I believe 26 is the overall figure 
for the number of hearings. 


Senator Grosart, we have delayed you a long time. You 
have been very patient and have also contributed to the 
discussion in the meantime. Would you like now to pro- 
ceed with your questions? 


Senator Grosart: I think the officials have my question; I 
see them referring to the particular quote, if I may use that 
word, the unofficial quote I gave them. 


Mr. Cohen: Senator, I am not sure how to answer your 
question, because I am not sure that I fully understand it. 
An amendment is a two-step transaction. The first part is a 
policy decision; the second part is a question of drafting. 


Senator Grosart: Yes. 
Mr. Cohen: I am not certain, sir, whether your question 


relates to the first or second point. If it is on the second 
point, although I cannot speak for Mr. Thorson, I have not 


had sufficient time to examine this language in order to 
determine whether it is appropriate. I understand its 
intent in a policy context, but when you ask if it will work, 
I need more time to determine if the precise wording is 
appropriate. 


Senator Grosart: I realize your problem. It was really, in 
the last analysis, a policy question, whether you see any 
reason why it should not be incorporated. In view of the 
fact that the minister has given us reasons for preferring 
to delay the decision, it is perhaps unfair to ask you. 


The Acting Chairman: In any event, you would not ask 
these witnesses questions dealing with policy. 


Senator Grosart: I would not ask them a difficult question 
if I could avoid it. 


The Acting Chairman: Difficult questions are one thing; 
policy questions are another. 


Senator Grosart: Mr. Chairman, I move that section 
52(5)(b) of Bill C-259 be amended to read as follows: 


52(5)(b)The beneficiary shall be deemed to have 
acquired the property at a cost equal to its cost 
amount to the trust at the time of the transfer. 


Senator Hays: Is that one of the recommendations, Mr. 
Chairman? 


Senator Grosart: One of the secret recommendations. 


Hon. Mr. Phillips: It is not one of the formal recommenda- 
tions referred to in the three reports. 


Senator Grosart: It incorporates, in amendment form, I 
believe, the sense and intent of one of the recommenda- 
tions appearing in final Report No. 3. 


Hon. Mr. Phillips: I think you will probably agree, Senator 
Grosart, that the subject matter with which you deal in 
section 52(5)(b) is dealt with in Report No. 3. 


Senator Grosart: This is an amendment which gives sub- 
stance to the recommendation. 


Hon. Mr. Phillips: It would be a matter of interpretation as 
to whether this wording does give sense to the report. 


Senator Martin: We want to be precise. We cannot simply 
accept Senator Grosart’s assurance. Would counsel tell us 
if the language in this document represents one of the 
recommendations of the Senate committee? 


Hon. Mr. Phillips: No, it deals with the subject matter 
dealt with, but not with the formal recommendation. 


The Acting Chairman: Is there further discussion on Sena- 
tor Grosart’s motion? Is it necessary for me to put the 
motion again? Senator Grosart has moved that section 
52(5)(b) of Bill C-259 be amended to read as follows: 


52(5)\(b) The beneficiary shall be deemed to have 
acquired the property at a cost equal to its cost 
amount to the trust at the time of the transfer. 


Senator Hays: Mr. Chairman, before you put the motion, 
this deals with charities, does it not? 
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The Acting Chairman: I am only putting the motion. Sena- 
tor Grosart is moving it. 


Senator Hays: But this motion may not be in order. If we 
have already moved that all of the Committee’s recom- 
mendations be sent to the minister, how can we start 
amending it after we start making these recommenda- 
tions? 


The Acting Chairman: In the light of what counsel has 
told us, this amendment does not specifically reflect a 
recommendation of the committee. Is that so, Mr. Phillips? 


Hon. Mr. Phillips: As I understand it, Senator Grosart’s 
motion is by way of an amendment to Bill C-259. 


Senator Grosart: That is right. 


Senator Martin: It is not incorporated in the receommenda- 
tions of the committee’s report. 


Hon. Mr. Phillips: The answer is that it is not incorporated 
in the committee’s report other than in respect of the 
subject matter, but not in the proposed amendment. 


Senator Martin: And in connection with this, we have had 
no explanation whatsoever as to its implications. 


Senator McElman: As I understand it, this subject was 
considered by the committee, but it did not choose to make 
this recommendation. Is that correct? 


Senator Grosart: That is not so. 


Hon. Mr. Phillips: Probably we should state the following: 
In addition to the recommendations that were submitted 
to the Senate and approved, there was a certain amount of 
mental and intellectual exercise in terms of draftsman- 
ship, in the hope that in due course, when we were dealing 
with the acceptance of our recommendations, we might be 
of assistance in the submitting of some phraseology. 


Senator O’Leary: Would you say, sir, that this expresses 
the spirit and substance of the reeommendations? 


Hon. Mr. Phillips: I would say that it deals with the sub- 
ject matter, but I am not prepared to state that it covers 
the spirit. 


Senator Beaubien: If we are going to comment on this, we 
should know whether it fits in with the committee’s 
wishes. 


Senator Hays: Is it in order? 


Hon. Mr. Phillips: As I say, the only recommendations 
approved by this committee and by the Senate are in the 
three reports. These so-called draft amendments are 
merely exercises in draftsmanship from the point of view 
of what might come before the Senate in due course in 
dealing with the subject matter of the legislation. 


Senator Martin: I am sure that Senator Beaubien’s 
remark is one that we all accept. We have to know more 
about what this means, its origin, and so on. 


Senator Buckwold: Mr. Chairman, would you accept an 
amendment in the form of a referral motion, in which 
Senator Grosart’s motion is referred to this committee for 
further study? 


Hon. Mr. Phillips: No. This is a motion to amend Bill 
©2259) 


Senator Buckwold: But the committee has not had an 
opportunity of reviewing it. 


The Acting Chairman: I think we should deal with this 
matter as it stands. Iam bound to say that when a member 
of this committee moves an amendment, as did Senator 
O’Leary, and as I am sure Senator Grosart is prepared to 
do, an honourable senator should be prepared to express 
the reasons why he moves an amendment in a specific 
form. If the committee is satisfied with his reasoning, it 
then votes accordingly. It can vote either in favour of the 
amendment or against it. 


Senator Grosart: Mr. Chairman, I will gladly respond to 
the request that I indicate the purpose, intent, and origin 
of this amendment. If honourable senators care to refer to 
Report No. 3, Appendix “B” at page 8, they will find that 
this committee named nine proposed changes in the bill 
and described them as “‘top priority recommendations.” 


No. 2 is ‘‘Employees Profit Sharing Plans,” which is the 
matter dealt with in my amendment. Report No. 3 refers 
specifically, for information, to pages 47-8 of Report No. 1. 
If the committee desires, I will be very glad to read almost 
the full column which fully explains this amendment and 
makes it very clear that its intent is to give effect to the 
recommendations made by the committee. I leave it in 
your hands, Mr. Chairman, whether the committee wishes 
me to read that. It is on page 47-8 in Report No. 1 under the 
same heading, ““Employees Profit Sharing Plans’”’. 


Senator Hays: I suggest that this is out of order. We have 
had a motion, which we have dealt with unanimously, that 
all these go to the minister. I do not see how we can have 
an amendment on one of these recommendations. I do not 
think the motion is in order. 


Senator Cook: Our colleague very properly keeps on 
giving top priority to the words “top priority’. I would 
point out that this was done at the request of the minister. 
He asked us to let him know what we considered to be top 
priority, which we did. In committee he said that he would 
give them consideration. This top priority business was 
done at the request of the minister. He said, “You have a 
great number of items. Which ones do you want to be 
considered at the top?” We gave them to him, and he said 
he would give them consideration. I keep on making the 
point as to why, when the minister says he requires a little 
more time, we say to him, “No, you must take our amend- 
ments now.” He said he would give them consideration at 
the earliest possible opportunity, and we are now saying, 
“No, do it now.” It does not seem to me to make any sense. 


The Acting Chairman: Is the committee ready for the 
question? 


Some Hon. Senators: Yes. 


The Acting Chairman: Those in favour of Senator Gro- 
sart’s amendment will please signify in the usual way. 


Four in favour. 


_Those against Senator Grosart’s amendment will please 
signify in the usual way. 
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Ten against. 
I declare the amendment lost. 


Senator Hays: Mr. Chairman, I would like to move that 
this motion that has just been defeated be now referred to 
the minister for consideration in the amending bill. 


The Acting Chairman: The chair is in a difficult position, 
Senator Hays. It has been almost impossible to determine 
the origin of this material. 


Hon. Mr. Phillips: Mr. Chairman, may I deal with the 
subject? In Report No. 1 of this committee, Senator Gro- 
sart said at page 47-8, in the second column at the top— 


Senator Grosart: Mr. Chairman, on a point of order. Is Mr. 
Phillips dealing with the motion which has just been 
defeated? 


Hon. Mr. Phillips: No, I am not. Senator Hays has suggest- 
ed a motion, Senator Grosart, to send your motion to the 
Minister of Finance for consideration. I am now referring 
to what you referred to where the subject matter of certain 
transfers acquired by a trust at a given moment is dealt 
with. 


The amendment that the honourable Senator Grosart 
suggested is at variance with it on a particular technical 
point with respect to the cost to the trust of a capital asset. 


Senator Hays: I will withdraw my motion. 


Hon. Mr. Phillips: That which Senator Grosart was deal- 
ing with was the insertion of the phrase ‘‘at the time of the 
transfer,” which goes to the whole question of the costing 
of the capital asset. That is why I said to Senator Grosart 
that that which he dealt with by way of his motion which 
has just been defeated, in so far as the subject matter is 
concerned, is dealt with in our report. When Senator 
O’Leary asked me whether that which Senator Grosart 
suggested was in accordance with the spirit of what we 
have reported, I said that I am not prepared to go that far 
because we were dealing with the crucial question of cost 
of a capital asset. 


I am merely explaining the reason which justifies my 
saying that the proposed amendment now behind us does 
conform in spirit. I though I owed it to myself and to 
honourable senators to explain the reason for my dissent. 


Senator Grosart: I am quite prepared to let the record 
speak for itself. 


Senator Phillips: Mr. Chairman, earlier I had asked Mr. 
Thorson a question concerning the effect of this bill on 
veterans’ pensions and war veterans’ allowances. Since 
that time he has been good enough to send me a couple of 
notes indicating that neither the disability pensions nor 
war veterans’ allowances are affected in any way by this 
bill. I am prepared to accept those notes, but I would like 
the record to show that they state that neither disability 
pensions nor war veterans’ allowances are affected by this 
bill. 


Am I correct, Mr. Thorson? 


Mr. Thorson: That is so, senator, in terms of the Part 13 
withholding tax on payment to non-residents. 


Senator Phillips: And are there any other changes regard- 
ing war veterans’ allowances or disability pensions in this 
act? 


Mr. Cohen: I do not believe so, senator. The exemptions 
are contained in section 81(1)(d). They are identical with 
the old act. 


Senator Phillips: I would appreciate you checking that. I 
am not an expert in tax matters, Mr. Cohen, and, like a 
good many members of the committee, I share concern in 
this regard, and I would like to have it clarified. 


The Acting Chairman: Perhaps Mr. Cohen and Mr. Thor- 
son can look up that point. 


Mr. Thorson: The old provisions and the new provisions 
are identical with respect to that point. 


The Acting Chairman: You are satisfied on that point now, 
Senator Phillips? 


Senator Phillips: Yes, Mr. Chairman. 


Mr. Thorson: That is on the exemption as far as a resident 
Canadian is concerned. 


Senator Phillips: I did not mean veterans who are non- 
residents; I meant Canadian veterans, Mr. Thorson. 


The Acting Chairman: They could be Canadian veterans 
who are non-residents. 


Senator Phillips: Yes, but I mean residents in Canada. 


The Acting Chairman: I think he has satisfied you on that 
point, about Canadian veterans who are resident. 


Senator Phillips: Well, his last answer left me a little 
confused. I was satisfied up to that point that they were 
not being affected. 


A Canadian veteran on disability or war veterans’ allow- 
ance is in no way effected by Bill C-259, is that correct? 


Mr. Thorson: That is correct. 


Senator Benidickson: Mr. Chairman, I was out of the room 
for a few moments. Perhaps we are on this point now. I 
read hurriedly the other day that this bill might involve a 
change in the net receipt of a Canadian resident who, for 
retirement or other reasons, decided to go to the United 
States. Is there anything in this bill respecting the with- 
holding tax for such an individual? 


Mr. Cohen: Yes, there is a change in the withholding tax 
provisions, but there is also a protective clause which says 
that if the buden of the withholding tax is heavier on a 
pensioner who has retired out of the country than he 
would have paid had he stayed in this country, then he 
could take the latter option. He is no worse off. 


Senator Beaubien: Mr. Cohen, if he goes to the United 
States, is that not covered by a withholding tax treaty? 


Mr. Cohen: The withholding tax rate is effected by a 
treaty and some of the exemptions from withholding tax 
are covered by treaty, but there is a general provision in 
our act which would relieve a taxpayer from any heavier 
burden of Canadian income tax. 
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Senator Beaubien: If we have a tax treaty with the United 
States, how can we change it in this bill? 


Mr. Cohen: We can reduce our tax. 
Senator Beaubien: Does this bill reduce the tax? 


Mr. Cohen: We are talking about the imposition of 
Canadian tax on Canadian source income. We can bring 
that down, notwithstanding the fact that there is a treaty. 


Senator Beaubien: Well, if that is what we are doing, that 
is not what Senator Benidickson is concerned with, is it? 


Senator Benidickson: I was referring to a news item of two 
or three days ago. We have had so many amendments that 
I was wondering if one of them provided some relief from 
the original hardship in this respect? 


Mr. Cohen: My recollection, senator, is that that has been 
in the bill since it was first tabled, but I could be mistaken. 
It may have been by way of amendment, although I do not 
believe so. 


Senator Benidickson: I am considering the position of a 
very moderate income earner who in old age decides to go 
to a better climate, and I thought this bill imposed some 
hardship upon him. 


Mr. Cohen: Well, the answer is the same as before, and 
that is that there is an exemption in the United States 
treaty with respect to pensions and annuities. 


The Acting Chairman: Are there other questions of the 
witnesses? 


Senator Phillips: Yes, Mr. 
questions. 


Chairman, I have several 


My first question is with respect to the sale of a property 
as a result of which there is a capital gains tax. I am 
thinking of the pattern in the last few years where large 
numbers of people who built apartment houses, office 
buildings, and so forth, went abroad for their financing. 
They probably received a lower rate of interest, but in 
return the people putting up the financing took an equity 
position, perhaps, 20 per cent or 30 per cent, we will say 
for the sake of discussion. I am not going to attempt to 
give you the section because there are so many of them, 
but what position are those peopie in now and how will 
this affect their source of money in this regard in the 
future? 


Mr. Cohen: Again, I am not certain of the question, sena- 
tor, but if you are asking how an individual who is not a 
resident— 


Senator Phillips: Yes, a non-resident. 


Mr. Cohen: If you are asking how a non-resident investor 
in Canada would pay his capital gain, it is in the same way 
as a Canadian resident. The capital gain would be the 
difference between the original cost of the property and 
the selling price. He would report that gain just as if he 
lived in this country. This is part of what we call taxable 
Canadian property. 


Senator Phillips: Is that individual, bank or corporation 
subject to the 15 per cent withholding tax? 


Mr. Cohen: Not on the capital gains portion. 


Senator Phillips: But they are still subject to that 15 per 
cent withholding tax. 


Mr. Cohen: On the annual rents or interest, yes, but not 
on the gain portion. 


Senator Phillips: It seems to me that in this clause we are 
cutting off a very important source of money in a field in 
which we need it very badly at this time, in the construc- 
tion industry and so on. 


The Acting Chairman: This is policy, I think. 


Senator Phillips: I know this is a matter of policy, and I 
am not going to involve Mr. Cohen or Mr. Thorson in this, 
but I believe it is a terrific mistake to cut off this source of 
funds at a time when we need them so badly. I hope that in 
all the generous entertainment our committee reports are 
to receive this point will also be included. 


Senator Everett: Mr. Cohen, there are three areas of the 
legislation that bother me greatly, which I do not think this 
committee has dealt with adequately in all its hearings and 
examination of this bill: The first is the problem of minis- 
terial discretion, which continues to exist in this amending 
bill; the second is the matter I raised this morning, that of 
corporate indistributed income; and the third is the lack of 
definition between capital receipts and income receipts. It 
would appear that under this bill it will still be a matter of 
jurisprudence, and it is quite possible that a whole new set 
of jurisprudence will be required to determine the differ- 
ence between the two. 


Dealing with the latter point first, I notice there have 
been recommendations that certain expenditures are not 
expenses for the purpose of gaining and producing 
income, and that is just by fiat. The one that I suppose 
comes readily to mind is yachts, where they just clamp 
down against yachts, regardless of for what they are used. 
I am not the owner of a yacht, so I do not have to disclose 
any particular interest here. 


Senator Martin: Perhaps a skidoo. 
The Acting Chairman: A prairie schooner. 


Senator Everett: It has been possible in the formulation of 
this bill to have specific definitions of what is a business 
expense and what is not a business expense. I cannot 
understand why certain receipts would not have been clas- 
sified as capital receipts and as income receipts. If, indeed, 
this did happen it would greatly simplify the operation of 
the act and would simplify the position of the taxpayer. 


Hon. Mr. Phillips: Mr. Chairman, may I be permitted, 
from my position as counsel for this committee, to answer 
Senator Everett on one basic point? You were busy, Sena- 
tor Everett, because you had a very important committee. 


The three reports were not intended or claimed to cover 
the entire gamut of the proposed taxing statute. Because 
of the limitation of time, they dealt with a number of 
subject matters that this committee thought most urgent 
and which required current attention. In dealing with the 
subject matter, for instance, of deduction from income, or 
the difference between capital gains and ordinary trading 
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income and all that sort of thing, there were all sorts of 
areas that this committee did not cover that, had it been 
able to do so, it would have covered the entire gamut of the 
bill and all its ramifications. But it did cover some special 
aspects of it, and more particularly those that were 
brought to our attention by very important representative 
organizations and taxpayers. 


Senator Everett: Mr. Chairman, I am sorry that the com- 
mittee did not see fit to cover probably the three areas that 
have given more trouble in tax law in Canada than any 
other three areas. 


Hon. Mr. Phillips: This might have been so had your 
advice and guidance been with us, senator, but you were 
absent in another committee. 


Senator Everett: I am sorry, because perhaps if so we 
would have dealt with these subjects at that time. How- 
ever, I am surprised that you did not do so, anyway, 
without the benefit of my advice. 


Hon. Mr. Phillips: However, I thought I would clear up 
that point. 


Senator Everett: You did indeed raise the point that you 
did not deal with them. It just seems to me that I would 
like to hear from you, Mr. Cohen, if I could, on this point. 
The: minister says he is considering the problem of undis- 
tributed income but, because integration was not accepta- 
ble to the taxpaying community, he has left that out, 
although there might be other means of handling it. 
Indeed, I would like to hear what you have to say about 
the problem of definition of receipts and the really serious 
problem of ministerial discretion. 


Mr. Cohen: Taking them in order, senator, and starting 
with the last one, the definition of capital gains versus 
income, two points should be made before I answer in 
general terms. One is that you thought there might be new 
jurisprudence. There is nothing in this act which would 
change the direction of the old jurisprudence. It is the 
same issue as that which existed previously, except that it 
is, in a sense, if you will, half as important as it used to be, 
because now it is either half an income or all an income. 
So we hope that there will be a great deal less pressure on 
this point in the future. 


With regard to the business expense, we specify by fiat, 
as you suggest, that certain items are to be non-deductible. 
But they are few and far between. One still has the vast 
panorama of activities that raise a question on both sides 
of the fence—that is, the deduction side as well as the 
receipts side: Is it an expense that was incurred for the 
purpose of gaining or producing income, that may make it 
deductible? And on the other side, as to whether an asset 
is a capital gain receipt or in the nature of an inventory or 
income receipt. 


We did look very extensively and very carefully at a 
number of tests, which I could describe as arbitrary, that 
is, holding periods, classifications of assets, and we found, 
frankly, that no set of arbitrary lines like that seemed to be 
very satisfactory. They produce too many anomalies, par- 
ticularly right at the edge. You use a holding period of six 
months, and six months plus one day has a very different 
result from six months minus one day. 


Similarly, when you try to deal with assets by category, 
the lines become very harsh and the problem of definition 
became rather overwhelming. We felt that there was a 
body of jurisprudence but, again, it being half as impor- 
tant, if I may—which is not to suggest that the problem 
will not continue. It has continued in the United States, 
notwithstanding their holding period rules. There is less at 
stake and hopefully there will be less pressure on this 
point, but so far, we have not been able to come up with a 
satisfactory precise and accurate definition that would 
distinguish and segregate capital receipts from income 
receipts. So we have continued the present regime. 


On the point of ministerial discretion, senator, let me 
observe, first, that there is no additional ministerial discre- 
tion in this statute. 


Senator Everett: No, I did not suggest there was. 


Mr. Cohen: No, but I am taking the opportunity to speak 
to others as well, who have suggested that there is an 
increase in ministerial discretion. In point of fact, there 
are a number of areas where we have adopted a reasona- 
ble test, which is something that the courts can decide. 
However, I do concede to you that we have retained the 
ministerial discretion that was present in the previous 
act—again, I suppose in part because it was needed then 
and it is needed now and that becomes inter-related, if you 
will, with the problem of corporate surpluses. 


The bulk of the discretion is in that direction. It deals 
with corporations. Section 138A. (1), using the old section 
numbers, is a problem of corporate distributions, of sur- 
plus stripping and things of that sort. Because we still 
have the problem of corporate surpluses, we felt we had at 
least for a number of years to retain ministerial discretion, 
until we found out whether the new rules worked better 
than the old ones did. I share with you a hope that some 
day we will be able to get rid of these. 


With regard to the corporate surplus problem, I am not 
sure I can add a great deal more than was added by the 
minister this morning. You have an extra level of corpo- 
rate tax in play, no integration and a capital gains rate that 
is half of the ordinary income rate. You are always going 
to get pressure to convert ordinary income streams 
coming out of a corporation into capital. There is always 
the pressure to convert dividends into capital gains, as the 
capital gains for certain taxpayers attract a lesser burden 
of tax. And given that set of infrastructure we just felt that 
we had to retain the rules relating to surplus withdrawals. 


Senator Everett: I do not think that is really a serious 
matter from the taxpayers’ point of view. The difficulty 
that obtains there, and I am speaking historically, is that 
there is a difference between the marginal rate and the 
corporate rate of any degree and without the provincial 
increment. I can see a difference when we are speaking in 
terms of the distribution of surplus of 30 per cent in this 
act. As long as there is that difference, taxpayers will elect 
to leave their profits in the form of undistributed income. 
What happens is that it builds up and up, and eventually 
the Government comes along and says that for a flat tax of 
15 per cent you can get it out. So the net result is that there 
is a lot of manipulation during that period, during which 
smart tax layers like Mr. Phillips advise their clients. 
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The Acting Chairman: Or Senator Everett. 
Senator Martin: Or senator Grosart. 


Senator Everett: They advise their clients that by doing 
this or by doing that they can drain their surpluses out. 
They can use the charitable route, the brokerage route, or 
they can use another route, but they can get the surplus 
out. It just seems to me to be unfortunate that we are not 
addressing ourselves to that problem, because it is just 
going to be another problem in another ten years, and in 
another ten years there is going to be this pressure to 
amend the act. 


Hon. Mr. Phillips: Senator Everett, you do not want to 
take the bread out of the mouth of the tax lawyers, do 
you? We need the grey areas so that we can advise our 
clients! 


Senator Grosart: There is no danger of that in this bill. 


Senator Everett: Well, I thought on the last ago-round’ 
senator, that you made enough bread to retire for life! 


Mr. Cohen: I would like to add one more point to the 
arguments we suggested to you this morning, senator. I do 
concede that the build-up will take place but, to put it in 
proper perspective, in addition to what we indicated this 
morning on small business deductions and pressure to pay 
out dividends there and the letting out of capital before 
surplus, in the same way that there is less pressure on the 
line between capital gains and ordinary income, now there 
is less pressure on the problem of surplus distribution 
because the essence of the surplus distribution under the 
old act was the fact that we were not taxing capital gains, 
so you could take it out for free. 


Almost every surplus strip, at least that I know of, turns 
around a sale of the shares. That is going to produce a 
capital gain. So there is a lot less to be gained in the new 
system by a surplus strip and hopefully that too will 
relieve the pressure that does build up on these things. But 
I can see that over a long period of time surpluses may 
well reappear, and doubtless the government at that time 
will take another look at them. 


Senator Gresart: Retroactively. 


Senator Everett: In fact, it is retroactive, which is what 
you are now doing with the 15 per cent which is retroactive 
to the beginning of 1949, really. Two points arise out of 
that. The first is that there should be a recommendation 
from this committee that the minister give serious consid- 
eration to the on-going problem of corporate surpluses 
and their distribution, in some sort of conformity with the 
recommendation for post-January 1, 1972 surpluses. And 
the second point is that it seems that there should be 
serious consideration given to rulings by the minister on 
the subject of capital receipts versus income receipts and 
on those areas where ministerial discretion is exercised. 
As I understand the present ruling provisions, the Minister 
of National Revenue or the Department of National Reve- 
nue is not allowed to give a ruling on whether a receipt is a 
capital gain or income. Am I correct in that? 


Mr. Cohen: Well, Mr. Pook is here from the Department 
of National Revenue, and he may be able to tell you about 
that. 


Senator Everett: I am given to understand that under the 
present ruling provisions, which were invoked some few 
months ago, the department is not allowed to rule on 
whether a receipt is an income or capital receipt. 


Mr. Cohen: I am not sure if everyone could hear Mr. 
Pook’s answer, but he said that he is agreeing with the 
senator that the Department of National Revenue does not 
give rulings as to whether transactions are capital or ordi- 
nary income. 


The Acting Chairman: In advance. 


Mr. Cohen: In advance. You are talking now of advance 
rulings, senator? 


Senator Everett: Yes, advance rulings—which I think 
would cut down the amount of difficulty that the taxpayer 
has and the amount of litigation that goes on between the 
minister and the taxpayer,—as to whether in specific cases 
the nature of a receipt is a capital or an income receipt; 
and the exercise of ministerial discretion. I think there 
should be a recommendation of that nature. 


Senator Martin: I thought Mr. Gray announced, and 
indeed I said the other day in the house and quoted him, 
that an endeavour would be made, notwithstanding tradi- 
tional practice to give opinions in advance of the maturity 
of a situation, subject, of course, to staff and so on. Is this 
one of the matters you are asking about senator? 


Mr. Cohen: If I could answer that, the Minister of Nation- 
al Revenue did give a speech very recently in which he 
said that they were expanding the facilities for advance 
rulings; that he hoped to be able to maintain, at least, the 
time frame and even accelerate it; and that he was 
expanding his staff. I do not think that in his remarks he 
addressed himself specifically to the point that Senator 
Everett raises. 


Senator Everett: Those points are of very great impor- 
tance because under the present ruling provisions you pay 
$150 to the Minister of National Revenue, and then you, as 
a taxpayer, put before him a certain set of facts. The 
taxpayer also pays a contribution towards the time put in 
on assessing those facts by the officials of the Department 
of National Revenue, and is billed for that, in addition to 
the $150. Then a ruling issues. That ruling can be on the 
subject of ministerial discretion, although I gather from 
talking to other taxpayers that it is sometimes very dif- 
ficult to get the rulings division to rule on the question of 
ministerial discretion, and they will not rule on the ques- 
tion of whether an income receipt is a capital gain or 
income. 


Mr. Cohen: Forgive me for interrupting you, but by way 
of clarification, when you are talking about ministerial 
discretion it has a certain connotation for those of us in the 
trade; that is, a taxing power by the minister. You are not 
talking about that when you talk about ministerial discre- 
tion. You are talking about the minister exercising his 
capacity to give an advance ruling, whether it be favoura- 
ble or unfavourable, as the case may be? 


Senator Everett: No, I am talking about the taxing power, 
for example, as to whether corporations are or are not 
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associated. I am saying that you ought to be able to have 
advance rulings and exercise that discretion; and you 
should also have the discretion as to whether a receipt is 
income or capital gain based on the written facts which 
you put before the minister. I feel that recommendation 
should go to the minister. 


The Acting Chairman: This is not the first time this point 
has been raised. It was considered during the course of 
our deliberations in September, October and November. 
Perhaps Hon. Mr. Phillips and other members of the com- 
mittee can help me. It was taken into consideration but 
was not included in the specific reemmendations which 
were made to the minister. We have now drawn it to the 
attention of the officials. Mr. Cohen has it in his mind, and 
Iam sure that others, including Mr. Pook from the Depart- 
ment of National Revenue, are aware of the intention of 
the committee. 


Senator Everett: I would like to accept that, but I feel very 
strongly about this matter. I do not necessarily want it was 
part of the recommendations which have been put for- 
ward. Iam proposing it as a separate motion. After all, it is 
a recommendation to the minister, asking him to consider 
the matter and do something about it. 


The Acting Chairman: Senator Everett, when this commit- 
tee rises some time today, perhaps you would be kind 
enough to draft a few sentences which could be included 
in the report which we make to the house. 


Senator Everett: As a recommendation to the minister? 


The Acting Chairman: As a recommendation to the minis- 
ter, and the committee will then decide if it will accept the 
report which contains your suggestion. This will point out 
more clearly your suggestion than my proposal, which was 
to have it was part of the record. Will you do that? 


Senator Everett: I will. This recommendation is to the 
Minister of Finance or to the Minister of National 
Revenue? 


The Acting Chairman: Let us make the recommendation 
to the Government. 


Senator Everett: The recommendations we are making 
are to the Minister of Finance. 


Senator Martin: Surely, a question on this matter regard- 
ing advanced rulings should be made to the Minister of 
National Revenue. 


Senator Grosart: Why not make the recommendation to 
the appropriate ministers? 


The Acting Chairman: Have you finished, Senator 


Everett? 


Senator Everett: Yes. I am sorry to have taken up so much 
of the committee’s time. 


Senator Phillips: Mr. Chairman, I want to be very careful 
about calling these p pers “official documents.” I assume it 
is an official document, because it has the coat of arms 
and bears the name of the Honourable Senator Hayden 
and the Honourable Lazarus Phillips. These are the 
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recommendations contained in the White Paper referring 
to the accrual system? 


The Acting Chairman: Senator Phillips, would you identi- 
fy this document? 


Senator Phillips: It is a condensed report of the commit- 
tee study on the White Paper. 


The Acting Chairman: What is the date of the report? 


Hon. Mr. Phillips: “September, 1970” is all that is on the 
document. The committee was very definite in its rejection 
of the accrual system for taxpayers in the professions. Yet 
I find clauses dealing with the matter, and I have not 
received an explanation as to why it was felt we needed an 
accrual system for taxpayers in the professions. 


The Acting Chairman: This is a policy question. 


Hon. Mr. Phillips: I would like to answer Senator Phillips’ 
question for the chair. The subject matter of the treatment 
of professional income was considered by Senator Hayden 
and the committee, and the decision was that it not be 
included as one of the recommendations referred to in the 
three reports, but that it be put separately in the recom- 
mendations of the Senate committee on the White Paper, 
and it was reflected in the three reports. 


It was dealt with, but was not regarded as a point which 
would be pressed. I may say, en passant, that there were 
some of us who felt that it should have been considered 
but, as in all problems of this nature, the consensus was 
followed and the decision was not to include it in the 
recommendations. It was not overlooked by this commit- 
tee in the deliberations from September until we ceased 
deliberating. 


Senator Phillips: May I direct a technical question, which 
is causing a great deal of concern, relating to my profes- 
sion? When a patient who is on welfare is treated, the bill 
is submitted to the Royal College of Dental Surgeons’ 
Welfare Fund. We follow the Ontario Dental College fees 
schedule, but never know what we will be paid. There 
seems to be neither rhyme nor reason to it. Apparently, the 
amount disbursed depends upon the amount of money in 
the fund at the time. Which are we liable for, when we 
have no control over collection or the amount paid? Is it 
the full fee as prescribed by the Royal College of Dental 
Surgeons or the amount of the payment? 


Mr. Cohen: I do not know whether I can answer that 
specifically. I suppose I would have to get into the details 
of it. In the final analysis, it is a question of administration 
by the Department of National Revenue. As a general 
observation, although we treat professionals on a billed 
basis, which is a quasi-accrual form of reporting income, 
there is a provision for bad debts and another for doubtful 
debts. I presume that if the debts were doubtful or bad 
they would not be brought into income. I cannot answer 
specifically on your point, because it is really a matter of 
interpretation and administration of the act. It is the same 
type of problem, in a sense, that many, many people have 
in non-professional, more traditionally business activities, 
as to when is a receivable a receivable on an accrual basis. 
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Hon. Mr. Phillips: All bills you send out automatically 
become income, so a reserve is set up equal to the amount 
of billing. 


Senator Phillips: That was to be my next question. 


Senator Hays: Is it not permissible to write off bad debts? 
Mr. Cohen: Yes, sir. 

Senator Hays: Well, is the situation not the same for all? 
Mr. Cohen: Yes, sir. 


Senator Hays: If I sell a bull and he does not produce and 
the man will not pay, I pay it and then receive it back if the 
bull was no good. 


Senator Grosart: Now that Senator Hays has raised the 
question of paternity, we have had a problem as to the 
paternity of this document known as “Draft Amendments, 
November 30, 1971.” I thought it might be helpful to the 
committee if at this stage I state that I have now recalled 
the paternity. I would not like this valuable document to 
be given the name usually applied to those whose paterni- 
ty is in doubt, so I will read to the committee from its final 
report, dated December 13, 1971. I might say that that date 
was my birthday and I might not have been so bright as I 
should have been. The following paragraph appears on 
page 5: 


With the approval of the Committee, a list of top pri- 
ority items among the recommendations in our two 
Reports was submitted to the Minister, together with 
amendments which in the view of our expert advisers 
and our Committee would incorporate the substance of 
the top priority recommendations contained in your 
Committee’s Reports. 


I cannot think of any clearer answer to the suggestion 
that these amendments do not incorporate the substance, 
which was the word I used, of the top priority 
recommendations. 


Hon. Mr. Phillips: I think it does. The amendments were 


not incorporated in the report and I, for one, am not 
aware— 


Senator Grosart: It does not say that, Senator Phillips. 
You were not there. Let me make it clear that it says the 
committee reported two reports and amendments. I think 
it is a fair assumption that it can only refer to this docu- 
ment. I say that it is a fair assumption. 


Senator Cook: Is that dated November 30? Our report is 
dated December 13. 


Senator Grosart: The date could hardly be prior to 
November 30, because this refers to—All right, I will leave 
ats 


Senator Martin: I would like to hear what Senator Phillips 
has to say. 


The Acting Chairman: I think it is the second report that 
you are talking about, Senator Grosart. 


Senator Grosart: This is part of the third report, which 
refers to the first two reports and says that amendments 


were sent to the minister. I will have to read it again. It 
says very clearly that: 


With the approval of the Committee, a list of top pri- 
ority items among the recommendations in our two 
Reports— 


And I interject to say that those top priority items 
appeared in Report No. 3: 


was submitted to the Minister, together with amend- 
ments which in the view of our expert advisers and 
our Committee would incorporate the substance of the 
top priority recommendations contained in you Com- 
mittee’s Reports. 


I leave it at that, and merely suggest that if that is not good 
evidence to rescue this document from this— 


Hon. Mr. Phillips: Senator Grosart, let me tidy it up this 
way: there is no question but that some of the experts 
associated with me were dealing with the subject matter of 
drafting amendments as an exercise in relationship to the 
recommendations. Whether these amendments dated 
November 30, 1971 are the ones referred to in the third 
report of December, I do not know. 


Senator Grosart: I merely say the assumption is that they 
were, because this document was distributed. It is the only 
list of draft amendments submitted, and it would seem to 
me absolutely impossible that the committee would send 
amendments to the minister without giving copies to the 
members of the committee. 


Senator Beaubien: I was not given a copy of the amend- 
ments of the committee. It says here definitely that amend- 
ments were sent to the minister, but are these the amend- 
ments that were sent to the minister? 


Hon. Mr. Phillips: I cannot tell you, Senator Beaubien. I 
do not know. 


The Acting Chairman: I do not remember seeing them 
before today. 


Hon. Mr. Phillips: They were not incorporated in the third 
and final report, although reference is made to the draft- 
ing of amendments. That is as far as we can go. 


Senator Grosart: I have no further argument; I will let the 
record speak. 


Senator Phillips: I received one. 
The Acting Chairman: Where did you get it? 
Senator Phillips: It was on my desk. 


Senator O'Leary: I am sure that Senator McElman would 
now like to withdraw his charge that these documents 
were Tory propaganda. Those are the words he used. I 
believe that when a man makes a mistake he should admit 
it. He made the statement, and he should be prepared to 
withdraw it right now. 


Senator McElman: I was told, Mr. Chairman, that they 
emanated from Senator Flynn’s office. 


Senator Grosart: Who told you? 
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Senator McElman: I was told by the staff when I inquired 
as to where they emanated from. 


I will let the record speak for itself. 


The Acting Chairman: Shall we move on, honourable 
senators? Are there other questions to be put to the 
witnesses? 


Senator Phillips: Mr. Chairman, I place myself in your 
hands with respect to a point of order. 

I would like to move that the section dealing with the 
basic herd be deleted. However, since we have already 
adopted the first three reports, I am left in some doubt as 
to the legality of my motion. As you know, I do not like to 
make things difficult for a chairman; I always try to be 
helpful. 


Senator Martin: May I ask a question, Senator Phillips? 


Did the minister not say that he could not accede to such 
a request? 


Senator Phillips: Yet, that is why I would like to make the 
motion. 


Senator Martin: He did say that. 
Senator Grosart: Yes, he did. 


Senator Martin: It is not one of the things which we could 
reasonably expect any action on, then. 


Senator Grosart: No, but we have every right to move an 
amendment to the bill. 


Senator Martin: Yes, of course. 


The Acting Chairman: Senator Phillips, you may move an 
amendment to include the proposition for which you 
speak. I would just ask you to consider that the question of 
the basic herd has been included in our report and it will 
be part of the material which the minister will consider. 


If you want to move an amendment in any way, you are 
certainly free to do so. 


Senator Hays: Would the amendment be in order? 


The Acting Chairman: I do not believe anyone would 
question it. I believe it is all right to move an amendment. 


Hon. Mr. Phillips: Of course it is all right to move an 
amendment to the bill. 


Senator Phillips: Then, honourable senators, I would 
move that section 29 of the bill, dealing with the basic 
herd, be deleted. 


Senator Grosart: What page is that? 


Senator Phillips: It begins at page 85. This will restore 
farmers to the position that they held under the old system 
and which has been held by farmers for generations. It is a 
position that is supported in the report of the committee as 
submitted to the Senate. 


I am in somewhat of a difficult position, being the only 
member of this committee to vote against the adoption of 
this recommendation to the minister. However, my pur- 
pose in so doing was to have it in the form of a motion 
rather than a recommendation. 


Banking, Trade and Commerce 


D2 ay, 


The Acting Chairman: And you so move? 
Senator Phillips: I so move. 
Senator Hays: It is in order? 


Hon. Mr. Phillips: As I understand it, this is a motion to 
amend Bill C-259. 


Senator Martin: Yes. 


The Acting Chairman: It does not detract from the recom- 
mendation in any way. It simply proposes an amendment 
to the bill. 


Senator Grosart: That is right. 


The Acting Chairman: Those in favour of Senator Phil- 
lips’ amendment will please signify in the usual way. 

Those against Senator Phillips’ amendment will please 
signify in the usual way. 


The Clerk of the Committee: It is 7 against and 4 in favour. 


The Acting Chairman: I declare the amendment lost. 


Senator Grosart— 


Senator Martin: There is some question with respect to 
the full vote. 


The Acting Chairman: Well, I always ask honourable sena- 
tors to signify in the usual way , hoping that they will hold 
their hands high enough and long enough for the clerk to 
take a count. 


Will those against Senator Phillips’ amendment please 
raise their hands and hold them up until the count is 
finished? 


The Clerk: The count is now 10 against, Mr. Chairman. 
The Acting Chairman: Senator Grosart? 


Senator Grosart: Now that the hidden votes are in, Mr. 
Chairman, I have an amendment to suggest. I do not want 
to trespass on the time or patience of the committee, but I 
have amendments to make to clauses 69, 70, 91, 95, 127, and 
212. All of them are contained in the document known as 
“Draft Amendments, November 30, 1971”’. 


I wonder if you would accept a motion that these amend- 
ments, as contained in this document under the heading of 
the clauses I have just indicated, be passed by the commit- 
tee? I do that rather than deal with them individually. 


The Acting Chairman: In other words, Senator Grosart 
proposes to lump together proposed amendments to cer- 
tain clauses. I did not count the number of clauses. 


Senator Grosart: Six clauses. 


Hon. Mr. Phillips: And you have referred to the actual 
clauses. 


Senator Grosart: Yes. 


The Acting Chairman: As contained in a document on 
which we have had some considerable discussion this 
afternoon. 
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Senator Grosart: Might I add that the clause numbers are 
taken from the draft bill as it was presented to the Com- 
mittee of the Whole in the other place. They may not, and 
probably do not, coincide exactly with the numbers now. 


Mr. Cohen: May I just comment that the numbering has 
not changed. 


Senator Grosart: In that case, that observation is 


unnecesSary. 


Senator Martin: I would like to know what we are going to 
vote on. Are we voting on amendments that have been 
discussed here, or that have been discussed in the other 
place and have not been analyzed here? 


The Acting Chairman: May I help, Senator Martin, in this 
respect. Senator Grosart’s proposal is in respect of certain 
amendments set out in a document described as “Draft 
Amendments” and dated November 30, 1971. lask Senator 
Grosart if he has the patience to give us the clause num- 
bers again. 


Senator Grosart: They are clauses 69, 70, 91, 91(2), 95(1)(b), 
127(1), and 212(14). I am not breaking them down into 
whether they are paragraphs or subparagraphs. 


Hon. Mr. Phillips: All related to Bill C-259? 
Senator Grosart: All related to Bill C-259. 


Hon. Mr. Phillips: And we are assured by Mr. Cohen that 
the numbers are the same as those that came from the 
other place. 


Mr. Cohen: Yes. The numbers in this bill are the same as 
in the previous versions. There has been no change in 
numbering. 


The Acting Chairman: Does the committee wish me to call 
the headings of the various clauses? 


Hon. Senators: No. 


The Acting Chairman: There is a consolidation of all of 
these amendments. 


Shall the motion of Senator Grosart carry? 


All those in favour will please signify in the usual way 
and hold their hands on high. 


Those against will please signify in the usual way. 


The voting was 4 in favour, 9 against. I declare the 
motion lost. 


Senator Grosart: Horatius had only two with him. 


The Acting Chairman: Are there further questions, honou- 
rable senators, that it is desired to ask of the witnesses? 


Senator Phillips: The punitive clause, as I call it,—I have 
forgotten which one it is—seems to me a bit harsh. As I 
interpret it, certain things almost carry a mandatory jail 
sentence. I never prepare my own income tax, I always 
have someone do it. He does it on information I give him, 
and I give it to the best of my knowledge, with records, 
and so on. I would like to know why it is felt so necessary 
that the sentence should be so severe. 


Senator Grosart: Policy! 
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The Acting Chairman: As Senator Grosart points out, it is 
a policy question. 


Senator Phillips: I realize that it is a policy question. As 
the Honourable Mr. Phillips answered a question on policy 
for me earlier, perhaps he will be able to answer this one. 


Senator Grosart: It is very little help to you, when you are 
behind the bars, to be told it is a policy question. 


An Hon. Senator: Behind which bars? 


The Acting Chairman: Are there other questions, honou- 
rable senators? 


Senator Hays: Mr. Chairman, I move that we rise and 
report the bill. 


Senator Phillips: Before we do so, do I not get any more 
explanation than that it is a matter of policy? Surely 
someone could answer that question for me? 


The Acting Chairman: Senator Phillips, you ask of the 
witnesses—who cannot discuss policy properly for this 
committee, and we all recognize that—why the penalty is 
as harsh as it is in a certain section. Could you rephrase 
your question to comment on the character— 


Senator Phillips: May I add to that, then, that at the next 
meeting we have an answer to the question? I realize that 
the witnesses are not in a position to do that, but we could 
have someone who could have an answer available at the 
next meeting. 


Senator Beaubien: The Minister of Justice? I hope you get 
rhe 

The Acting Chairman: The next time that we are in a 
position to ask policy questions of a witness, at this cim- 


mittee, would be a satisfactory time for you to repeat your 
question. 


Senator Phillips: I would be perfectly happy with that, 
and at our next meeting perhaps we can have some 
answer. 


Senator Quart: Mr. Chairman, if all the business has been 
finished, may I end on a “thank you” note to Mr. Cohen 
and Mr. Thorson and the other gentleman who set me 
straight on one point? 


An Hon. Senator: Were you going off the straight and 
narrow? 


Senator Quart: Do not tease! I am not an economist or a 
learned person who could comment on this, and I did not 
dare bring it up this morning. However, I may be good for 
the economy of the country; I spend money. These gentle- 
men took a few minutes out this morning. I waylaid them 
in the corridor to ask about charitable donations and 
donations to churches, because a group of women asked 
me yesterday to ask and I really had cold feet this morning 
and did not ask, until I got these gentlemen alone— 


An hon. Senator: Alone? 


Senator Quart: There is safety in numbers, gentlemen! 


There were four of them, and I wish to thank them very 
much. 
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The Acting Chairman: 
answers? 


Were you satisfied with the 


Senator Quart: Very. 


Senator Cook: I do not know that the members of the 
committee want to come back again tonight and if there 
are no other matters of substance to be dealt with, I would 
move that we report the bill without amendment. 


The Acting Chairman: Before we entertain that motion, 
Senator Cook, if you do not mind, I think Senator Everett, 
who spoke to me, has something to contribute. 


Senator Everett: It was merely the motion on the recom- 
mendation in respect of corporate surpluses and ministeri- 
al discretion. 


The Acting Chairman: You would like to see it included in 
the report? 


Senator Everett: That is right—if that course is agreeable 
to the members of the committee. 


The Acting Chairman: I would entertain Senator Cook’s 
motion first, to make the proceedings tidy, so that we will 
know exactly what we are doing. 


It is moved by Senator Cook that the bill be reported 
without amendment. 


Senator Martin: Mr. Chairman, may I speak to that, by 
way of query? Do we not have to have a report? 


The Acting Chairman: I will come to that in a moment. 


Those in favour of the motion will please signify in the 
usual way. Please hold your hands up until the clerk has 
done the counting. 


Those against will please signify in the usual way. 
I declare the motion carried. 


Now, honourable senators, as is our custom here, we 
prepare a report in writing for approval of the committee. 
Normally, what has been done is that the chairman asks 
for approval of the committee to consult with the commit- 
tee counsel to prepare that document, and then we submit 
it to the committee. Would it be satisfactory to the commit- 
tee if we adjourned for half an hour and then brought 
back to the committee the form of words for a report, for 
approval by the committee before we submit it to the 
Senate? 


Senator Everett: Before we adjourn, I should like to make 
my motion. 


The Acting Chairman: Certainly. Go ahead. 


Senator Everett: My motion is as follows: 


The Committee recommends to the Minister of 
Finance and the Minister of National Revenue as 
follows: 


(1) A method be found to deal with the problem of the 
distribution of corporate undistributed income 
accrued subsequent to December 31, 1971 similar to 
the method proposed in Bill C-259 for dealing with 
corporate undistributed income accrued prior to Janu- 
ary 1, 1972. 
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(2) That the Minister of National Revenue give binding 
advance rulings on a written set of facts as to: 


(a) the exercise of ministerial discretion under the 
Income Tax Act; 


(b) whether a receipt would be an income receipt or 
a capital receipt under the Income Tax Act. 


The Acting Chairman: What you are moving is that those 
words be included in the report made by this committee? 


Senator Everett: No, as a recommendation to the Minister 
of Finance and the Minister of National Revenue. 


Senator Isnor: Did you say “‘binding’’? 


Senator Everett: The minister already gives binding rul- 
ings, Senator Isnor. That is an accepted practice. 


The Acting Chairman: Senator Everett, am I to under- 
stand that what you would like here is the approval of this 
motion by the committee, but not to have the wording of 
the motion included in the report made by the committee 
to the house? 


Senator Everett: I would like it in the report, I suppose. I 
do not see what is wrong with it. 


The Acting Chairman: Our counsel tells me that he did not 
think that was your intention. 


Hon. Mr. Phillips: If you desire it as a motion and it be 
passed, it is an independent item, but it can be included in 
the report, if you so desire. 


The Acting Chairman: Would you like to have it not asa 
motion but included in the report? If so, would you give us 
the document that you have and we will include it in the 
report? 


Senator Grosart: Mr. Chairman, on a point of order: Sena- 
tor Everett has moved a motion. It will then be up to the 
committee to decide whether or not to include that in its 
report, just as it would with any other motion. 


The Acting Chairman: Even that is satisfactory. 


Those in favour of Senator Everett’s motion, please sig- 
nify in the usual way. 


Senator Everett: It is not a serious point. Iam prepared to 
withdraw the motion if the committee agrees to let it go 
forward as part of the recommendations in the report. 


Senator Grosart: The committee cannot agree at this time. 
The Acting Chairman: Not until it hears the report. 
Senator Everett: Very well. If we vote on the motion, we 


will get an answer, so I will let the motion stand. 


Senator Buckwold: Under paragraph (A), in which you are 
asking for a report on undistributed surplus similar to the 
legislation of 1971, is not that too rigid in its application? 


The Acting Chairman: Why don’t you ask the witness? 


Senator Buckwold: You are indicating it should be done at 
15 per cent. 
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Senator Everett: No, it could be described as “similar in 
method”. I did not have a rate in mind. 


Senator Buckwold: What worries me is the nature of the 
wording and the fear of an ad hoc decision on these things. 
I am worried, with all respect, about three items which I 
am very much in favour of, and that instead of being part 
of this report they be again referred for further study to 
this committee so they can be properly worded. 


Senator Everett: I have already shown the material to Mr. 
Thorson, and we have gone over the wording of the 
recommendation. 


Senator Cook: It is only a recommendation anyway. 


Senator Everett: It is a recommendation which will be 
fully understood by the minister and may or may not be 
acted upon, but it is a serious problem and it is going to be 
a continuing problem, and I think it should be brought to 
the attention of the minister. Iam prepared to stand or fall 
on the motion. 


The Acting Chairman: Those in favour of Senator Eve- 
rett’s motion will signify in the usual way. 
Thirteen. 


Those against Senator Everett’s motion will please signi- 
fy in the usual way. 


One. 

I declare the motion carried. 

Hon. Mr. Phillips: Senator Everett, I take it that if the 
chairman and his counsel come to the conclusion that the 
substance of this motion be not included in the reeommen- 
dations we will be framing for a report, you will not take it 


amiss that it was not included in the report now that you 
have it on the record? 


Senator Grosart: I do not think we should anticipate what 
the committee will do. 


Senator Everett: I think it should be part of the report. 


The Acting Chairman: Is it agreed that we should adjourn 
now and take recess for half an hour to reassemble in this 
room at 20 minutes to 6? 


Hon. Senators: Agreed. 


The committee adjourned. 


Upon resuming at 5.45 p.m. 


The Acting Chairman: Will the committee please come to 
order. 


Senator Grosart: Is this being held in camera, Mr. 
Chairman? 


The Acting Chairman: No. 


You have asked Hon. Mr. Phillips and myself to provide 
a report on the proceedings of the committee, and we are 


suggesting the following for the consideration of the 
committee: 


The Standing Senate Committee on Banking, Trade 
and Commerce, to which was referred the Bill C-259, An 
Act to amend the Income Tax Act and to make certain 
provisions and alterations in the statute law related to or 
consequential upon the amendments to that Act, has, in 
obedience to the Order of Reference of Saturday, 
December 18th, 1971, examined the said Bill and now 
reports the same without amendment. 


Your Committee, however, considers it urgent that the 
following observations be made. 


As a result of a reference to your Committee by the 
Senate on September 14, 1971, your Committee consid- 
ered the Summary of 1971 Tax Reform Legislation and 
the Bill based thereon, being Bill C-259, which Bill 
received first reading in the House of Commons in June. 
The present Bill C-259, although amended in part, is in 
substance substantially the same Bill which received 
first reading in June in the House of Commons. 


As this Committee’s first preliminary report states— 
your Committee has heard a number of representations 
and has received a number of written submissions on 
the proposed legislation.” As a result of its deliberations 
and studies your Committee submitted to the Senate its 
First Preliminary Report on November 4th, 1971, its 
Second Preliminary Report on November 30th, 1971, and 
its Third and final Report on December 13th, 1971. 


These Reports include a series of recommendations 
for suggested amendments to Bill C-259. In approving 
this Bill today this Committee reiterates with the great- 
est possible emphasis that the recommendations for 
changes in the Bill as contained in these Reports, are of 
continuing importance and relevance. 


Your Committee further recommends to the Minister 
of Finance and the Minister of National Revenue the 
following: 


(1) That a method be found to deal with the subject- 
matter of the distribution of corporate undistributed 
income accrued subsequent to December 31, 1971, ina 
manner similar to the method proposed in Bill C-259 
for dealing with corporate undistributed income 
accrued prior to January 1, 1972; and 


(2) That the Minister of National Revenue give binding 
advance rulings on a written set of facts as to: 


(a) The exercise of ministerial discretion under the 
Income Tax Act; and 


(b) As to whether a receipt would be an income 


receipt or a capital receipt under the Income Tax 
Act. 


Your Committee is aware that the House of Commons 
has at times questioned the right of the Senate to amend 
legislation designed to impose taxes. Without discussing 
that issue in any way, your Committee nonetheless is of 
the view that the compendious context of the Bill urgent- 
ly calls for a series of amendments which will clarify 
and simplify certain sections thereof and excise others. 


In view of the statements made by the Minister of 
Finance before your committee on December 13 and this 
day, your committee confidently expects that the Gov- 
ernment will give meaningful consideration to the 
recommendations of your committee in respect of Bill 
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C-259 in amending legislation to be presented to the 
House of Commons as soon as possible in 1972. 


It is therefore expected that the Government will give 
intensive and meaningful attention to the views 
expressed herein having regard to the important role 
that the Senate of Canada has played and is playing in 
the Government of this country as one of its two con- 
stituent parliamentary chambers. 


“Respectfully submitted,” blank, “Acting Chairman”. 
Senator Cook: That is pretty good. 
Senator Beaubien: I think it is good. 


Senator O’Leary: No, Mr. Chairman, I beg your pardon. 
It should be stated in this report to the Senate, which 
will be printed in the press tomorrow morning, that the 
motion to report the bill without amendment was carried 
on division. I think it must be made clear that we did 
not agree to report this bill at this time. 


Senator Belisle: And it was in vain that we wasted our 
time today. 


Senator Martin: I understand that is never done. 
Senator O'Leary: Never done? 
Senator Martin: No. 


Senator O'Leary: It is as well to create good precedents as 
to follow old ones. 


The Law Clerk: It is not customary; I have never heard of 
it, 

Senator Grosart: There is a rule, in effect by indirection, 
against a minority report. It is not quite clear. 


The Law Clerk: No, it is ambiguous. 


Senator Grosart: The rule says that it shall contain the 
report of the majority, but I see no reason why it should 
not be stated in the report that it was not unanimous. 


The Law Clerk: May I suggest that the report could be 
adopted on division? 


Senator O'Leary: I would accept that. 


Senator Martin: For instance, you refer to the advice 
given by the Minister of National Revenue as a binding set 
of rulings. That is quite different from the statement of the 
Minister of National Revenue, which was that advice 
would be given in anticipation. It is not necessarily bind- 
ing, is it, Mr. Phillips? 


Senator Grosart: These are two different matters. 


The Chairman: I would like to deal, first of all, with the 
question of whether or not we should reflect in the report 
the fact that the motion was passed on division. What is 
the feeling of the committee in that respect? 


Senator Martin: What is your view, in your long experi- 
ence, Mr. Chairman? 


The Acting Chairman: It has not been done before, but 
that does not bother me very much. 
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Senator Martin: Even on division? 


The Acting Chairman: No, we have never actually done it. 
As a matter of fact, Senator O’Leary, in commenting on 
the report or at the third reading stage you could always 
indicate that the motion was passed on division. 


We are in the hands of the committee, which is the 
master of its own decision. 


The Law Clerk: That is correct. 


Senator O'Leary: Is this debatable when the report is 
presented? 


The Acting Chairman: Yes. 


Senator O’Leary: I am satisfied as long as I have the 
opportunity to state to the country that we did not unani- 
mously in this committee decide to pass this report at this 
time. 


The Acting Chairman: That is your undoubted right. 
Senator O'Leary: Leave it to me; I will do it. 


Senator Phillips: Mr. Chairman, I do not know why it is 
necessary to insert a sentence dealing with the historical 
argument between the Senate and the House of Commons 
with respect to the Senate’s right to deal with a money bill. 
I do not think that question was raised at any time in these 
deliberations and I wonder why it is necessary. 


The Acting Chairman: We did raise it. The whole tenor of 
Senator Hayden’s dealings has been because of that. Iam 
not too sure that generally it is understood to be one of the 
facts of life in the Senate. I thought, as did Senator O’Lea- 
ry who says you have to bring this out, that we can do it 
effectively in a report such as this. At least, that is what 
my counsel advises. 


Senator Beaubien: Senator Hayden has always main- 
tained that we can amend. 


Senator Grosart: I agree with Senator Phillips. I cannot 
see that it is in any way germane to this report that we 
should argue that which never came up in committee. 


The Acting Chairman: Yes, it came up this morning. 


Senator Grosart: I was here and did not hear it. The point 
is that we have an appropriation bill which comes to us 
with the consent of the Senate. Why should we worry 
about that in this report? 


Senator Martin: Senator Connolly, you are an 
experienced man. You must have had good reason. What 
was in your mind? 


The Acting Chairman: I was thinking only of the constitu- 
tional position of the Senate and not entering the debate, 
to say that without discussing that issue at this time your 
committee is of the view that the bill does call for a series 
of amendments. We are prepared to see it done, as a result 
of the minister’s statement to us, through the House of 
Commons rather than through a direct amendment from 
here. In other words, it is to avoid a clash between the two 
houses of Parliament. However, if it is not the type of 
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recommendation that the committee would now like to 
make to the house, we could say this— 


Senator Martin: I think it is a very wise thing for the 
Senate. 


Senator O'Leary: Were we asked to express our opinion 
on this? 


Senator Beaubien: No. 


Senator Martin: But do we not want to support the 
proposition? 


Senator Phillips: It is not in our terms of reference. 


Senator Beaubien: I think the Senate passed the bill with- 
out amendment because it felt that delay would be a bad 
thing. I think that was the idea of the Senate majority in its 
willingness to pass the bill. I do not doubt for one moment 
that had we received the bill at the beginning of the month 
we would have inserted the amendments we thought we 
should have in the bill. 


The Acting Chairman: The Honourable Mr. Phillips and 
myself are not married to this form of wording, but we 
have had to do things pretty fast since we returned to the 
committee. 


Senator Grosart: I am sure that Senator Hayden would 
not like it. He has said on many occasions that had we 
received this bill in time we would have sent back 
amendments. 


Senator Goldenberg: Would the Acting Chairman again 
read that short section? 


The Acting Chairman: I will read it first without the words 
which we are now discussing: 


nonetheless your committee is of the view that the 
compendious context of the bill urgently calls for a 
series of amendments which will clarify and simplify 
certain sections thereof and excise others. 


The words which we propose to strke out are: 


Your Committee is aware that the House of Commons 
has at times questioned the right of the Senate to 
amend legislation designed to impose taxes. Without 
discussing that issue in any way. 


Is it the committee’s desire to remove those words? 
Senator Phillips: I would so move. 


Hon. Senators: Agreed. 


Senator Martin: I can see the great wisdom in that 
statement. 


The Acting Chairman: We can, of course, raise this ques- 
tion in debate on third reading. 


Senator Grosart: I should like to raise one small point. 


The Acting Chairman: Before you do so, I want to make 
sure that I have the wording correct. It will read: 


nonetheless your Committee is of the view 
et cetera. 
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Senator Grosart: I think that when you read the word 
“context”, you meant content, compendious content. 


Hon. Mr. Phillips: It could be both. Iam guilty of the word 
“context”. 


Senator Grosart: It is the compendious content that wor- 
ries us, not the context. 


The Acting Chairman: We will therefore eliminate “x” and 
Dut tee, 


Senator O'Leary: What is “‘compendious” in doing that? 


Hon. Mr. Phillips: Do we want that out? 
Senator O'Leary: I do not see what it is there for. 


The Acting Chairman: It is agreed: 


that the compendious content of the Bill urgently calls 
for a series of amendments. 


Senator Grosart: Content and context. 


Hon. Mr. Phillips: We would then leave out the word 
“compendious”’. 


The Acting Chairman: It will read “content and context’, 
and we leave out the word “‘compendious”’. 


Senator Lafond: It seems to me that earlier the acting 
chairman used the word “substantially” for the words “in 
substance”’. 


Senator Grosart: I was going to raise that point. 


The Acting Chairman: I noticed that when I was reading. 
Give me a moment to find it. 


Senator Goldenberg: It is right near the beginning. 


Senator Martin: Could you read that paragraph, Mr. 
Chairman? 


Senator Grosart: You said it was substantially the same 
bill. I do not think your friends would like that very much. 


Senator Martin: The Senate has been able to facilitate 
many changes in this bill. 


The Acting Chairman: Shall we take out “in substance” or 
“substantially’’? 


Senator Goldenberg: Take out “substantially”’. 


Senator Martin: Does that take into account the changes 
that have been made in the bill? 


Senator Grosart: It is not the same bill. Who is kidding 


who? , 


The Acting Chairman: I think it puts us clearly on the side 
of people who feel— 


Senator Grosart: The angels. 
The Acting Chairman: —people who feel substantial 


amendments, certainly along the lines recommended by 
this committee, should be reeommended. 


December 20, 1971 


Senator Grosart: They have already made quite a number 
of amendments. I do not recall what the number is. 


Senator Martin: Look at the changes they have made in 
the White Paper. The fact is that there are eight Senate 
proposals that have been accepted with respect to this bill. 


Senator Grosart: 
changes made. 


The minister stated there were 44 


Senator Martin: That is on the White Paper. I am talking 
about the bill. 


The Acting Chairman: Senator Martin, with all due 
respect, I believe, in the deliberations of the committee 
today, we did not extract from the officials the details of 
those eight amendments to which you referred. I do not 
think we should tie ourselves down to those eight 
amendments. 


Senator Grosart: It surprises me, Mr. Chairman, that we 
should start off a discussion with three possible amend- 
ments coming out of Senator Everett’s motion—and a good 
motion it was—without referring to the priority items. I 
feel there should be a clear reference in this report with 
respect to the fact that this committee still feels that these 
nine top priority items should be dealt with and are going 
to be dealt with. 


The way it reads now, we go right into three things 
which are quite narrow, and it gives the impression that 
those are all we are worried about. 


The Acting Chairman: I would suggest, Senator Grosart, 
that that is covered in the subsequent paragraph which 
reads, in part: 


In view of the statements made by the Minister of 
Finance before your Committee on December 13th and 
this day, your Committee confidently expects that the 
Government will give meaningful consideration to the 
recommendations of your Committee in respect of Bill 
C-259 in amending legislation to be presented to the 
House of Commons as soon as possible in 1972. 


Senator Grosart: I would like to see us use the phrase, 
because I think it adds substance to our report, “‘top priori- 
ty items’. That is in our Report No. 3. 


The Acting Chairman: In drafting this clause, Senator 
Grosart, what I was concerned with was that it would be 
clear that all of the recommendations proposed by the 
committee should receive top priority consideration. 


Senator Martin: Mr. Chairman, is this not a private meet- 
ing at this stage? 


The Acting Chairman: No. 


Senator Grosart: That has always been the case when we 
are discussing the report of a committee. 


The Acting Chairman: Perhaps it should be a private 
meeting. 
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Senator Martin: There are members of the other house 
present and we also have members of the press here. 


I think it should be a private meeting. 


The Acting Chairman: Well, I would ask members of the 
press and other strangers to retire until we complete this 
report. 


I would ask the gentlemen of the press to observe the 
amenities in this respect, and to consider that they have 
been sitting in on an in camera meeting. 


An Hon. Senator: Mr. Chairman, are you suggesting that 
the two members of Parliament are strangers in this 
house? 

Senator O’Leary: This thing is going to sound like a 
Toronto Star editorial by the time we are finished. 

Senator Grosart: I think you had better leave it the way it 
is, Mr. Chairman. If any harm has been done, it has been 
done. 

Senator Phillips: Mr. Chairman, may I ask why, consider- 
ing the means we have for photostating, each of us could 
not have had a copy of this in front of us? 

The Acting Chairman: It was just impossible to do it in the 
time we had, senator. 


Senator Isnor: And the staff had already gone home. 

The Acting Chairman: Honourable senators, with these 
changes, is it agreeable? 

Hon. Senators: Agreed. 


The Acting Chairman: I am afraid that the typing of this 
document cannot be completed in time for presentation to 
the Senate this evening, unless we are prepared to sit ata 
later time. 

Senator Cook: It is now past 6 o’clock, so we have to 
wait until 8 o’clock anyway, I believe. Perhaps Senator 
Grosart could tell us; he knows all the rules. 


The Acting Chairman: The Senate has to reassemble in 
order to adjourn for the day. Perhaps Senator Martin 
would give an indication. Is it the intention to reassemble 
the Senate now, and then adjourn? 


Senator Martin: I think we have to meet and adjourn, and 
then we will assemble at 2 o’clock tomorrow. 


The Acting Chairman: Then the report will be prepared in 
time for the meeting of the Senate tomorrow afternoon. At 
2 o’clock tomorrow? 


Senator Martin: At 2 o’clock. 
The Acting Chairman: Is there a motion for adjournment? 
Senator Langlois: I so move. 


Senator Martin: I should like to move a vote of thanks to 
the chairman, to our former colleague the Honourable Mr. 
Phillips, and to Senator O’Leary. 


The committee adjourned. 
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THE STANDING SENATE COMMITTEE ON 
BANKING, TRADE AND COMMERCE 


The Honourable Salter A. Hayden, Chairman 


The Honourable Senators: 


Aird Hayden 
Argue Hays 
Beaubien Isnor 
Belisle Lafond 
Benidickson Lang 
Bourget Langlois 
Buckwold * Martin 
Choquette McElman 
Connolly (Ottawa West) Molgat 
Cook Molson 
Desruisseaux O’ Leary 
Everett Phillips 
* Flynn Quart 
Goldenberg Sullivan 
Grosart Walker 
Hastings Willis 


* Ex officio members 
(Quorum 7) 


Order of Reference 


Extract from the Minutes of the Proceedings of the 


Senate, December 31, 1971: 


A Message was brought from the House of Com- 
mons by their Clerk with a Bill C-176, intituled: “An 
Act to establish the National Farm Products Market- 
ing Council and to authorize the establishment of 
national marketing agencies for farm products”, to 
which they desire the concurrence of the Senate. 


The Bill was read the first time. 


The Honourable Senator Hays, P.C., moved, second- 
ed by the Honourable Senator Fournier (de Lanau- 
diére) that the Bill be read the second time now. 


After debate, 


The Honourable Senator Sparrow moved, seconded 
by the Honourable Senator Molgat, that further debate 
on the motion be adjourned until Tuesday, 11th Janu- 
ary, 1972. 


The question being put on the motion, 


The Senate divided and the names being called they 
were taken down as follows:— 


YEAS 


The Honourable Senators 


Argue, Grosart, 
Bélisle, McGrand, 
Benidickson, Molgat, 
Fergusson, Phillips, 
Forsey, Sparrow—10. 
NAYS 
The Honourable Senators 

Aird, Hays, 
Basha, Lafond, 
Bourget, Langlois, 
Bourque, Lapointe, 
Connolly Lefrancois, 

(Ottawa West), Martin, 
Davey, McElman, 
Duggan, McNamara, 
Fournier Michaud, 

(de Lanaudiere), Petten, 
Goldenberg, Stanbury—21. 
Hastings, 


So it was resolved in the negative. 


Debate was resumed on the motion of the Honoura- 
ble Senator Hays, P.C., seconded by the Honourable 
Senator Fournier (de Lanaudiére), for the second read- 
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ing of the Bill C-176, intituled: ““An Act to establish the 
National Farm Products Marketing Council and to 
authorize the establishment of national marketing 
agencies for farm products”. 


The debate was interrupted, and— 


The Honourable the Speaker having put the ques- 
tion whether the Senate do now adjourn during pleas- 
ure to reassemble at the call of the bell at approxi- 
mately two o’clock p.m., it was— 


Resolved in the affirmative. 1.15 p.m. 
The sitting of the Senate was resumed. 2.05 p.m. 
After further debate, and— 

The question being put on the motion, it was— 

Resolved in the affirmative. 

The Bill was then read the second time. 

The Honourable Senator Hays, P.C., moved, second- 
ed by the Honourable Senator Fournier (de Lanau- 
diére), that the Bill be referred to the Standing Senate 
Committee on Banking, Trade and Commerce. 

The question being put on the motion, it was— 

Resolved in the affirmative. 

With leave, 

The Senate proceeded to Notices of Motions. 

With leave of the Senate, 

The Honourable Senator Langlois moved, seconded by 
the Honourable Senator Bourget, P.C.: 

That the names of the Honourable Senators Argue, 
Hastings and Molgat be substituted for those of the 
Honourable Senators Burchill, Gélinas and Giguére on 
the list of Senators on the Standing Senate Committee 
on Banking, Trade and Commerce. 

After debate, and— 

The question being put on the motion, it was— 

Resolved in the affirmative.” 


Robert Fortier, 
Clerk of the Senate. 
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Minutes of Proceedings 


Friday, December 31, 1971. 
(69) 


Pursuant to adjournment and notice the Standing 
Senate Committee on Banking, Trade and Commerce met 
this day at 3:45 p.m. to examine and consider Bill C-176 
intituled: 

“An Act to establish the National Farm Products Mar- 


keting Council and to authorize the establishment of 
national marketing agencies for farm products.” 


Present: The Honourable Senators Aird, Argue, Belisle, 
Benidickson, Bourget, Connolly (Ottawa West), Golden- 
berg, Grosart, Hastings, Hays, Lafond, Langlois, Martin, 
McElman, Molgat and Phillips—(16). 


Present, but not of the Committee: The Honourable 
Senators Davey, Duggan, Fergusson, Forsey, E. E. Four- 
nier, S. Fournier, Michaud, McNamara, Petten, Sparrow 
and Stanbury—(11). 


In attendance: Mr. R. L. du Plessis, Acting Parliamen- 
tary Counsel. 


In the absence of the Chairman and upon motion duly 
put, it was Resolved that the Honourable Senator Connolly 
(Ottawa West) be elected Acting Chairman. 


The following witness was heard: 


The Honourable H. A. Olson, Minister, 
Department of Agriculture. 


Present, but not heard: 
Mr. S. D. Williams, 
Deputy Minister, 
Department of Agriculture; 
Mr. C. R. Phillips, 
Director General, 
Production and Marketing Branch, 
Department of Agriculture. 


It was Moved by Senator Hays that the Bill be reported 
without amendment. 


It was Moved by Senator Molgat, in amendment, that the 
Committee adjourn to a subsequent date. 


After discussion both the motion and the motion in 
amendment were duly withdrawn. 


At 6:30 p.m. the Committee adjourned until 11:00 a.m. 
Thursday, January 6, 1972. 


ATTEST: 


Georges A. Coderre, 
Clerk of the Committee. 
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The Standing Senate Committee on Banking, Trade and 


Commerce 
Evidence 


Ottawa, Friday, December 31, 1971. 


The Standing Senate Committee on Banking, Trade and 
Commerce, to which was referred Bill C-176, to Establish 
the National Farm Products Marketing Council and to 
authorize the establishment of national marketing agen- 
cies for farm products, met this day at 4.45 p.m. to give 
consideration to the bill. 


Senator John J. Connolly (Acting Chairman) in the Chair. 


The Acting Chairman: Honourable senators, the honoura- 
ble H. A. Olson, the Minister of Agriculture, is present. Is it 
your pleasure that the minister come forward and discuss 
the bill? 


Hon. Senators: Agreed. 


Senator Grosart: We very much appreciate the presence 
of the minister. I am sure that he will not want to stay too 
long. I move that we receive a statement from the minister 
and then adjourn until an appropriate time in order to 
continue our proceedings. It is rather late in the afternoon 
to attempt to discuss the bill, and it is New Year’s Eve. It 
seems to be a fairly general feeling that there are other 
witnesses whom we should call, at which time perhaps the 
minister might make himself available. 


Senator Martin: The minister is familiar with the back- 
ground of the debate, and we may wish to ask him some 
questions, particularly with regard to procedure. 


The Honourable H. A. Olson, Minister of Agriculture: Mr. 
Chairman, I do not have a prepared statement, but I will 
be happy to make an opening statement with regard to the 
provisions of Bill C-176. 


Senator Benidickson: As amended? 


Hon. Mr. Olson: As amended and amended and amended. 


Mr. Chairman, the history of Bill C-176 is based on a 
determination by both levels of government, provincial 
and federal, to try to find the means, under Canada’s 
Constitution, whereby we could set up a legal structure, 
and the administrative machinery within that legal struc- 
ture, to deal effectively with the marketing problems 
which have been faced by agriculture over a long period of 
time. 

As honourable senators know, the federal Government 
has not assumed that it has constitutional jurisdiction to 
deal with intraprovincial trade in agricultural products. 
Further than that, the Government has never assumed 
that it has the power to deal with production controls or 
quota allotments based on that kind of jurisdiction within 


a province, whether the product were to move in intra- or 
interprovincial trade. 


The consequence of this, in historical terms, has been 
that the provinces have set up marketing legislation in 
their respective provinces under their legislative compe- 
tence. That is now true of all of the provinces of Canada. 
Their experience has been that while they have the consti- 
tutional right to make laws, rules and regulations respect- 
ing intraprovincial trade and to do other things to achieve 
that purpose, they do run into severe difficulties with 
respect to interprovincial trade as a result of these market- 
ing boards either having failed to co-ordinate their efforts 
or, indeed, having failed so far to have it set up under a 
national scheme to which both levels of government could 
delegate their authority. 


That, Mr. Chairman, is briefly the basis on which we 
have brought this bill before the Parliament of Canada. 
This bill has been carefully drawn so that we do not make 
any attempt to invade provincial jurisdiction in so far as 
law-making is concerned, but it has also been carefully 
drawn to make sure that the administrative machinery 
that is set up under the provisions of Bill C-176 is capable 
of both receiving and administering delegated powers 
from both levels of government in order to achieve the 
purposes that I outlined some time ago. 


Part I of the bill, that is, clauses 3 to 16, are those 
sections that set up the National Farm Products Marketing 
Council, which shall have the power to inquire into the 
merits of establishing a marketing plan, that give them the 
right to do market research, and all other such things, to 
determine whether or not they wish to recommend to the 
minister and to the Governor in Council whether or not a 
market agency for specific commodities should be 
established. 


There are other clauses that deal with marketing agen- 
cies themselves, but I should say very briefly that the 
National Farm Products Marketing Council, that will be in 
some respects overseeing all of the specific commodities 
agencies, is not permitted to recommend to the minister or 
to the Governor in Council that a marketing agency be 
established unless it is able, by a positive indication, to say 
that there is majority support of the producers of the 
particular commodity for the establishment of that 
agency. 

There are, of course, clauses dealing with such things as 
the requirement to hold public hearings; this is dealt with 
in clauses 8, 9 and 10. Clauses 11 to 16 deal with the 
organization of a National Farm Products Marketing 
Council. Clause 17, in Part II of the bill, deals with what 
the Governor in Council is required to do before issuing 
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the proclamation setting up a marketing agency and the 
plan that it will administer. You will note in clause 17 that 
the Governor in Council must be satisfied that a majority 
of the producers of the farm product, or each of the farm 
products, in Canada is in favour of such an agency. Sub- 
clause 2 of clause 17 deals with the manner in which the 
Governor in Council shall determine whether a majority 
of the producers is in fact supporting the establishment of 
an agency. 


Senator Martin: May I ask a question? What is the exact 
position of the provinces with respect to this bill? Senator 
Hays, in his excellent presentation today, stated that it was 
the wish of the provinces to have this bill passed. Can you 
tell us if this is in fact so? 


Hon. Mr. Olson: I have sent for my file so that I can read it 
verbatim, but in the meantime I will try to recite it from 
memory. 


Senator Benidickson: Some of us are particularly con- 
cerned about how the provinces feel about the amend- 
ments which came down yesterday and this morning, and 
their attitude to them. 


Hon. Mr. Olson: I will deal with it from memory. At the 
meeting held in Ottawa on November 25 or 26 the prov- 
inces recognized the urgency, if I may put it that way, and 
the essential need for national enabling legislation. They 
went on to say, in the communique that was agreed to by 
all of the ministers, that if we were to amend the billina 
way that would require further action on the part of Par- 
liament naming the commodities, that is, with the excep- 
tion of poultry and poultry products, to be included in the 
bill, they would then urge the speedy passage of this bill. I 
did ask unanimous consent of the other place to introduce 
such an amendment to clause 18, and I received that 
consent. It was amended there yesterday to that effect. 


Senator Martin: Mr. Minister, may I ask you this, pending 
the arrival of your notes containing the verbatim position 
of the provinces: Is it a fact that this bill, with its amend- 
ments, represents the wish of the nine provinces, subject 
to the one reservation of the Province of Manitoba? 


Hon. Mr. Olson: Yes, sir. 
Senator Martin: Is that unmistakably the position? 


Hon. Mr. Olson: Yes, sir. For Manitoba, the minister, Mr. 
Uskiw, made it clear that Manitoba had a reservation. 
They had no reservations about the provisions that are in 
the bill. His one reservation was that there should be 
another amendment to the bill, which would require 
unanimous consent of all of the provinces for each mar- 
keting plan. My reply to him is that if you put it around the 
other way, that will also give each province a veto on each 
marketing plan, whether or not they were a significant 
producer of the commodity involved, and I informed him 
that I was not willing to accept that. In fact, the other 
provincial ministers were not willing to accept that either. 


Senator Bélisle: May I ask a supplementary question to 
Senator Martin’s? If you have this, have you got it in 
writing from the nine provinces, and was it as of this 
bees when the alleged statement came out in the other 
place? 
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Hon. Mr. Olson: I think I can give you an unqualified 
“Yes” to that question, because I will give you the exact 
text of the communiqué that was agreed to by all provin- 
cial ministers. I am sure you will agree with me when you 
read the qualification to Bill C-176 that they put on an 
endorsation of that bill, recommending speedy passage, 
and that the amendment you have respecting clause 18 
does in fact meet the request of the qualification in that 
communiqué. 


Senator Forsey: That is subclause (3), is it? 
Hon. Mr. Olson: Of clause 18? 

Senator Forsey: Of clause 18. 

Hon. Mr. Olson: Yes. 


“The Acting Chairman: It is the new subclause added to 
clause 18. 


Senator Forsey: That appears to be subclause (3). 
The Acting Chairman: Yes, that is right. 


Senator Grosart: May I ask you a further supplementary 
question, Mr. Minister? We have had some discussion of 
the effects of clause 2(c)(ii). Does this mean that a province 
or provinces can veto a national scheme? 


Hon. Mr. Olson: No, sir. 


Senator Grosart: What does it mean, then, when it says 
that any other natural product and any part of that prod- 
uct is not a farm product within the meaning of the act 
unless there is a declaration by the _ provincial 
governments? 


Hon. Mr. Olson: If you would not mind, Mr. Chairman, I 
will try to explain the meaning of the whole of that 
subclause. 


As you can see, ‘‘farm product” for the purposes of Part 
I—which is clauses 3 to 16, that is, the functions of the 
council—means any natural farm product or any part 
thereof. Of course, that will be set out from Day 1 of the 
proclamation of this act. 


After that, paragraph (c)(i) puts eggs and poultry in that 
category, so that there does not have to be a further 
declaration from the province. 


Then, paragraph (c)(ii) says ‘‘any other’; so in regard to 
any natural product of agriculture, other than eggs, and 
poultry, and any part of any such product, that would be 
capable of being defined as a farm product under this 
interpretation clause, the Governor in Council would have 
to be satisfied, as a result of a declaration of provincial 
governments, following plebiscites or otherwise—and here 
I want to point out that we must not tell the provinces how 
they can determine this—that the majority of the pro- 
ducers thereof in Canada is in favour of the establishment 
of this agency. My interpretation would be, first of all, if 
we were going to set up a national marketing agency for 
the commodity involved, that we would have to be satis- 
fied that the majority of the producers in Canada were in 
agreement. 


It does not require that each individual province should 
make that declaration that they were willing to delegate 
their legislation. 
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Senator Grosart: It seems to state very clearly that it must 
be as a result of declarations by provincial governments— 
to become a farm product. 


Hon. Mr. Olson: Yes. 


Senator Grosart: To come within the definition of a farm 
product. This is part of the definition section. This clause 
would seem to say that one of the conditions is a declara- 
tion by provincial governments. 


Hon. Mr. Olson: That is right. I think it says two or more 
governments. 


Senator Grosart: No, it says by provincial governments. 
Hon. Mr. Olson: Yes. 


Senator Grosart: Does this mean that there must be two 
provincial governments to make this declaration? 


Hon. Mr. Olson: Mr. Chairman, there would be no need to 
set up a marketing agency under the national legislation if 
there were but one province which wished to have it 
within that province—because, of course, clearly this 
would be within its own jurisdiction. So it has to be two or 
more, or there would be no need for the national legisla- 
tion to apply. 


Senator Grosart: Yes, but what I am asking, Mr. Minister, 
is this: Is a declaration by a provincial government a 
requirement or condition before one of these other prod- 
ucts can be described as a farm product within the mean- 
ing of the act? 


Hon. Mr. Olson: For purposes of this act, yes. 
Senator Grosart: This is a fundamental change in the bill. 


Hon. Mr. Olson: I would like to comment on that, very 
briefly. 


Senator Grosart: Perhaps I should have said, “Is it a 
fundamental change...?” 


Hon. Mr. Olson: It is not a fundamental change in the bill 
because there are other clauses that require the Governor 
in Council to be satisfied that a majority of the producers 
of that product— 


Senator Grosart: Yes. 


Hon. Mr. Olson: So what it is really doing is stating again 
what has been stated in the bill, in other places. 


I refer you to clause 17(2), which was in the bill for 
several months, that the Governor in Council, in order to 
determine whether a majority of producers of a farm 
product are in favour of establishing an agency, may 
request that each province carry out a plebiscite of the 
said producers. That says they may request a plebiscite. 
But if there is this declaration, other than by plebiscite— 
and we cannot impose our rules on the provinces—it is 
essentially the same meaning. 


Senator Grosart: But it has to be a declaration which is 
not technically a part of the bill until this amendment is 
made. 
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Hon. Mr. Olson: No. 


Senator Goldenberg: May I say that Senator Grosart is 
rather confused by the word “declaration’> Does nottthis 
word “declaration” really mean a report of that provincial 
government that a vote has been taken and that the result 
is such and such? 


Senator Grosart: It means a declaration. 
Senator Goldenberg: It means, as a result of the plebiscite. 
Senator Grogart: It says “a plebiscite or otherwise’”’. 


Senator Goldenberg: “Or otherwise” means if there is no 
plebiscite. 


Senator Grosart: But there must be a declaration by pro- 
vincial governments—more than one—before anything 
other than eggs or poultry is a farm product within the 
meaning of the act. That is all Iam concerned with. 


Senator Martin: Could we just have the answer to that? 


Hon. Mr. Olson: I have already answered yes to that. The 
other part of the question was whether this was something 
new in the act, and as far as Iam concerned it is not. 


Senator Grosart: 
obligatory. 
obligation. 


“May” in clause 17 has now become 
It was “may” before, but now it is an 


Senator Martin: That is a matter of interpretation. 


Senator Goldenberg: They both remain in effect because 
of the “or otherwise”’. 


Senator Grosart: No, the “or otherwise’”’ refers only to the 
alternative to the plebiscite. 


Senator Langlois: No, it refers to the requesting of the 
plebiscite alone. Nothing else. 


Senator Phillips: Mr. Chairman, as a supplementary, may 
I have a definition of the word “otherwise” when it comes 
my turn for questioning? And while we are on this clause, 
I wonder why the word “otherwise” has been included in 
here. 


Hon. Mr. Olson: Mr. Chairman, the basic reason is that it 
is not competent, so I am advised, for the federal Parlia- 
ment to pass laws that impose instructions or conditions 
on how the provinces administer law that is passed within 
the competence of their legislature. When you ask what is 
the definition of ‘or otherwise”, there are three provinces 
in Canada, Quebec, Prince Edward Island and Alberta, 
that require a vote before they can set up any marketing 
agency under their own legislation. There are six prov- 
inces that have written their legislation in such a way that 
they can set up a marketing plan and an agency with or 
without a vote. Those provinces are Manitoba, Saskatche- 
wan, Ontario, New Brunswick, British Columbia and 
Nova Scotia. The three that require a vote are Quebec, 
Prince Edward Island and Alberta. 


So they have other means of determining whether there 
is a majority, and whether we agree with it or not in this 
case is irrelevant, because I do not believe we have the 
right to tell them how they should determine this. They do 
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it by public hearings. They do it by many means that are 
not strictly defined as a plebiscite. 


Senator Molgat: Mr. Chairman, “producer” is defined by 
the province in every case. 


Hon. Mr. Olson: Yes. 


Senator Molgat: And can vary substantially from prov- 
ince to province. 


Hon. Mr. Olson: Well, that is right. It does at the present 
time, Mr. Chairman, for the purposes of the provincial 
legislation. But remember that, if we set up a national 
farm marketing agency, all of the provinces will have to 
agree to the same plan—the marketing plan for the com- 
modity. The provinces have already indicated that, if they 
are all going to delegate their legislation—and the defini- 
tion of “producer” is, of course, done by regulation in any 
event for the various commodities,—they would have to 
agree to the plan that would be applied nationally. If that 
was done, then, of course. it would be uniform across the 
country. 


Senator Molgat: But that would be after the plan was in 
effect. 


Hon. Mr. Olson: Yes. 


Senator Molgat: The decision to go into the plan would be 
made by producers defined by the province. 


Hon. Mr. Olson: I think that it might be possible to define 
for the purposes of the National Farm Products Marketing 
Council something much different, but I have to draw to 
your attention here that there are different regulations in 
different provinces respecting the depth to which a mar- 
keting plan might go—that is, if it goes for a commission or 
if it goes for a one-desk selling agency, or if it goes even 
farther where it sets quota production, and so on. If we set 
up a marketing plan which the provinces may tentatively 
agree to, they would also have in some cases an obligation 
to go back to their producers if they intend to increase the 
powers of a marketing agency. And so I think that by the 
time we got to the point where we had a draft plan that 
was more or less tentatively agreed to, that we would use 
the terms and conditions laid down in that plan for other 
things, but more specifically for the definition of a pro- 
ducer so that the vote would be applied uniformally. 


Senator Molgat: But in clause 2. (c)(ii), when you get a 
declaration from the province, that declaration is based on 
the definition that that province has established at that 
point what a producer is. When the province comes to you 
and says, “By plebiscite or by some other means, we say to 
you that the majority of our producers are in favour,” the 


“majority of producers’ means as defined by that 
province. 


Hon. Mr. Olson: I would think that that is probably techni- 
cally correct, but I should also draw to your attention that 
there is a great deal of work which the National Farm 
Products Marketing Council will do prior to having 
reached that position that you are now talking about, and 
that is where you take the vote. The Natisnal Farm Prod- 
ucts Marketing Council has, of course, power to make 
inquiries and to do research and to do a lot of things to 
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determine whether or not they wish to recommend that 
favourable consideration should be given to a plan. And, 
of course, the Governor in Council, or the Minister as a 
representative of the Governor in Council, would set in 
motion other requirements under this act, and one of them 
would be to devise a marketing plan which is provided for 
in clause 2 (e), where it says: 


(e) “marketing plan” means a plan relating to the pro- 
motion, regulation and control of the marketing of any 
regulated product... 


And then it goes on in the other subsections and says that 
the marketing plan may do such things as is the determi- 
nation of those engaged in the growing or production of 
the regulated product. And of course this would constitute 
the electorate or the voters’ list, if you like. As I said, I 
think that once we had a marketing plan, and all the 
provinces were going to subscribe to it and it included the 
definition of producer, then it would be uniform across the 
country. 


Senator Molgat: But that again would be after the plan 
was in operation? 


Hon. Mr. Olson: Not necessarily, and in fact I think it 
would be very unlikely that that would be the case. There 
is an exception to that, of course. I suppose, for example, 
that where they already have provincial marketing plans 
that have been voted and supported by the producers, and 
they already have a full-scale marketing plan in each 
province, it may be ossible under those conditions for us to 
put together a plan that would simply co-ordinate the 
operations of those already there. 


Senator Molgat: What would be the situation if there were 
three provinces, for example, opposed to the plan and the 
other seven were in favour, and those seven constituted a 
majority of producers? 


Hon. Mr. Olson: If the seven constituted a majority of 
producers, that would satisfy the requirement under the 
amended clause 2(c). But here is a situation where we have 
to have the National Farm Marketing Council use some 
judgment and discretion. Certainly there is no point in 
embarking on a national farm marketing agency if there is 
enough of the product outside of the jurisdiction of the 
agency to bring about a high chance of failure before it 
started. So some discretion is required, and what I have 
consistently said throughout the public debate going on 
for many months concerning this is that if there was a 
province which did not wish to join the plan but was at the 
same time a significant producer in terms of the national 
production of the commodity that I would be very reluc- 
tant, if I did not completely refuse, to move forward with 
that plan until all of the provinces who had significant 
production of that commodity in question were agreeable. 


I do not think that can be spelled out any more rigidly 
than that. We hope the Farm Products Marketing Council 
will exercise a certain amount of discretion in these 
matters. 


Senator Molgat: But if a decision were made, there would 
be no opting out. 


Hon. Mr. Olson: Clause 39 provides for opting out by a 
province. 
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The Acting Chairman: That is the dissolution of an agency 
in respect of which an order has been made. 


Hon. Mr. Olson: Yes. That is right, but clause 32, which 
deals with federal-provincial agreements, provides that a 
province making an arrangement or entering into a con- 
tract for a period can designate the length of time for 
which they will delegate their authority and be party to 
such agreement. The province can put a terminal on it, as 
is the case with any other agreement or contract. 


Senator Molgat: That is not how I read clause 32, which 
indicates the possibility of the federal Government making 
an arrangement with a province. 


Hon. Mr. Olson: Mr. Chairman, if the province withdraws 
its delegated authority under its provincial jurisdiction, 
that is the power to deal with intraprovincial trade, market 
and production controls, then, of course, the function of 
the national agency is dead in that province. 


Senator Molgat: Could that province market as it wishes? 
Would there be quotas, and could it sell throughout 
Canada? 


Hon. Mr. Olson: The federal Government exercises that 
jurisdiction. 


Senator Molgat: For example, if there were a hog market- 
ing board established and the Province of Saskatchewan 
did not wish to participate, it would be free to produce all 
the hogs it wished and sell throughout Canada? 


Hon. Mr. Olson: No, it could without signing the agree- 
ment, of course, and I suppose it would be given some 
access to its traditional market. That is included in anoth- 
er clause. In this example, if Saskatchewan would not sign 
an agreement but there was a majority and an overwhelm- 
ing quantity of hogs produced in Canada subject to agree- 
ment, that province then could and would, perhaps, be 
given access to its traditional markets on the same basis as 
other provinces when that product was sold into other 
provinces. 


Senator Molgat: But that is not written out in the bill. 


Hon. Mr. Olson: Well, Iam not sure what you mean by, “It 
is not written out in the bill.” This act, of necessity, is 
based on an agreement to agree. If there is not an agree- 
ment to agree, then obviously we have to do the best we 
can to try to put some kind of marketing plan together, 
bearing in mind the various interests and the sovereignty 
and jurisdiction of provinces, which is like putting many 
pieces together. 


Senator Phillips: I am not sure whether I understood the 
minister correctly. Senator Molgat has raised a very 
important point. If one province, which we will call Prov- 
ince A, has a surplus of hogs, and it then decides to 
withdraw from the marketing council, is that province free 
to ship into Province B which is still under the marketing 
plan? 


Hon. Mr. Olson: I do not believe that the other provinces 
and the federal Government would agree to allow a prov- 
ince to wreck the marketing plan, but I think they would 


probably have access to the market place for their tradi- 
tional supply. 


Senator Benidickson: But the traditional supply may be 
responsible for the general chaos in the market. 


Senator Phillips: How do you relate that to section 121 of 
the BNA Act, if the province is exercising its right in 
interprovincial trade? 


Hon. Mr. Olson: I think the honourable senator is asking 
for a legal opinion on the Constitution of Canada, which I 
am not sure that Iam competent to give. 


Senator Martin: But you are competent to give to the 
committee details of what the provinces wired to you. 


Hon. Mr. Olson: I will have to be guided by the Acting 
Chairman. 


The Acting Chairman: I think the agreement was that the 
communiqué would be put on the record. 


Senator Benidickson: It is not a telegram; it is a com- 
muniqué. Senator Martin referred to a telegram. 


Hon. Mr. Olson: It is a communiqué that was issued 
following a meeting of provincial Ministers of Agriculture 
and the federal minister. Would the committee like me to 
read it in toto? It is dated Ottawa, November 23, 1971. 


The Acting Chairman: Would the committee like to have 
the entire communiqué on the record? 


Hon. Senators: Agreed. 


Hon. Mr. Olson: It reads as follows: 


Agreement was reached today by the federal and 
provincial Ministers of Agriculture on the principles 
necessary to establish policies and programs aimed at 
assisting Canada’s rural areas and provide improved 
opportunities for low income farm people. 


These principles draw upon basic documents pre- 
pared by the Canada Department of Agriculture and 
upon the report by the provincial ministers presented 
to the federal minister in Ottawa on November 22. 


The agreement includes principles which take into 
account the social as well as the economic aspects of 
the rural sector. 


Principles include provisions to enable farm people 
to more readily acquire the land and capital resources 
essential to improving their income. In addition, 
improvement will be made in existing information and 
advisory programs. Programs to be developed will aim 
primarily at assisting small family type farms. 


Further details of the program providing minimum 
acceptable levels will be developed immediately by a 
joint federal-provincial technical committee. Individu- 
al provinces will then be able to enter specific agree- 
ments with the federal Government in accordance 
with the particular needs of farm people in that prov- 
ince. Such agreements will be within an agreed nation- 
al framework. 


Administration of the program by federal and pro- 
vincial agencies within a province will be carried out 
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on the basis of the agreement and the program will be 
under continuing review by an advisory group drawn 
from federal and provincial officials. 


The group also focussed attention on the immediate 
need of some producer groups for national marketing 
agencies including supply management systems for 
poultry to allow them to meet the demands of the 
market place and avoid the disastrously low prices 
resulting from surpluses. There was majority agree- 
ment that legislation was necessary to provide the 
legal framework for a coordinating agency and to 
ensure speedy passage of bill C-176. It was suggested 
that amendments be made to ensure that supply man- 
agement features of the bill were not provided to pro- 
ducers of commodities other than poultry and poultry 
products without a new amending bill. In effect this 
would provide the opportunity for poultry and poultry 
product producers to utilize all features of the bill 
while other commodity producers would only have 
available to them, without further parliamentary 
action, the non supply management features of the 
bill. 


It was noted that the Canada Grains Council has a 
study well under-way on the pricing of feed grains in 
Canada. When the report is available ministers will 
consider whether further study is required to arrive at 
a recommendation on equity of treatment across 
Canada. 


Related problems including price stabilization, 
export development, farm and rural credit and the 
impact of low priced imports were discussed exten- 
sively and it is planned that further consultation be 
held next month to formalize proposals in these areas 
to ensure a strengthening of canadian agriculture and 
to improve producer income. 


Senator Benidickson: Would you mind re-reading the sec- 
tion which you feel indicates that any changes made yes- 
terday are not incompatible with the communiqué? 


Hon. Mr. Olson: The significant part of the communiqué 
which deals with that is as follows: 


There was majority agreement that legislation was 
necessary to provide the legal framework for a coor- 
dinating agency and to ensure speedy passage of Bill 
C-176. It was suggested that amendments be made to 
ensure that supply management features of the bill 
were not provided to producers of commodities other 
than poultry and poultry products without a new 
amending bill. In effect this would provide the oppor- 
tunity for poultry and poultry product producers to 
utilize all features of the bill while other commodity 
producers would only have available to them, without 
further parliamentary action, the non supply manage- 
ment features of the bill. 


Senator Argue: When was that communiqué issued? 
Hon. Mr. Olson: November 23, 1971. 
Senator Argue: And we are still having speedy Passage! 


Senator Bélisle: I asked you a question a while ago sup- 
plementary to Senator Martin’s question and you 


answered an unequivocal ‘yes’. Did you only have the 
communiqué in mind when you answered my question, or 
did you have something else in mind? I believe my ques- 
tion was, “As of this morning, do you have something in 
writing?” 


Hon. Mr. Olson: I think your question related to whether 
the provinces were satisfied that the two amendments 
passed last night in the other place were compatible with 
the wishes of the provincial government. I think that is 
what you asked. I answered, ‘Yes’ to that question, 
because the request that is made here by way of the 
amendment is, I think, completely satisfied by the two, and 
I think it is fair to say the only two, amendments of 
significance that were made last night. 


Senator Sparrow: I am not a constitutional expert, 
although we have some here. The minister has mentioned 
a couple of times that we cannot impose our rules on 
provinces, and that we have not the constitutional right to 
say how a province determines what its producers’ wishes 
are. I think that is what he said. If that is what you said, 
and if that is what you meant, how can you relate that, 
when you that Parliament cannot dictate to the provinces? 
How in clause 2(c)(i) in the same bill can we dictate at this 
time that eggs, poultry and any part of such product can 
be in that. If paragraph (i) can be in that constitutionally, 
why cannot paragraph (ii) be constitutional as well, to say 
that it must be a plebiscite? 


Hon. Mr. Olson: What clause 2(c)(i) says is that a farm 
product for the purposes of this bill is eggs, poultry and 
any part of any such product, and there is no qualification 
to that. That is all it says. 


Senator Sparrow: So are we not then dictating to the 
provinces that those items are in it, regardless of how it is 
determined? They do not even have the right to determine. 


The Acting Chairman: I would gather from the com- 
muniqué that the provinces wanted those two. They 
agreed. 


Senator Sparrow: But the communiqué is not law. This 
bill happens to be law, if it is passed. I am concerned with 
the fact that the words “or otherwise” are in the bill. The 
minister used the word “impose”. If we can impose para- 
graph (i) without a vote or any decision by the provinces, 
such as by legislation, why can we not impose the same 
thing, that a plebiscite be held in each province? 


The Acting Chairman: I think what the minister is saying 
is that in respect of eggs and poultry the provinces have 
delegated, and for that reason the federal authority is 
assuming jurisdiction. It is part of an interprovincial 
agreement. In respect of the other, they write it quite 
differently to take into account the position, and the 
undoubted jurisdiction, of the provinces. 


Senator Phillips: You say it is an agreement, Mr. Chair- 
man. Has that agreement been tabled in Parliament at any 
time? 


Hon. Mr. Olson: No. The communiqué has been tabled. 


Senator Phillips: There is no reason why Parliament 
should not see the federal-provincial agreement. Why the 
secrecy? Why cannot we have it tabled? 
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The Acting Chairman: I do not think there is any question 
of secrecy, if you are taking that-from what I said. All I 
said was that there was agreement. I did not say that there 
was a written agreement, and it is obvious from the com- 
muniqué that there is agreement, a meeting of minds 
between the federal and provincial ministers of agricul- 
ture. And that is as far as I would like to take it. 


Senator Phillips: I do not think it is a signed agreement, 
then. 


Hon. Mr. Olson: If I may answer that, Mr. Chairman, I do 
not know how you can have a signed agreement with the 
Government of Canada, which receives its authority from 
Parliament, before Parliament gives the authority under 
which it could enter into such an agreement. 


Senator Sparrow: On the “majority of producers” aspect 
in (ii) again—and Senator Molgat touched on this—that is 
the basis on which each province will determine what a 
“producer” is. There may be an area in Canada, for exam- 
ple, in cattle,where they could produce a number of cattle, 
a greater extent in numbers, with less producers. So an 
area could supply the greater number of animals on the 
market, with less producers. How do you relate that to the 
“majority”? 

As an example, if a province said that under its provin- 
cial regulations a “‘producer’’ would be one who has two 
animals on his farm, or 12 on his farm, at such-and-sucha 
date, then you might have, in theory, 30,000 of those, or 
whatever the case may be, in an area, “producing”. You 
might have 30,000 head of cattle and half of them would be 
owned by many producers, as against a few producers of 
50,000 head of cattle. This would be the concern, I would 
suggest, for areas that are heavy producers in any com- 
modity, where it is the lifeblood of the country that is 
involved. 


Hon. Mr. Olson: Mr. Chairman, I am advised that all the 
provincial legislation calls for one man one vote. What 
they do from there on is to set out what qualifications are 
necessary for a man to vote. Once he has that qualification 
to vote, there is no further distinguishing between the 
weight of that vote. It is one man one vote. In some 
provinces, the requirement is that they sell $500 worth of 
the commodity in an area. In other places it is so many 
hogs and they must have so many acres of potatoes, what- 
ever it may be. 


I would not like to repeat what I have said—unless you 
wish me to do so—about the marketing plan. It is the 
responsibility of the national farm council to inquire into 
the merits of establishing a marketing plan for a commodi- 
ty. Once they have done that and are recommending to me, 
as the minister—and of course also to the Governor in 
Council—that a marketing plan should be established, 
then we would have to go to the provinces and work out 
this marketing plan. As I pointed out, that marketing plan 
can, and in my view would be, applied uniformly across 
the country. That marketing plan would define or specify 
the qualifications on who is to vote. Just to use round 
figures, supposing they said you need to have 20 head of 
cattle or 100 head of cattle, and that that is applied uni- 
formly across the country—even if a man is qualified to 
vote, because he has the minimum requirements for a 
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vote, he does not get more than one vote because he has 
twice as many cattle. 


Senator Sparrow: Mr. Chairman, may I pursue that for a 
moment? Assuming that that producer was someone with 
a thousand head of cattle, that would mean restricting it in 
certain areas of Canada with a great many producers. If 
the reverse were true, that they said ten head of cattle, 
then you relate it to the area of production, so that the 
production of a few producers then exceeded the produc- 
tion in another area with a lot of producers than would 
otherwise be the case. The bill says it is the ‘majority of 
producers”. It is the importance of that market or that 
commodity to an area. 


Hon. Mr. Olson: Mr. Chairman, I do not think that we can 
get into a position—nor would I like to get into a position 
either—where we distinguish between the votes of 
individuals. I am talking about people. Once they are 
qualified to vote it is one man-one vote. But in the area 
that you are talking about, where it may be significant, 
certainly all the people in that area would have a vote 
providing they had the minimum qualifications for a vote. 


Senator Fournier (De Lanaudiére): Mr. Chairman, although 
Iam not a member of the committee, may I be permitted 
to make one little remark? 


The Acting Chairman: Certainly. 


Senator Fournier (De Lanaudiére): A moment ago Senator 
Sparrow suggested that we were imposing something. We 
are not here to impose our will. Everybody is free. It will 
be the common desire or vote of the committee. I do not 
like the word ‘“‘impose’”’. If it becomes the law, it will be the 
law of the land. I am not prepared to accept that Iam an 
imposer. Of course, I am not a member of the committee 
and what I say would have effect only in the Senate, but I 
should like Senator Sparrow to revise that expression. 


The Acting Chairman: I believe Senator Sparrow was 
referring to the imposition of the view of the federal Gov- 
ernment upon the provincial authority. I think the minister 
has corrected that point. He said that the desire was not to 
ride roughshod, even if the federal authority had the con- 
stitutional right to do so, but to co-operate and to fit in 
with the schemes of the provinces. Is that fair, Mr. 
Minister? 


Hon. Mr. Olson: Yes. 
Senator Fournier (De Lanaudiére): I am happy with that. 


Senator Goldenberg: Mr. Olson, was this legislation dis- 
cussed with representatives of farm organizations and 
others? 


Hon. Mr. Olson: Yes, sir, very extensively with hundreds 
of organizations. 


Senator Goldenberg: With all of the _ principal 


organizations? 
Hon. Mr. Olson: Yes, sir. 


Senator Martin: Mr. Olson, in the light of the reply you 
have just given to Senator Goldenberg, am I right in 
saying that there was a parliamentary committee that 
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went among the farm organizations and ascertained their 
opinions? 


Hon. Mr. Olson: Yes, sir. There was a parliamentary com- 
mittee that sat for hundreds of hours. The figure was 
given for so many hundreds of hours, but I am not sure 
how many it was. They held extensive meetings here in 
Ottawa over quite a long period of time. In addition to that 
they held hearings in Halifax, Quebec City, Ottawa, 
Toronto... 


Senator Martin: And Windsor? 


Hon. Mr. Olson: I am not sure about Windsor, but they 
held hearings in Winnipeg, Regina, Edmonton and 
Vancouver. 


Senator Argue: What year was that? 
Hon. Mr. Olson: 1971. 
Senator Argue: When did they finish those hearings? 


Hon. Mr. Olson: I think the travelling hearings were com- 
pleted in February of 1971. 


Senator Phillips: And you found unanimity and support 
for the bill, of course! 


Hon. Mr. Olson: No, I would not say we found unanimity 
for all the clauses of the bill, but I think it would be a fair 
statement to say that the major farm organizations, and I 
am talking now about the national ones like the Canadian 
Federation of Agriculture and the National Farmers 
Union and several others, agreed with the principles and 
concept of the bill and generally with the bill itself. We 
have stacks of telegrams from these organizations asking 
that it be passed, but there are, of course, some details that 
they made recommendations on, and we have tried very 
sincerely to reconcile the many conflicting recommenda- 
tions to come up with the most acceptable bill possible. 


Senator Phillips: Have you heard from the National 
Farmers Union today? 


Hon. Mr. Olson: No. I have heard through the press, but 
not directly. 


The Acting Chairman: Are there any other questions of 
the minister at this time? 


Senator Martin: What I am concerned about, Senator 
Olson,—I mean Mr. Olson. I keep wanting to promote you, 
and I hope it will come to you after your continuous period 
of good service—is this: we have from you now the view 
that the provinces want this legislation. 


Hon. Mr. Olson: Yes, that is right. 


Senator Martin: And we have from you a statement that 
there has been an exhaustive committee examination of 
this bill by the other house of Parliament. We have the 
third statement that the amendments to this bill represent 
likewise the wish of the nine provinces, in fact of the 10 


provinces with the exception of the one reservation that 
Manitoba makes. 


Hon. Mr. Olson: Yes. 
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Senator Martin: Now what is your timetable? You have 
heard the debate today and you have heard the desire of 
senators to make an examination of the bill. How do you 
see your schedule in relation to the problems that face the 
provinces? For instance, in my province, and I suppose 
this is true of all the others, the Government would have to 
enter into arrangements with farm organizations, and this 
would be quite an extensive thing. We are meeting at an 
unusual time of the year, as did the other house, and all of 
us, regardless of our position, are actuated by the best of 
all possible motives; in other words, we want the best 
legislation possible. But what is your timetable? I ask that 
so that we can address ourselves to that in the light of our 
own situation. 


Hon. Mr. Olson: Mr. Chairman, I will try to answer that 
question. It is very difficult to be specific that there is 
some critical date. As far as I am concerned, that critical 
date is somewhere behind us, because there has been a 
great deal of financial suffering in some commodity 
groups, and in this case particularly the poultry, eggs and 
turkey producer group, because we have been unable so 
far to accommodate them by setting up a national market- 
ing agency. But at this point in time with every day that 
passes this continues to be the case, and as I said, or at 
least as Iam advised, the producer organizations in all ten 
provinces respecting eggs, for example, have come to an 
agreement, but they do not have any legal structure on 
which to formalize and administer that agreement until 
this bill is passed. There is a further complication with 
respect to your province, Senator Martin, and that is that 
they are now in the final stages of attempting to obtain the 
majority producers’ support that this bill talks about. 


If I may put it in very concise terms, the public debate 
indicates that the Province of Ontario would probably 
wish to enter into a marketing arrangement provided they 
were satisfied that it would be administered on a national 
basis. They are not, however, so sure that they would wish 
to do that if it were to apply only to Ontario and not ona 
national basis. It is therefore critical that we can say to the 
producers of egg and poultry products, not only in 
Ontario, but particularly Ontario because of the timing, 
that if they come to an agreement with respect to a mar- 
keting agency we at least have the legal structure on which 
we are prepared to sign an agreement with them and the 
other provinces who have also agreed. 


As I said, the provinces have indicated to me, if I may 
rephrase what they said, that they wish to see speedy 
passage of Bill C-176. I realize that was a month ago, but 
its urgency is just as acute today, if not more acute than it 
was then. I realize that the attempt to achieve, first of all, 
majority producer support, then agreements from the pro- 
vincial and federal jurisdictions, involves many pieces 
which have to go together as a result of negotiation and 
agreement. 


It therefore seems to me that if we are at that point in 
time at which there is a very high level of agreement and 
disposition to enter into a satisfactory arrangement, every 
day that passes is damaging to a very large part of the 
rural and agricultural sector of the economy. 


Senator Benidickson: With respect to the question of 
urgency, when you answered Senator Martin you put first 
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the question of poultry and eggs. I am no farmer, but Iam 
a consumer. I recall some months ago the papers con- 
tained many reports with regard to the chaos in this par- 
ticular production field. I have not heard of it recently, but 
I know I am paying higher prices for all poultry products. 
I therefore wonder if it has settled down? There do not 
seem to be bargain prices for those products such as there 
were at a certain point in time. What has happened in the 
meantime? 


Hon. Mr. Olson: There has been a kind of gentlemen’s 
agreement, if you like, among the provinces in an 
endeavour to hold down some of this surplus production. 


Senator Benidickson: Was it dumping? 


Hon. Mr. Olson: It was to hold down the surplus produc- 
tion so that there were not great quantities of surplus eggs 
and broilers on the market at disastrously low prices. Asa 
consumer, you probably refer to them as bargains, but it is 
a disaster to the farmer producing them. The federal Gov- 
ernment took action on two occasions to assist in this 
situation. In July, for example, we entered into a program 
under which we brought 50,000-30-dozen cases of eggs. We 
took them off the market, dried them and included them in 
our world food program. That took some of the pressure 
off the market. It did not raise the price, but it helped the 
situation from becoming all the more disastrous. 


On November 1, I announced a fowl slaughter program 
which hopefully would have taken off another 320,000 to 
350,000 fowl, which would otherwise be recycled and put 
back into the laying pens. That was not so terribly success- 
ful, I have to admit. We hoped that if we could reduce 
production by something like 3,000 to 5,000 cases per week, 
we would stabilize the market to some extent. 


These three things—the kind of agreement to stop cut- 
ting each other’s throat, the program where whereby we 
took some of these eggs and put them in the world food 
program, and the fowl! slaughter program to accelerate 
that slightly—have worked together to stabilize the situa- 
tion somewhat. 


I have to say that I am very, very fearful about what 
could develop two or three months ahead unless we are 
able to give legal status to the agreement which seems to 
have been reached. 


Senator Argue: I am interested particularly in the role 
that farmers and farm organizations will play in this. I 
notice that the proposed council is to have between three 
and nine members. Perhaps the minister is in a position to 
tell us whether the number is likely to be three or nine. In 
other words, will the proposed council be as broad as nine 
might make it, or as narrow as three might make it? 


Hon. Mr. Olson: There will be three to start with. There 
may be more, but there will have to be at least three. 


Hon. Mr. Argue: Of which two will be farmers? 


Hon. Mr. Olson: The bill says producers. I would be 
extremely anxious to obtain three highly competent people 
in this field immediately. 


Senator Argue: Do you have anyone in mind? 
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Hon. Mr. Olson: Obviously we have done some canvassing 
of the prospects. Perhaps one commodity, such as poultry, 
might be enough to start with. However, let us assume that 
potatoes were te-come in. They may not be very far behind 
poultry, and certainly I would want one person on the 
council who was thoroughly familiar with the marketing 
of potatoes. The council would expand in proportion to the 
number and variety of commodities that came in. I am 
sure that Senator Argue realizes that there is quite a 
significant difference in the marketing of various products 
that might come in. In other words, farm products are 
certainly not all marketed in the same manner. 


Senator Argue: The proposed council seems to have an 
enormous amount of power, but it seems to me that there 
is not necessarily adequate assurance that the voice of the 
producers will be well represented. I know that could be 
argued. 


Hon. Mr. Olson: The majority of them would be pro- 
ducers. We start out from that point. The National Farm 
Marketing Council is then responsible to the minister, the 
minister is responsible to Parliament, and the honourable 
senator knows to whom Parliament is responsible. There 
is a chain there. It is pretty important that the producers’ 
interest be paramount. 


Senator Argue: The word itself would denote a much 
larger body than this. I would have thought there would 
have been some formula whereby there was greater assur- 
ance that the producers themselves, in a fairly direct way, 
would be represented. So it will not be misunderstood Iam 
in favour of the bill as it stands, in my opinion, a great deal 
of progress has been made, but, nonetheless, as a farmer I 
would like to see a greater voice at the grass roots level. 


Correct me if Iam wrong in my interpretation of this... 
Hon. Mr. Olson: May I just say one thing? 
Senator Argue: Yes. 


Hon. Mr. Olson: I just want to make the point that the 
agencies themselves will be operating the marketing plan, 
and here again there is a requirement for a majority of 
producers on the board of each agency. There is a double 
situation where you must have 50 per cent of the pro- 
ducers on the council and you also must have 50 per cent 
or a majority, is the word that is used, of persons on the 
agency itself. 


Senator Argue: What I was going to refer to was the 
clause that deals with advisory committees of the agencies. 
I must admit I get mixed up with all of the draft bills that 
we have received. I marked the earlier one because it was 
the only one I had, until this later one came in, and they 
are not exactly the same. In any event, in the one which 
was passed by the House of Commons last night, at page 
19, subparagraph (g), it states: 


For the establishment of consultative or advisory 
committees— 
that is of the agencies. 


...consisting of members of the agency or persons 
other than members or both;... 
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That would suggest to me, right off hand, that this provi- 
sion is for the agency to be adviser to the agency, because 
members of the advisory committee can be members of 
the agency. 


It would seem to me that if it were to be an independent 
advisory committee they would need to have members of 
the agency on the committee. I may be wrong in my 
interpretation. 


Hon. Mr. Olson: Mr. Chairman, we have a number of 
these consultative or advisory agencies set up at the pre- 
sent time. For example, we have one with the Wheat 
Board; we have one with the Canadian Dairy Commission; 
and we have one with the... 


Senator Argue: You have one with the Eastern Feed 
Board. 


Hon. Mr. Olson: Yes. On every one of them there is one 
member of the agency who is also a member of the adviso- 
ry committee, and they sit with them. We put them in there 
so that one of them, either the chairman or someone desig- 
nated by him, could sit with the advisory committee. How- 
ever, it is one member of the agency only. For example, 
the Chairman of the F.C.C. sits with the advisory commit- 
tee, but all of the others are producers. 


Senator Argue: If that is what it means, then I have no 
objection. As it is, it seemed to me that the agency was 
advising the agency. The other part I question is as 
follows: 


...consisting of members of the agency or persons 
other than members or both;... 


It would seem to me that it might have been advisable to 
spell out that these would be representatives of producers 
or farmers or farm organizations, or whatever you want to 
call them. In other words, this would be a grassroots voice 
in an advisory capacity to the agency, rather than, as it 
would seem to me, giving the agency the power to select its 
own advisers, subject to the veto of the council. 


The Chairman: Who else could they get? 


Senator Argue: You would be surprised. They might load 
it with packers or directors of banks. 


Hon. Mr. Olson: Mr. Chairman, there is certainly a great 
need and desire to have producers on these agencies. Iam 
sure Senator Argue would agree with me that if we are 
going to set up advisory committees to marketing agencies 
it might be extremely useful to have someone who was 
competent in marketing, maybe domestically, maybe inter- 
nationally, and so on. 


Senator Argue: In the council, you said, they will be 
producers, but in the advisory agency it is left wide open. I 
would think you might strengthen it from the producers’ 
point of view if it read a little differently. 


Hon. Mr. Olson: I can assure you that has been the result 
of those committees that have been set up. 


Senator Molgat: Mr. Minister, you referred a number of 
times to the vote after a plan is established. There is no 
provision that there must be a vote. The provision that I 
see is that you may ask for a plebiscite, but a plan could be 
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set up simply if enough provinces indicate to you that they 
are in favour, and that this represents the majority of 
producers. Is that not correct? 


Hon. Mr. Olson: I am not quite sure I get the gist of the 
timing of your question. 


Senator Molgat: Let us assume that a sufficient number 
of provinces, say eight provinces, give you a declaration 
that the majority of their producers are in favour of a 
plan, and this represents the majority of the producers in 
the industry in your view, it can then proceed without a 
vote; the plan can be set up, can it not? 


Hon. Mr. Olson: Three provinces—Quebec, Prince 
Edward Island and Alberta—cannot, because they require 
a vote under their own law. That varies, too. Quebec 
requires a 66 2/3 per cent majority; so does Prince Edward 
Island; Alberta requires a 51 per cent majority. I want to 
be practical here. If you try asking me to show you the 
exact legal terminology in the bill that calls for this, I will 
find it difficult. 


Here is the sequence of what would happen. In the first 
instance, the provinces would come to the National Farm 
Marketing Council and suggest that they think there ought 
to be a national farm marketing plan for, let us say, 
potatoes. The council is required to inquire into the merits 
of that, to look into it and have proposals, and perhaps do 
some work on drafting a marketing plan that could be 
operated. That is about as far as that would go up to that 
point. If it were subsequently determined that the national 
council wanted to recommend that to the Governor in 
Council, I think the provinces would go back and, by 
agreement, look at the marketing plan that was proposed 
to be agreed to. They would apply the rules that were set 
out in that proposed marketing plan to their own situation 
within that province, including what you are concerned 
about, which is the definition of who can vote, the qualifi- 
cation of who can vote. 


It would be at that point, which would be several stages 
after the initial consideration was taken into account, that 
they would then apply the terms and provisions of the 
proposed marketing plan in establishing whether the 
majority of those producers gave their approval. At that 
point, as I said, I am relatively certain that the provinces 
will have to agree that they are going to apply essentially 
the same criteria as other provinces in making that deter- 
mination. Here we get into some difficulties about my 
trying to say, either in statutory law or otherwise, what 
exactly then provinces have to do, because they have to 
agree to agree. But once they have agreed to what the 
marketing plan is going to be, or the tentative marketing 
plan is going to be, then it would be my opinion that that 
would be applied uniformly in those provinces, and they 
would have to apply the same criteria in that uniformity. 


Senator Hastings: The concern in the west is largely from 
the red meat producers. There seems to be agreement in so 
far as poultry and eggs are concerned. The people con- 
cerned in livestock groups, the cattlemen, have not seen 
these agreements, obviously. These came out during the 
course of yesterday’s debate, did they not? 


Senator Argue: They are part of the bill. 
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Hon. Mr. Olson: I do not think they saw the exact word- 
ing, but the representation that we have seen, is that they 
were aware that the provinces had made this representa- 
tion some time ago, I am fairly sure. 


You see, there is a difference of opinion here, I think, on 
what was in the bill prior to these two amendments going 
in last night. I have stated, and I am still of the same 
opinion, that in practical application of the law, what those 
two amendments do, with one or two exceptions, is a 
repetition of what was in the bill before. 


I do not wish to try to mislead you in any way that all of 
the qualifications as to ‘“‘a farm product” were in it, but I 
am saying that when you get to the point of setting up an 
agency all these steps would have to be taken in any event. 


There is one difference in the amendment to clause 18. 
that is, it requires a further action by the Parliament of 
Canada to name a commodity after all the other measures 
have been taken. That was not in there before, but that 
means we have to bring in an amending bill, naming the 
commodity, and put it through both houses of Parliament, 
if we want “supply management” as a feature of the 
program. 


Senator Hays: I wish to preface my question with an 
observation. It is only a little less than eight years ago that 
we had something like 450 million pounds of butter in 
Canada, with millions of pounds of powdered milk, and so 
on. The fact that this has been agreed to is, I believe, 
sufficient. I would like to move that we rise and report the 
bill without amendment. 


Senator Bélisle: I object. 
Senator Phillips: I object. 


The Acting Chairman: I have a motion from Senator 
Hays, that the bill be reported without amendment. 


Senator Argue: I wish to say a few words. It would be a 
great mistake to pass this motion, certainly with the minis- 
ter here. He has been very competent and I wish him all 
the success in the world. He told us that the last time the 
farm organizations were heard was February of this year. 
We were told that by various people—not by the minister. 


Hon. Mr. Olson: I do not want to leave any misunder- 
standing. I said, when the committee was travelling. 


Senator Argue: Was that the last time the committee 
heard the farm organization representatives? 


Hon. Mr. Olson: No. There have been meetings since then. 


Senator Argue: I do not think they were heard for some 
months. I think this is one of the questions being asked. I 
do not believe the farm organizations have been heard for 
some months, and I believe the amendments before us are 
exceedingly important. I have not heard anything yet that 
would suggest that if this bill is not passed today this 
whole thing is going to collapse. I think there is a gentle- 
man’s agreement, based on speedy progress, speedy pas- 
sage of required legislation. I think the Senate could bring 
about the speedy passage of this legislation after some 
further sessions of this committee, and after we have 
made the bill available to farm organizations and hear 
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them, if they wish to be heard. Therefore, I feel that we 
would be doing a great disservice to the Senate and to the 
country by shutting off our deliberations by this means at 
this time. 


Senator Phillips: Mr. Chairman, in the course of my 
remarks this afternoon I left out certain portions of my 
notes. Perhaps unwisely I accepted the word of the Leader 
of the Government in the Senate that we would be able to 
ask questions, that we would have all the time we wanted 
here, and that we would be in the hands of the committee. 
We have not been in here long enough to even hear a 
statement from the minister. And now we get a closure 
motion. It is absolutely ridiculous, and it is a double-cross 
of the worst kind. 


The Acting Chairman: It is in the hands of the committee. 
There is no closure. 


Senator Martin: No, there is no closure. 


Senator Phillips: If there is no closure, then why the 
motion? 


The Acting Chairman: Any member of the committee is 
entitled to move a motion at any time and the committee 
will decide it. 


Senator Forsey: There are several of us who have ques- 
tions to ask. I have two questions of importance that I 
want to put. lam simply staggered by this motion. 


Senator Phillips: It is a double-cross of the meanest kind. 


The Acting Chairman: Well, it is open to any member of 
the committee to amend the motion, if he so desires. 


Senator Molgat: In the course of the debate this afternoon 
there was some feeling that the debate should be 
adjourned to some time next week or to some other date. 
From further discussion I understood that a compromise 
was reached and that Senator Langlois was prepared to 
move a motion that this committee adjourn to some time 
probably next week. At that stage I was not a member of 
this committee, and that is why he did that. But once I 
became a member of the committee Senator Langlois 
indicated to me that he expected me to do so. 


Senator Hays: Mr. Chairman, if there are more questions, 
I would be glad to withdraw my motion. 


Senator Martin: I would think so at this stage. It is dif- 
ficult for me at this time because I am a colleague of Mr. 
Olson’s, but this Senate is trying to do its job. It has spent 
a lot of time today in a general debate. It has this bill 
before it now. Obviously, the senators, as you can sense 
from their remarks, are anxious to have a full examination 
of this bill. If it could be established by you, Mr. Olson, 
now, that this bill must be passed now or there will be a 
disaster, then there is no doubt in my mind what senators 
would do. But some of them wish to have the opportunity 
of further examination of certain situations. 


Can you help us in this, Mr. Olson? 
Hon. Mr. Olson: Mr. Chairman, perhaps this will be a 


slight repetition of what I said a few moments ago, but my 
view is that a great deal of urgency has been expressed by 
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the Government, and by the governments of all ten prov- 
inces, but to put a date on which a disaster will occur if the 
bill is not passed and so on is not possible. I do know that 
there is a serious situation for producers of poultry. That 
situation applied to other provinces as well, but I confine 
my remarks solely to poultry for the moment because they 
are at the stages where they have advised me that they are 
ready to sign an agreement, if they can have the legal 
structure under which to do so. The situation is that they 
have suffered a great deal financially over the past few 
months. You know about the “chicken and egg war” as 
well as I do. With every day that passes there is going to be 
more damage to the industry. 


I wish to say also, and I say it very sincerely, that I am 
fearful of agreements breaking down as more and more 
time passes. We have seen this happen in international 
agreements where there has not been an overall co- 
ordinating agency that has been agreed to. Inasmuch as 
the poultry producers are at that stage at least, they have 
been telephoning, wiring and telegraphing me and coming 
in to see me almost every week, pleading with us to try to 
do something to get this legal structure so that they can get 
on with the agreement they have been waiting weeks for. 


The fault obviously is not with the Senate. This bill has 
not been to the Senate until today. The fault for that 
holdup lies elsewhere, as you all know very well. 


Senator Martin: It certainly does not lie here. 


Hon. Mr. Olson: But the point is that the urgency that I 
see not only for the whole of the national marketing plan 
that could be set up now is one thing. I do not want to 
repeat the situation in Ontario, but in my view and in the 
view of the Minister of Agriculture and Food in Ontario 
that is also critical, and so I do not know how I am going to 
convince you, but I tell you my own opinion. 


Senator Martin: I am not asking you to convince me. Iam 
asking you to help me. 


The Acting Chairman: Perhaps I might intervene at this 
moment. It is obvious to the Chair, at least, that there area 
number of questions that a number of the members of the 
committee have to ask, and at this stage the question 
which I put to the committee is this: Is this the appropriate 
time to do so? In considering that I think it is fair to say to 
the minister that the Senate, certainly this committee, has 
no intention of introducing any protracted delay in con- 
nection with the consideration of this legislation. But there 
may be some delay that is required for senators to satisfy 
their responsibility as legislators in this country. That, I 
think, is the idea that motivates members of this commit- 
tee. It may be that that can be satisfied very quickly, but 
perhaps not now. Senator Forsey’s remarks seem to indi- 
cate that. So I think we have a motion before us that the 
bill be reported without amendment. I have not had any 
contrary motion or amendment. 


Senator Molgat: I was in the process of proposing the 
amendment that has been discussed this afternoon in the 
Senate. I regret the minister was not in the gallery at the 
time of that discussion because he would have heard the 
views of the senators, as expressed at that time, and what 
was said by Senator Langlois. The amendment I wish to 
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propose is that the committee do not report but rather 
adjourn until Thursday, January 6. 


Senator Belisle: I second that motion. 


The Acting Chairman: There is no seconder required in 
committee. 


Senator Hays: Mr. Chairman, if there are some more 
questions to be asked, I will be glad to withdraw my 
motion. 


Senator Phillips: In support of Senator Molgat’s motion, I 
am prepared to come back tomorrow or Monday, but I do 
not see how we can deal with it now. I have at least one 
hour’s questioning of the minister, and I do not see how we 
can possibly come into a committee or ever accept the 
word of the Leader of the Government again if we are 
going toclose... 


The Acting Chairman: There is no question about that, 
Senator Phillips. I do not think you have to worry about 
that part. As to the question of the word of the Leader of 
the Government, I do not think we raise that here. Do not 
do that. 


Senator Hays: I would be glad to withdraw the motion. 


The Acting Chairman: Perhaps you would like to take a 
lead from the Chair on this point. Senator Molgat suggests 
Thursday. 


Senator Benidickson: Senator Hays said he will withdraw 
his motion. 


The Acting Chairman: I know, but Senator Molgat has an 
amendment. Let us take it that Senator Hays’ motion is 
now withdrawn. Is that agreed? 


Hon. Senators: Agreed. 


The Acting Chairman: Senator Molgat, perhaps you would 
now care to introduce a motion? I would like to suggest 
that you consider a Wednesday sitting because of the fact 
that the work week in Parliament ends on Friday. It is not 
desirable that the Senate be constricted by any time factor 
which would prevent adequate consideration. 


Senator Molgat: As was discussed in the house this after- 
noon, Mr. Chairman, my only concern is to be able to 
contact producer groups in my province with respect to 
the new amendments. In view of the long weekend that a 
number of them will take, there may be problems in con- 
tacting them in time for a Wednesday meeting. On the 
other hand, I recognize the minister’s legitimate request to 
deal with this as quickly as possible. I do not wish to delay 
any longer than is necessary. As far as I am concerned, 
Thursday would be more suitable. If the following Tues- 
day is preferred, I do not care. 


The Acting Chairman: Do you move, Senator Molgat, that 
the committee rise now and reassemble at 11 o’clock in the 
morning on Thursday, January 6, 1972? 


Senator Langlois: 2 o’clock in the afternoon. 


The Acting Chairman: We have to ascertain if our star 
witness can be present. Would the minister be available on 
January 6 at 11 o’clock, or at 2 o’clock? 
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Hon. Mr. Olson: Mr. Chairman, I would have to cancel 
some meetings, but I regard the passage of this bill as so 
important that I will attempt to do that. 


The Acting Chairman: So you will be here? 
Hon. Mr. Olson: Yes, I will. 


Senator Phillips: Mr. Chairman, with respect to the hour 
of the meeting, we should bear in mind that members of 
the other house will probably be returning for royal 
assent. Therefore I favour the committee meeting at 11 
o’clock, with the hope and expectation that we could com- 
plete our study on that day. 


The Acting Chairman: On Thursday? I do not think Sena- 
tor Phillips, we can anticipate that, and I consider it to bea 
very chancy business. If the committee is of the opinion 
that we could start at 11 o’clock in the morning, the Chair- 
man will be here and, I hope, a quorum of the committee. 
The questioning can continue and go on into the afternoon 
and evening, if you so desire. 


Senator Belisle: Will we be permitted to invite outside 
witnesses? 


The Acting Chairman: That is up to the committee. I do 
not think we will cross that bridge before we come to it. 


Senator Belisle: If the committee decides it will not, what 
is the use? 


The Acting Chairman: Perhaps the committee is in a posi- 
tion to make a decision now. However, I do not think so, 
because there are still questions to come. 


Senator Belisle: Senator Molgat said he would like to 
invite other witnesses. 


Senator Langlois: It should be pointed out that it has been 
the long-standing practice of Senate committees to accept 
requests of witnesses to appear. I see no reason to change 
this. 


Senator McElman: Mr. Chairman, is it practical to suggest 
to the minister that between now and the next meeting of 
the committee he could perhaps contact the provinces? I 
ask because there seems to be doubt in the minds of some 
senators, and we would like confirmation that the amend- 
ments are not in conflict, in any sense, with the agreed 
protocol. 


Hon. Mr. Olson: Mr. Chairman, I will certainly have my 
office make an attempt to do that. I am aware that some 
provincial Ministers of Agriculture are away on holiday. I 
do not believe that I can get an opinion from anyone other 
than the ministers that would satisfy the request, but we 
can try. 


Senator Forsey: You told us how urgent this was. You 
have been telling us that the sky would fall in if the bill did 
not go through in jig time. Tell them the same thing. 


The Acting Chairman: In fairness to the minister, he did 
not say that. 


Senator Forsey: But that was the sense of it. 
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The Acting Chairman: That is not what the minister 
inferred. 


Hon. Mr. Olson: In reply to Senator Forsey, I say to him, 
without qualification, that what is in the bill now before 
you has the endorsation of all the ministers. 


Senator Forsey: Why did you not say that to Senator 
McEl]man just now? 


Hon. Mr. Olson: That was not the question. He asked me if 
I would contact them again. 


Senator Forsey: He said some of us were uneasy about 
this. 


Senator Benidickson: I think we have to take the minis- 
ter’s word on this. 


Senator Martin: Mr. Chairman, before you put the ques- 
tion, I would like both yourself and Senator Langlois to 
address yourself to this point. How long the matter takes 
is, of course, for the committee to decide. A moment ago 
Senator Phillips thought that we had to take into account 
the other place if we were going to have royal assent. 
Senator Langlois and I have to know whether we must 
recall the full Senate. What do we do? Has Senator Lan- 
glois an idea? The members of the committee are not 
sufficient in number to constitute a quorum of the Senate. 


The Acting Chairman: Perhaps I can help the honourable 
senator to some extent. The Speaker has the authority to 
summon the Senate at will. I assume that the motion to 
adjourn today will be to a date in January, certainly after 
January 6. If the committee should finish its deliberations 
on the 6th, perhaps it would be appropriate to recall the 
Senate for the 7th. 


Senator Benidickson: You would have to consult the offic- 
ers of the other house. It does not matter when we are 
recalled. 


The Acting Chairman: Certainly the other house will have 
to be recalled, but the other house has it within its power, 
by an order made this morning, to be recalled for royal 
assent. 


Senator Martin: But the point made by Senator Phillips is 
very important. He thought that the proceedings might be 
finished on Thursday; but I do not think it is clear that 
that will be the case. Can we, in fairness, ask others to 
come here when they have no immediate business? 


The Acting Chairman: I do not wish to give advice to the 
Leader of the Government, but depending upon the result 
of the committee’s first day of sitting, a decision could 
then be taken as to when the Senate should be summoned. 


Senator Martin: That would clearly mean that it would 
not be until the following week. 


The Acting Chairman: Not necessarily. 
Senator Martin: How could we sit unless it were on a 
Saturday? 


The Acting Chairman: As I understand it, under the rule 
that the Speaker now works on, the Senate can be sum- 
moned at any time and there is no notice required. 
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Senator Martin: We would have to give adequate notice, 
but it is not only the Senate that is affected; the other place 
is also affected if this bill is going to be made law after it 
has been dealt with by the Senate. 


The Acting Chairman: That is their responsibility, but 
between the two houses there could be an accommodation 
worked out. In any event, I feel this is beyond the purview 
of this committee. While we would like to help the Leader 
of the Government, I think that the way is fairly clear for 
him to decide on what steps he should take following 
whatever disposition is made of this bill by this committee. 


Senator Martin: I must say, with great respect, that I do 
not think there would be any chance, unless we pass the 
bill quickly on Thursday, of our being able to provide 
royal assent before the following week. 


The Acting Chairman: That may be. 


Senator Martin: I want Mr. Olson to be aware of the 
implications of this. In my opinion, we would not be able 
to give royal assent to this bill before January 10. 
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Senator Bourget: We are at the call of the chairman. 


Senator Martin: Yes, but the chairman might not know 
Thursday night what to do. 


The Acting Chairman: Senator Martin, I think we are all 
sympathetic to your problem, but so far as this committee 
is concerned it cannot decide... 


Senator Martin: I realize that, Mr. Chairman, but Iam just 
seeking advice. 


Senator Phillips: See me after the meeting, and I will give 
you advice. 


The Acting Chairman: I will put the question to the com- 
mittee. Shall the committee rise now and reassemble at 11 
o’clock on Thursday, January 6, 1972? 


Hon. Senators: Agreed. 


The committee adjourned. 
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THE STANDING SENATE COMMITTEE ON 
BANKING, TRADE AND COMMERCE 


The Honourable Salter A. Hayden, Chairman 


The Honourable Senators: 
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Argue 
Beaubien 
Belisle 
Benidickson 
Bourget 
Buckwold 
Choquette 
Connolly (Ottawa West) 
Cook 
Desruisseaux 
Everett 
Flynn 
Goldenberg 
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Hayden 
Hays 
Isnor 
Lafond 
Lang 
Langlois 
Martin 
McElman 
Molgat 
Molson 
O’ Leary 
Phillips 
Quart 
Sullivan 
Walker 
Willis 


Order of Reference 


Extract from the Minutes of the Proceedings of the 
Senate, December 31, 1971: 


“A Message was brought from the House of Commons 
by their Clerk with a Bill C-176, intituled: “An Act to 
establish the National Farm Products Marketing Council 
and to authorize the establishment of national marketing 
agencies for farm products”, to which they desire the 
concurrence of the Senate. 


The Bill was read the first time. 


The Honourable Senator Hays, P.C., moved, seconded 
by the Honourable Senator Fournier (de Lanaudiére) that 
the Bill be read the second time now. 


After debate, 


The Honourable Senator Sparrow moved, seconded by 
the Honourable Senator Molgat, that further debate on the 
motion be adjourned until Tuesday, 11th January, 1972. 


The question being put on the motion, 


The Senate divided and the names being called they 
were taken down as follows:— 


YEAS 


The Honourable Senators 


Argue, Grosart, 
Bélisle, MecGrand, 
Benidickson, Molgat, 
Fergusson, Phillips, 
Forsey, Sparrow—10. 
NAYS 
The Honourable Senators 

Aird, Hays, 
Basha, Lafond, 
Bourget, Langlois, 
Bourque, Lapointe, 
Connolly, Lefrancois, 

(Ottawa West), Martin, 
Davey, McElman, 
Duggan, McNamara, 
Fournier Michaud, 

(de Lanaudiére), Petten, 
Goldenberg, Stanbury—21. 
Hastings, 


So it was resolved in the negative. 


Debate was resumed on the motion of the Honourable 
Senator Hays, P.C., seconded by the Honourable Senator 
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Fournier (de Lanaudiére), for the second reading of the 
Bill C-176, intituled: “An Act to establish the National 
Farm Products Marketing Council and to authorize the 
establishment of national marketing agencies for farm 
products”. 


The debate was interrupted, and— 


The Honourable the Speaker having put the question 
whether the Senate do now adjourn during pleasure to 
reassemble at the call of the bell at approximately two 
o’clock p.m., it was— 


Resolved in the affirmative. Lal 6 pir. 


The sitting of the Senate was resumed. 2.05 p.m. 


After further debate, and— 
The question being put on the motion, it was— 
Resolved in the affirmative. 


The Bill wasthen read the second time. 


The Honourable Senator Hays, P.C., moved, seconded 
by the Honourable Senator Fournier (de Lanaudiére), that 
the Bill be referred to the Standing Senate Committee on 
Banking, Trade and Commerce. 


The question being put on the motion, it was— 
Resolved in the affirmative. 


With leave, 
The Senate proceeded to Notices of Motions. 


With leave of the Senate, 
The Honourable Senator Langlois moved, seconded by 


the Honourable Senator Bourget, P.C.: 


That the names of the Honourable Senators Argue, 
Hastings and Molgat be substituted for those of the 
Honourable Senators Burchill, Gélinas and Giguere on the 
list of Senators on the Standing Senate Committee on 
Banking, Trade and Commerce. 


After debate, and— 
The question being put on the motion, it was— 
Resolved in the affirmative.” 


Robert Fortier, 
Clerk of the Senate. 
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Minutes of Proceedings 


Thursday, January 6, 1972. 
(71) 


Pursuant to adjournment and notice the Standing 
Senate Committee on Banking, Trade and Commerce met 
this day at 11:00 a.m. to examine and consider Bill C-176 
intituled: 


“An Act to establish the National Farm Products Mar- 
keting Council and to authorize the establishment of 
national marketing agencies for farm products.” 


Present: The Honourable Senators Argue, Bélisle, Beni- 
dickson, Bourget, Buckwold, Connolly (Ottawa West), Gol- 
denberg, Grosart, Hastings, Lafond, Lang, Langlois, 
Martin, McElman, Molgat, Phillips and Quart—(17). 


Present, but not of the Committee: The Honourable 
Senators Haig, Forsey, McNamara, Michaud and Spar- 
row—(5). 


In attendance: Mr. R. L. du Plessis, Acting Parliamen- 
tary Counsel, and Mr. Pierre Godbout, Director of Com- 
mittees, Assistant Law Clerk and Parliamentary Counsel. 


In the absence of the Chairman and upon motion duly 
put, it was Resolved that the Honourable Senator Connolly 
(Ottawa West) be elected Acting Chairman. 


The following witnesses were heard: 


Mr. Roy Atkinson, 
President, 
National Farmers’ Union; 


Mr. Charles A. Gracey, 
Manager, 
Canadian Cattlemen’s Association. 


Present, but not heard: 
Mr. S. D. Williams, 
Deputy Minister, 
Department of Agriculture; 
Mr. C. R. Phillips, 
Director General, 
Production and Marketing Branch, 
Department of Agriculture. 


At 12:55 p.m. the Committee adjourned. 
At 2:35 p.m. the Committee resumed. 


Present: The Honourable Senators Argue, Bélisle, Bour- 
get, Buckwold, Connolly (Ottawa West), Goldenberg, Gro- 
sart, Hastings, Lafond, Langlois, McElman, Molgat, Phil- 
lips and Quart—(14). 
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Present, but not of the Committee: The Honourable 
Senators Haig, Forsey, Fournier, McNamara, Michaud 
and Sparrow—(6). 


In attendance: Mr. R. L. du Plessis, Acting Parliamen- 
tary Counsel and Mr. Pierre Godbout, Director of Commit- 
tees, Assistant Law Clerk and Parliamentary Counsel. 


The following witnesses were heard: 


Mr. Joe Hudson, 
Lyn, Ontario; 


Mr. J. Pringle, M.P., 
Fraser Valley East, B.C:: 


Mr. David Kirk, 
Executive Secretary, 
The Canadian Federation of Agriculture; 


The Honourable H. A. Olson, 
Minister, 
Department of Agriculture; 


Mr. S. D. Williams, 
Deputy Minister, 
Department of Agriculture. 


Present, but not heard: 


MireGe Ra Phillis: 

Director General, 

Production and Marketing Branch, 
Department of Agriculture. 


A brief submitted by the Consumers Association of 
Canada was ordered to be printed as an appendix to these 
Proceedings (See Appendix ‘‘A’’). 


Upon motion duly put it was Resolved to proceed to a 
clause by clause examination of the Bill. 


It was moved by the Honourable Senator Grosart that 
the comma after the word “plebicite” on line 25 of Section 
2(c) be deleted. 


The question being put on the motion, the Committee 
divided as follows: 


YEAS—3 NAYS—10 


The motion was declared passed in the negative. 


It was moved by the Honourable Senator Phillips that in 
clause 3(1) the following words on lines 11 and 12 “to hold 
office during pleasure” be deleted. 


The question being put on the motion, the Committee 
divided as follows: 


YEAS—4 NAYS—9 


The motion was declared passed in the negative. 


It was moved by the Honourable Senator Phillips that 
paragraph (ii) in clause 18(1)(a) be deleted. 


The motion was duly withdrawn. 


It was moved by the Honourable Senator Argue that 
paragraph (g) in clause 26 be deleted and replaced by the 
following: 


“(g) for the establishment of consultative or advisory 
committees consisting of members of the agency, pri- 
mary producers, or persons other than members or pri- 
mary producers; provided that a majority shall be pri- 
mary producers.” 


The question being put on the motion, the Committee 
divided as follows: 


YEAS—5 NAYS—8 


The motion was declared passed in the negative. 


It was moved by the Honourable Senator Phillips that 
the following be added as a new subsection (2) to clause 38 
of Bill C-176, the remaining subsections being renumbered 
accordingly: 

“38 (2) Every person who 


(a) wilfully discloses or makes known directly or indi- 
rectly to any person not entitled to receive the same, any 
information submitted to the Council or an agency or 
required to be submitted to the Council or an agency 
pursuant to a requirement under subparagraph (ili) of 
paragraph (h) of subsection (1) of section 7 that might 


exert an influence upon or affect the market value of 
any regulated product, or (b) uses any such information 
for the purpose of speculating in any regulated product, 


is guilty of an offence and is liable, on summary convic- 
tion, to a fine not exceeding three thousand dollars.” 


The question being put on the motion, the Committee 
divided as follows: 


YEAS—3 NAYS—9 


The motion was declared passed in the negative. 


It was moved by the Honourable Senator Phillips that 
lines 40 to 43 in clause 39 of Bill C-176 be deleted and 
replaced with the following: 


“but an order or proclamation under this section 
becomes effective only on the expiration of nine months 
from the date of publication thereof in the Canada 
Gazette, or such other period of time from the date of 
publication thereof in the Canada Gazette as is recom- 
mended by the Council.” 


The question being put on the motion, the Committee 
divided as follows: 
YEAS—3 NAYS—9 

The motion was declared passed in the negative. 


It was unanimously Resolved that the Committee report 
Bill C-176 without amendment. 


At 6:55 p.m. the Committee adjourned to the call of the 
Chairman. 


ATTEST: 


Georges A. Coderre, 
Clerk of the Committee. 
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Report of the Committee 


Thursday, January 6, 1972. 


The Standing Senate Committee on Banking, Trade and 
Commerce to which was referred Bill C-176, intituled: ‘““An 
Act to establish the National Farm Products Marketing 
Council and to authorize the establishment of national 
marketing agencies for farm products”, has in obedience 
to the order of reference of December 31, 1971, examined 
the said Bill and now reports the same _ without 
amendment. 


Respectfully submitted. 


John J. Connolly, 
Acting Chairman. 
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The Standing Senate Committee 


and Commerce 


Evidence 


Ottawa, Thursday, January 6, 1972 


The Standing Senate Committee on Banking, Trade and 
Commerce met this day at 11 a.m. to give further consider- 
ation to Bill C-176, to establish the National Farm Prod- 
ucts Marketing Council and to authorize the establishment 
of national marketing agencies for farm products. 


Senator John J. Connolly (Acting Chairman) in the Chair. 


The Acting Chairman: Honourable senators, we have with 
us this morning Mr. S. B. Williams, Deputy Minister, 
Department of Agriculture, and Mr. C. R. Phillips, Direc- 
tor General, Production and Marketing Branch, Depart- 
ment of Agriculture. 


I should like to say a few words about some develop- 
ments that have taken place since the last meeting. 
Although I ceased being Acting Chairman when that meet- 
ing adjourned, a number of inquiries have nevertheless 
been directed to me in connection with representations 
that are desired to be made to the committee. After dis- 
cussing the matter with officials of the Senate Committees 
Branch, I informed those people making inquiries that, if 
they cared to appear here at eleven o’clock, the committee 
would consider whether or not they should be heard. 


I may say that the practice has always been to hear 
witnesses appearing before the committee. Without pre- 
suming upon what decision the committee might make this 
morning, I thought you should know that all those people 
who made inquiries were told that the committee would 
certainly consider their request to be heard. 


I should also like to inform the committee of two or 
three other developments. 


Senator Grosart: Excuse me, Mr. Chairman, but will you 
tell us the names of those who requested to appear? 


The Acting Chairman: I will come to that in a moment, 
Senator Grosart. First I should like to put on record some 
telegrams that I have received. 


The first is a telegram that was addressed to me, which I 
received on January 4. It reads as follows: 


Senator J.J. Connolly, Acting Chairman Banking 
Trade Commerce Committee, The Senate, Ottawa, 
Ontario 


The consumer interest has been overlooked in the 
hasty passage by the House of Commons of Bill C-176. 
While denying the consumer the advantages which 
competition provides and the opportunity for free 
choice, the legislation fails to provide for consumer 
representation upon or public scrutiny of the agencies 
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which may be established under this act. It also fails to 
provide for the right of appeal from any actions taken 
by such agencies. 


On behalf of the sixty thousand members of the 
Consumers Association of Canada I urgently appeal to 
you to grant us the opportunity of presenting to your 
committee the reasons for our strong opposition to this 
bill and our suggestions for amendments which would 
assist in safeguarding the public interest. 


Maryon Brechin, President Consumers Association of 
Canada, 100 Gloucester Street, Ottawa. 


I directed the officials of the Committees Branch to 
inform Maryon Brechin that the Standing Senate Commit- 
tee on Banking, Trade and Commerce would be meeting at 
11 o’clock this morning. I do not know whether or not the 
lady in question is now present. In any event, I thought the 
committee should have that information. 


I have just been handed a further telegram addressed to 
the committee, for my attention. That telegram is dated 
January 6, 1972. It comes from Woodstock, Ontario, and 
reads as follows: 


Banking Trade and Commerce Committee of the 
Senate Attention: John Connolly, Ottawa, Ontario 


We strongly urge you to delay passing Bill C-176. The 
public is unaware of its contents in its amended form. 
Strong opposition is being registered by Consumers 
Association of Canada. Negotiable quotas will add to 
food costs but not to farm income. Opposition by 
major farm groups and individuals has been well 
documented. This bill will decrease agricultural 
exports and raise agricultural imports due to artificial- 
ly raised prices. Having a long look at this bill would 
enhance the public image of the Senate. We would be 
willing to discuss this in Ottawa at your request. 


Don Hart, Vern Kaufmann and Fred Cohoe. 


This morning I had a telephone call from Mr. John R. 
Stewart, R.R. 6, Strathroy, Middlesex County. He 
describes himself as a dirt farmer, and is opposed to 
marketing schemes in general. He says he is a free enter- 
priser, and that he would be glad to come and in fact, he 
would be anxious to come to make a five-minute presenta- 
tion, but he is up near London at the moment. I promised I 
would report his desire and view to the committee in the 
general way I have done. 

This morning Mr. C. A. Gracey, Manager of the Canadi- 
an Cattlemen’s Association, who lives in Toronto, came to 
my office and said that he would attend the committee 
meetings this morning and that he had a short presenta- 


54:7 


54:8 Banking, Trade 


and Commerce January 6, 1972 


tion to make. Mr. Gracey informed me he was one of the 
witnesses who appeared before the Agriculture Commit- 
tee of the House of Commons. I understand Mr. Gracey is 
here. 


Mr. Roy Atkinson, President of the Farmers Union, is 
here and desires to make representations on this bill. lam 
also informed that a Mr. Joseph Hudson, an egg producer 
who lives in eastern Ontario in a place called Lyn—and I 
understand that is near Brockville—desires to appear 
before the committee. He cannot be here this morning, but 
Iam informed that he could be here at 2.30 this afternoon. 


Those are the only people whose interest in the work of 
the committee has been directed to me, and I wonder if 
there are any others present for the purpose of making 
representations. 


Apparently there are not. 


Now, honourable senators, what is your wish in respect 
of these people who desire to make representations? 


Senator Molgat: I move that they be heard. 


Senator Phillips: Before you bring that up, Mr. Chair- 
man—and here I am deliberately trying to be careful in my 
remarks not to criticize you— 


The Acting Chairman: You can criticize me if you like. 


Senator Phillips: I fully realize the difficult position you 
are in, but I have here the unrevised version of the report 
of the last meeting, and I quote Senator Langlois where he 
said: 


It should be pointed out that it has been the long- 
standing practice of Senate committees to accept 
requests of witnesses to appear. I see no reason to 
change this. 


A number of us had interpreted from that that witnesses 
would automatically be heard, and I hope that the fact that 
we had to refer the decision back to this committee did not 
discourage anyone from appearing. 


The Acting Chairman: I do not think that is the case. 
Everyone I spoke to appreciated the fact that the commit- 
tee ultimately had to make the decision. Now Senator 
Molgat has moved that those who are here should be 
heard. Is it agreed, honourable senators? 


Hon. Senators: Agreed. 


The Acting Chairman: I think it might meet with the views 
of all if we heard Mr. Atkinson first. I understand he has a 


plane to catch, and I think Mr. Gracey will not mind if we 
do that. 


Senator Goldenberg: Do I understand that witnesses will 
be heard on the principles of the bill, that is, on all aspects 
of the bill, or only on the changes which were made in the 
House of Commons before Thursday last? There were 
three major changes which we discussed in the Senate. 


The Acting Chairman: Perhaps we had better ask Mr. 


Atkinson specifically, and we can ask Mr. Gracey 
afterwards. 


Is it your intention, Mr. Atkinson, to speak mainly to the 
amendments? 


Mr. Roy Atkinson, President, National Farmers’ Union: It 
was my intention to speak to the bill. 


The Acting Chairman: But you will be mentioning the 
amendments? 


Mr. Atkinson: Yes. 


Senator Grosart: Before we hear Mr. Atkinson, may I ask 
if the minister will be here? 


The Acting Chairman: I am sorry; I should have told you 
this earlier. I rather anticipated that the committee would 
take the decision it has taken to hear witnesses, and 
because I thought there might be questions of policy 
raised by the various witnesses it might be more appropri- 
ate if the minister were held in reserve so that he could 
deal with questions of policy, and the officials here could 
deal with questions of administration and detail. 


Senator Grosart: Could I make the suggestion now that 
before we complete our consideration of the bill we should 
take it clause by clause? The reason I make that sugges- 
tion now is that I think it will simplify our discussion if we 
know that we are going to come to it seriatim, clause by 
clause, rather than questioning here and there and all over 
the place. So, if you will accept the motion, I move that we 
take the bill clause by clause. 


The Acting Chairman: I do not think the committee nor- 
mally has any objection to that. When Senator Hayden is 
here we do not as arule move at an early stage to do this, 
for the simple reason that sometimes later in the develop- 
ment of the work we find there is no necessity to go over 
them all. Why not leave your motion until we have heard 
the witnesses? I think we could proceed in an orderly way 
if you did. 


Senator Grosart: I am in your hands on that. 


The Acting Chairman: In other words, let us keep it in 
mind that we will be calling the bill clause by clause before 
we adjourn. 


Senator Phillips: And there may be further questions put 
before we begin clause-by-clause study. 


The Acting Chairman: Certainly. 
Now, Mr. Atkinson, would you like to make a statement? 


Mr. Atkinson: Honourable senators, my submission this 
morning will be an oral one. I heard of the opportunity to 
appear before your committee and made the decision to 
appear yesterday, at noon, while I was at another confer- 
ence, so I was not in a position to prepare any written 
material. I will attempt to keep my remarks brief. 


The first item I would like to present for your considera- 
tion is what we deem to be an important principle which is 
contained on page 14, clause 19 of the bill which has to do 
with the appointment of the council members and their 
duration in office. Subclause (1) of clause 19 states that the 
members shall hold office at the pleasure of the minister 
or the Governor in Council. 


When one examines clause 7, on page 6 of the bill, and 
the underlying subclauses, one finds that this council is 
given a great deal of responsibility, as a matter of facta 
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very onerous responsibility, in reviewing and making deci- 
sions upon regulations and other regulatory matters 
having to do with the agencies. 


In our view the appointment of council members during 
pleasure gives the Governor in Council and the minister 
extraordinary powers. It could possibly affect the deci- 
sions made by those responsible for operating the council. 
Therefore we believe that in order to give some indepen- 
dence to the council, and I say “some” independence, its 
members should be appointed for a definite period. Not- 
withstanding that proposition, council members should 
only be dismissed on the basis of a firm reason, which 
should be divulged. 


Senator Grosart: Mr. Atkinson, in your opinion, should 
that apply also to clause 3, which provides for appoint- 
ment to the federal council during pleasure? 


Mr. Atkinson: It should apply to all clauses under which 
appointments, to arrive at very responsible decisions, will 
be made. 


Senator Argue: For what length of time? 


Mr. Atkinson: That is a matter of judgment. Five years 
would seem to be reasonable. 


Senator Phillips: Should the appointment be renewable 
once during a term? 


Mr. Atkinson: It could be renewed, depending on the 
performance of the members. 


Senator Martin: Mr. Atkinson, will you please indicate the 
particular subclause of clause 7, or do you refer to the 
whole clause? 


Mr. Atkinson: A number of clauses are involved. 


The Acting Chairman: Clause 19(1) refers to agencies and 
clause 3(1) refers to the Council. 


Mr. Atkinson: It applies in both positions. 
Senator Martin: I do not understand your observation. 


Mr. Atkinson: I say that the principle of appointment at 
pleasure applies in both positions. 


Senator Goldenberg: No, Mr. Atkinson, it does not apply 
to agencies. Clause 19(1), at page 14, provides: 


The members of an agency shall be appointed by the 
Governor in Council to hold office during pleasure, or 
in such other manner including election by 
producers,... 


Senator Forsey: “and for such term”. 


The Acting Chairman: Mr. Atkinson, are your comments 
directed to clause 3(1), rather than to clause 19? 


Mr. Atkinson: That is correct. 


The Acting Chairman: We can thank Senator Goldenberg 
for his wise legal counsel in this regard. 


Mr. Atkinson: I am using clause 19 as the basis for speak- 
ing to other clauses. 


Senator Forsey: But it is quite different. 


Mr. Atkinson: I am also using clause 3(1). 


Senator Phillips: Despite the wise counsel of Senator Gol- 
denberg, I still feel that since the members shall be 
appointed by the Governor in Council and there is nothing 
to say that the alternative will be used, the Governor in 
Council can still appoint. 


Senator Goldenberg: Of course, one or the other. 


Senator Argue: But they cannot be appointed to stay in 
office longer than the life of the agency. It therefore seems 
that either they will have an indefinite period of time, 
which would be very long, or a period which would be the 
life of the agency. I suppose you would wish to appoint 
them for a longer period of time than the life of the matter 
with which they are dealing? 


Mr. Atkinson: My concern is really that one clause pro- 
vides that members of agencies shall be appointed at 
pleasure. 


Senator Forsey: Clause 19(1) does not provide that, but for 
appointment ‘during pleasure, or in such other manner” 
and so on, surely. 


Mr. Atkinson: My point is that the discretion contained in 
the clause should be removed. 


Senator Grosart: In my opinion, Mr. Atkinson’s point is 
well taken. As long as the Governor in Council has the 
right to appoint during pleasure, that may be done. In Mr. 
Atkinson’s opinion the power to appoint during pleasure 
should not exist, regardless of any alternatives. 


Senator McNamara: Mr. Chairman and Mr. Atkinson, it is 
my understanding, in which I may be wrong, that this is 
quite normal. Appointments to such marketing boards as 
the one with which I used to be associated were during 
pleasure. It used to be during good behaviour. There was 
always a definite weakness with regard to the setting ofa 
period of time as the duration of an appointment. I know 
from my own experience that “pleasure” means pleasure 
and it did not in any way affect the operation of the Wheat 
Board. 


There are two sides to the argument that it might be 
better for an appointee to be appointed during the pleas- 
ure of the Governor in Council rather than for a definite 
period of time. In the event that it was desired to remove a 
person from office, a definite period of appointment might 
prove to be too long. 


Mr. Atkinson: I have presented the point for your consid- 
eration and will not debate it. 


Senator Grosart: Do you know if any farm organizations 
with which you are familiar have strong feelings in this 
regard? 


Mr. Atkinson: I can only speak for the organization which 
I represent. It does have strong feelings. 


Senator Grosart: Do you see any dangers in it? 


Mr. Atkinson: The opportunity is always open for exces- 
sive pressure on members to carry out the will of the 
Government, if you will, as an expedient measure of the 
time. That illustrates the reason for our position. 
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Senator Grosart: Have you seen any indication of that 
danger actually arising in connection with the many mar- 
keting boards which have been in operation in Canada? 


Mr. Atkinson: Generally speaking, provincial marketing 
boards are producer boards, to which members are elect- 
ed. In this case we are not referring to the board, but the 
council or the regulatory body. At times we have wit- 
nessed denial to a producer board of a decision made by it. 
An example is the white bean marketing board in Ontario, 
which in its wisdom decided to enter the marketing and 
storage aspects. A decision of the regulatory body prevent- 
ed this. 


Senator Grosart: Mr. Chairman, I wonder if we could ask 
the deputy minister to comment with regard to this, not as 
a matter of policy but as to why appointment during 
pleasure was included? 


The Acting Chairman: Yes, Senator Grosart, he should be 
asked. However, in view of Mr. Atkinson’s problem of 
time, perhaps the deputy minister would take note of this 
particular point, because we will deal with it. Perhaps Mr. 
Atkinson could complete his presentation, after which we 
will call on the deputy minister for point-by-point 
discussion. 


Senator Belisle: Mr. Atkinson, is it your intention to make 
the same presentation to the Ontario Government when 
they are preparing their legislation? 


Mr. Atkinson: We would have to examine the legislation. 
Certainly we are interested in making representation with 
respect to any new agencies, and have already done so in 
the case of those existing. 


The Acting Chairman: Does your organization include 
representatives from the province of Ontario? 


Mr. Atkinson: We operate throughout the country. 


The Acting Chairman: Are appointments during pleasure 
made to any provincial boards? 


Mr. Atkinson: I am not aware of any, but there may well 
be. 


Senator Grosart: Did you say the majority are elected? 


Mr. Atkinson: I would not make a judgment in that 
respect. 


The Acting Chairman: Please continue, Mr. Atkinson. 


Mr. Atkinson: The next item of concern is clause 24, on 
page 18, which has to do with market sharing. It says: 


... the marketing agency shall consider the principle 
of comparative advantage of production. 


It seems to me that that is a rather discretionary clause. It 
is a matter of considering. But beyond that, the historical 
basis of judgment is based on production rather than a 
sharing of the market, which has been traditionally pene- 
trated by a province outside the particular jurisdiction 
that this may happen in. 


The question I raise concerns the historical aspect, of it 
being based on the market share rather than production. 


Senator Forsey: You would prefer it to be based on the 
share of the market. 


Mr. Atkinson: I would think that would be more appropri- 
ate, because production might not reflect the market 


share. 


Senator Molgat: Do our statistics provide adequate infor- 
mation on market shares for all potential products? 


Mr. Atkinson: I would say so; or if they do not, it is a 
matter of providing for those kinds of statistics. It is physi- 
cally possible to do that. 


Senator Forsey: Do I understand you to say that this has 
been done in other cases? 


Mr. Atkinson: I have not said that this has been done. I am 
recommending that it be done in this instance. 


Senator Forsey: I thought you said something about the 
historical way of doing it. 


Mr. Atkinson: The historical pattern of marketing. I sup- 
pose you could say it was the historical way, because it 
was the pattern. 


Senator Forsey: But not in regulation by marketing 
boards? 


Mr. Atkinson: This is, in fact, a new concept, as a result of 
the bringing into being of national legislation, which 
impinges on the historical market practice of marketing in 
the country of a particular product or a group of products. 
Let us take, for example, one that you all know, namely, 
the matter of eggs, and the movement of eggs from 
Manitoba to eastern Canada—or in another direction. 


Senator Martin: When the parliamentary committee of the 
other place was examining this problem, did you make 
representations there? 


Mr. Atkinson: Yes, back in 1970. 
The Acting Chairman: In the fall of 1970? 
Mr. Atkinson: I am not certain. 


Senator Grosart: We are dealing with a clause which is a 
last-minute amendment? 


The Acting Chairman: Yes. This is one of the three 
amendments. 


Senator Martin: Were you addressing yourself to your 
previous evidence or to the particular amendment? 


Mr. Atkinson: To the particular amendment. 


Senator Grosart: It does not matter whether it is to a 
particular amendment. He is dealing with a clause in the 
bill. 


Senator Phillips: I intend to bring this up later, when we 
are doing our clause-by-clause study. I have considerable 
difficulty in deciding exactly what is meant by ‘“‘compara- 
tive advantage of production.” You, who represent a large 
group of farmers, can help us by giving us your interpreta- 
tion of that. 
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Mr. Atkinson: I would say that classically an area of 
comparative advantage would be an area in which a prod- 
uct can be produced, giving a profit at least cost, given the 
resources at hand, between regions or even between 
farms. 


Senator Phillips: In other words, if it is cheaper to pro- 
duce hogs in Saskatchewan than in Ontario, you produce 
them in Saskatchewan? 


Mr. Atkinson: That is the theory. 


Senator Grosart: Can you give us an example of a possi- 
ble major change in productive capacity between prov- 
inces? It might occur and it might make this clause very 
difficult to administer. 


Mr. Atkinson: Again, this has to do with the principle of 
comparative advantage. The wording is “shall consider”. 
It does not say “will” consider. 


Senator Grosart: It says also, “shall allocate that quota on 
the basis”’. 


Mr. Atkinson: Yes, but it does not say that that is the final 
basis for making the judgment. It says that it shall consid- 
er that as part of the basis of making the judgment. 


Senator Goldenberg: Only in allocating additional quotas, 
not the original quota. 


Mr. Atkinson: Right; but that is also an important element 
in the total proposition. As an example, at the moment 
Ontario is proposing to put a good deal of public money 
into the development of cow-calf operations which could 
well be a subsidy. As a result of that subsidy the produc- 
tion pattern may shift. That may be the only area in the 
country which introduces it, which means that it will dis- 
advantage other areas in which cows and calves are being 
operated. 


Senator Forsey: It appears to me that clause 24, taken in 
conjunction with clause 18(3) can apply only to eggs and 
poultry or parts of eggs and poultry. 


Mr. Atkinson: At the moment. 


Senator Forsey: Not at the moment, but altogether. It 
seems to me, if I read the legislation correctly, that the 
whole business of quotas can apply only to eggs or poultry 
or parts of eggs or poultry, unless there is a subsequent 
amendment to the act. 


Mr. Atkinson: That is correct. 


Senator Forsey: So your example of calves is not terribly 
relevant at the moment. 


Mr. Atkinson: I will use a different example, that of poult- 
ry. I think the Globe and Mail had a story about the kind 
of buying and the kind of difficulty that the guy who does 
the work gets into. He owes the money to Maple Leaf Mills, 
which is really an integrator. You get that kind of subsidy 
being played with by integrators in order to get control of 
the market. Your point is very relevant and valid. It could 
have the effect of moving the production around through 
artificial means. 


Senator Grosart: Do I take it that you are not objecting to 
the requirement that the quota be allocated on the basis of 
production, but only to the requirement that whoever 
makes up the marketing plan—presumably it will be 
approved by the council—must consider the principle of 
comparative advantage? You are not objecting to the first 
part of the clause? 


Mr. Atkinson: No; but that has to be an important ele- 
ment, otherwise you get into the business of manipulation 
of the movement of production by existing growers subsi- 
dizing those who are manipulating. 


Senator Argue: The result of this legislation, as we under- 
stand it, will be to bring poultry and eggs under the legisla- 
tion at an early date. Since the egg marketing business in 
Canada is obviously in serious trouble today—and Mr. 
Atkinson referred to the article in the Globe and Mail 
which, in my opinion, pinpointed some of the difficulties— 
I am wondering whether Mr. Atkinson could give us a 
brief idea of the way in which he would like to see an egg 
marketing plant operated; how quotas should be set and, 
more specifically, whether or not he feels that there should 
be a maximum limit on quotas from individual producers. 
The article in the Globe and Mail points out that the 
Kaiser brothers produce 5,000 dozen eggs a day and the 
money is put up by Maple Leaf Mills. 


Are you, as an organization, interested in having a board 
that takes the production or a percentage of the produc- 
tion of this type of company, and to what extent is the egg 
production business today in the hands of feed mills or 
packing companies, or other integrated operations? Would 
you want to see a ceiling, and do you want an egg market- 
ing board for the ordinary rank and file producer solely, 
or will it also apply to these huge integrated producers? 


Mr. Atkinson: Our position is documented in a brief 
which we presented yesterday to the inquiry on egg mar- 
keting in Ontario. We are recommending, in light of the 
situation, that quotas have a maximum level of 30,000 
hens. The general feeling in that respect was a quota of 
around 100,000 hens. However, we took the position of 
30,000 hens because that takes into account most of the 
individual hen or egg producers. Beyond that you get into 
these integrated operations. 


An interesting sidelight to this is that in the income 
study in Ontario, “The Challenge of Abundance” which 
was conducted in 1968, I believe, it was recommended at 
that time that the quota be 5,000 to 15,000 hens, so you can 
see the type of disturbance there has been in the egg 
business since then, resulting in production increases from 
5,000 to 15,000 up to an average of 30,000. 


Senator Argue: Do you feel that a 15,000, 20,000, or 30,000 
hen producer is as efficient an operation as a much larger 
producer, or more efficient? 


Mr. Atkinson: You have to look at certain situations. Cer- 
tainly in terms of use of management and capital, it is a 
more efficient operation. 


Senator Argue: Which one? 


Mr. Atkinson: The 30,000 hen producer or even down to 
15,000. It seems to me that the larger operations are the 
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ones that are in real difficulty at the moment, and they are 
generally the ones being assisted by feed companies and 
other outside investors. Integrated operations are carried 
on either through subsidies, or the individual’s capital is 
being transferred to the integrated company and he finally 
goes bankrupt. 


Senator Argue: Would you say there is some sympathy for 
the point of view you put forward, or is the large integrat- 
ed operation going to be in on it? 


The article in the Globe and Mail states—and I feel 
badly that they are losing so much money—that if you had 
this type of system set up they would stand to gain $165,- 
000. Now, as a member of the Government of Canada, I 
am not interested in doing something to rescue Maple Leaf 
Feed Mills, but I am interested in the ordinary producer 
and what the ordinary producer feels. Could the ordinary 
producer, if given the chance, produce at least as efficient- 
ly as the larger integrated operations? 


Mr. Atkinson: The answer to that question, in my opinion, 
will depend on the nature of the agencies and the legisla- 
tion that they function under. This very important item 
that I have raised is a factor in determining the net result. 


Senator Molgat: Do you think this five-year time limt will 
work unfairly in certain commodity groups? 


Mr. Atkinson: Well, I was only able to get hold of this this 
morning, so I really have not had much time to think it 
through. Inasmuch as it relates to poultry, it may well be 
an appropriate consideration, but if other kinds of produc- 
tion are brought in, it may well be that one would have to 
look at each one, bearing in mind the cyclical trend, and it 
may well be that a different type of time span may be 
required. I realize I am not answering your question witha 
straight yes or no. It is not that easy a question to answer. 


Senator Goldenberg: This does not mean that there will 
not be a different time span; clause 24 clearly applies only 
to eggs and poultry. Amending legislation could provide 


for a different time span for cattle or any other farm 
product. 


Mr. Atkinson: I think what you are really saying is that if 
other commodities are brought in under this legislation, 
this clause would require amendment. 


Senator Goldenberg: Yes. 
It 


Senator Sparrow: 
amendment. 


may not necessarily require 


Mr. Atkinson: No, but it may. 


Senator Forsey: Do you feel the five-year period is appro- 
priate for eggs and poultry? 


Mr. Atkinson: I would think the answer to that, because 
there has been quite a shift in the whole business of 
poultry and technology and development in recent years 
is that it probably is an appropriate period. 


Senator Sparrow: Would you suggest that the wording be 
amended to read “a minimum of five years”, giving a 
discretion for a longer period should it be required? 


Mr. Atkinson: I am not really certain on that. Rather than 
answer your question, I would just say I do not know. 


Senator Grosart: Mr. Chairman, it should be stated that 
we should not consider these clauses at the moment on the 
basis of what amendments might come down if other 
products come under the act. These clauses relate to the 
whole principle of a national marketing plan that may 
take in any natural farm product. Therefore, I do not 
believe it is a valid argument to say that this now only 
applies to eggs and poultry. It is the fundamental concept 
in the bill that we should look at. Otherwise, we would 
have to look at every single clause and say, ‘“‘Will this have 
to be amended if some other product comes under the 
Act’? The bill that is before us relates to all natural farm 
products, and I feel we should read the clauses, having in 
mind, of course, that they can be amended... 


The Acting Chairman: I think that Senator Goldenberg 
and Senator Forsey—both of whom, I am sure, are 
experienced farmers!—follow that line of reasoning, Sena- 
tor Grosart. 


Mr. Atkinson: I have two more points to make. One of my 
points is that this legislation is inadequate in the sense that 
it accepts the proposition of maintaining existing market- 
ing structures on a provincial basis. This, in my opinion, is 
an inadequacy, and it will prove to be one in the future. 
The time has come in this country to integrate provincial 
matters in this respect, and rather than operating autono- 
mous provincial agencies that come under the umbrella of 
this legislation, I feel that the provincial agencies should 
be integrated into a national agency. 


The Chairman: The problem is one of jurisdiction. 
Mr. Atkinson: I realize it is a jurisdictional question. 


Senator Goldenberg: You would have to amend the 
Constitution. 


Senator Grosart: Is that not the whole purpose of the bill? 
Senator Goldenberg: To co-ordinate, not to integrate. 


Mr. Atkinson: I believe the weakness, if you will, in this is 
that it is an accommodation to do something, but the 
accommodation is not going to be effective because of 
these imperfections. I just want to make that point. 


The Acting Chairman: It is a good point to be made, but it 
is a problem that besets any federal state. Is that not so, 
where you have these? 


Mr. Atkinson: I think it could be accommodated in this 
way, and I recognize it requires the agreement of the 
various jurisdictions, to transfer power. 


The Acting Chairman: I should tell you that at the last 
meeting there was some discussion about how far the 
provinces approved this proposal, and the minister under- 
took to canvass that situation. I understand that matter 
will be clarified at a later time. The problem remains that 


consultation is essential because of the divided 
jurisdiction. 


Senator Martin: Apart from the constitutional problem, 
which is obviously a long one, I am sure Mr. Atkinson is 


aware of the provincial ministers’ meeting, to which the 
minister referred. 
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_ Mr. Atkinson: Right. 


Senator Martin: That provides an inevitable premise, I 
think, for us, does it not? 


Mr. Atkinson: I think we need some real strong leadership 
in this respect, and I could see no more appropriate body 
for that leadership to come from. 


The Acting Chairman: You flatter us. Senator Martin, of 
course, is not a farmer; he is a constitutionalist. 


Senator Grosart: Mr. Atkinson, are you saying, in effect, 
that an established provincial marketing board, an intra- 
provincial marketing board, should be forced to integrate 
its activities, should be required by law to integrate its 
activities with other boards, with other areas or regions? 


Mr. Atkinson: That is correct. 

Senator Grosart: This is a new concept. 

Mr. Atkinson: You used the word “forced”. 

Senator Grosart: They are required by law, by this bill. 


Mr. Atkinson: I think this would help expedite the move- 
ment that is necessary. 


Senator Argue: It could be required by provincial law too. 
Mr. Atkinson: Yes, it could. 


Senator Martin: Apart from the merits of your proposal, 
do you know of any provincial government, that takes that 
position? 


Mr. Atkinson: I am not aware of any specifically. I think 
there is a lot of thinking in this country that feels that way. 


The Acting Chairman: What about the situation in the 
States? It is a federal state. Is there anything comparable 
there? 


Mr. Atkinson: No. They operate on marketing orders and 
things like that. 


Senator Grosart: In making that remark, are you in effect 
expressing some concern about the possibility of 
balkanization? 


Mr. Atkinson: I do not think it is a possibility. I think it is 
a probability. I think that kind of thing already exists. I do 
not think this bill will help that. 


Senator Goldenberg: Would you not say that under this 
bill there would be less balkanization than there is now? 


Mr. Atkinson: Well, I am from Missouri. 

Senator Goldenberg: Is that not the intention? 

Mr. Atkinson: Well, the road to hell is paved with good 
intentions. I am being serious now. 


Senator Argue: But you are in favour of the bill as far as 
poultry and eggs are concerned. You would not like to see 
it defeated? 

Mr. Atkinson: Let us put it this way. I would be in favour 
of the bill if there were some practical improvements 
made in it, much more in favour of the bill. 


Senator Argue: You are not opposed to it now though? 


Mr. Atkinson: I am opposed to it on the ground—and this 
is another factor involved—that there is really no effective 
collective bargaining mechanism between the farmers and 
the agencies. I know that we can get into an argument and 
say the agencies could be the bargaining instrument. 
Experience is that this is not necessarily so. 


Senator Goldenberg: You know that the council, which is 
to recommend the setting up of these agencies, must hold 
public hearings; it is not done privately. 


Mr. Atkinson: That is true. 


Senator Goldenberg: The various parties will have an 
opportunity to be heard. 


Mr. Atkinson: Right. 


Senator Buckwold: We have heard a rather mild statement 
from you today, far different from what I heard on my 
local television station, when you heaped nothing but 
scorn on this bill. 


The Acting Chairman: Let us say “reasoned” rather than 
“mild”’. 


Senator Buckwold: All right, reasoned. What is worrying 
me is that here we are moving into a marketing bill, 
presumably a step forward in the relationship of farmers 
and their production, their price structures and adequate- 
ly meeting the market demands; hopefully a progressive 
bill. You based your television comments at least, in quite 
a drastic statement, on the basis that (a) the farmer still 
has no collective position in bargaining with the agencies, 
and, although you did not say it, (b) the problem of inte- 
grating all the provincial bodies does not meet with your 
approval. What you do not say is what is the constitutional 
problem. With respect to collective bargaining, we have 
had it pointed out today that the agencies will be holding 
hearings. What other steps in this bill would you be 
proposing to try to meet the points you have raised? 


Mr. Atkinson: I think the proposals I have made are the 
ones that would meet the points. 


Senator Buckwold: The proposals you have made here so 
far? 


Mr. Atkinson: Yes. 


Senator Buckwold: Where does that help the collective 
bargaining position of the farmer vis-a-vis the price of his 
products? 


Mr. Atkinson: I have not specifically outlined a section 
which would build into this the collective bargaining pro- 
cess, because obviously it will not happen. I just point this 
out as a weakness. The agencies that will emerge as a 
result of this legislation will be not unlike the ones that 
already exist. I think that is the point. There is the ques- 
tion of the inter-provincial conflicts, if you will, or the 
differences of interest, to start off from that proposition, 
because it is really what it starts with—they become con- 
flicts of interest and then become really heated struggles— 
as long as producers, which is what we are now talking 
about, operate in that kind of structure, whether a pro- 
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ducer or anyone else, there is a decision-making process 
that takes place in terms of their needs in another jurisdic- 
tion, and the thing becomes a conflict of interest. What I 
am trying to point out is that in order to change that 
process, to get them making decisions together, that inte- 
gration has to take place. It is pointed out, rightly, that we 
have a jurisdictional question. This then brings into focus 
the importance of resolving that jurisdictional question. 


Senator Buckwold: I think we all recognize that. 


The Acting Chairman: But you are not suggesting that 
integration should be forced from above? 


Mr. Atkinson: I would put it this way. It would be nice to 
see some leadership taken. 


The Acting Chairman: Leadership is different, though, 
from the imposition of a view. 


Mr. Atkinson: Imposition is already here with many 
people. 


The Acting Chairman: I think Senator Goldenberg just 
pointed out that here what was sought was co-operation, 
and if it had not been for some co-operation between the 
federal and provincial authorities we probably would not 
have this at all, so they are working in the direction you 
are pointing. Perhaps they are not going as quickly or as 
far as you would like, but that is the direction of the move. 


Mr. Atkinson: Sometimes compromise is worse than noth- 
ing at all. That is the point. 


Senator Goldenberg: Are you saying this bill is worse than 
the present situation? I thought you said a little while ago 
that it was an improvement, that there would be less 
balkanization. 


Mr. Atkinson: No, I did not say that. 


Senator Goldenberg: Well, the 


balkanization. 


bill aims at less 


Mr. Atkinson: Yes. What I said was that balkanization is 
already taking place, and it was my view that this bill in 
itself would not overcome that problem. As a matter of 
fact, it may irritate that problem. 


Senator Goldenberg: How would it irritate that problem? 


Mr. Atkinson: I think some of the trade-offs that will be 
made between the provinces will be irritating. 


Senator Molgat: Trade-offs, you mean between different 
products? 


Mr. Atkinson: Yes, between different products produced 
in different areas, and between the same products pro- 
duced in different areas. I think that is going to be 
difficult. 


Senator Phillips: Mr. Atkinson, the fact that an area or a 
region can come under the agency, or even that, say, 7 out 
of 10 provinces can come under the council or agency and 


three remain outside, is this not going to irritate further 
the balkanization? 


Mr. Atkinson: I am not certain. I do not know, in that 
respect. Iam not certain. 


Senator Grosart: Mr. Chairman, I think I heard Senator 
Buckwold say the agencies will require to hold public 
hearings. Is that your recollection? I do not find anything 
in the bill that says that this shall be so. 


The Acting Chairman: Senator Buckwold said that this is 
an important distinction between the setting up of a board 
and the setting up of an agency. On the matter of collective 
bargaining raised by Senator Buckwold, I do not think 
there is any protection whatever with regard to the hold- 
ing of public hearings on the setting up of an agency. 


Senator Goldenberg: There is a protection for the setting 
up of an agency, because the council must approve the 
setting up of that agency, and the council must hold public 
hearings before it makes its recommendation. 


Senator Grosart: But from then on the agency has powers, 
it could amend. 


Senator Goldenberg: Subject to approval of the council— 
which holds public hearings. 


Senator Grosart: But Mr. Atkinson’s point is that it is not 
subject to approval by the members, and I think that isa 
very good point. 


Senator Goldenberg: I have one final question. Mr. Atkin- 
son, would you like the Senate to defeat this bill? 


Mr. Atkinson: I would not like to take it on myself to make 
that judgment. 


The Acting Chairman: Are there any further points? 


Mr. Atkinson: Mr. Chairman, may I just add to that? It 
would be my hope that the Senate would see fit to improve 
the effectiveness of this bill, by taking into consideration 
some of the things I have said here today. 


Senator Goldenberg: The most important thing you said— 
and I understand it very well, and I sympathize with you— 
is that there can not be integration; but, given the constitu- 
tional position, the decision of the Supreme Court re the 
National Farm Products Marketing Act, in the 1930s, that 
is not possible at this time. None of the provinces would 
agree. Therefore, I ask you whether, in the light of that, 
you would prefer that this legislation not be enacted, and 


leave the present system of balkanization, which you 
criticized? 


Mr. Atkinson: My former answer still stands. 
Senator Goldenberg: I beg your pardon? 


Mr. Atkinson: I still go back to that former answer: it isa 
responsibility that Parliament will have to take. 


Senator Grosart: Are you still beating your wife? That is 
the question. 


Senator Argue: I wonder if Mr. Atkinson would comment 
on paragraph (g) on page 19 which deals with the estab- 
lishment of consultative and/or advisory committees to the 
agencies. Iam wondering if Mr. Atkinson is in favour of a 
change being made in this paragraph, that would require 
that a majority of the members of the advisory committee 
should be producers. According to the bill, the majority of 
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the members of the council must be producers; and the 
majority of the members of the agencies must be pro- 
ducers. It would seem to me to be important that a majori- 
ty of the members of the advisory committee should also 
be producers. 


Mr. Atkinson: I think that is important. 


Senator Argue: You think the advisory committee is an 
important body, in the sense that it advises the agency? 


Mr. Atkinson: Yes, and I think it is important, and I think 
they should be producers, because they are directly 
affected. 


Senator Argue: Would you, as an organization, participate 
in the operation of this scheme, in the sense that if you 
were asked to suggest names of persons for an advisory 
committee, you would co-operate to that extent? 


Mr. Atkinson: Because our people would be affected by 
any marketing agencies, and the effects of these activities, 
and so on, we would be prepared to do so. 


Senator Martin: Mr. Atkinson has already got names in 
mind. 


Mr. Atkinson: May I respond to Senator Martin in this 
way, that our policy is—and this would be the basis on 
which we would propose representation—that the 
representatives would be responsible to our organization 
and would report directly to that organization matters 
concerning what was going on in the advisory committee, 
and if the agencies in their wisdom accepted on that basis, 
we would make representation. 


Senator Grosart: Would you suggest then, Mr. Atkinson, 
that in clause 26(g) there should be added ‘‘a majority of 
whom shall be producers”? 


Mr. Atkinson: I would say so. 


Senator Grosart: Mr. Atkinson, as I think you have almost 
finished your evidence, I might suggest to you, through the 
chairman—so that we can consider, as we go through the 
bill clause by clause, the suggestions you have made—that 
when you stand down, you indicate on a piece of paper the 
clauses and the specific amendments—not necessarily in 
legal terms—that you would propose, so that we could 
have them before us when we go through the bill clause by 
clause. 


Mr. Atkinson: I am not a lawyer, but I would give you that 
information. 


Senator Grosart: Could I suggest that, Mr. Chairman? 


The Acting Chairman: Yes, certainly, that would be a good 
idea; and, Mr. Atkinson, I would ask you to do so. 


Senator Molgat: In order to be crystal clear on one point, 
in regard to the jurisdiction question, is it the policy of the 


National Farmers’ Union that where a national marketing 
board is established there be no provincial power? 


Mr. Atkinson: That is our desire. 


Senator Molgat: That is National Farmers’ Union policy? 


Mr. Atkinson: Yes. 


Senator Molgat: Secondly, it is your view that the present 
bill will lead to more balkanization? 


Mr. Atkinson: I will put it a little more delicately than that 
and say that our view is that it will not assist in debalk- 
anizating the country. 


Senator Molgat: Earlier, I thought that you felt it would 
increase balkanization. 


Mr. Atkinson: I think the tendency will be there, yes. 


Senator Phillips: Mr. Atkinson, you said the persons you 
would appoint to the advisory committee would be respon- 
sible to the National Farmers’ Union. I would like clarifi- 
cation on two points: firstly, the time limit you would 
appoint them on; and, secondly, in what manner you 
expect them to be responsible to the National Farmers’ 
Union. 


Mr. Atkinson: In transmitting information. I would not 
make a judgment. It would depend on each particular 
situation, as to what kind of time limit there would be. 


Senator Phillips: You would like freedom of movement in 
that respect, when they would be appointed? 


Mr. Atkinson: Yes. 


The Acting Chairman: Perhaps I might help on that point. 
You said in response to Senator Argue, in respect of clause 
26(1)(g), that you would favour the establishment of a 
consultative or advisory committee, and that the majority 
of the members should be producers. There is nothing to 
prevent that happening at the present time, is there? 


Mr. Atkinson: No. That is so. 
The Acting Chairman: This can be done? 
Mr. Atkinson: That is true. It is not explicitly stated. 


The Acting Chairman: That is right. Is it likely in estab- 
lishing an advisory committee that the candidates for 
membership would be more likely to be producers than 
otherwise? 


Mr. Atkinson: Well, I would suppose so. 


The Acting Chairman: Well, it seems to me that that is the 
inference. 


Senator Phillips: Mr. Atkinson, what would be your atti- 
tude to having consumers on the advisory board? 


Mr. Atkinson: I would have no real opposition to having a 
consumer on the advisory board as a matter of 
information. 


The Acting Chairman: And that, too, is possible. Of 
course, a producer is also a consumer. 


Senator Grosart: Would you also be in favour of consumer 
representation on the council and the agencies as well as 
the advisory board? 


Mr. Atkinson: My answer to that would be no. 


Senator Grosart: Why? 
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Mr. Atkinson: In the first place, I think that the agencies 
dealing with farm products should be responsible to that 
sector of the economy. You might ask me another ques- 
tion: Would we support the industrial representatives on 
the council or on the agencies? My answer to that would be 
no, unless they are prepared to open their boards of direc- 
tors to farmers. 


The Acting Chairman: Are there other questions for Mr. 
Atkinson? Thank you very much indeed for coming, sir. 
You will let me have whatever notes you have, will you? 
Thank you. 


Honourable Senators, is it your pleasure at this time to 
hear from Mr. C. A. Gracey, the Manager of the Canadian 
Cattlemen’s Association? 


Hon. Senators: Agreed. 


The Acting Chairman: Mr. Gracey, would you identify 
yoursel for the record? 


Mr. Charles A. Gracey, Manager, Canadian Cattlemen's 
Association: My name is Charles Gracey. Iam Manager of 
the Canadian Cattlemen’s Association. 


Senator Argue: Where is your head office? 


Mr. Gracey: We have two offices, sir. We call either one 
the head office. We have one office in Calgary and one in 
Toronto. Iam from the Toronto office. 


Mr. Chairman and honourable senators, we are delight- 
ed to have the opportunity to appear before you. I am 
instructed by our president to do so and to point out to you 
at the outset that we are in your hands. Our purpose here 
is to clarify as clearly as we can our position with respect 
to Bill C-176 in order to justify to you, if we can, why we 
have taken the position we have and where we stand now 
in respect to the bill. 


Like Mr. Atkinson, we also, necessarily, had short notice. 
Thus, I do not have a prepared brief to distribute to you. I 
am prepared, however, to put in your hands some docu- 
mentation that we have available with respect to the bill. 


Senator Goldenberg: Have you already made representa- 
tions on this bill to the House of Commons? 


Mr. Gracey: Yes. I was going to point out that I have in 
my briefcase copies of three separate briefs which we 
submitted to the Commons Committee on Agriculture in 


1970 and 1971. I think I have sufficient copies to distribute 
to you. 


In the interest of time I think I can be even briefer than I 
had originally thought by simply pointing out to you that 
our attitude with respect to this bill, when it first came out 
as Bill C-197 in the year 1969 or 1970, was that although the 
bill was interesting and might be useful to some commodi- 
ties, it was totally alien and foreign to our philosophy, our 
objectives and our goals. At that time we read the bill and 
all its provisions very carefully and we found that the 
cattlemen and the people we represent in the great majori- 
ty of cases, as evidenced by the fact that we are affiliated 
with provincial beef-producer organizations in aid of the 
ten provinces, supported our stand on the bill. 


As you know from studying it, the bill contains within it 
the mechanism of coercive supply management—that is to 


say, regional quotas and so on and so forth, and the 
mechanism of establishing marketing boards and so on. 
And this is counter to the philosophy of the Canadian 
Cattlemen’s Association and all of its provincial 
organizations. 


However, we had a problem. We realized that in a free 
country other commodities might want this biil. Therefore, 
I want to say very clearly that at no time in the history of 
this bill have we opposed the bill. We have never opposed 
or sought the defeat of this bill. I want, Mr. Chairman, to 
go on record as saying that any claims that we have been 
associated with any campaigns to defeat this bill are not 
true. We did recognize that we had a dilemma, however. 
We did not like the bill or its provisions. We recognized 
some commodities did. We thought the cleanest way out of 
the bill for cattle producers would be simply to say, which 
we did many times to the agricultural committee, ‘“Please 
exempt us. Exempt cattle, calves, beef and veal from the 
provisions of this act. It might be a good bill for some 
commodities, but it sure is not, in our view, for the cattle 
industry.” 


We thought that this was a democratic approach. We 
thought that, where legislation is proposed that cannot be 
demonstrated to be necessary to the public interest and 
cannot be demonstrated to be essential to a particular 
industry, such as the beef industry, and where the beef 
producers themselves do not want it, that we should have 
the right to be exempted from the bill. I would like to point 
out, Mr. Chairman, that it may not be generally recognized 
that the beef industry is by far the largest agricultural 
industry in this country. Twenty-two per cent of all 
agriculture is the beef industry. So we rather felt, in view 
of the fact that we did not like the provisions of the bill, 
did not agree with the philosophy, thrust and direction of 
the bill, that we should be exempted. 


I just want to say in passing that I heard and was 
interested in the discussion that preceded my appearance 
here. I would say to Senator Goldenberg that the idea that 
this legislation will move in the direction of reducing bal- 
kinization is not in our view correct. We think it will 
legitimize balkinization. 


We have to be very clear about this. Our view is that the 
whole legisaltion is completely irrelevant to the beef indus- 
try, because we do not accept in any way any idea of 
provincial boundaries for the beef industry. We are deter- 
mined that all that is needed as the enabling legislation is 
the British North America Act. We are persuaded that 
beef should move freely back and forth across this coun- 
try without any restrictions whatsoever. Therefore, if you 
appreciate this, you will understand why we say that most 
of the provisions of the bill—all of the provisions of the bill 
so far as we are concerned—are completely irrelevant. 
There is no thought in our minds about dividing up this 
country so that Manitoba can have X per cent of the beef 
market, whereas Ontario can have Y per cent and Quebec 
Z per cent. That is not in our minds at all. We believe that 
beef should be produced in the areas of economic advan- 
tage. This is another irrelevant issue discussed in the com- 
mittee about apportioning production to the areas of eco- 
nomic advantage. We believe production will flow to the 
areas of economic advantage, if we let it. 
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I wanted to make those points, and I think I have made 


the quite clearly in trying to state the philosophy of the 
association. 


The Acting Chairman: You also made them before the 
Commons agricultural committee. 


Mr. Gracey: Yes, I have paraphrased the three separate 
briefs, sir, that we presented to the agricultural committee. 


The Acting Chairman: Thank you. 


Mr. Gracey: Before turning to the bill itself, I should like 
to make the point now that before all else the Canadian 
Cattlemen’s Association respects the laws of the country 
and will live with whatever legislation finally comes into 
being. We will do all we can to represent our views before 
legislation is passed, but we will live with it afterwards. So, 
turning to the bill itself, I should like to make a couple of 
points. In the amendment to clause 2(c)}—and here I am 
addressing myself to the amended bill—the amendment is 
of major importance to us because we feel that this form is 
infinitely better than the unamended form. We feel that 
this is superior to the original form because it does provide 
almost unmistakable assurances that a plebiscite will be 
held before an agency is established. We are happy about 
this because it is much more democratic than it was. But I 
want to take issue with some of the phrasing in it. Clause 
2.(c)(ii) says: 


(ii) any other natural product of agriculture and any 
part of any such product in respect of which the Gov- 
ernor in Council is satisfied, as a result of declarations 
by provincial governments following plebiscites, or 
otherwise, that the majority of the producers thereof 
in Canada is in favour of the establishment of an 
agency under section with powers relating to that 
product; 


The point I am raising is in connection with the two 
words “or otherwise’. We are opposed to the inclusion of 
those two words and would seek to have them removed. 
To clarify my point, we have received the explanation that 
the term ‘or otherwise” is used because provincial plebis- 
cites are only a requirement in provinces where the pro- 
vincial marketing act requires one. It has also been argued 
that the federal Government may not require a province to 
hold a plebiscite, because that is a provincial matter. We 
quite agree. But we think the argument is wholly irrele- 
vant. After all, Bill C-176 is, in our view, a piece of national 
legislation and surely it is within the sphere of authority of 
the federal Government to lay down a requirement that a 
plebiscite shall be held before the machinery of Bill C-176 
is put into motion. Surely the federal Government can say 
to a provincial government that whether they hold a vote 
or not is the business of the provincial government, but 
that the business of the federal Government is to see that 
Bill C-176 is not put into motion in respect of any com- 
modity until a plebiscite has been held. 


There is a fine distinction here. We have argued it 
before. We believe it is fully within the authority of the 
federal Government to say that a plebiscite shall be held 
before implementing a federal act. This is not, in our view, 
tantamount to telling the province what it shall do, but it is 
in our view tantamount to saying that the federal Govern- 
ment will not do something until the province holds a 
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plebiscite. It seems to be a difficult point that we have 
argued about before. But might I suggest a simple paral- 
lel? I might be negotiating with one of you to buy your car 
for a certain sum of money, and I may say, “I will buy that 
car for that sum of money if you put new tires on.” Now I 
have not dictated to you that you shall put new tires on, 
but I have said that when you put new tires on them I will 
buy it. This is the same principle here. We do not like the 
inclusion of the words, “or otherwise”. You may wish to 
question me on that. 


Senator Grosart: On that point, Mr. Gracey, have you 
considered the possibility that the phrase “or otherwise” 
may nullify the whole possible effect of subparagraph 
(ii)? 

Mr. Gracey: Of course, we recognize this possibility, and 
we would be very much incensed if this were to develop. 
We tend to take the word of the people in the government 
who said that this is their intent. But I do agree with you 
that this is quite possible and that they could say, “or 
otherwise”’. 


Senator Grosart: The point I am making, and we may 
come back to this later, is that it does not seem to be clear 
from any point of view of English syntax whether ‘or 
otherwise” qualifies the word “plebiscite” or the declara- 
tion. The concern in my mind is that a court might, if it 
took the interpretation which would be the normal syntac- 
tical one because of the place of the comma, that the ‘‘or 
otherwise” gave the Governor in Council the right to be 
satisfied without a provincial declaration, and that the 
whole thing would be nullified. 


Mr. Gracey: That is our point. 


Senator Grosart: It is a very serious matter from the point 
of view of draftsmanship. My suggestion later will be that 
we take out the comma aftr ‘plebiscite’ which would 
bring the intent, I think, into line with normal English 
syntax. 


Senator Goldenberg: Mr. Gracey, have you read clause 
17(2)? That says that the Governor in Council may request 
that each province carry out a plebiscite of the said 
producers. 


Mr. Gracey: Yes. If I might continue my remarks and I 
will come to the point you are now making. We therefore 
urge most strongly that the words “or otherwise” be delet- 
ed from clause 2(c)(ii). Further, in respect of this same 
point of principle we suggest that clause 17(2) does not 
provide a clear enough indication to Canadian farmers 
that the will of the majority will be sought. We suggest, 
again on the basis of our former argument, that the term 
“may request” that each province carry out a plebiscite of 
the said producers should be amended to read something 
like “‘shall require that each province’’. 


Senator Goldenberg: Why are you satisfied, Mr. Gracey, 
that that would be acceptable in a court of law? 


Mr. Gracey: You are referring now to “shall require’? 


Senator Goldenberg: Yes, that is the federal Government 
imposing a condition on a province in a field in which the 
federal Government does not have jurisdiction. 
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Mr. Gracey: This is exactly my point. I do not believe that 
those words would impose anything on the province. You 
are simply saying this to the province: ‘We have a bill, a 
national bill, under national legislation, and we will 
impose it only if you have a plebiscite.” I think you have 
complete and utter authority to do that. 


Senator Forsey: It is a ‘“‘no tickee, no washee” proposition. 
Mr. Gracey: That is right. 


Senator Buckwold: Does that mean they do not come 
under the bill or that there won’t be any bill? 


Mr. Gracey: It would mean in my mind that there would 
not be any agency. 


Senator Buckwold: If one small province, and let us say it 
is Prince Edward Island, did not want to have a plebiscite, 
it could in fact stop a complete marketing proposal? 


Senator Phillips: May I point out that Prince Edward 
Island, by its provincial law, requires a plebiscite before 
having any marketing agency? 


Senator Buckwold: I was only using this as an example. 


Mr. Gracey: I think it is an interesting point that the other 
side of the coin is just as sharp, and that is that the way it 
is now could frustrate democracy and that one could have 
the establishment of an agency without a plebiscite. And I 
suggest that that is the worse of the two evils. 


Senator Grosart: But surely that is not implicit in the bill. 
It merely says that in order for the Governor in Council to 
satisfy himself that a majority, an overall majority of 
producers want to come under an agency, he may use the 
plebiscite as a basis for the provincial declaration. 


If a sufficient number of provinces to constitute a 
majority of producers made the declaration, there would 
not be a situation in which, for instance, Prince Edward 
Island could frustrate the whole marketing plan. 


Senator Phillips: I do not like the idea of using Prince 
Edward Island as an example. 


Mr. Gracey: I will say province “X”’. The only method by 
which the Governor in Council in a democracy can ever be 
satisfied is following a plebiscite. 


The Acting Chairman: Well, now, is that right? I suppose 
that would be true of almost everything, but a plebiscite is 
not necessarily the be-all and end-all. The democratic pro- 
cess does not require a counting of heads to that extent. 
There is such a thing as majority government, which is the 
basis of the democratic process. If he wished to be sure in 


the case of each individual producer, that would be anoth- 
er matter. 


Senator Grosart: Or if he wished to be sure that there was 
a majority. 


Mr. Gracey: In our view the only method is by plebiscite 
of producers. 


Senator Goldenberg: How is this done in provinces which 
do not now have a plebiscite? 


Mr. Gracey: I do have some information with regard to 
that. I must say before giving it, however, that I do not 
have supporting material with me. Marketing agencies 
now exist in some provinces which have never had a vote. 
This is what sticks in our craw. We do not like this type of 
thing. 


Senator Martin: Mr. Gracey, I believe your president 
issued a statement? 


Mr. Gracey: Yes, he did. 

Senator Martin: It was not very long; have you a copy? 
Mr. Gracey: Yes, I have. 

Senator Martin: Would you read it into the record please? 


Mr. Gracey: Yes, I will, sir. I described the essence of the 
statement earlier, but I will read it. It is a press release of 
January 4, 1972, entitled ‘‘Cattlemen President Fox 
Approves Amended Farm Marketing Bill”. It reads as 
follows: 


The controversial farm marketing bill, known as Bill 
C-176, is now “—in a form acceptable to Canadian beef 
producers’. According to Jonathan Fox, of Lloydmin- 
ster, Saskatchewan, the current president of the 
Canadian Cattlemen’s Association. 


For the past two years the Canadian Cattlemen’s 
Association has vigorously opposed the principles of 
coercive supply management and legislative produc- 
tion and marketing controls in the draft bill. While not 
opposing passage of the bill itself cattlemen requested 
the specific exemption of cattle, calves, beef and veal 
from the bill. 


Although the Government did not grant specific 
exemption for the beef industry the passage of two 
important amendments during the closing hours of 
debate really accomplishes the same purpose’, said 
Fox. 


An amendment to clause two 
—which we have been discussing— 


—provides that an agency may only be established for 
any farm product, except poultry and poultry prod- 
ucts, after a series of plebiscites in each province 
across Canada indicates that a majority of producers 
approves the establishment of an agency. 


May I just interrupt, to say— 


Senator Martin: Please finish the statement, for the 
record. 


Mr. Gracey: 


An important amendment to clause 18 also provides 
that a proclamation establishing an agency for any 
commodity, except poultry and poultry products, shall 
not grant an agency any power to introduce supply 
management. In order to establish supply manage- 
ment for the beef industry the bill would have to be 
amended and this would mean referral back to the 


agricultural industry and full debate in the House of 
Commons. 
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“We can live with this bill” commented Mr. Fox. 
While we would still prefer exemption for our prod- 
ucts we have taken the motor out of this bill and it can 
only become operative again as a result of a majority 
vote of beef producers. “Thus beef producers have 
retained control of the direction of their industry in 
their own hands”’, continued Mr. Fox. 


In commenting on this significant victory for cattle- 
men Mr. Fox expressed satisfaction that the Govern- 
ment and the House of Commons had agreed to 
amendments to the bill in accordance with the wishes 
of cattlemen and a great number of producers of other 
commodities. Mr. Fox noted particularly the tremen- 
dous efforts of a number of opposition members led 
by Jack Horner to make the bill more acceptable. 
“Without the strong and sustained efforts of Jack 
Horner and several other members the bill would have 
passed many months ago in its original form”’, said Mr. 
Fox. “In fighting for important amendments Mr. 
Horner has rendered Canadian agriculture an impor- 
tant service.” 


Senator Grosart: Mr. Gracey, you have asked for exemp- 
tion from this bill. Is it not true that clause 18(3) exempts 
you completely? 


Mr. Gracey: It exempts us from the supply marketing 
features of the bill. 


Senator Grosart: Yes, you are quite correct; it exempts 
you completely from the supply management features of 
the bill. 


Mr. Gracey: Yes. 


Senator Grosart: It may come later in an amendment, but 
you now have the exemption which you requested. 


Mr. Gracey: Yes, however the point to which I refer in no 
way differs from the press release which Senator Martin 
asked me to read. We take issue with one or two other 
aspects of the bill, which we do not consider to be quite 
proper. I have indicated throughout that we will live with 
whatever law is passed. 


Senator Martin: Your president went further than that, 
which was the point of placing the release on the record. 


Senator Forsey: Mr. Gracey, I have derived the impres- 
sion from what I have heard that there are groups of beef 
producers in Ontario who do not take the same view as 
that of your organization. Am I correct in that impression? 


Mr. Gracey: You certainly are, sir. The Canadian Cattle- 
men’s Association is represented by organizations in every 
province. I doubt whether we will ever be in so healthy a 
state that we can say we represent the views of every beef 
producer. I can, however, say that we represent the views 
of the overwhelming majority. 


Senator Forsey: Including those in Ontario? 


Mr. Gracey: Definitely. There were allegations during the 
debate leading up to this that this is an east-west fight. It is 
ironic however, that at a recent meeting of the Ontario 
Beef Improvement Association Board of Directors, I was 
given instructions to do everything possible to make sure 
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that cattle was deleted from the bill. Of course, I could not 
carry out their instructions fully, because our board is 


prepared to accept the amendments which were 
presented. 


Senator Grosart: What percentage of beef production 
does your association represent? 


_Mr. Gracey: The answer to that question involves discus- 
sion of the structure of the organization. 


Senator Grosart: What is the approximate percentage? 
Mr. Gracey: We strive for 100 per cent representation. 


Senator Grosart: What percentage does your actual mem- 
bership represent? 


Mr. Gracey: The membership is at the provincial level. In 
the Province of Ontario a member of the Canadian Cattle- 
men’s Association is so basically because he is a member 
of the Carleton County Beef Improvement Association, 
which is a member of the Ontario organization with which 
we are affiliated. 


Senator Grosart: What percentage of beef producers are 
not members of the Canadian Cattlemen’s Association? 
Please include all beef production. 


Mr. Gracey: I have attempted to explain our structure. I 
could say 100 per cent are members. That is our goal. 
Every beef producer in this nation, and that includes the 
dairyman, has the absolute and unqualified right to attend 
at the local beef association, state his views, vote on issues 
and so on. 


Senator Grosart: Do they pay membership fees? 


Mr. Gracey: The county associations in Ontario have a 
membership fee of $1. This varies between provinces. 


Senator Grosart: But you must have in your mind an 
overall figure as to the percentage of beef production for 
which you, as an official of the association, are entitled to 
speak. 


Mr. Gracey: I will give you a figure, which I will qualify 
by saying that we strive to represent 100 per cent of beef 
production. We are convinced that our views are support- 
ed by at least 75 per cent of beef producers in this country. 


Senator Grosart: Is 75 per cent of beef production repre- 
sented by your association, through affiliation, or 
otherwise? 


Mr. Gracey: Yes. I would have to show you our constitu- 
tion to explain the structure. It will illustrate how a beef 
producer in the Province of Saskatchewan, for instance, 
puts forward his views. That is the essence of it. 


Senator Martin: I want to clearly understand that the 
president of the association supports the bill, and you 
yourself also support the bill. 


Mr. Gracey: Yes, but I would turn the emphasis around. I 
would say that we will live with the bill. We find fault with 
a couple of things in it. That is why I am here. 
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Senator Grosart: In your objections, I take it that you are 
looking to the future rather than to the effect of the bill 
when it receives royal assent. 


Mr. Gracey: We are quite happy with the fact that 
there is a plebiscite proposed. 


Senator Grosart: That plebiscite is in the future. It does 
not concern you at the moment. 


Mr. Gracey: We want the plebiscite to be properly struc- 
tured when it comes. 


Senator Grosart: that is right. You are thinking of the 
future, when an amendment to the bill may be made which 
might bring you within the terms of the bill. 


Mr. Gracey: The other reason why I was sent here was to 
represent our strongest view, that any changes proposed 
in the bill not move further in the direction away from 
where we want to go. We would propose a withdrawal of 
the amendments which we have recently submitted. 


Senator Forsey: Senator Grosart suggested that the 
changes Mr. Gracey has been suggesting referred only to 
something that might arise if there were an amending bill. 
That is not altogether correct. You would like to see this 
because, except for supply management, you could be 
brought under this legislation now. That is why you want 
to get the “or otherwise” struck out. 


Mr. Gracey: Yes. It was suggested that some day we 
might have a vote to establish an agency even without 
supply management. We want to be sure, if such an event 
comes about, that it will be a proper vote. 


Senator Forsey: It is not a question only of amending 
legislation. It is a question of what might arise under the 
legislation as it now stands. 


Senator Grosart: Are you concerned with any other con- 
trol aspects of an agency under the bill, other than supply 
management? 


Mr. Gracey: I am not sure that I understand the question. 


Senator Grosart: As Senator Forsey pointed out, you 
could come under this bill by provincial declaration and a 
proclamation by the council. Under 18(3), this would not 
bring you under supply management, but you could come 
under the bill. Are there any other control features. that 
would be set up as a result of the establishment of an 
agency, which you would object to, other than the supply 
management aspect? 


Mr. Gracey: Once supply management is removed, about 
all one can do is establish an agency for promotion, 
research, and so on. The bill is completely irrelevant in 
this respect, because we already have a national organiza- 
tion, we already have a provincial organization, we are 
already working on product development, and we are 
already co-operating with the federal Department of 
Agriculture to change the grade standards. 


Senator Grosart: There is no other control that you would 
object to. 


Senator Sparrow: The bill does not define a producer. Can 
you define a beef producer, and how does your association 
define a beef producer? 


Mr. Gracey: Obviously, that is a central question any time 
a vote is about to take place. I have personal views on it. 
The question has not been deeply discussed within the 
Canadian Cattlemen’s Association. I think I can go so far 
as to say that the Canadian Cattlemen’s Association would 
take the position that a beef producer is anyone who 
produces beef and derives a significant proportion of his 
income from a beef operation. There is a very real ques- 
tion as to whether or not a producer who markets 500 
cattle should have one vote in the same sense as a pro- 
ducer who markets three cattle. That is a real question 
which has to be faced, on which we have not taken a 
position. 


Senator Sparrow: Do you read into the bill that each 
province must define who a producer is in that province? 
There is no standard definition of “‘producer’’. 


Mr. Gracey: There is not. It is a question that has to be 
honestly faced. 


Senator Sparrow: With regard to beef producers, the bill 
refers to a majority of producers in Canada. Would you 
read into the bill that a region or area in Canada which 
might very well have a majority of producers, would not, 
in fact, represent the total production of the industry? I 
would like to quote some figures with which you might 
agree or disagree. In the four western provinces, there 
were, as of June 1, 1971, 4,804,000 head of beef cattle. You 
might want to record this figure. There were 35,703 pro- 
ducers. These figures are taken from the Dominion 
Bureau of Statistics. The cattle population in Ontario and 
Quebec was only 1,528,000, or 20 per cent or less than 
western production. However, they had 79,143 producers. 
They had double the producers and 20 per cent of the 
production. In the bill itself it would appear that they 
could come under the marketing legislation by a vote of 
Ontario and Quebec producers. Are my figures correct? 


Mr. Gracey: Essentially, yes. I think that is a very good 
point. If you phrase the question as to how we would react 
on this, as I said before, the question is a very difficult one. 
The Canadian Cattlemen’s Association has not expressed 
a view on this, but I have no hesitation in expressing my 
own view, which is that we have to give consideration to 
some kind of a _ balance between producers and 
production. 


Senator Sparrow: Would you suggest that there is an area 
of change in the bill which would protect a region in 
Canada? Have you given that any consideration? 


Mr. Gracey: As far as a region of Canada is concerned, 
that aspect is irrelevant. We do not care where the beef 
producer is. It does not matter whether all of the beef 
producers are in the Province of Prince Edward Island. 
This is one country, so that part is irrelevant. 


I have already answered the first part, have I not? 


Senator Molgat: Mr. Gracey, when we were discussing a 
vote by provinces, the objection was raised that if one 
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province refused to conduct a vote, that province could 
prevent a board. You reject the regional concept, do you? 


Mr. Gracey: Yes. 
Senator Molgat: Would you then consider a national vote? 


Mr. Gracey: Would we, as an association, consider a 
national vote? 


Senator Molgat: Yes, leaving aside any regional or provin- 
cial concept. 


Mr. Gracey: I will answer that with the opening qualifica- 
tion that we do not support the idea of marketing boards 
and agencies to begin with, but if it appears that a signifi- 
cant number of producers want an agency, then we are on 
the side of democracy and if a vote is held we would 
definitely like to see a nationally conducted vote. If some 
provinces were being troublesome by not providing a ple- 
biscite, then I feel there should be some means whereby a 
national vote could be conducted. 


Senator Phillips: Mr. Gracey, I have two questions. You 
stated that the bill might be all right for certain products, 
but it was your view that beef should be free to move 
anywhere in Canada. Can you tell me the difference 
between hamburger moving freely anywhere in Canada 
and fried chicken moving freely anywhere in Canada? I 
cannot make that distinction. 


Mr. Gracey: Nor can I. I see no reason why hamburger or 
fried chicken should be restricted in moving anywhere in 
Canada at all. 


Senator Phillips: My second question is: Are you con- 
cerned that the bill does not provide any import quotas? I 
am assuming that beef production comes under the act. 


Mr. Gracey: Yes and no. I want to explain that; it is 
important. I happen to be one who agrees that probably it 
would not be appropriate to have import controls vested in 
this bill. Perhaps this is not popular with the majority of 
beef producers, but I feel we need some import controls in 
some form under some legislation. The Canadian Cattle- 
men’s Association has advocated a level of import con- 
trols. We have never supported imports completely, but we 
feel there must be a level of import controls. 


The question you have asked identifies one of the main 
weaknesses in this bill. I believe it is the general philoso- 
phy that we are going to create an island of ourselves, to 
protect ourselves to an unlimited degree against imports. 
This is an impossible dream. We have to compete in the 
North American economy, and this is just another reason 
why we have absolutely no use for the principle of coer- 
cive supply management. I agree we must have some 
workable means of a sensible level of import controls in 
certain instances. For example, the oceanic beef imports 
can hurt us; they have hurt us. We have to have control at 
some level. We have never asked that imports be shut out 
completely, as is the case with respect to some dairy 
products. 


Senator Grosart: Mr. Gracey, there seems to be a contra- 
diction in what you just said. You object to Canada becom- 
ing an agricultural island in North America, but there is 
nothing in the bill to suggest that happening. 


The question Senator Phillips asked, in effect, was: 
Would you like to see import controls written into the 
powers of the National Farm Products Marketing Council 
or a marketing agency? 


Mr. Gracey: Let me answer that question again more 
clearly by saying that if this bill is going to work in the 
manner intended, it would have to have import controls. 


Senator Phillips: That is specifically the point I wanted 
you to make. 


Senator Grosart: On the question of a plebiscite or vote, 
the minister stated, and this appears at page L-3 in the 
“blues” of our last hearing: 


Mr. Chairman, I am advised that all the provincial 
legislation calls for one man/one vote. What they do 
from there on is to set out what qualifications are 
necessary for a man to vote. Once he has that qualifi- 
cation to vote, there is no further distinguishing 
between the weight of that vote. It is one man one vote. 
In some provinces, the requirement is that they sell 
$500 worth of the commodity in an area. 


Would this indicate to you that it is at least the intent of the 
minister that any plebiscite should be on the basis of one 
man/one vote? 


Mr. Gracey: I cannot say what the intent of the minister 
was. Again, | would say this is a tremendously difficult 
area. The only thing that I would be opposed to would be 
an arbitrary solution. In my opinion, the solution that says 
a man must sell $500 or $600 worth of a commodity is an 
arbitrary solution; the solution that a man must have a 
thousand hands is an arbitrary one. I think someone has to 
face the real question of principle as to whether it should 
be one man/one vote or one cow/one vote. 


Some Hon. Senators: Never. 
Senator Sparrow: One egg/one vote. 
Senator Grosart: You might get a more intelligent vote. 


Mr. Gracey: I heard some honourable senators say 
“Never,” but it is my understanding that at a shareholders’ 
meeting the shares owned vote. 


Senator Goldenberg: If a man holds a thousand shares he 
has a thousand votes, and a man who owns one share has 
one vote. 


The Acting Chairman: Are there any other questions for 
Mr. Gracey? 


Thank you very much, Mr. Gracey. 


It is now ten minutes to one. There is a possibility that 
Mr. Hudson will be here by 2.30. Would you prefer to 
adjourn at this stage for lunch, or do you wish the deputy 
minister to go over the points that have been covered? 
Policy matters, of course, would be reserved for the minis- 
ter when he returns. 


Senator Grosart: I wonder if I could make a suggestion, 
Mr. Chairman? Perhaps it would be better if the deputy 
minister gave his reply when we start to discuss the bill 
clause by clause. Most of the matters that have been raised 
refer to specific clauses. 
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The Acting Chairman: That might be a feasible way to 
deal with it. I see no objection to that. 


Senator Martin: There have been some matters raised this 
morning on which we ought to have some reply. 


The Acting Chairman: Well, let us deal with that as we 
come to the bridge. 

Hopefully, then, we will have Mr. Hudson at 2.30. 

Senator Molgat: Mr. Chairman, I understand there will 


also be a representative from the Consumers Association 
of Canada. 


The Acting Chairman: They have been notified, but the 
Committees Branch has not heard from them. 


Senator Molgat: I take it that if they appear this after- 
noon, or if others appear, they will be given an opportunity 
to speak. 


The Acting Chairman: That is in the hands of the commit- 
tee, and the usual practice is to give them an opportunity. 

We will adjourn until 2.30. 

The committee adjourned until 2.30 p.m. 


Upon resuming at 2.30 p.m. 


The Acting Chairman: Honourable senators, I reported to 
you this morning that Mr. Hudson wanted to make 
representations. I have also been informed that Mr. David 
Kirk, the Executive Secretary of the Canadian Federation 
of Agriculture, is here and would like to be heard. Is it the 
wish of the committee that both these gentlemen be heard? 


Hon. Senators: Agreed. 


The Acting Chairman: Perhaps we should hear Mr. 
Hudson first, because he said this morning that he would 
like to be heard at about 2.30 p.m. 


Mr. Hudson, for the benefit of the committee, would you 
give us your full name and address? 


Mr. J. Hudson: Mr. Joe Hudson of Lyn, Ontario. 


Senator Martin: What organization does Mr. Hudson 
represent? 


Mr. Hudson: Really just a fairly extensive group of farm- 
ers in Ontario, I guess, who have views and opinions on 
this. Nobody formally, sir. 


Senator Martin: You do not represent an organization? 
Mr. Hudson: No, no organization, that is right. 


Senator Phillips: That is not absolutely necessary. 


Senator Martin: No, but it is possible for me to put a 
question. 


The Acting Chairman: Are you a producer? 
Mr. Hudson: Yes, I am an egg producer. 
The Acting Chairman: Where is Lyn, Ontario? 


Mr. Hudson: I knew I would be asked that. It is near 
Brockville. You know where Brockville is. We are about 
four miles from Brockville. 


Senator Goldenberg: Is the Globe and Mail correct when 
it describes your farm as the largest egg-producing farm 
in the Province of Ontario? 


Mr. Hudson: Well, that is correct. I will explain that to you 
in a minute or two. 


First I would like to say how pleased I am to be here. I 
certainly did not expect the privilege of appearing. I will 
tell you who I am and describe our operation fully before 
any of my compatriots who follow might do so. 


I am a farmer. I guess you would still call us farmers. At 
least we do for municipal tax purposes anyway. We farm 
at Lyn, Ontario, my brother, my father and myself, and we 
operate an egge farm of approximately 270,000 hens. 
There are three of us involved. We have farmed all our 
lives. We started with milk way back and converted to beef 
cattle, broilers, got out of that and moved into eggs back in 
the early fifties, and have developed this. We also run a 
grading station, where we began grading our own product 
in about 1957, shipping it mainly into Montreal, to Stein- 
bergs Limited. We are fairly successful at it with our own 
product. In 1960 we started to buy from other people and 
developed it into a fairly good operation, and now supply 
eggs into Ottawa and the Montreal areas. That is our 
background. 


The only formal thing I can say is that I am an elected 
director of the Ontario Egg Board, one of the two directors 
who dissent with this quota business, controls and so on. 
However, I think I can safely say I represent the views of a 
good many farmers in the Province of Ontario who do not 
go along with the thinking that supply management, as 
they have it laid out today, and controls and the control of 
our agriculture is the only way to go. We proved that to 
Minister Stewart back in 1969 when they held the G.F.O. 
vote. It was defeated about 57 per cent to 43 per cent, and 
we have not had a really major vote since of any kind, to 
my knowledge. Certainly we have not had an egg vote yet, 
and he has had no further vote to my knowledge. 


Senator Grosart: What is G.F.O.? 


Mr. Hudson: That is supposed to be a General Farm 
Organization. Many of us have called the system before us 
the national G.F.O., but it was a General Farm Organiza- 
tion. Perhaps Mr. Kirk could explain it much better than I 
can. It was a General Farm Organization that checked off 
on all farm products. It had a compulsory membership for 
all farmers in the Ontario General Farm Organization. 
Many of us look on it as simply a way of getting democrat- 
ic control of our affairs. 


I have no formal presentation, but I am giving these 
items point by point and if senators have questions, they 
might throw them in as I go along, as otherwise I would 
probably forget what I have said. 


First of all, you may wonder why I am here. I personally 
have had contact with many of my friends on this matter, 
not just in the case of eggs. I am very concerned with the 
way in which the bill was passed, in the last week or ten 
days, and with the effect it is going to have on the true 
farmer, and the general happenings. 


Certainly, Parliament has debated this bill. I left my coat 
in Mr. Pringle’s office. I hope I do not spoil his reputation 
as a parliamentarian. 
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Senator Phillips: But you may spoil your credibility as a 
witness, by leaving it there! 


Mr. Hudson: Parliament has debated this bill off and on 
for about eighteen months or two years. They held hear- 
ings, but many of us feel that, even though the hearings 
were held, they did not hear. 


Senator Martin: Were you at the hearings? 


Mr. Hudson: Yes, we appeared before the hearings two or 
three times. 


The Acting Chairman: That is, the hearings of the Agricul- 
ture Committee? 


Mr. Hudson: Yes, the hearings of the Agricultural Com- 
mittee in Ottawa, in Toronto and so on. 


The Acting Chairman: When you say “we’’? 


Mr. Hudson: I appeared in Ottawa with another man. 
Three or four of us made appearances in Toronto also, 
representing a different point of view. I do not know 
whether the Farmers’ Union has been in or not— 


The Acting Chairman: They were here this morning, so 
you need not repeat their evidence. 


Mr. Hudson: I do not know if they got what they wanted, 
but they stated quite openly on television that they did not 
get what they wanted. 


Senator Martin: May I ask you a question? I have before 
me a statement of Mr. Atkinson of September 29, 1970. I 
want to know if you agree with this. He said, at page 4915: 

Bill C-197 should be further amended to provide a 
mechanism allowing annual production price reviews. 
Since the primary producer is accorded no policy role 
in the operations or marketing functions of the pro- 
posed marketing agencies, the only meaningful way in 
which farmer interests can be protected is through the 
assumption of a price and policy negotiation role, we 
should call it a bargaining role between the National 
Farmers’ Union and the respective marketing agen- 
cies. We recommend that this provision be provided 
for in the bill. 


You would not agree with that statement? 
Mr. Hudson: I would not agree with it you say? 
Senator Martin: I am asking you by way of question. 


Mr. Hudson: Oh, this is what he would like. I am not so 
sure that that would be much better for the farmer than 
what he is being offered today. 


Senator Martin: You do not think that his union should be 
the sole marketing union. 


Mr. Hudson: The sole negotiating agency? 
Senator Martin: Yes, the sole negotiating agency? 


Mr. Hudson: I would have to debate that with Mr. Atkin- 
son. I do not agree with everything put forward. Iam nota 
member. 


Senator Martin: I was just putting it to you now. 
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Mr. Hudson: I am not a member, and I am not prepared to 
comment on what he was saying. However, there were 
many things. For instance, beef and pork. Beef, in particu- 
lar, wanted out. I think that was quite apparent at every 
hearing, and they did not really get out. Import controls 
were deemed necessary by almost all of our poultry 
groups, if this bill is to work in poultry, and we have no 
control over imports, under this bill. 


A good many of us suggested that it would be democrat- 
ic to have plebiscites on all products, and not just on some. 
We heard in Toronto that the consumers felt they should 
participate in the commission. Whether they should or not, 
is up to them to plead. There are many things that we feel 
that, even though there were hearings, were not heard. 


Last spring the bill went again before parliament and a 
massive protest was launched. Mr. Olson accused some of 
the people participating in the program, of some possibly 
devious tactics. I would say they were, maybe, more like 
desperate tactics. 


However, in a week’s time we had some of the largest 
write-ins ever to Parliament, protesting the bill. I think I 
am right in saying that, not the bulk, but a good many of 
the farmers across Canada felt the issue was dead after 
that. It lay dormant until it came up as a Christmas pack- 
age. It was rushed in at the Christmas recess; the M.P.s 
were literally dragged back at that time, when they did not 
want to be.-We had compromises made. A good many 
amendments, of which only one or two, or two or three, 
were put through, I think, out of all the amendments. 
Probably, if you read and took to heart the Globe and Mail 
editorial last Monday—which I think probably most of you 
did—we would not have to say any more. I do not know 
whether the Chair can do this, but if you are making a 
transcript I think that it should be put in the transcript. I 
would hate to lose this copy, as I have only got one. I will 
not take time to read it now. 


Senator Forsey: That was an editorial, not an article? 


Mr. Hudson: That was an editorial. You could even put 
the picture in, because it is pretty good, where the turkey 
says to the farmer: ‘And, furthermore, where is your 
licence?” The lead editorial is the one I am talking about 
now. 


Senator Forsey: That is the one that assumes that quotas 
would apply to all products, is it not? 


Mr. Hudson: It assumes that quotas will apply, yes. 
Senator Forsey: Which they do not. 

Mr. Hudson: No, but they do apply to poultry products. 
Mr. Forsey: Yes. 


Mr. Hudson: That is what I am concerned about, mostly. 
The cattlemen would have to fight for themselves. 


The Acting Chairman: They were here this morning. 


Mr. Hudson: I figured that Mr. Gracey was here for 
something. 


We feel that this was no way to pass this. I think you 
realize that this is the major piece of farm legislation that 
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will probably ever come before us in any of our time. No 
matter how young or how old you are, I do not think there 
ever will be a piece of farm legislation as major as this. We 
do not think this was the way to pass it. There was no 
possible time for farmer opposition to build, in the three 
days. Another thing that we feel was very bad is that, right 
from the hearings on, on this bill, we had hard party lines 
drawn and it ended up really not whether it was good or 
bad for Canada but simply that the bill was, we feel, 
pushed through and pushed through very drastically. 


Senator Goldenberg: Mr. Hudson, are you suggesting that 
the house was rather taken by surprise and had only three 
days to consider this proposal? 


Mr. Hudson: No, they had debated it a good deal before, 
there is no doubt, but it was brought back in—I do not 
know on which day it was—before the house, just before 
the house rose. I am not so familiar with Parliament, but I 
know that the major debate took place over three days. 


Senator Goldenberg: I understand that the legislation was 
originally introduced in late 1969. 


Mr. Hudson: Yes, I have mentioned before that it was 
introduced about two years ago, and there were hearings 
on it from one side of the country to another. But my 
feeling is that, when it reached the final stage, it was not 
thoroughly debated and the final amendments were not 
debated, and so on. 


Senator Phillips: Mr. Chairman, in all fairness, following 
Mr. Goldenberg’s remarks, you will recall that just before 
certain by-elections the bill was withdrawn. I think most of 
the parliamentarians assumed that a different bill would 
be introduced. I think this is a point that Senator Golden- 
berg has conveniently overlooked. 


Mr. Hudson: I do not know about the parliamentarians, 
but I do know that a good many of the farmers assumed 
that a different type of bill would be brought forward. 


Senator Goldenberg: My understanding is that that bill 
was not withdrawn. There was one piece of agricultural 
legislation that was withdrawn, but it was not this one. 


Senator Forsey: It could not be withdrawn, unless the 
consent of the house was given to its withdrawal. The 
other side decided not to proceed with it, but it certainly 
was not withdrawn. 


The Acting Chairman: These proceedings in the other 
place certainly should not unduly disturb us. 


Mr. Hudson: They had it for fourteen months, without 
withdrawal. 


Senator McElman: As a matter of record, the first reading 
in the other place was on October 26, 1970. 


Mr. Hudson: Regardless of this, a tremendous number of 
farmers are dissatisfied with this bill. As I have said, the 
beef and a good deal of the pork wanted out. I do not know 
what Mr. Atkinson said. I am sure he spoke quite capably 
for himself. You have the dairy and the grains pretty well 
covered as it is. So, in effect, when you narrow it down, 
who really wants the bill? 


Senator Goldenberg: Would you tell us, Mr. Hudson, why 
we understand that all the provincial governments want or 
are in favour of this measure? Are they so far removed 
from the electors that they all want to push this bill? 


Mr. Hudson: I can only speak for one—and some of us 
think that he is. 


Senator Langlois: Which one is this? 
An Hon. Senator: Are you speaking for him? 


Senator Goldenberg: You are speaking of the Minister of 
Agriculture in Ontario? 


Mr. Hudson: We feel that about Mr. Stewart. The last vote 
he had was in 1969 and that vote was lost by 57 to 43. Many 
of us fought that campaign on quotas and supply manage- 
ment, because that is where we felt the General Farm 
Organization was going to lead, and it was soundly defeat- 
ed. That is just two years ago. 


Senator Martin: Much later than that, only last month, the 
Minister of Agriculture in Ontario along with other minis- 
ters of agriculture in the provinces said that they are in 
favour of this measure. 


Mr. Hudson: Of course, you have to remember that it has 
been the policy of the agricultural department in Ontario 
for many years, rightly or wrongly. The quota marketing 
system has been promoted by the province of Ontario. 
Ontario had one of the first broiler boards, one of the first 
tobacco boards and so on. Rightly or wrongly they feel 
that this is good for the farmers. 


Senator Martin: That is just your opinion. 


Mr. Hudson: That is right, and I am talking only about the 
agricultural department. 


Senator Sparrow: But the last vote that was actually held 
was not in favour of the marketing legislation. 


Mr. Hudson: To the best of my knowledge no major farm 
product has been voted on since 1969. In 1968 we held an 
egg vote which was defeated. In 1969 we had a general 
farm organization vote which was also defeated. 


Now, there seems to be a great urgency about this bill, 
that all kinds of terrible things are going to happen if it is 
not passed. Well, we know what the beef situation is. They 
have never had it so good. Pork is making a remarkable 
recovery. It is certainly getting better. A few years ago the 
Government actively promoted the idea that people should 
be in pork. I cannot put a year on that, but it was a few 
years ago. After that time there were considerable prob- 
lems in the pork industry, but they are now coming back 
to the point where pork is a profitable item. 


The chicken-and-egg war which apparently needs solv- 
ing has already been solved. It was solved by the British 
North America Act at the end of June. Since then in 
Ontario and Quebec, and I can only speak for those prov- 
inces because they are the ones I am familiar with, there 
has been absolutely no interference with the movement of 
the product across the border either way. Mr. Stewart 
withdrew his controversial permits under Bill 10. Many of 
us called them illegal, not just controversial. Many of us 
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have seen fit to co-operate sufficiently with FEDCO that 
the system down there is working at this time to nobody’s 
disadvantage. 


So there does not seem to be any real problem in the 
chicken and egg industry. The egg industry is recovering 
from a period of extremely low prices which it brought 
about itself. The broiler industry is fairly healthy right 
now. The turkey industry is claiming that it is on the road 
to recovery via negotiations being made between Ontario 
and Quebec, the two major turkey producers. 


So I would say that at the moment in eggs, for instance, 
regardless of what is done for the next six months or 
maybe more, we are going to be governed as we are today 
directly by the American product which sets our price. We 
have had to lower our prices on the loose markets, on the 
surplus markets, as much as eight and nine cents in the 
last week in order to stop American eggs from coming 
across the border, because they are available in large 
quantities at very low prices. 


Those of us who are egg producers also feel, in spite of 
the fact that there are boards in these other products, that 
eggs will probably make the best recovery because there 
are not that many artificial conditions in the major egg- 
producing provinces. For example, in Ontario we have 
had, as some of the fellows have said, a real blood-letting. 
It has backed the feed companies off. I will explain in a 
minute where we feel the responsibilities were. 


As some of you probably know, we are holding an inqui- 
ry into eggs in Ontario right now. I do not have the terms 
of reference here, but I am familiar with them, and the 
purpose of the inquiry is to look into the problems of the 
egg industry, to see whether quotas would be a necessity 
or would be of value at all, to look at the national plan in 
terms of what our participation in it would lead to, to look 
at the problems that have been had with Quebec, and to 
look at almost anything else that Judge Ross might bring 
out during the inquiry. 


Senator Grosart: You say “we’’. Whom do you mean? 


Mr. Hudson: I mean the egg industry. I will have to give 
you a bit of history on this. The egg industry was going to 
hold a vote last summer, and in respect of that there was a 
tremendous number of registrations. There was a large 
number of registrations of small producers. It became 
pretty apparent that that vote was going to be lost, that the 
smaller producers would not vote for it. 

At that point in time the Government decided it wanted 
to review the whole subject, because there were all kinds 
of accusations of illegal registrations and that sort of 
thing. This happened in about July and the Government 
did not want too much fuss during that period so they put 
a judge on to it and put the inquiry into effect. We are now 
holding the inquiry. 


Senator Grosart: What is the status of that inquiry? Under 
what act has Judge Ross been appointed? 


Mr. Hudson: I have no idea. It is a judicial inquiry. 


The Acting Chairman: It was probably under the Inquiries 
Act. 


Senator Phillips: By way of a supplementary to Senator 
Grosart’s question, was Judge Ross appointed by the pro- 
vincial government? 


Mr. Hudson: By the provincial government, yes. 


Senator Phillips: I find that rather strange, in view of the 
fact that at our last committee meeting the minister told us 
that in the matter of urgency it was the desire of the 
Government of Ontario to have new legislation. 


Mr. Hudson: Well, he does not even know yet whether 
Judge Ross is going to tell him whether we need the 
legislation or not. 


Senator Grosart: That is the point. 


Mr. Hudson: Maybe Judge Ross will say that this legisla- 
tion will not work. He is getting some very enlightening 
information. I will give you a little bit of that information 
as I go along. If I gave it all to you we would be here for 
three days. It is becoming increasingly clear from these 
hearings, and I have been at most of them, that the prob- 
lem has been caused by the producers themselves in the 
last three years. You must go back to 1968 and 1969 at 
which time we were in very high egg prices. A man could 
double his money very quickly. Two factors were 
involved: the producers were looking to make more money 
by raising more eggs and the feed companies were moving 
in. : 


There was an interesting article in the Globe and Mail 
yesterday. I might say the Globe and Mail seems to be 
promoting eggs these days. That article showed the degree 
of control the feed companies have in the egg business 
today, whether they like it or not, by the fact that the 
business has been over-promoted by the companies. It 
takes two people to make a deal. We cannot blame them. 
As one woman said in Ottawa the other day, “It takes the 
greedy feed company to put out the money and the greedy 
producer to take it.”’ It takes two to close this deal. 


It has been shown quite conclusively that many of these 
producers are non-farmers—men with a few acres of 
ground and a chicken house on it that they got by taking 
on a feed company mortgage. We are trying to find out 
how many are in that situation. 


The proponents of the plan in Ontario, who also favour 
our national plan, are being shown to be a part of the 
problem. They themselves increased—or some of them— 
anywhere from 50 per cent to 500 per cent in the period in 
question. They are now saying that something is wrong 
with our industry and that we need to put quotas on and 
lock it up. 


Rightly or wrongly, we feel that these quotas are not a 
lock-in of the farmer but are a lock-out of the farmer. That 
may sound ironic, coming from a producer as big as Iam, 
but, as I told Senator Goldenberg on the telephone the 
other day, I am probably not the right man to come here 
and plead the case of the farmers. At this point I am 
probably the best the fellows have, which just shows what 
they lack. 

However, in Ontario these low prices, as I have said, 


have solved the problem very quickly and decisively so 
that right now the feed people are starting to back off very 
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severely. I would suggest that you read that article in 
yesterday’s Globe and Mail. You will see what I mean. I 
assure you that Maple Leaf mills who were one of the 
biggest promoters, who happen to be the people with 
whom we work for our feed, are no longer promoters of 
the egg business. They are demoters of the egg business. 
They are trying to get this business backed up to where it 
will make money. In many cases these people, who were 
very active, no longer want to be active. 


If you want to define “farmer”, and this is supposed to 
be farm legislation that we are getting, for our purposes a 
farmer is a man who has acres of ground and who farms 
that ground. We have had it shown to us that in many 
cases the farmer feeds his feed to his own livestock, espe- 
cially in the east. What we are saying is that once you put 
these quotas on, especially on eggs, the bulk of the indus- 
try is already locked up financially with people such as the 
feed companies. These feed companies own mortgages 
and so on on the property and once you have locked this 
up there is no access for the farmer to get into this market. 
Besides this, it is coming up quite clearly at our hearings, 
and I have brought with me three or four samples which I 
can leave if you want to put them in the record, where 
farmer-feeders—that is a man who has his own farm, 
makes his own feed and feeds it—some of them have not 
lost money, and some of them claim they have made a 
little money, or if they have lost it has been very little. 
Whereas the people who are non-farmers or who are 
financed heavily by the feed companies are showing any- 
where from $1.50 to $3 loss per bird in that 18-month 
period of bad pricing. The thing I think you have to 
remember is that in poultry, eggs and turkeys, poultry 
equals mill feed which equals feed company interest, and 
when you get a quota put on, if the feed people can get 
their hands on it, by contract, by financing or by direct 
ownership, they then own the right to feed the feed, and 
the feeder, the man who grows the feed, has no place to go. 
If he does not want to take the feed company’s price, he 
now has to take that feed and sell it to them at the going 
rate, whatever it is. 


It does not take very long to show that this legislation, 
especially in poultry—in milk it does not apply because 
what feed company wants to get their hands on a milk 
quota? They would not milk the cows morning and night 
even if they did have one. But this does not apply in 
poultry and what we say is that this quota in poultry—and 
this is what you will get nationally—protects only a 
favoured few and a good many of these people are non- 
farmers. It is being shown, as I said, that many of these 
people, particularly in Ontario, who expanded in these last 
three years are opting for this. We had a good example this 
morning of what it has done in turkeys in Ontario. I am 
reading now from a submission by Mr. Jack Walkie who is 
a turkey grower and I think he is a member of the Turkey 
Board, and this is what he put in the transcript this morn- 
ing in Toronto in front of the judge at Judge Ross’ inquiry. 
Remember this is farmer legislation that he is working 
under and that our provincial government is working 
under. He has this to say: 


In looking, at the quotas for heavy turkeys, the total 
quotas for Ontario approximate 98,000,000 pounds. 
However, of this total quantity, we have the following 
companies with quotas—Maple Leaf Mills-6,500,000 
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lbs. Ernie Hadler-6,000,000 lbs. Ralston Purina—4,300,- 
000 lbs. Harvey Beaty & Coldspring Farms—... 


...our Egg Board Chairman... 


_.. 13,000,000 lbs. Canada Packers—4,000,000 Ibs. 
Royce Packers—2,500,000 lbs. Wm. Knechtel & Parrish 
& Heimbecker Limited—3,500,000 lbs. Currah Mills— 
1,700,000 lbs. Cuddy Foods Limited—2,600,000 lbs. and 
Campbell Soup Limited—1,400,000 lbs. These figures 
are approximate and total 45,000,000 lbs., which means 
that the above companies hold over 45% of the heavy 
turkey production,... 


Under their quotas. That is to say nothing of other con- 
tracts and so on besides this. His comment is: 


...80 again I would have to ask the question “is this a 
turkey farmer producers board?”. 


Then there is a point made about broilers which I shall 
read to you. This is what he said about the directors of the 
former broiler industry and he says he is willing to back 
this up for the judge with hard facts. 


Senator Martin: Do you think all this is relevant? We are 
considering a specific bill. 


Mr. Hudson: I do. 


Senator Martin: I am asking the chairman because we 
have a particular bill before us, and I think you should 
direct yourself to that. 


Mr. Hudson: This bill advocates quotas on turkey prod- 
ucts, on broilers and on eggs. We are telling you that half 
of Ontario’s turkeys, which means 25 per cent of Canada’s 
turkeys are tied up by ten companies. Now, that is just in 
Ontario, and you are about to pass farmer legislation to 
legalize this. We do not mind something going to the farm- 
ers, and we know that something needs to be done, but we 
do not consider that this is for the farmer. That is my 
whole point. 


Senator Martin: I understand that, but I wonder if you 
should not address yourself particularly to the bill. 


Senator Phillips: You want to apply closure, Senator 
Martin. 


Mr. Hudson: Is not this what the bill is about, Senator 
Martin? 


The Acting Chairman: Mr. Hudson, I think if you were to 
relate it to the bill as closely as you possibly can we should 
not take too long. 


Senator Buckwold: How are the quotas established? By 
past performance? 


Mr. Hudson: In a variety of ways. In the 30 quotas they 
took the biggest percentage of any one of three years, the 
biggest volume of three years, and that means they ended 
up with about 30 per cent more than they ever had in any 
one year. One thing that Mr. Walkie said in here was that 
the members of the original broiler board in Ontario in 
1965 and 1966—very few of these men even exist today. 
The bulk have sold out and taken their dollar and a half 
per bird for their quota. 
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Senator Buckwold: Let us get back to the quota for a 
moment and you must excuse my ignorance. You are 
making an important point that the quota system is in fact 
freezing ten companies into half the market of Ontario. 
But so far as the balance is concerned, how would it be 
applied there? 


Mr. Hudson: Well, it is applied to the other producers. 
Senator Buckwold: Again on a sale basis? 


Mr. Hudson: On what they had originally of what they 
bought. One man, Mr. Hadler—and I posed this question to 
the President of the Ontario Federation of Agriculture— 
this man Hadler has taken from three million to six million 
pounds out of a total of 90 million. I said to the President 
of the Federation, Mr. Hill, ‘“‘What good is that to the 
Ontario farmer?” And he did not have too satisfactory an 
answer for me. 


Senator Buckwold: But the fact is that this is based on 
performance or some established procedure or formula 
establishing a quota. I just do not know how it could be 
otherwise. Are not these people going to maintain their 
share of the market in any case whether you emphasize 
this or not? 


Mr. Hudson: Well, the big do not always stay big. We stole 
most of the egg business we have from Canada Packers in 
Montreal. And I presume that if we get a little too big 
somebody will steal it from us. 


Senator Buckwold: But this is an ongoing thing, and as 
you look at it now, I presume there will be changes even on 
the basis of quotas. 


Mr. Hudson: The change that has become very evident is 
that when you have the quota and it is locked in, you can 
no longer get in there by ability. 


Senator Buckwold: What is your quota? 


Mr. Hudson: I do not have a quota and I do not want one. 
I am only saying this, that when you have the quota it does 
not matter how energetic the young farmer is and it does 
not matter how much ambition he has. We had 35 hens in 
1942, and our egg board ruled that a man with less than 
500 hens should not have a vote. It did not matter how 
much energy he had or how ambitious and ingenious he 
was. The only concern was whether he had sufficient 
money to purchase the quota. 


Senator Grosart: What does a quota cost? 

Mr. Hudson: About $1.50 in broilers. 

Senator Grosart: What does the $1.50 purchase? 

Mr. Hudson: Per bird. I have no idea what it is in turkeys. 


Senator Grosart: What is the procedure for buying a 
quota? 


Mr. Hudson: A deal is made with an existing quota-hold- 
er. For instance, in eastern Ontario there are no turkeys 
nor broilers, but plenty of farmers. How will we ever get 
turkeys and broilers in eastern Ontario under our. present 
system? What God-given right have those in western 


Ontario to the total production of turkeys and broilers in 
Ontario? 


Senator Martin: You have touched me on a sore point 
there. I ask you, did the integrators with the largest per- 
centage of quotas in turkeys enter the business before or 
after the Ontario Marketing Board was established? 


Mr. Hudson: They were in business when the plan was 
born, there is no doubt. The plan, however, has done 
absolutely nothing to stop this. Hadler doubled his volume 
under the terms of the quota system. It does not matter if 
limitations are imposed. Ways will be found to get around 
them. 


The Acting Chairman: Mr. Hudson, perhaps you will move 
along. We have already been 40 minutes. 


Senator Phillips: May I ask a question? 
The Acting Chairman: Yes, certainly. 


Senator Phillips: Mr. Hudson, you mentioned that you 
had been in beef and moved to broilers and so on. Does a 
young man wishing to establish a farming operation in 
poultry have to buy a quota? If so, can he obtain one? Can 
a person operating in, for instance, the dairy industry 
change to poultry? 


Mr. Hudson: It can be done in eggs at present. In the other 
products they must be able to buy a quota, and one would 
have to be available. 


Senator Phillips: They have to buy a quota? 


Mr. Hudson: In order to make the change they must buy a 
quota. Farming is one industry and if it is continually 
frozen off it will turn total quota, regardless of what hap- 
pens. As it is frozen off one at a time all the operators are 
driven into the remaining products. ‘“X” number of prod- 
ucts have been frozen off in Ontario and the producers are 
driven into those remaining. It is impossible to enter the 
broiler field today without buying a quota. 


One ironic aspect is the proposal put before the federal 
Minister of Agriculture by the provincial ministers in 
November. One side of it suggested the farms be con- 
solidated. On the other side the proposal was to impose 
quotas on poultry. What is the farmer to do with his 
consolidated farm if every product is under quota? The 
farms can be consolidated but still nothing can be done 
with them. 


I repeat that farming is a total industry. There are many 
concerns which I will not go into, as we have been discuss- 
ing quotas for quite a period of time. 


Senator Grosart: Before leaving the quota, would you say 
that under this bill, once quotas are set by an agency no 
one can get into that particular farm product? 


Mr. Hudson: Oh, no. 
Senator Grosart: Without buying a quota? 


Mr. Hudson: Arrangements might be made to set up new 
procedures. I am not aware of that, but it has not been the 
case in most of the other products. In some cases it has 
been the opposite. The quotas in poultry have gravitated to 
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the feed manufacturers or bigger producers. For instance, 
APM in Alberta and Pinecrest Poultry Sales own almost 
50 per cent of the poultry quotas in that province. Is that 
not correct, Mr. Pringle? 


Mr. M. Erwin Pringle, M.P., (Fraser Valley East), Chilliwack, 
B.C.: Do you wish me to answer that, Mr. Chairman? 


The Acting Chairman: If you wish to do so. 


Mr. Pringle: The integrated production of broilers in 
Alberta has not increased since the Marketing Board was 
established. The original producers have pretty well held 
their ground. Some small producers have sold out. This is 
true, but the APM have a large control of the secondary 
industries, such as hatcheries and processing. Their 
increase as an integrator was caused mostly by buying out 
other integrators in the province. Alberta has a plan under 
which 35 per cent of all new quotas issued must be allowed 
to new, young people or those who wish to start. There is 
no price permitted for broiler quotas in the Province of 
Alberta. 


Mr. Hudson: I wonder, though, how much new quota they 
are issuing? 


Mr. Pringle: The production has doubled in 10 years. 


Mr. Hudson: We have many concerns regarding the bill. 
One is with respect to provinces being allowed to opt out. 


Senator Grosart: Before we move to that, to continue with 
the quota, I am sure you have read the new clause 24 of 
this bill? 


Mr. Hudson: No, I have not. 


Senator Grosart: This is one of the three amendments 
made in the House of Commons, which we discussed this 
morning. It provides as follows: 


A marketing plan to the extent that it allocates any 
production or marketing quota to any area of Canada, 
shall allocate that quota on the basis of the production 
from that area in relation to the total production of 
Canada over a period of five years immediately 
preceding the effective date of the marketing plan. In 
allocating additional quotas for anticipated growth of 
market demand, the marketing agency shall consider 
the principle of comparative advantage of production. 


In view of your comment regarding the apparent rigidity 
of the quota system, would it be your view that this clause 
would make the allocation even more rigid? 


Mr. Hudson: It would lock it into the regions, regardless 
of the economics. For instance, western Ontario at one 
time produced half the demand of eggs in Ottawa. Now 
the producers in this part of the province have increased 
their production at a competitive price and satisfy all 
requirements here, plus shipping into Montreal. Over the 
last 15 years I would say eastern Ontario’s egg volume has 
doubled. 


Senator Grosart: Would a marketing plan established 
under the provisions of clause 24, to take specific example, 
make it impossible for a switch to take place in the total 
percentage of production, for instance, between western 
and eastern Ontario? 


Mr. Hudson: It is very unlikely that it would switch 
between regions unless the quotas changed hands. No, 
under that, they could not, could they? It would have to 
remain as a quota base in the region. 


Senator Grosart: So it would depend upon the dimensions 
of the region determined by the marketing plan? 


Mr. Hudson: That is right. 


Senator Grosart: But if western Ontario was designated 
as a region for turkeys, would they maintain under the 
provisions of clause 24 their quota percentage related to 
their five-year production? 


Mr. Hudson: Legislation guarantees them the business for 
time to come. 


Senator Forsey: Go on to the second sentence of clause 24. 


The Chairman: I wish to ensure that Mr. Hudson has full 
opportunity to make his presentation. Perhaps we might 
allow him to finish, following which we can ask questions. 


Mr. Hudson: There are many aspects of the bill. One is the 
concern over provinces opting out. The question was 
asked where does it say they can opt out, but where does it 
say they cannot? 


Senator Goldenberg: Normally the legislation would pro- 
vide that it can be done if that is so. It would not be said 
negatively. There is nothing in this legislation to say that a 
province can opt out. 


Mr. Hudson: We are concerned by errors in judgment. For 
instance, British Columbia, with a very good marketing 
board, has over-produced eggs and shipped them to 
Ontario on a two-price system. That is really not very 
ethical in our estimation. What would happen if we were to 
do this nationally? Iam sure that the Americans would not 
allow us to ship eggs in surplus on a two-price basis to 
them. Today we are worried with regard to the setting of 
quotas. What do you say with respect to the butter short- 
age in Canada today? Why should a country which has a 
vigorous dairy industry, as we have in Canada, have to 
import butter, as we are told we do? Nationally our boys 
were told by one government to grow wheat. We did so. We 
did not sell it, so we were told to grow hogs. But we grew 
to many hogs. We were told to grow beef last year. Some of 
us wonder what we will be told to grow next year. The 
most ironic part of the whole thing is that while all this is 
going on, we import American corn and turn it into prod- 
ucts. Over the years we have imported a good deal of it, 
while our barley lies rotting out west. This does not make 
sense. We are also concerned over import controls. Will we 
artificially raise our prices? This will certainly add to 
bureaucratic costs. If it does and we have quotas, the 
quotas will add to costs. In Quebec, up until they put their 
quota system in, they bought their grain from the west or 
their corn from the States, or wherever they got it, turned 
it Into broilers and shipped them clear back to British 
Columbia; and we heard great screams from British 
Columbia that they were being harassed with Quebec 
broilers. I do not know how they did that. They must have 
had some kind of magicians down there, turning these 
broilers over, because there is no way they should be able 
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to back-ship them to British Columbia and _ harass 
anybody. 


We feel that imports will roll in and that the Americans 
will drive us into a corner in poultry products. We get an 
American price now plus a nice little premium. We will get 
American price plus the cost of this machine. The consum- 
er will simply buy or import a substitute if we do not geta 
tariff increase. I told Mr. Olson in 1968—I went in to see 
him personally. I was concerned about this, and he was 
good enough to give me a hearing—that many of us would 
buy the deal if he would give us import control, if he would 
give us legislation against synthetics, and get consumers to 
stop their approval of the bill. I do not think he has done 
anything yet. We say that the better this bill works, the 
sooner the consumer will get angry and destroy it. She will 
not take artificial prices very long. She will want competi- 
tion and she will buy the US product unless you are willing 
to put the tariffs on. 


We talk about plebiscites. We feel there should be plebis- 
cites. I read some of the things that happened in the 
Senate. Some of you talked about differences in plebis- 
cites, differences in the definition of producers, and so on. 
To finalize this very quickly, why does Canada need a 
poultry bill? I will put into your transcript an article writ- 
ten by a Mr. Roytenberg who is the marketing man for 
Steinberg’s Montreal. It was written up in one of the farm 
publications, Country Guide. This man flatly states the 
point that if we do not produce it at a price at which the 
consumer will buy it, the consumer will force them to 
import. I will give this to you. 


The Acting Chairman: What is the date of that? 


Mr. Hudson: It is on there, Country Guide, December 
LOTT 


The Acting Chairman: This is a monthly publication? 
Mr. Hudson: Right. 


The Acting Chairman: It is entitled ““A Marketing Strategy 
for Agriculture’’. The author is Don Baron. 


Mr. Hudson: No; the editor is Don Baron. The author is 
Max Roytenberg. 


The Acting Chairman: Is it the wish of the committee to 
have this appended as an exhibit? 


Senator Martin: I have no objection to that. We have been 
very patient. Any witness can appear before the commit- 
tee and put in any kind of supporting material, but... 


Mr. Hudson: It is not necessary to be put in. Perhaps I can 
read just one paragraph. It says: 


There’s no room in the merchandising scheme, he 
says, for “supply management”, the philosophy that 
better prices can be obtained by artificially limiting 
supply. “Supply management doesn’t solve the agricul- 
tural problem because it is a flight away from the 
mass markets of the world. It dooms us to be content 
with a shrinking share of the market at prices that 
become increasingly yulnerable with time.” 


I think this is only too true. I will not put that in the record. 
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The Acting Chairman: In other words, the author objects 
to marketing schemes of this kind, and you agree with 
him. 


Mr. Hudson: He does not object to marketing schemes. He 
objects to the supply management as being self-defeating. 
He says that it is self-defeating. 


The Acting Chairman: And you agree. 


Mr. Hudson: I agree with him; absolutely, yes. I feel that if 
you analyse your bill, you will find that there is a good 
deal of coercive legislation in there. We find, for instance, 
that the council or producers can be appointed. It does not 
have to be elected. They sit at the minister’s pleasure, 
whatever that means. The agencies can be appointed or 
elected, you do not have plebiscites for all producers, and 
so on. There were a good deal of amendments. I will not 
take time to go through them. About four or five of those 
amendments were good ones. We suggest that there should 
at least be a careful review of this bill. In regard to poult- 
ry, it will assist the non-farmer more than it will assist the 
farmer. We feel that poultry should be excluded rather 
than included. 


It is possible that if a farm bill is needed, it should be 
reviewed as a farm bill for farmers. I heard from one of 
the boys this morning that the premiers are pressing the 
Senate to get it through. Somebody said the agriculture 
ministers were, and I am sure the MPs are. But this is not 
their bill. It is a farm bill, and it is for farmers. If enough 
farmers want it, fine, but I question whether this is so. 


Gentlemen, whe whole system is withdrawing, it is 
regressive, it is a policy for the retired. It would make, in 
the words of one of our farm leaders, a giant public utility 
out of farming. I state this in closing: what is wrong witha 
vigorous, competitive Canada, and what is wrong with a 
vigorous, competitive, aggressive, prosperous system for 
Canada? We have to compete with the Americans, whether 
we like it or not. Some of us, believe it or not, still hope to 
sell to the Americans and not to sell out to them. We feel 
that too many Canadians are just trying to get big enough 
to sell out to the Americans, or we are withdrawing and 
letting the Americans come in the door, such as will 
happen to our poultry products under the bill. 

If this bill has to be passed, then pass the bill for the 
farmer, but not this bill in the name of the farmer. Put up 
major amendments. Do what needs to be done. Make it a 
good bill and put it back to the Parliament. It had only one 
day of debate. If you read what the Honourable Mr. 
MacEachen said in the opening of the debate on the last 
day, you will find they had one day of debate and two days 
of wheeling and dealing. We feel that is not good enough. 


I thank you very much for letting me appear. Do not get 
me wrong. I realize that you need legislation for the 
farmer, but we do not think it is this legislation. 


The Acting Chairman: Thank you. 

Honourable senators, Mr. David Kirk, the Executive 
Secretary of the Canadian Federation of Agriculture is 
here. Is it your pleasure to hear him? 


Senator Molgat: May I ask Mr. Hudson a question before 
he leaves? You have dealt with the over-production that 
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occurs, for example, in the case of poultry, by letting the 
free market situation drive out those who cannot stay in. 


Mr. Hudson: If you have not read yesterday’s Globe and 
Mail I would urge you to read it. If you read that editorial 
you will see that the feed companies, looking to corner a 
share of the market, put into business far more people 
than they should have and they are now suffering because 
of that and they will continue to bear the brunt of it one 
way or the other. 


We feel that if you allowed a young farmer the oppor- 
tunity to produce he could produce cheaper than, for 
instance, Mr. Beatty, with his 13-million-pound quota. We 
are saying that the young farmer should have the oppor- 
tunity to do so. What is needed is access to the market. 


Senator Phillips: Your remark to the effect that you 
hoped to export to the United States rather interested me. 
Do we export eggs or poultry products to the United States 
at the present time? 


Mr. Hudson: Eggs were going last year, but this year they 
are coming back. The pattern seems to be a process of 
exporting and importing. What we are saying is that if we 
had the grains at a competitive price many of us feel we 
could increase our production. 


Senator Phillips: You also mentioned, Mr. Hudson, that 
we imported a substantial amount of American corn. I was 
rather surprised at that statement, and I am wondering 
why we do not use western feed corn as opposed to Ameri- 
can corn. 


Mr. Hudson: I have no idea how much American corn 
comes into Canada. I know some does, but we would like 
to use western feed corn if we could. I believe the United 
Grain Growers has more or less put their stamp of approv- 
al on this trend. 


Senator Phillips: So you would use western corn if you 
had a reasonable transportation price and access? 


Mr. Hudson: Well, we are now promoting more corn grow- 
ing in Quebec and Ontario, so there is really no need to 
grow more corn. 


Senator Sparrow: Would this legislation meet with your 
approval if the supply management features of the bill, as 
far as your industry is concerned, were deleted? In other 
words, just a marketing agency. 


Mr. Hudson: If it was a marketing agency which would 
genuinely try to help us in exporting our products, and so 
forth, certainly. There is absolutely no reason why we 
would not want this. However, any time we have bowed 
down to this, they take our money and they get us one ata 
time. Do you follow me? In other words, we would have to 


be guaranteed that supply management would not come 
in. 


Senator Sparrow: Under the supply management feature 
in the legislation, your feeling is that the bigger producer 
has the greatest opportunity to get bigger because he 
would have the financial resources to buy up the smaller 
quotas. You have mentioned ten of the largest producers 
and the possibility of them picking up all of the quotas. In 
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other words, the bigger producers could pick up the small- 
er quotas much easier than could a new farmer just start- 
ing in the business. 


Mr. Hudson: Four of the biggest producers are feed com- 
panies and one is Campbell Soups, so they have unlimited 
financial resources. It is not a matter of whether they can 
produce cheaper, but whether or not they have access to 
the market, and they do not have this access if they do not 
have the quota system. 


Senator Grosart: Mr. Hudson, you have made a strong 
plea for the average producer, but are you not satisfied 
with the requirement that the council cannot reeommend a 
marketing plan or the formation of an agency unless it is 
satisfied that a majority of the producers of that farm 
product in the region to which the farm marketing plan 
would apply is in favour? Is this not a protection for the 
majority, particularly in view of your statement with 
respect to the domination by certain large producers, and 
the minister’s statement that this will normally be a one 
man/one vote decision? Does this not protect the majority? 


Mr. Hudson: It does to an extent, but if you arrive ata 
situation similar to what we have had in poultry where you 
have so many people who have been pushed into the 
industry and then the cookie is held out one or two years 
hence. This is what has happened in Ontario. The feed 
companies have a good deal of control of the industry by 
reason of the amount of financing they have put into it. 
They did this with reckless abandonment and now they 
are suffering because of it. 


Senator Grosart: What percentage of individual producers 
would be under the control of feed companies? 


Mr. Hudson: Individual producers of eggs? 
Senator Grosart: Yes. 


Mr. Hudson: In Ontario, I would say most of them are 
independent, but eggs have not been moving and as a 
result many individuals are heavily in debt to the feed 
companies. 


Senator Grosart: What percentage would be under the 
control of the feed companies? 


Mr. Hudson: Man for man? 
Senator Grosart: Yes. 


Mr. Hudson: Less than 30 per cent of the producers, but 
probably 75 per cent of the hens. This is why we are 
having this inquiry in Ontario. Any time they allow 
enough small producers to vote, it is voted down because 
the small farmer does not want it, and we contend it is 
small farmer legislation. 


Senator Grosart: Would the small farmer who is under 
some financial obligation to the feed company vote for an 
agency, in your opinion? 


Mr. Hudson: It depends on what you call a small farmer. 
If you are talking about a man with a couple of thousand 
hens, he probably is not under that heavy an obligation; if 
you are talking about a man with 20,000 hens who has a 
heavy financial obligation to a feed company, he would 
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probably view this as a solution and he could probably sell 
his quota for $40,000. 


Senator Grosart: What percentage of the total quota 
would the $40,000 involve? 


Mr. Hudson: Well, broilers trade at $1.50 a bird, and they 
consume about 25 pounds of feed a year, so we are saying 
a hen is worth $2.00; $40,000 would be a 20,000-bird quota. 


Senator Grosart: Yes, but I would like to know what the 
relation of $40,000 is to the total quota. Is it one per cent, 
1/10th of a per cent, or what? 


Mr. Hudson: There are 10 million hens in Ontario, so you 
immediately create a quota of $20 million to $30 million if 
you put the quota system in. 


Senator Grosart: So $40,000 would be what? 
Mr. Hudson: It would be one-fifth of one percent. 


Senator Grosart: One-fifth of one per cent of the quota 
would be worth $40,000? 


Mr. Hudson: Yes. 


Senator Buckwold: Mr. Hudson, to get back to the poultry 
industry in Ontario, you have spoken as a rugged individu- 
alist and I admire that, but is there such an organization as 
the Ontario Poultry Association? 


Mr. Hudson: The Ontario Egg and Fow! Board. 
Senator Buckwold: And are you a member? 
Mr. Hudson: I am a director. 


Senator Buckwold: And has that organization made any 
representations or raised any objections against this mar- 
keting bill? 


Mr. Hudson: The organization is in favour of the bill. That 
is why we are having this inquiry. It is a battle fetween the 
producers of Ontario. 


Senator Buckwold: And are the majority of the people in 
that association producers? 


Mr. Hudson: The majority of the directors are, but the last 
time we had a vote which was in 1968, they lost. 


Senator Buckwold: But nevertheless we are now talking of 
today. I am just trying to get your personal views as 
against the position of the industry as a whole. Your views 
and opinions do not in any way coincide with the opinions 
of that association? 


Mr. Hudson: No, they disagree with me; not the industry 
as a whole, but the board itself disagrees with me. Two 
directors of the board have now indicated they are against 
it. When we held our last vote in 1968 I was all alone. There 
was one against it and eight for it. 


Senator Goldenberg: You made some progress. 
Mr. Hudson: We have got twice the strength. 
The Acting Chairman: A 100 per cent increase. 


Mr. Hudson: A 100 per cent increase. 


Senator Sparrow: I am sorry to hold this up, but I should 
like to ask two further questions. Mr. Hudson, you did 
define what you thought a producer was who was a 
farmer. I am very interested in that. We have been trying 
to define what a producer is. You seem to define it in the 
broad sense of a producer in any agricultural product. 
Would you repeat that for us? 


My second question is this. We have referred to the Ross 
inquiry. Do you know when they are expected to report, if 
there is any time they are expected to report, and if in fact 
that inquiry would have some relevance to this bill? 


Mr. Hudson: There are two or three questions there. Let 
me answer the last one first and then go backwards. The 
Ross inquiry is over on Monday. I do not know how long it 
takes a judge to report; maybe a month, maybe two or 
three months, with the piles of stuff that Judge Ross has 
on his desk. If he reports, he is reporting to our Depart- 
ment of Agriculture. Of course, they do not have to listen 
to his report unless they want to. The Department of 
Agriculture will then decide what they will do relative to 
his report. If they decide quotas are not for Ontario, I 
presume this will make it difficult to have a national egg 
marketing bill. Ontario has over 40 per cent of the eggs in 
Canada. 


Turning to your first question, I will give you three 
briefs that I have. If you think they are worth looking at, 
Senator Sparrow, you can pass them around to the other 
senators. By my definition I am not a farmer. Remember, 
my brother, my father and myself stand to pick up $750,- 
000 or a little better for a quota, so we should be on the 
other side of the fence really. If I were 60 years old I 
probably would be. 


The Acting Chairman: Don’t knock the sixty-year olds! 


Mr. Hudson: No, no. There is nothing wrong with being 
60, or more. A farmer is a man who has acres of ground, 
who grows crops on that ground. If he lives east of Manito- 
ba, in many cases he feeds it into his animals and puts it 
into the marketplace. West of Manitoba, many of the fel- 
lows do not, as you know. In Eastern Ontario there are 
very few straight corn farmers; most of them grow the 
corn and put it through hogs. For instance, in the hog 
industry, they do not opt for quotas in Ontario, and there 
are over 20,000 farmers. Every time the integrators move 
in the industry to contract hogs, they run a low price cycle 
and drive them right back out again. The farmer feeder 
does this. I have good briefs here from at least one or two 
farmer feeders. I have one from George Morris, who is a 
very well known cattle man, and so on. I will give them to 
you, Senator Sparrow, and you can pass them around if 
you see any merit in them. 


Senator Molgat: Do I understand you to say that the hog 
producers in Ontario do not want quotas? 


Mr. Hudson: They have not got them. They do not have 
quotas, no. They have a marketing plan, but no quotas. 
They have a sales agency only. 


The Acting Chairman: Thank you very much indeed, sir. 


Mr. Hudson: Thank you again for hearing me. 
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The Acting Chairman: We will now hear from Mr. Kirk. 
Mr. Kirk, would you identify yourself, please? 


Mr. David Kirk, Executive Secretary, Canadian Federation of 
Agriculture: My name is David Kirk. I am the Executive 
Secretary of the Canadian Federation of Agriculture, and 
recently acquired the responsibilities of Secretary to the 
Canadian Egg Producers Council. 


The Acting Chairman: Where are your headquarters? 
Mr. Kirk: In Ottawa. 


The Acting Chairman: Have you some representations to 
make in respect of this legislation? 


Mr. Kirk: Yes. I appreciate very much being here. The 
remarks I have to make will, I think, be brief, but perhaps 
there will be some questioning following my remarks that 
you would find useful. 


The position of the Canadian Federation of Agriculture 
all through the debates on this legislation has been one of 
being in favour of the legislation, and continues to be so, 
as a piece of enabling legislation that provides the capabil- 
ity for in some cases the better management, and in others 
the better development of agriculture, of many commodi- 
ties in this country. 


The provisions that have been arrived at by the House of 
Commons are that supply management, the quotas, can 
only be introduced without further amendment to the bill 
in the poultry and egg field. That accommodation, to bring 
in quotas for commodities other than in the poultry indus- 
try, is one that I am quite sure the Canadian Federation of 
Agriculture would accept. 


If you check through our submissions, we never did feel 
that it made much sense to exclude any commodities, 
because this is a piece of enabling legislation, and there 
are many things that can be done under it. We made it 
clear in our representations with respect to hogs and beef 
that we did not anticipate, and we did not see the producer 
support for, an early, or perhaps ever, introduction of a 
system of quotas. Therefore, we have no quarrel at all, 
although when the time comes for further commodities to 
be introduced, if it does—probably not hogs or beef, prob- 
ably something else than poultry or hogs or beef—it is 
necessary that the organization has been done, the pro- 
ducer discussion has taken place, the examination of the 
needs of the industry has taken place, and we hope that, if 
and when the time comes for the introduction of amend- 
ments to introduce further commodities into the bill for 
supply management, the momentum and drive that will 
obviously have to go behind such a move will not be held 
up by the circumstances of the House and the work of the 
House, and all that kind of thing. That was really the only 
reason that we favoured, on the whole, leaving the supply 
management capability in the bill for all commodities. As I 
say, we are not quarrelling with that. 


However, we do support the immediate introduction into 
the bill of supply management for poultry products, 
because our thorough understanding is that the great 
majority of poultry producers and egg producers in this 
country in fact want the provisions of federal legislation 
that enable an agency to conduct a supply management 
system; they want that power in there. That certainly is 
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true of the Canadian Egg Producers Council, and very 
strongly so. 


That is the main proposition. Really what I am saying is 
that we would like to see this bill go through. Unquestiona- 
bly in particular details, between my organization and, 
perhaps, others, and within my organization, there are 
many sometimes quite difficult questions of what is the 
very best way to word this bill. Our position is that we 
think it should be passed. We think that bills can be 
amended in the future if real difficulties arise with respect 
to the satisfactory nature of any particular clause. For 
instance, in a particular commodity that is to be intro- 
duced into supply management, it is possible that the 
mandatory five-year base provision might not statistically 
lend itself to the right answer. That might raise the ques- 
tion of amending the act. But our position is that we would 
like to see it passed. 


Perhaps that is all I can say, as a start. When I say I 
would like to see it passed, I say that with all respect, of 
course, to this Senate, and I would point out that the 
Federation has always been aware of that and has not 
been anything less than frank about the fact that it is a 
legislative power that is being provided here. There is a 
public interest involved, anc: I would say for the future 
that the Senate as well as the House of Commons would 
have not only an interest but a responsibility to review and 
pay attention to how this whole thing works. 


Times change, developments occur and problems arise, 
and it is a very legitimate public responsibility to pay 
attention to the operations of any such legislation. 


Finally, on the general question that Mr. Hudson was 
discussing, I am not going to get into the in and outs of the 
integration question, except to say that there are at leasta 
great many producers I know who would say that, on the 
whole, they think that the fundamental drift in the poultry 
industry is towards integration and non-producer control. 


Senator Grosart: Is that a good thing? 


M. Kirk: They would say it is a bad thing. They would say 
that this bill and the marketing plans have within them the 
capacity for precisely seeing that that does not happen. If 
in a particular plan the regulations are so formed that it 
does happen or start to happen, you can have an argument 
whether that is desirable or not, and so on. But the capaci- 
ty is there to do much more what you want to do, than 
without the bill. 


Senator Grosart: In view of the importance of the organi- 
zation which you represent, I should like to ask you a few 
questions. Would you be in favour of the inclusion of 
consumer representatives on the Council or agency 
boards? 


Mr. Kirk: I think my organization’s position would be that 
they would not be in favour of that. They would be in 
favour, I am sure, of its inclusion in the advisory structure 
or structures that might be set up. 


This relates, in part, back to the point I was making 
about the fact that this is public legislation and the 
responsibility of public bodies such as the Senate is to 
review this. This is a public interest question. We really 
question how meaningful it is, to introduce into these 
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bodies that you mention a consumer interest as such. We 
are not exactly sure what it might be, always. This is with 
all respect to the organizations that take the consumer 
name. We do not think that that would be a useful thing. 
What we do support is the very best continuing examina- 
tion and the raising of issues that exist in the operation of 
marketing boards and we have no objection to the public 
interest being recognized thoroughly. 


Senator Grosart: The bill requires agencies to consider 
the consumer interest. Would you agree that it might be a 
useful way of implementing that, to have at least one 
consumer representative on an agency board? If not, why 
not? 


Mr. Kirk: I think the best way for the consumer interest to 
be represented is to have a very good examination of the 
industry and of the issues that are involved in marketing 
boards, and the right kind of work done to clarify those 
issues and to expose them. I do not think that a consumer 
representative per se ensures that that kind of examina- 
tion is done, and without it the criteria for acting would be 
difficult. I do not see the situation as an adversary situa- 
tion, and it should not be so. 


Senator Grosart: I am not suggesting it should be an 
adversary situation, but that there should be some feed in 
of data of the dimensions of the consumer interest when 
this kind of legislation is proposed whose main effect, in 
terms of Canadian citizens, will be on consumers. 


Mr. Kirk: I am not sure that that is right, that its main 
effect will be on consumers. It is not clear to me, and it is 
far from self-evident, that an egg marketing board would 
result in either higher or lower prices for consumers. You 
have now a cycle, and it is the cycle you are modifying 
with high or low prices. You would have to know in fact 
what the results were in relation to the price policy of the 
board, to know what the effect was on consumers, and it 
could well be beneficial. 


Senator Grosart: Is not one of the main functions of the 
marketing board to prevent extremely low prices for a 
farm product? 


Mr. Kirk: Yes, the main function of a marketing board is 
to prevent at a given time— 


Senator Grosart: I said ‘“‘one of them”. 


Mr. Kirk: At a given time, to prevent extremely low 
prices, but more properly looked at, it is to avoid extreme 
instability and the insecurity to the producer that is 
involved in that and the waste to the economy that is 
involved in the production cycle, because there is a very 
significant economic waste in large swings of production. 


Senator Grosart: I will leave that point. Do you agree that 
members of the council and of the agencies should be 
appointed at the pleasure of the Governor in Council, or 
would you favour a specific term of office? 


Mr. Kirk: I do not think that our people have very strong 
feelings about it. I am not sure that I could validly speak 
as a reflection of the views of our people on that particular 
point. 
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Senator Grosart: What has been the situation with respect 
to other marketing boards with which you may be famil- 
iar? Are the appointments largely at pleasure, or for a 
term of office? 


Mr. Kirk: The marketing boards of the type that is largely 
conceived in here are essentially producer representative 
boards, of course, at the provincial level. That is a differ- 
ent situation, and those producer boards mostly have 
elected representatives. 


Senator Grosart: That is why I asked the question. 


Mr. Kirk: The boards we have had nationally have been 
federal boards. We have had the Wheat Board and the 
Canadian Dairy Commission. I do not think it is a parallel 
situation in either of those institutions. 


Senator Grosart: Would not this be parallel, let us say, to 
the council, but not to the agencies, if as you say the 
majority of agency directors are now elected. Would you 
not be afraid that the introduction of this appointment of 
agencies at pleasure is a novel and perhaps dangerous 
innovation? 


Mr. Kirk: I think our people would favour, on the whole, a 
term of office arrangement, probably with renewal; but I 
do not think they consider this an essential question. 


Senator Grosart: It is not obligatory under the act. The 
other alternatives are open. But, from your experience, 
would you say that the CFA would, all circumstances 
being equal, in general favour elective agency boards? 


Mr. Kirk: Well, if you are speaking of the national agen- 
cies— 


Senator Grosart: I am speaking of the agencies, not the 
council. Leave that out for the moment. 


Mr. Kirk: The national agencies under the legislation? 


Senator Grosart: Well, at least intra-provincial, if not 
national. 


Mr. Kirk: I know that a lot of our people see very severe 
difficulties in a meaningful elective procedure for a 
national board. 


Senator Grosart: So do we all. 


Mr. Kirk: The majority of them—the egg producers at the 
present time, for example—feel that the board should in 
fact be made up of the named provincial representatives 
of the provincial boards. That is what they feel. 


Senator Grosart: Who feels this? 


Mr. Kirk: The Canadian Egg Producers Council feels this. 
They feel that essentially a board should be that kind ofa 
group. That is how they feel at the present time. 


In our discussions in our organization we did not have 
concensus on this. I can tell you that quite frankly. This is 
quite a difficult question. Wé were in fact in favour of a 
provision that would require a procedure for orderly and 
mandatory examination of that particular question, with 
rules promulgated in each case, after having a thorough 
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hearing of producers’ views, because we think that the 
situation can vary from product to product and from plan 
to plan. 


Senator Grosart: Which is, in effect, provided for in the 
bill. 


Mr. Kirk: Yes, which is, in effect, provided for in the bill. 


Senator Molgat: Mr. Kirk, Mr. Hudson just indicated the 
situation vis-a-vis turkey production in Ontario. Did I 
understand correctly that you feel that under a marketing 
plan it would be easier to protect the farmer element than 
without a plan? 


Mr. Kirk: What I am saying, and this is in respect of 
Ontario, of course, is that if, without a plan, the basic drift 
is to integration, then, of course, with a plan you can in 
fact stop it. You can in fact reverse it. My point is that you 
can do what you want to do. I do not say that this is a 
simple question. I am saying that you can do it. 


Senator Molgat: But has there not, in effect, been a plan 
in Ontario? 


Mr. Kirk: There has. Iam not as familiar as I might like to 
be with the details. I do not know how much additional 
integration has been created during the period of the 
Ontario turkey plan. I just do not know. I do not have 
direct information about how that plan has gone. 


Senator Molgat: But there is a plan and the result has 
been that almost half of the production is in the hands of 
ten producers. 


Mr. Kirk: I am saying that I do not know whether that is 
the result of the plan. 


Senator Molgat: But it exists. 


Mr. Kirk: That 
afternoon. 


It exists, 


yes. is what I heard this 


Senator Molgat: If I understood correctly, both Mr. 
Gracey and Mr. Hudson made the statement that import 
controls would be necessary if the plan were to work 
properly. Do you share that view? 


Mr. Kirk: Well, if you have a plan that is designed to 
stabilize the price and if you set a price that is higher than 
the lows of the cycle in the country next door—in the 
United States, let us say—then it is perfectly clear that, if 
they do not have a plan, then the price will at the low 
points of the cycle dip below the stabilized price. I think 
that is fairly clear. Therefore, there will be a threat to the 
plan. We have always said that the question of import 
policy will have to be dealt with and the plan protected. 
But that is a matter for negotiation. It does not have to be 
in the act to be a governmental capability. It can be done. 
Tt is legal under the GATT agreement under Article gi haf 
believe. But we have not pressed for its inclusion asa 
power of the agencies. One of the reasons is precisely on 
this consumer question. That would be an exercise of 
public interest judgment, would it not? It is not built into 
the act. Many of our producers would, of course, like to see 
it in the act from their standpoint, but we have not pressed 
for this because our understanding was that the Govern- 
ment felt quite strongly that, first of all, public interest 
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was involved in that question in a special way, and, second 
of all, that so were their trading interests involved in terms 
of negotiation, you know, in particular types of arrange- 
ments. So we said, “Okay, but it has to be recognized,” and 
I think it is recognized, and we hope that the import trade 
arrangements will certainly be involved in the operation. 


Senator Grosart: But you can hardly give to a marketing 
agency the power to set up international tariffs. 


Mr. Kirk: Well, we had not expected to. 
Senator Grosart: Senator Martin might object to that. 


Senator Molgat: For those of us who represent regions or 
provinces which are normally exporters of agricultural 
products, the whole question of free access to the whole 
Canadian market is very important. This morning Mr. 
Atkinson gave me the impression that he felt that a plan 
would, in fact, lead to greater balkanization. Has the feder- 
ation looked at this question of access to the Canadian 
market? 


Mr. Kirk: On this question I always go back to the Canadi- 
an Egg Producers conference that the Canadian Federa- 
tion of Agriculture sponsored, which I think had a lot to do 
with a large part of the genesis of this whole thing. At that 
conference these problems were intensively discussed. The 
conclusion the conference reached then, and I believe the 
concensus of producers now, is that the overriding need is 
for stability, security and proper management of the 
industry. That is the overriding need, and the other prob- 
lems will have to be worked out. 


And therefore, in that sense, it would not be balkaniza- 
tion. In that sense it would, in fact, be management with a 
very large element of federal authority in that 
management. 


I do not know whether you can properly call that bal- 
kanization. That there would be management under an 
egg-quota plan is clear. There would. It is not clear to me 
that that is the same thing as balkanization. 


Senator Michaud: As a representative of the province of 
New Brunswick I would first like to say that I was pleased 
to hear that the Ministers of Agriculture from the Mari- 
times had, as a whole, approved this legislation. I do hope 
that it will eventually prove to be of some benefit, first of 
all, to the poultry and egg producers, then to the hog 
producers, and then particularly to the main crop pro- 
ducers in New Brunswick—the potato producers. 


As far back as I can remember, the potato industry, 
when it came to marketing conditions, was always faced 
with a condition of morass, let us say. 


I was just wondering if Mr. Kirk would care to comment 
in what respect or in what way this legislation might 
enable the potato industry to be put into a more stable 
situation. 


Mr. Kirk: Well, if the industry moved towards some 
system of national or regional quotas, then that would 
require an amendment to the legislation, but it is very 
possible that many constructive things could be done short 
of that. There is the capability in this legislation, first of 
all, for studying through the Council the problems of the 
industry and examining them with care and reporting on 
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the problems in a context that has not existed to date. That 
might be extremely useful. There is a capability for setting 
up, if Iam not wrong, not only regionally based agencies 
through which a particular sector of the industry, a group 
of provinces, could manage their affairs in many ways, 
with respect to quality, with respect to export market 
development, with respect to orderly movement of the 
product by agreement short of quota management; but I 
am not sufficiently expert on the potato industry, sir, to 
spell out an answer for the potato industry just offhand 
beyond that. 


Senator Phillips: Mr. Chairman, I wonder if Mr. Kirk 
could tell us what percentage of Canadian farmers belong 
to the Federation of Agriculture. 


Mr. Kirk: Well, sir, when we add up the membership of 
our member organizations, which is a duplicating mem- 
bership, we get way more than 100 per cent, but I am quite 
sure that if it was in strict terms of affiliated membership 
through all organizations you would get a good 80 to 90 per 
cent of the farmers of Canada belonging to some organiza- 
tion affiliated through the federation. 


Senator Phillips: All right. Let us put it on the one-man, 
one-vote principle. On that basis, what percentage do you 
have? 


Mr. Kirk: That is my answer. 


Senator Phillips: You rather surprise me, Mr. Kirk, in that 
you come out so strongly in favour of this legislation. 
Recently the Federation of Agriculture in my province 
held meetings, and when this bill came up, after four 
hours of debate, the directors voted on the question of 
supporting it, and the vote was 12-12. What is your rela- 
tionship to various organizations such as that that are not 
as wholeheartedly in support of the bill as you are? 


Mr. Kirk: Well, our relationship is that they are bona finde 
members of our organization. I do not know which specific 
organization you are referring to. 


Senator Phillips: The Prince Edward Island Federation of 
Agriculture. 


Mr. Kirk: The situation is, of course, that this bill has 
given rise to an enormous amount of debate, and a lot of 
that debate was really on the issue of supply management 
for each commodity. That is why I said I think our people 
would support it. But in fact I have not had a full-scale, 
general meeting on this accommodation which has been 
reached in the house, so I am just giving you my judgment 
and the judgment of my president with whom I have 
discussed this. My judgment is that now that the question 
of supply management has been dealt with in the way it 
has been, so that it is no longer possible to identify the 
whole of the bill with quotas for every commodity, our 
people would very much support this bill as it is. 


Senator Phillips: I find it very interesting that you have 
not had any meetings either of your directors or with any 
organizations since the bill was amended in the House of 
Commons, and yet you come in and support it. Now I 
noticed in your remarks, if I interpret you correctly, you 
said that one of the possible ways to deal with farm legisla- 
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tion is to have a hearing and then have publication of 
regulations. What form of appeal would you suggest for an 
individual who is going to be harmed or hurt under the 
regulations? 


Mr. Kirk: For an individual who is going to be harmed or 
hurt, as opposed to a legality question? 


Senator Grosart: Somebody who objects to it. 


Mr. Kirk: Well, the fundamental provision in the bill now, 
of course, is really the one dealing with the council, is it 
not? 


Senator Phillips: But I am asking you, as a representative 
of the Federation, what form of appeal you would favour, 
and not what is in the bill. 


The Acting Chairman: Does that matter? We are really 
talking about the bill and we are not examining the wit- 
ness with respect to his own personal views. 


Senator Phillips: Then I am asking for those of the 
Federation. 


Mr. Kirk: The Federation is in favour of some procedure. 
I do not think they would favour a full judicial procedure 
but I think they would favour some review of individual 
complaints. I doubt if they would favour a straight minis- 
terial or Governor in Council fiat on it. However, I am not 
sure about that. I must confess I have forgotten what 
exactly the bill says on this point precisely. But could I just 
refer back to the first point you made about your surprise 
that I would have the temerity to assess the views of my 
organization without having had a formal meeting on it. 
The reason I do that is, first of all, I know my organization 
rather well, and especially in view of the uniform support 
which I gather has been publicly expressed, of the accom- 
modation that was reached, and I know the general British 
Columbia, Ontario, Quebec and other positions, and I am 
quite sure my board of directors, and I admit it is a matter 
of judgment, would support this accommodation. 


Senator Phillips: I would have been much more 
impressed by your brief, Mr. Kirk, if you had had a board 
of directors’ meeting. 


Senator Argue: Might I ask a supplementary question on 
that point? I wonder if Mr. Kirk had any communication 
at all with the President of the Saskatchewan Federation 
of Agriculture or anyone out there? They were meeting 
this week, and I was pleased to be there myself. I learned 
that they were in support of the Senate’s giving this fur- 
ther study. 


I wonder if Mr. Boden expressed to Mr. Kirk the feeling 
he conveyed to me? It was that the Saskatchewan Federa- 
tion of Agriculture, in general, was in favour of this bill as 
the Senate now has it. 


Mr. Kirk: No, unfortunately I have not had that conversa- 
tion with Mr. Boden. I have discussed it with a number of 
other officers of the group. 


Senator Argue: That their support is quite clearly solidly 
in favour of the bill? 


Mr. Kirk: That is right. 
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Senator Forsey: Relating to the question of Mr. Kirk’s 
judgment in this matter, it would be worth while putting 
on record how long he has been connected with the Feder- 
ation of Agriculture. To my personal knowledge it has 
been a very long time. I could not say offhand how many 
years. Therefore, it is a very good basis for his judgment. 


The Acting Chairman: Without dating him, let us ask him 
how long he has been there. 


Mr. Kirk: Eighteen years come May. 

Senator Martin: Did you succeed Herb. Hannam? 

Mr. Kirk: No, I held that position under Mr. Hannam. 
Senator Martin: He became president after being director. 


Mr. Kirk: He was president, and Mr. Munro has become 
president since his death. 


Senator Martin: And Mr. Munro, the president, is a 
farmer from Embro, in Ontario? 


Mr. Kirk: That is right, and I discussed this with him 
before coming here. 


The Acting Chairman: Is Embro near Windsor, Ontario? 


Senator Sparrow: Mr. Kirk, you mentioned that you repre- 
sent probably 80 per cent of the farmers in Canada? 


Mr. Kirk: That is right. 


Senator Sparrow: Is the National Farmers’ Union a 


member of your organization? 
Mr. Kirk: No. 


Senator Sparrow: Is the Canadian Cattlemen’s Associa- 
tion a member? 


Mr. Kirk: No, the Canadian Cattlemen’s Association is not 
a member. Its constituent members are, for the most part, 
members of our provincial organizations. 


Senator Sparrow: Is the Canadian Stockgrowers’ Associa- 
tion a member? 


Mr. Kirk: No. 


Senator Sparrow: Do you have direct memberships in the 
Canadian Federation of Agriculture? 


Mr. Kirk: No, we are a federation of organizations, some 
of which, of course, are very important direct membership 
institutions, if that is an issue. The Union Catholique des 
Cultivateurs in Quebec is a member organization. I would 
estimate that it is far and away the largest direct member- 
ship organization in Canada, whether all-Canada or pro- 
vincial. We also have others. 


r 
Senator Sparrow: Approximately how many farm organi- 
zations would be affiliated with the CFA? 


Mr. Kirk: We have 13 members, the membership lists of 


which fill approximately 14 pages. It is a very large group 
of organizations. 


I should say that when I say I represent them, I mean 
that they hold and continue to hold membership in the 
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Canadian Federation of Agriculture. They do that in light 
of their knowledge of the procedures and processes of the 
federation and its activities. It does not mean that within 
the organization there is a total unanimity of views every 
time I, the president or the board of directors speak on a 
policy decision, nor could it mean that. 


Senator Sparrow: So you are not saying that your views 
today represent 80 per cent of the producers, or farmers? 


The Acting Chairman: It is sufficient for this committee to 
say that Mr. Kirk is the Executive Secretary of the Canadi- 
an Federation of Agriculture. 


Senator Sparrow: Thank you; I will ask another question. 
Clause 2(c)(ii) of the bill provides: 


...as a result of declarations by provincial govern- 
ments following plebiscites, or otherwise... 


That means that a provincial government can opt in 
without a plebiscite. What is the view of your federation in 
that regard? Should plebiscites take place in each prov- 
ince or is the “otherwise” aspect in the bill sufficient? 


Mr. Kirk: My view is that a great deal of reliance should 
be placed upon the action that has been taken at provin- 
cial levels with respect to the formation of boards. In the 
case of an existing board, for example, attempting to 
group together other boards, there could be circumstances 
where the board and government of that province would 
consider it simple nonsense to hold a plebiscite. There are 
other circumstances, in which the council could raise the 
question and ask for some processes up to and including a 
plebiscite in order to satisfy themselves of producers’ 
views. There is provision for that, which I do not consider 
to be improper. 


Senator Sparrow: In other words, you deem there to be 
sufficient safeguards in the bill? 


Mr. Kirk: That is right. 


Senator Phillips: Perhaps I am projecting into the future, 
Mr. Chairman. Mr. Kirk, what would be the attitude of the 
federation if in future an amendment were made to 
include other farm produce, such as beef? 


Mr. Kirk: That is an exceedingly hypothetical question. 
The Acting Chairman: It is purely hypothetical. 


Mr. Kirk: It would depend primarily upon the wishes of 
the beef producers. 


The Acting Chairman: Honourable senators, I think that is 


about as far as anyone could go. Shall we thank Mr. Kirk 
very much? 


Senator Grosart: I would like to pursue the question of the 
right of appeal. I know you have read the bill very careful- 
ly, Mr. Kirk. It does not seem to include any provision for 
appeal. It has been stated, of course, that clause 7(1)(f), 
provides that the Council may inquire into any complaint 
and take action. 


Under a marketing plan, clause 2(e)(v) provides the 
power to cancel or suspend any licence—that is, presuma- 
bly, to deprive a person of the quota. My interpretation of 
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the bill is that the Marketing Council could inquire into 
this. They do not seem to be required to inquire into it. Do 
you think that a complainant who feels that he has been 
unjustly treated, for instance, by the cancellation of his 
licence, should have an appeal other than to the agency or 
to the Council? I am not asking the type of appeal, but 
sheild he be able to go beyond the Council and the agency 
in it? 

Mr. Kirk: It would depend partly, I am sure, upon the 
definition of matters which could be appealed. Let us take 
integration as an example. The decision under a regulation 
that certain types of feed companies should no longer be 
licensed, would be a matter of policy. 


Senator Grosart: Let us stay with my case of the cancella- 
tion of a person’s licence. It is cancelled. He is notified by 
the agency that his licence is cancelled, that he is out of 
business. I do not care whether he is right or wrong. I am 
asking whether he should have some recourse, other than 
to the council or to the agency. 


The Acting Chairman: I stand to be corrected on this, but 
perhaps the prerogative writs would be available to a man 
in such a position. I would defer in this matter to some of 
the other legal counsel here. 


Senator Goldenberg: You are right, Mr. Chairman. 


Senator Grosart: I would like a little explanation on this 
matter. 


Senator Phillips: We have legal counsel. Could we have 
his opinion as to whether that would apply? Not that I 
distrust my friends in the committee. I have seen too many 
lawyers in court to know that there are always four sides 
to every question. Probably we could have a definition 
from our legal counsel. 


Mr. R. L. du Plessis, Legislation Section, Department of Jus- 
tice: I do not profess to be an expert on this matter. I think 
there is a possibility that an appeal could be made to the 
courts. 


Senator Grosart: You say a possibility; but does a right 
exist? 

The Acting Chairman: One could always issue a preroga- 
tive writ. I do not think there is any question about that. 

Senator Phillips: What would be the effect of issuing it? 


The Acting Chairman: That would be dependent upon the 
courts. It would depend upon the character of the issue 
that is presented to the court under the writ. 


Senator Grosart: Could that issue go beyond the fact that 
the agency or Council might have exceeded its powers? 


The Acting Chairman: It could certainly go that far. 


Senator Grosart: Could it go beyond that? 


The Acting Chairman: I do not know whether you could 
go beyond that. If the council had exceeded its powers, 
presumably the court would find that the exercise of its 
powers in excess of those conferred by the statute was not 


proper. 
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Senator Grosart: I refer the committee to clause 23(f) on 
page 16, which says: 


(f) where it is empowered to implement a marketing 
plan, make such orders and regulations as it considers 
necessary 


What is the use of a prerogative writ if the act says if the 
agency considers this necessary? 


The Acting Chairman: The court, being seized of a ques- 
tion under a prerogative writ, would probably address 
itself to the adequacy of the reasons which moved the 
board to issue or make an order under (f). If it were an 
unreasonable exercise of power, the court would have 
authority to nullify the order. 


Senator Forsey: There is no privative clause here, such as 
you find in the Labour Relations Act, which clause, in my 
experience, has been totally ineffective against the use of 
the prerogative writ. 


Senator Grosart: The Senate must consider whether it 
should pass an act which does not specifically provide for 
the right of appeal. I suggest the committee look at sub- 
clause (n) on page 17, which says: 


(n) do all such other things as are necessary 


When we come to the clause I will suggest that we amend 
subclause (f) to read: 


(f) where’ it is empowered to implement a marketing 
plan, make such orders and regulations as are 
necessary 


The wording in subclause (n) is a very essential protection. 
There is a triple delegation to the agency. It has delegation 
of power from the federal Government, from the provin- 
cial government, and, in effect, a delegation from the 
marketing council. You have a triple delegation of parlia- 
mentary authority, and then you say that the agency may 
do whatever it thinks necessary. I think this is a funda- 
mental abrogation of the essential right of any person to 
require that any such agency have the power to do only 
what is necessary to implement the act, and not to do what 
it thinks is necessary. 


The Acting Chairman: I should think, Senator Grosart, 
that if the worst happened under the exercise of its dele- 
gated authority, the issue of a prerogative writ would 
correct it. Am I right on that? 


Senator Grosart: It is a very expensive process. That 
means Federal Court, does it not? 


The Acting Chairman: It may be done by the superior 
court of a province, certainly. 


Senator Grosart: I do not want to make you a witness, Mr. 
Chairman, but you are an eminent lawyer. Can a preroga- 
tive writ be effective where an agency or board is acting 
within its powers under the act? 


Senator Goldenberg: If it exercises its powers unfairly. 


The Acting Chairman: Yes, and unreasonably. That is the 
purpose of the prerogative writ. 


Senator Forsey: Surely, we have had that in labour rela- 
tions cases, where the Supreme Court of Canada, in one 
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case, declared that the Nova Scotia Labour Relations 
Board had neglected the rule to hear both sides and sent 
the thing back. I should have thought the same would 
apply here. I think there was a privative clause saying the 
courts were not to review the decisions of a board. 


The Acting Chairman: There is nothing in the act to that 
effect. If there are no further questions, we have finished 
with this witness. 


Honourable senators, I have a letter from the Consum- 
ers Association of Canada signed by Maryon Brechin, 
saying: 

Enclosed are copies of submissions presented by the 
Consumers Association of Canada on Bill C-197 and 
Bill C-176, the acts dealing with the establishment of a 
National Farm Products Marketing Council. 


The letter is dated January 6: 


The Consumers’ Association of Canada wishes to pre- 
sent to the Senate our suggestions for amendments to 
Bill C-176 which we believe will assist in safeguarding 
the public interest under such legislation. 


I take it that Mrs. Brechin is not in the room. Has the 
committee any directions for me? I understand that every- 
one has received a copy of this letter. 


Senator Martin: I understand that she sent the brief, 
which she submitted earlier, to every senator. I received 
mine this morning. 


Senator Langlois: Is it lengthy? 


The Acting Chairman: It is fairly lengthy. It is dated 
October 1, 1970. There is a memo attached to it dated 
March 15, 1971 addressed to members of Parliament from 
Jean Jones, the National President. The brief is in English 
and in French. 


Senator Martin: She also sent a memo dated today reite- 
rating the submissions contained in the brief. 


The Acting Chairman: Yes. 


Senator Langlois: It should be printed as part of today’s 
proceedings. 


The Acting Chairman: Is it the committee’s direction that 
the material submitted be printed as part of the commit- 
tee’s evidence? 


Hon. Senators: Agreed. 
See Appendix “A” 


Senator Grosart: Is there a suggested amendment, Mr. 
Chairman? 


The Acting Chairman: I have not read the brief because it 
has just reached me. 


Senator Grosart: I would suggest, Mr. Chairman, that if 
there is a suggested amendment from the Consumers 
Association of Canada, it should be read into the record 
We should have it before us when we come to the clause- 
by-clause examination of the bill. 


The Acting Chairman: It has been suggested to me that 
the proposed amendment was contained in the telegram 
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which I read this morning, but I do not seem to be able to 
identify anything in there as an amendment. I do not see 
any specific reference to an amendment. 


Senator Goldenberg: I suggest you start at paragraph 13, 
Mr. Chairman, page 5, of the brief. 


The Acting Chairman: Thank you. Perhaps I should read 
page 5, paragraph 13, of the material submitted. It reads as 
follows: 

Part I, Section 6 of Bill C-197... 


That is not the bill before us. 
Senator Goldenberg: That is the original bill. 


The Acting Chairman: Yes. 


... Should include as a duty the periodic assessment of 
the work of the council and its agencies, to be reported 
to parliament. 


Senator Grosart: That is in the bill now. 


The Acting Chairman: Yes. Paragraph 15 states: 


In Part I, Section 8, paragraph 2, this paragraph 
should be changed to read. ‘‘A public hearing must (not 
may) be held.” 


Senator Grosart: I wonder if I might ask the deputy minis- 
ter what section that comes under now? 


Senator Goldenberg: It is clause 8, subclause (2) on page 9. 
Senator Grosart: It now reads “shall be held...’’. 


Senator Goldenberg: The suggestion is that it should read 
“must” instead of ‘“may”’. 


Senator Grosart: But it now reads “shall be...”’. 
Senator Goldenberg: That is clause 8 subclause (1). Clause 
8 subclause (2) reads ‘‘may...”’. 


The Acting Chairman: There may be a technical point 
with respect to this which perhaps can be dealt with by the 
deputy minister. 


Mr. Phillips points out the following portions of the 
telegram which came from Mrs. Brechin yesterday, and I 
quote from the telegram: ...the legislation fails to provide 
for consumer representation upon or public scrutiny of 
the agencies which may be established under this act. It 
also fails to provide for the right of appeal from any 
actions taken by such agencies. 


We have had discussion on both of those points. What is 
the view of the committee with regard to these representa- 
tions? Does the committee feel we have dealt with the 
issues put forth by Mrs. Brechin? 


Senator Grosart: Perhaps we can take them up when we 
deal with the bill clause by clause. 


The Acting Chairman: Yes, certainly. 


I referred this morning to the fact that I had received a 
telephone call from a Mr. John R. Stewart of R.R. 6, 
Strathroy, Middlesex County. He described himself as an 
independent dirt farmer and suggested he would like to 
make a five-minute presentation to the committee. What 
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are the views of the committee with respect to Mr. Ste- 
wart’s representations? 


Senator Buckwold: I would suggest, Mr. Chairman, that if 
he wishes to make representations to the committee he 
should do so in writing as soon as possible. 


The Acting Chairman: I will have the Clerk of the Com- 
mittee convey that message to Mr. Stewart. 


Senator Grosart: It might be pointed out to Mr. Stewart, 
so that he will not think we are making it impossible for 
him to get his views before this committee before our 
decision is made, that if he has views which were found 
acceptable they could be discussed on third reading, in the 
event that this committee has reported in the meantime. 


The Acting Chairman: That is on the record, and the clerk 
will convey that message to Mr. Stewart. 


Senator Buckwold: I wonder if a telegram could be sent to 
him to that effect. 


The Acting Chairman: Yes. 


What is the committee’s views as to further proceedings? 
The minister, the deputy minister and Mr. Phillips are now 
present. Shall we now proceed to clause-by-clause 
consideration? 


Some Hon. Senators: Agreed. 


The Acting Chairman: The copy of the bill that we will 
deal with is the copy as passed by the House of Commons 
on December 31, 1971, and I understand that all senators 
have a copy of that bill. 


Senator McElman: For the record, Mr. Chairman, it was 
passed on December 30, not December 31. 


The Acting Chairman: It should read December 31, not 
December 30. That was a typographical error and Senator 
Langlois corrected it. 


Senator Grosart: Also corrected was another typograph- 
ical error on page 2, the third line, where the number “17” 
was omitted. 


The Acting Chairman: Yes. 


Senator Langlois: That was corrected by amendment in 
the other place. 


The Acting Chairman: Yes, and it was not reflected in the 
printing. 


Senator Langlois: It was in the insert of the bill. 


The Acting Chairman: Yes. 


Mr. Olson, do you have any opening remarks you wish to 
make to the committee? 


The Honourable H. A. Olson, Minister of Agriculture: Mr. 
Chairman, I do not think there are any other general 
observations that I wish to add to the comments that I 
made when I was here last. 


The Acting Chairman: Shall we consider the bill clause by 
clause, then? 


Some Hon. Senators: Agreed. 
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The Acting Chairman: Clause 2, paragraph (a), “agency”? 
Hon. Senators: Agreed. 

The Acting Chairman: Paragraph (b), “Council”? 

Hon. Senators: Agreed. 

The Acting Chairman: Paragraph (c), “farm product’? 


Senator Grosart: I should like to put the first question to 
the minister. First of all, our thanks to you for coming 
before us again, Mr. Olson. We appreciated your enlighten- 
ment on New Year’s Eve, and I am sure we will be in a 
position to appreciate the enlightenment you will give us 
today. What is your interpretation of the word “natural” in 
“natural product” in clause 2(c)? 


Hon. Mr. Olson: My interpretation is that it is an agricul- 
tural product in the form before it is processed. 


Senator Grosart: But this would include beef and animal 
products as well as products of the soil. 


Hon. Mr. Olson: Yes, of course. 


Senator Grosart: I ask that because there seemed to be 
some confusion in the other place. 


Hon. Mr. Olson: That is why we put in the words “and any 
part of any such product”, because I suppose it is, in 
practical terms, far more usual for parts of animals to be 
cut up and sold rather than parts of most other agricultur- 
al products. Usually when grain, field crops or fruits and 
vegetables go to the stage where there are parts of them, 
there is other processing involved. Quite often, for a very 
large part of the trade it is done without further process- 
ing, except taking it apart. 


Senator Grosart: I cannot quote the clause immediately, 
but the bill would seem to provide for control over 
processing. 


Hon. Mr. Olson: Yes, it does. Further on that can be 
provided under what the marketing plan is capable of 
dealing with, in clause 2(e). 


Mr. S. B. Williams, Deputy Minister, Department of Agricul- 
ture: It is in the definition of ‘‘marketing plan”. 


Senator Grosart: Would it be correct to say, Mr. Minister, 
that a natural farm product is what is normally meant by a 
farm product? 


Hon. Mr. Olson: I would think so. 
Senator Grosart: In its natural state? 
Hon. Mr. Olson: Yes. 


Senator Grosart: But the bill does provide that a plan can 
control the processing at some later stage. 


Hon. Mr. Olson: Yes. 


Senator Grosart: Mr. Minister, I am still very much con- 
cerned with this “or otherwise” phrase. 


Senator Phillips: Before we come to that, might I ask the 
minister again to interpret for us what is meant by “the 
Governor in Council is satisfied’’? 
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Hon. Mr. Olson: In this respect the words “Governor in 
Council” are put in there because before a marketing plan 
can be approved under the provisions of this bill, there 
would of necessity, under clauses, 17 and 18, I believe, 
need to be a proclamation by the Governor in Council to 
establish that marketing plan for the commodity involved. 
Therefore, the Governor in Council, under clause 2(c)(ii), 
must be satisfied prior to making that proclamation that 
the provisions contained in that clause have been complied 
with. 


Senator Phillips: I am more concerned with the word 
“satisfied” than with the words “Governor in Council”. If 
you will allow me to ask the question in a somewhat 
facetious manner: what would satisfy this Governor in 
Council? 


Hon. Mr. Olson: The Governor in Council would have to 
be satisfied that, as a result of declarations by provincial 
governments, either by plebiscite or otherwise, a majority 
of the producers were in favour of the marketing plan for 
the commodity involved. 


Senator Grosart: Mr. Minister, my concern about the 
phrase “or otherwise” is purely a matter of draftsmanship. 
I am not going into its implications at-all. It seems to me 
the intent was that ‘or otherwise” should qualify “‘plebis- 
cites’’. I think that was your evidence before. 


Hon. Mr. Olson: Yes. 


Senator Grosart: My concern is that this might be inter- 
preted, and probably would be in the normal syntactical 
interpretation, as qualifying the whole phrase ‘‘as a result 
of declarations by provincial governments following ple- 
biscites’”’. If the comma was taken out after “plebiscites”’ I 
would have no problems. What concerns me is that the 
whole intent of clause 2(c)(ii) might be upset by a court if it 
said that this means any natural product of agriculture 
and any part of any such product in respect of which the 
Governor in Council is satisfied, as a result of declarations 
by provincial governments following plebiscites, or if sat- 
isfied otherwise, in another way. I hope honourable sena- 
tors will look hard at this, because it is surely one of our 
functions as a Senate to make sure, to the extent that we 
can, that there should be no ambiguity in the wording. 
Would you object to that comma coming out? 


Hon. Mr. Olson: I am not sure that I would object to it 
coming out if people learned in the law are having any 
difficulty with it. However, i should like to draw to your 
attention that all of the words “as a result of declarations 
by provincial governments following plebiscites” are con- 
tained within the two commas. Therefore, the “or other- 
wise” contained between the next two sets of commas 
would, in my view, and could modify that which is con- 
tained between the previous two commas. It seems to me 
that if the comma were to be moved so that the modifier 
was specifically for the word “plebiscites” and not what is 
contained now in total between those two commas, we 
would have to take it out and move it perhaps to between 
the words “governments” and “following”. 


However, I would like to draw this to your attention 
because I think it is extremely important. When we are 
talking here about a majority of producers and relating 


this to the supply management features that would be the 
imposition of quotas on production or access to markets 
within intra-provincial trade, and so on and so forth, all of 
that constitutional jurisdiction, in my view—and it is the 
view of the Government—lies within the provincial juris- 
diction. Therefore, whether it modifies “declarations” or 
not, certainly there is no way that the federal Government 
can impose quota control or access to market control 
without a delegation of authority to the marketing agency 
set up coming from the provincial government. 


It seems to me, therefore, to follow that it is somewhat 
less important whether the communication to the Gover- 
nor in Council, to their satisfaction, comes as a result of a 
declaration or a plebiscite, or any modification of those. 
For example, instead of a declaration a provincial govern- 
ment may, if they choose, provide us with a complete 
detailed result of the vote they have taken, or a complete 
detailed result of such things as a series of public hearings 
and so forth. The essential point here is that there could be 
no action taken in any event unless the provincial govern- 
ment itself was prepared to delegate the authority that is 
required to make those clauses of this bill, or the provi- 
sions of any marketing plan with supply management 
features, operative. 


My problem is this. This bill, as I have pointed out, was 
drawn very, very carefully, so we must first of all satisfy 
the Governor in Council that there is a majority of all of 
the producers, an overall majority of the producers in 
Canada, that there is majority support for a marketing 
plan, and, indeed, the terms and conditions of that market- 
ing plan in so far as the provinces are concerned. Once we 
have established that there is an overall majority, then we 
have to go back again and examine the ambit of the 
provincial jurisdiction, which would require those prov- 
inces also to be satisfied, for the delegation of their own 
authority under their own statutes, that there was a 
majority of the producers of the product in their province 
in favour of it. That is why we believe, and I have been so 
advised by the Department of Justice, that we must not 
attempt to write into a federal statute terms and condi- 
tions under which provinces administer their own law. 
That is the problem that I have when attempting to modify 
this particular clause in that respect. I understand your 
problem. You are wondering whether the ‘otherwise”’ 
could modify only “plebiscites’” or the determination by 
plebiscite. 


Senator Grosart: That is right. 


Hon. Mr. Olson: Or Wheter it could modify the word 
“declarations”’. 


Senator Grosart: That is right. 


Hon. Mr. Olson: I really cannot see the importance of that, 
and I say that with all respect. However, they communi- 
cate it, their indication that there was a majority of the 
producers in favour of the plan. It would also have to 
follow that the province itself, through its own legislation, 
is obliged to delegate the authority for supply manage- 
ment to the national marketing agency. So I fail to see the 
significance of it. 
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Senator Grosart: Mr. Minister the significance that I see is 
in two parts. The first is that the House of Commons, in its 
wisdom, thought it was necessary to make this amend- 
ment. It does not seem reasonable to say that it does not 
matter whether it is ambiguous or not. The second reason 
is that, surely, we have a duty here. 


The Acting Chairman: That is not what the minister said. 
He did not say it did not matter that it was ambiguous. 


Senator Grosart: The minister said, as I understood him, 
that whether my point was valid—that it is ambiguous, or 
not—was not important because the act as a whole 
removed any problem. That is my understanding of what 
he said. Surely, this is not a principle of the drafting of 
legislation. I suggest that if there is any ambiguity—and I 
think the minister agrees that there may be ambiguity—it 
is our responsibility here to remove that ambiguity. The 
minister, as I understood him, said today, that he felt that 
“or otherwise” qualifies the whole phrase “as a result of 
declarations by provincial governments following plebis- 
cites’. I understood him to say that—I may be wrong—and 
I also understood him to say the very opposite, when he 
was before us on New Year’s Eve. I am only speaking to 
the point of unambiguity here. 


Let me quote it. I said to the minister: 


Yes, but what I am asking, Mr. Minister, is this. Is a 
declaration by a provincial government a requirement 
or condition before one of these products can be 
described as a farm product within the meaning of the 
act? 


And the minister’s reply, as reported, is: 
For the purposes of this act, yes. 


If that is so, surely “or otherwise” cannot qualify that 
whole phrase. If the minister agrees that a declaration by a 
provincial government is a requirement or condition, then 
surely we have an ambiguity. I will ask him again. In his 
view, is his answer to my question correct? 


Hon. Mr. Olson: Well, Mr. Chairman, certainly it is cor- 
rect, I would like to draw to Senator Grosart’s attention 
that what is written in clause 2(c)—he referred to the 
House of Commons having felt it necessary to amend the 
bill—in this particular part of it, was not really an amend- 
ment to the substance of the bill. I made that very clear, I 
think, on New Year’s Eve when I was here, that what was 
written there was really a repetition of what was already 
in clause 17. 


Senator Grosart: This is what worries me. My suggestion 
is that it is not a repetition of what was in clause 17, 
because clause 17 would not, as I read it, provide that a 
declaration by a provincial government is a requirement 
before one of these products can be described as a farm 
product within the meaning of the act, and those are the 
minister’s words. 


Hon. Mr. Olson: Mr. Chairman, clause 17 says, firstly, that 
the Governor in Council may by proclamation—I will not 
read all the words, but the operative words get down to, 
after the word “act” in line 21—’where he is satisfied” — 
and referring to the Governor in Council—that the pro- 
ducers of the farm products, of each of the farm products 


in Canada, is in favour of the establishment of an agency. 
You have to read that also with clause 17(2), where the 
Governor in Council, in order to determine whether a 
majority of producers of the farm product are in favour of 
establishing an agency, “may request’—and I was very 
careful to put “may” there, not “shall”, demand or impose 
on provinces ways and means by which they administer 
their legislation—that each province carry out a plebiscite. 
It seems to me that these words in clause 17(2) were words 
that are permissive, that they may request, that it is not 
mandatory that they demand of the province, that it is 
completely consistent with what is in clause 2(c). 


Clause 2(c) is essentially the same in practical terms, 
except that it deals with it at a different stage, on the 
procedure for setting up a marketing agency, that is, the 
definition of a farm product. I am really not very con- 
cerned about whether or not we can define a farm product 
for the purposes of this act, if we have not already com- 
plied with the requirements of setting up a marketing plan 
which is contained in the provisions of clauses 17(1) and 
17(2) which, in my view, are exactly the same. 


It satisfied some members of the House of Commons 
and some other people that we wrote the same provisions 
in practical terms in two or three places. In my view, not 
only in practice but in law, what it means is a repetition of 
the same thing that was there before. 


Senator Martin: That 
lawyers? 


is the position taken by your 


Hon. Mr. Olson: Yes. 


Senator Grosart: Mr. Minister, I am afraid I have to say 
that I do not agree with you that it is not a fundamental 
change, but I will not argue it at the moment. The observa- 
tion that this was the position taken by your law officers 
does not impress me, either, because otherwise we would 
not have had the hundreds of cases before the Supreme 
Court trying to interpret statutes. Our job here is to try to 
make the statutes unambiguous. 


May I ask you again, then, Mr. Minister, in your view 
does clause 2(c)(ii) make it mandatory that there be a 
declaration by a provincial government before a product, 
other than eggs and poultry, can be a product within the 
meaning of the act? 


Hon. Mr. Olson: It does, and what is even more important, 
the provincial government under its own law, must be 
satisfied of that position, before they can delegate the 
authority to a national marketing board to operate a plan 
wherein a farm product is defined and acceptable under 
the provisions of this bill. 


Senator Grosart: I am not concerned with that aspect of it. 
I am concerned only with whether a declaration by the 
province is now mandatory before any other farm product 
can be brought under this act. 


Hon. Mr. Olson: In my view, it is, yes. 


Senator Grosart: Which would seem to be—if I may fin- 
ish—at variance with what I thought was your statement 
that “or otherwise” qualifies the whole phrase “‘as a result 
of declarations by provincial governments following 
plebiscites”’. 
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My suggestion is that what you now say makes it very 
clear that it qualifies the word “plebiscites” only, and I will 
say no more. 


Senator Forsey: Mr. Chairman, if I am not mistaken, in 
the absence of clause 2(c)(ii), clause 17(2) would not require 
any declaration by a provincial government at all. I under- 
stood the minister to say that clause 2(c)(ii) really just said 
again what clause 17 says, but it seems to me that in fact it 
says something rather different because it says in clause 
17(1), “where he”—the Governor in Council—”is satisfied”’. 
There is nothing about declarations. In clause 17(2) there is 
provision for a request to the provincial government to 
hold a plebiscite. But there is not a word about declara- 
tions in that whole clause, as it seems to me. Therefore, it 
seems that clause 2(c)(ii) does contain something new in 
mentioning declarations. 


The Acting Chairman: Would you hear Mr. duPlessis on 
that? 


Mr. duPlessis: However, the words “farm product” are 
use in clause 17(1) and, therefore, the whole of the meaning 
of the words ‘farm product” is incorporated in subclause 
(1) of clause 17. 


Senator Forsey: Quite, but my point is that I understood 
the minister to say that clause 2(c)(ii) did not add anything, 
did not change anything, but that it merely said over again 
what was in clause 17. It seems to me that it does not 
simply say over again what it says in clause 17. 


Hon. Mr. Olson: There was one other qualification to my 
comment, Senator Forsey, and that was “in practical 
terms”. 1am not a lawyer; Iam a dirt farmer. 


Senator Grosart: Mr. Chairman, I move the deletion of the 
comma after the word “‘plebiscites”. I hope the minister 
will accept that. I do not believe under our practice that it 
would be necessary for this to go back to the House of 
Commons. I think it could be regarded as a typographical 
change just to clarify the meaning. 


Senator Langlois: That is a new concept to me. 


Senator Grosart: No, we have had that before. 


Mr. duPlessis: I have just one comment to make in that 
connection, Senator Grosart. It is my understanding that it 
is a generally accepted principle of the interpretation of 
statutes that punctuation does not form the basis of the 
interpretation of statutes. 


Senator Grosart: That is a principle which has many 
qualifications in its application. It is a long time since I 
spent any time on the interpretation of statutes, but that is 
a rather bald statement that would require a great deal of 
qualification, because there are cases that I know of, 
although I cannot recall any specifically, where the whole 
case revolved around punctuation. Surely, punctuation is 
one of the ways in which we make our meaning unambig- 
uous. That is one of the purposes of punctuation. 


The Acting Chairman: It helps the structure of language, 
but I think the problem is the effect in law, and Mr. 
duPlessis, as a representative of the Department of Jus- 


tice, has given his opinion, which the committee will have 
to assess in its approach to this. 


Senator Grosart: What is his opinion? 


The Acting Chairman: That the punctuation does not 
affect, in law, the interpretation of this clause. 


Senator Grosart: I would ask Mr. duPlessis if he makes 
that statement without qualification as to the rules of the 
interpretation of statutes. 


Mr. duPlessis: It was not a considered opinion, Senator 
Grosart. I would be glad to look into the matter and report 
back, just to confirm it. 


Senator Grosart: Would the minister accept the amend- 
ment? If, as you say, punctuation does not affect the 
interpretation of statutes, can we have an opinion as to 
whether, if the minister accepted this amendment, it would 
be necessary for the bill to go back to the House of Com- 
mons? I am asking for a legal opinion. 


Senator Martin: It changes the meaning. Obviously, it has 
to go back. 


Senator Grosart: But our expert says that it does not 
change the meaning. 


The Acting Chairman: Order, please. I would hate to see 
this Senate committee flounder on a question of whether a 
comma should or should not be in this clause, in view of 
the opinion given by the representative of the Department 
of Justice. I think I should point out that the minister is 
pretty well bound, as a member of a government, by the 
legal advice tendered by the Department of Justice, by the 
Attorney General of Canada and by the law officers of the 
Crown. 


You may ask the minister if he would accept the opinion, 
Senator Grosart, but I think the minister, on a technical 
point like this, probably has to look to his advisers, and his 
advisers tell him that this is the way the thing should be 
written. This is the way it has been written. I think it is up 
to the committee to decide, then, whether the clause 
should be changed. 


Senator Grosart: Well, there is a motion to that effect. 


The Acting Chairman: All right. Let me put the motion. 
Senator Grosart moves that the comma after the word 
“plebiscites” on line 25 of the first page of the bill be 
deleted. What is the view of the committee? Those in 
favour of the amendment please raise their hands. There 
are three. Those against the amendment please raise their 
hands. There are ten. I declare the amendment lost. 


Senator Molgat: Mr. Chairman, on the overall question of 
subclause (c) I have some questions to ask for the purpose 
of clarification. I had undertaken to speak to a number of 
people in Manitoba, and in the west generally, who were 
interested in the bill in order to get their points of view. A 
number of questions arose with respect to this clause, and 
I should now like to have some clarification from the 
minister on subclause (c). 


A number of rapeseed growers were interested to know 
whether this clause 2(c) would include rapeseed. 
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Hon. Mr. Olson: Yes, under Part I, as has been pointed out 
to me, for the purposes of making inquiries and that sort 
of thing, it would, because rapeseed would be a natural 
product of agriculture. But, of course, rapeseed could not 
be included for the other clauses of the bill unless and 
until there was, first of all, as I pointed out, a majority 
support of the growers and then a further action by Parlia- 
ment to name that commodity. 


Senator Molgat: But rapeseed under clause 2(c)(ii) is a 
farm product. 


Hon. Mr. Olson: I think so, yes. 


Senator Molgat: Fair enough. The next question I was 
asked was what effect, if any, did this have in so far as the 
Wheat Board is concerned? 


Hon. Mr. Olson: The Wheat Board is specifically excluded 
from this entire bill under clause 17(1). 


Senator Molgat: My next question has to do with the 
definition of ‘“producers.’’ We had some discussion about 
this last week when we were in committee, but the associa- 
tion and groups to whom I spoke were concerned about 
this matter of definition of producers. They were con- 
cerned with the idea that various provinces, individually, 
would have the right to determine what a producer is, 
because that could lead to some very difficult problems 
when trying to ascertain what is in fact the national point 
of view of the producers. 


Hon. Mr. Olson: Here we run into essentially the same 
problem that we were discussing a few moments ago, that 
is, that the producers for the purposes of voting, for exam- 
ple, and the qualifications of individuals, are determined 
under the provisional regulation. I am sure that the specif- 
ic definition of each producer is not contained in the 
provincial legislation, but there are provisions so that they 
may set down the qualifications of who is a producer for 
the purposes of voting and that sort of thing. We are in the 
position where we do not believe that it would be proper 
for the federal Parliament or the federal Government to 
attempt to set the qualifications for a plebiscite, for exam- 
ple, that would be carried out under provincial law. But I 
want to say, too, that there is broad general agreement 
among the provinces that when we reach the stage where 
we write a marketing plan for a commodity they would 
move to have, if not complete uniformity, reasonable uni- 
formity of the definition of the producer for those 
purposes. 


Senator Molgat: Because of the objections and the expres- 
sions of concern which I had from most of the people with 
whom I spoke on this, I thought it necessary to point out 
the objections at this time. It will probably help later to 
refer back to the discussion which was held today. 


Hon. Mr. Olson: We can do that, but I really very seriously 
question whether, if we did refer back to it and tried to 
write a law which would impose qualifications on the 
administration of provincial law, that would be constitu- 
tional. I am afraid it would not be. 


Senator Molgat: I will come back to it again on 17(2) 
anyway. There was also considerable concern expressed 


by a number of the associations about the expression 
“otherwise”. I know what the minister’s explanation is 
since he has made it, and I shall not ask him to repeat it. 
But I want to point out that the group for whom I spoke is 
concerned about that term and by and large would defi- 
nitely prefer a clear-cut plebiscite. 


Hon. Mr. Olson: Are they aware of the constitutional 
difficulties? I simply want to repeat that I do not believe it 
would have any effect, even if it was mandatory in this 
law, as an imposition on how the province should adminis- 
ter its laws. 


Senator Molgat: Then there is a question of clarification 
of the term “majority of the producers’. Would that mean 
a majority of the producers and not necessarily a majority 
of those voting? 


Hon. Mr. Olson: Well, a majority, under ordinary demo- 
cratic procedure, is of those voting, is it not? 


Senator Molgat: There is a very great difference between 
a majority of producers and a majority of those voting. 
This is a very important point so far as this bill is con- 
cerned. We had exactly that problem in Manitoba when 
setting up our marketing board legislation there. Original- 
ly, we were operating on the basis that there had to be a 66 
2/3 per cent majority of those voting. But here you say “a 
majority of the producers’, and on that basis I assume you 
mean that wé register in a province all of the producers 
and then when the votes are cast it must be a majority of 
the producers and not just a majority of those voting. 


Hon. Mr. Olson: Of course, this would be contained in the 
communication we would receive from the provinces 
because they would be conducting whatever procedures 
they decided on making a communication to us that a 
majority of the producers in that province are in favour of 
it. 

Senator Molgat: Well, I want to be sure we are talking 
about the majority of producers and not the majority of 
those voting. 


Hon. Mr. Olson: I understand very clearly the point you 
are making, but here again, if a province advises us that a 
majority of the producers is in favour of a marketing plan 
for that commodity, I think that is about as far as the 
federal Government can go. 


Senator Molgat: I presume that the provinces would have 
to adhere to this clause which says “the majority of the 
producers”, and possibly legal counsel can address him- 
self to this. It is my interpretation that the majority of 
producers would not necessarily be the majority of pro- 
ducers voting. This can be a very important distinction. 


The Acting Chairman: It seems to me that the clause 
speaks for itself, and I think Senator Molgat’s interpreta- 
tion—and this is only an opinion—is the one that would 
govern because it does say “majority of producers”’. 


Senator Goldenberg: It says the same thing in clause 17(1). 
The Acting Chairman: Shall subclause (c) carry? 


Hon. Senators: Carried. 
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The Acting Chairman: Then we come to subclause (qd). 


Senator Phillips: Mr. Chairman, this, to me, gives the 
council authority to establish packaging plants. Now, for 
the moment, I shall deal with eggs. Is it necessary to give 
the council authority to set up grading stations when pro- 
ducers such as our witness this afternoon and many others 
have their own grading stations, and these grading sta- 
tions are constantly under inspection by the federal 
Government? 


Hon. Mr. Olson: Well, Mr. Chairman, I would like to draw 
to your attention that what we are talking about in clause 
2(d) is a definition of marketing, and in that particular 
context it is very clearly stated in line 6 that this definition 
is in relation to any farm product that is not a regulated 
product. Any regulated product, of course, and the terms 
and conditions and all the other parts that would be 
administered—that is, parts of the marketing system— 
would be provided for within the marketing plan which 
comes under the next clause. This does not deal with 
regulated products in so far as defining what marketing 
means for the purpose of interpretation under this bill. 


The Acting Chairman: Shall subclause (d) carry? 
Hon. Senators: Carried. 
The Acting Chairman: Then we come to subclause (e). 


Senator Grosart: I have a question, Mr. Chairman. I 
would like to ask the minister, in view of the very exten- 
sive powers granted under a marketing plan which can be 
proclaimed by the Governor in Council, if there is any 
recourse by a complainant—and I am aware of clause 
7(f)—other than to the agency or to the Counsil? Where a 
complainant feels he has been unfairly treated in the 
matter, let us say, of the exemption of persons under 
subparagraph (i) or the cancellation of a licence under (v) 
or under (vi) or any other matter, has he any recourse 
other than to the agency or to hope that the council will 
make an inquiry under 7(f)? Has he any other recourse, in 
law, if he feels he is unfairly treated by an agency? 


Hon. Mr. Olson: There are several here, Senator Grosart, 
and I am advised that in clause 8(1)(c) the minister may 
order them to hold a public hearing. 


Senator Grosart: ‘““May”’. 


Hon. Mr. Olson: No, it says “shall” in clause 8(1), and that 
is in the first instance of making inquiries for the purpose 
of setting up, but I think you have to read that along with 
8(1)(c)}— 
Read altogether, it provides: 
A public hearing shall be held by the Council 


(c) in connection with any other matter relating to its 
objects if the Governor in Council or the Minister 
directs the Council to hold a public hearing in connec- 
tion with such matter. 


Of course, that is broad enough to include appeals by 
individuals who may feel that they have been aggrieved 
Of course, clause 7(1)(f) specifically spells out that within 
the powers of the Council the following is provided: 


shall make such enquiries and take such action within 
its powers as it deems appropriate in relation to any 
complaints received by it— 


The wording is “any complaints received by it from any 
person who is directly affected’’. If all those are read 
together, firstly, anyone who feels they have a complaint 
can appeal to the marketing board. If they are dissatisfied 
with the result they can appeal to the National Council, 
which has an obligation to supervise and keep under con- 
stant review all the orders. If a complainant still feels he 
has not received justice, he has an appeal to the minister, 
who has the power to order an inquiry on any other matter 
relating to the operation of the marketing agency. 


Senator Grosart: I was aware of those provisions of the 
bill. My question, however, was: Has a complainant 
recourse, other than to the agency and the Council—in 
which I will include the minister because he has the power 
to order an inquiry, but the decision would still be made 
either by the Council or the agency—has he recourse other 
than to the agency or the marketing board? 


Hon. Mr. Olson: I suppose you are referring to recourse to 
the courts? 


Senator Grosart: Yes. 


Hon. Mr. Olson: I do not think there is anything in the bill 
that bars recourse to the courts. Although I am not a 
lawyer, I think that anyone has recourse to the courts with 
regard to any statutory matters unless it is specifically 
prohibited or prevented in the act. Therefore, obviously, 
he would have recourse to the courts. 


Senator Grosart: Very good. 


Senator Phillips: We are overlooking the fact that the 
farmer could lose two crop seasons while the court case is 
being heard. 


Hon. Mr. Olson: Well, I am sure you would not expect any 


comment from me with respect to the administration of 
the judiciary system. 


Senator Phillips: No, I am pointing out the difficulty of 
the farmer under the present system. 


The Acting Chairman: Is clause 2(e) carried? 


Senator Phillips: No, I have a question. Clause 2(e)(iii) 
gives the Council authority to establish class, grade and 
price. On New Year’s eve the minister stated that he hoped 
that potatoes would soon come under this bill. Traditional- 
ly, New Brunswick and Prince Edward Island potato pro- 
ducers have received a higher price for their products 
than those in central Canada. I wonder how the present 


system will work and if that differential can be 
maintained? 


Hon. Mr. Olson: We must bear in mind that we are consid- 
ering the definition of a marketing plan. The marketing 
plan itself, obviously, could take all those traditional dif- 
ferentials into account. It would, of course, have to be 


agreed to by the provinces in any event before it could 
become operative. 
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Senator Phillips: In other words, the provinces to which I 
referred would have to approve the price structure before 
the marketing plan could go into effect? 


Hon. Mr. Olson: Yes, and also the other provisions, 
because they would have to delegate their authority under 
provincial law to be administered by the National Market- 
ing Board or agency established for the purposes of 
administering the agreed upon marketing plan. 


The Acting Chairman: Is clause 2(e) carried? 


Senator Grosart: I have one question. This being the 
definitive section, I wonder if I could ask the minister if 
consideration was given to including a definition of 
producers? 


Hon. Mr. Olson: Yes, there was some discussion regarding 
that, but we decided, or concluded that it would probably 
be duplication, involving the risk of it differing to some 
degree from the definitions set down by the provinces and 
we should leave the definition to them. 


Senator Grosart: In your view, would that aspect of the 
dedication of authority be exclusively within the provin- 
cial jurisdiction? 


Hon. Mr. Olson: In so far as the supply, management, 
control and all other items within provincial jurisdiction, 
the answer is yes. 


The Acting Chairman: Is clause 2(e) carried? 
Hon. Senators: Carried. 
The Acting Chairman: Is clause 2(f) carried? 


Hon. Senators: Carried. 


The Acting Chairman: Clause 2(g). 


Senator Forsey: Is there a definition of the word “re- 
gion”? We find elsewhere the word “area’’. Is there a 
definition in the bill, or is there a judicial definition? 


Hon. Mr. Olson: I cannot answer as to whether there is a 
judicial definition. Our concern is that in the matter of 
setting out or delineating geographical regions, political 
boundaries do not always and, in fact, very seldom do 
delineate the production regions of a commodity which 
would be involved. It seemed that region would be broad 
enough that it could be an area that would transcend 
provincial boundaries in the event there is production on 
both sides of borders. It must always be borne in mind 
that provincial jurisdiction covers up to and only up to 
their borders. 


The Acting Chairman: Is that clause carried? 


Senator Grosart: Could I ask a supplementary question of 
the minister? Is there any significance in the fact that the 
word “area” is used rather than “region” in one of the 
amendments, which now appears as clause 24? 


Mr. Williams: A different word was chosen for clause 24 
in the event that you might not wish to have the geograph- 
ical, and I am going to have to use one of those words, 
areas or regions coincide under these two separate parts. 


In other words, you might wish to use a different area for 
the allocation of quotas to the region that was used in this 
portion of it. 


Senator Grosart: Good, I am satisfied. 
The Acting Chairman: Shall clause 2(g) carry? 
Hon. Senators: Carried. 


The Acting Chairman: Honourable senators, this morning 
Mr. Atkinson, who appeared before the committee, pro- 
mised to leave a memorandum with regard to his views. I 
notice that the first clause to which he refers in the memo- 
randum is clause 3(1), which we are now approaching. I 
have had his suggestions copied and will ask Mr. Coderre 
to have them circulated to the members of the committee. 


Part I. Shall clause 3(1) carry? 


Senator Molgat: Mr. Chairman, this morning a request 
was made of the deputy minister that he comment on 
certain points made. I wonder if he has anything further to 
say with regard to Mr. Atkinson’s memorandum? 


Mr. Williams: No, I do not have anything to add. In fact, 
Senator McNamara covered very well what I would have 
said; that is, that there are arguments on both sides of this 
question. The position in recent years, in most legislation 
at any rate, has been in favour of this particular wording. 


One question was asked with respect to what is done in 
provincial legislation. We have researched that and the 
boards, that is the parent body within the province’s 
equivalent to the Council, are always appointed by the 
Lieutenant Governor in Council. I do not have a complete 
text of the terms of office, but certainly some are during 
pleasure. I am talking about the parent board, not the 
agencies themselves. The body within the province that is 
equivalent to the council is invariably appointed by the 
Lieutenant Governor, and at least in some cases the word- 
ing says during pleasure. That was part of the other 
question. 


Senator Grosart: May I draw to the attention of the minis- 
ter the fact that we have had representtions suggesting 
that there should be consumer representation on the coun- 
cil. What is the minister’s view on whether there should be 
consumer representation? 


Hon. Mr. Olson: I would think that every person in 
Canada is a consumer, to begin with. Therefore all the 
members would be consumers in the literal definition of 
the word. I think, perhaps, that what you are referring to 
more specifically—correct me if I am wrong—is a 
representative of an organization of consumers. If that is 
so, and that is what you are referring to, I would have 
some concern on why it would be necessary to give special 
consideration to this only in farm or agricultural 
legislation. 


I say that because I do not believe that an organization 
or even the law with respect to other organizations in 
Canada specifically provide for representation of some 
other group setting up the legal status on which they 
organize themselves to: sell their services to the rest of 
society. I do not know, for example, that labour unions, 
who will be doing essentially the same thing for their 
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members as this bill will be doing for agriculture, specifi- 
cally require the consumers of their services to be repre- 
sented on their councils. Nor do the other professional 
societies. I do not believe that doctors, lawyers or anyone 
else have delegated representation from the consumers of 
their product or their service administering their 
organizations. 


Senator Martin: That is the point of view of Mr. Kirk. 


Hon. Mr. Olson: Therefore I have a great deal of difficulty 
in seeing why you single out farmers to have people from 
the other side of the table represented on their side of the 
table. If we want to have something for the farmers that is 
consistent with all the other laws and practices that we 
have had in Canada for years, I do not think they have any 
more right to be on this council than anyone else. Further- 
more, I believe that this bill has enough safeguards in it 
that the people who are elected to represent the public 
interest, such as the Governor in Council and Parliament, 
and so on, are adequately provided for in this bill. 


Senator Grosart: My reason for raising the question is 
that we are dealing with a federal act which will set up 
control over a product which is most vital in terms of 
consumer interest, particularly low-income consumers. 
That is one reason why it seems to me to differ from 
labour unions, which are not set up under any statutory 
authority, as such, or provided with this kind of control 
over their product. Your argument might apply to some 
professional organization. 


Hon. Mr. Olson: Almost all of them, I think. 


Senator Grosart: We are dealing here, for the first time in 
history, with a mechanism for the control of food, which 
will affect prices, distribution and packaging. That is why 
I raise the question. This is a different situation. We have 
had representation by mail and wire from the Consumers’ 
Association asking us to bring this matter to your atten- 
tion. Those are the reasons why I raise this question. 


Senator Goldenberg: Clause 3(1) says that at least 50 per 
cent shall be primary producers. Is it not likely that if you 
are going to appoint somebody who was not a primary 
producer, he would be a consumer? 


Hon. Mr. Olson: It is almost mandatory that he shall be a 
consumer. 


Senator Molgat: In respect of the other 50 per cent, they 
could all be from the Civil Service. 


Hon. Mr. Olson: I suppose that legally and technically 
they could be, but I think it highly unlikely that they would 
be. This 50 per cent is written in so that a Majority will be 
of the primary producers. If a National Farm Products 
Marketing Council is to operate effectively, we may also 
have to look to the people who have great knowledge and 
trade in the marketing of farm products, who may not 
necessarily qualify as primary producers but who could 
make a very valuable contribution to the effective func- 
tioning on the marketing side. 


Senator Molgat: The intention is to have other people who 
are knowledgeable in the farm aspect, but not necessarily 
from the Public Service. 


Hon. Mr. Olson: We want the most competent people we 
can obtain for these positions. Some of these people may 
not be in the Public Service and not primary producers, 
but they may have expertise in the marketing of farm 
products. 


Senator Phillips: During my remarks on second reading I 
stressed some concern that the members would hold office 
during pleasure. These views have been discussed in com- 
mittee today, and I do not need to elaborate on them. I still 
hold my original views in that regard. I therefore move 
that clause 3(1) be amended by striking out all the words 
after “office” and substituting therefor ‘‘for a period of ten 
years.” 


The Acting Chairman: Honourable senators, are you 
ready for the question? 


Senator Grosart: This is one matter that appears in Mr. 
Atkinson’s suggestions. 

The Acting Chairman: Yes. 

Senator Forsey: May I ask a question of Senator Phillips? 
Would he not think it advisable to have some provision for 


removing people who were demonstrably incompetent? It 
is customary to have something of the kind. 


Senator Phillips: I agree with Senator Forsey. Perhaps he 
wishes to make an amendment to that effect. 


Senator Forsey: I am not a member of the committee. I 
cannot make amendments. I can only ask questions. 


The Acting Chairman: Those in favour of Senator Phil- 
lips’ amendment, please raise their hands. 


I declare the amendment lost. Subclause (1) is therefore 
carried. 


Does subclause (2) carry? 
Hon. Senators: Carried. 


The Acting Chairman: Subclause (3) deals with regional 
representation. 


Senator Molgat: I think this is one that was an amend- 
mentt from the original act, which was a vast improve- 
ment so far as we are concerned in western Canada. We 
would prefer to have the words “try to” in line 23. I hope I 
can understand the intentions of the minister that the 
words ‘“‘try to” will be considered as a clear indication of 
the wishes of both the House of Commons and the Senate. 


Senator Argue: What is a third of a third? 

The Acting Chairman: Shall subclause (3) carry? 
Hon. Senators: Carried. 

The Acting Chairman: Shall subclause (4) carry? 
Hon. Senators: Carried. 

The Acting Chairman: Shall subclause (5) carry? 
Hon. Senators: Carried. 

The Acting Chairman: Shall clause 3 carry? 


Hon. Senators: Carried. 
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The Acting Chairman: Shall clause 4 carry? 
Hon. Senators: Carried. 
The Acting Chairman: Shall clause 5 carry? 


Senator Molgat: A question, Mr. Chairman. This is the 
individual who is to be the executive director or manager, 
or what-have-you, is it? 


Senator Grogart: No, this is a member of the Council. 


Senator Molgat: It is a member of the Council that shall 
be paid a salary. That means one only, I presume. 


Hon. Mr. Olson: No. Any member of the council who is 
not an employee of the Public Service. 


Senator Molgat: I was wondering about the use of “a” in 
that line and “‘each”’ in the next line. 


The Acting Chairman: Shall clause 5 carry? 

Hon. Senators: Carried. 

The Acting Chairman: Shall clause 6 carry? 

Hon. Senators: Carried. 

The Acting Chairman: Shall clause 7 carry? 

Senator Grosart: A question, Mr. Chairman. 

The Acting Chairman: There is a question on clause 7. 


Senator Grosart: Clause (7)(1)(a), the restriction to a writ- 
ten request from an association; Mr. Minister, has consid- 
eration been given to the fact that there might be an 
interest in requesting an agency by a group who are not 
members of an association? The written request to initiate 
proceedings to set up an agency seems to be limited to an 
association. Is there any reason for that? 


Hon. Mr. Olson: Discussions as to whether or not an 
agency ought to be set up is, of course, a matter that is 
generally the subject of a great deal of public debate and 
discussion among members or producers over a long 
period of time. Inasmuch as there are associations respect- 
ing a great many farm products and certainly all major 
farm products, until and unless they persuade at least one 
association that they should make a request, it would not 
be particularly widespread. Line 17, Senator Grosart, 
states that the council may, on its own, initiate an inquiry 
into the merits, so it is covered in any event. 


Senator Grosart: But such a group wishing to initiate 
proceedings would have to form themselves into an assocl- 
ation, would they not? 

The deputy minister is shaking his head, but would they 
not have to form themselves into an association to come 
under clause 7(1)(a)? 


Hon. Mr. Olson: Yes, but my point is that those associa- 
tions already exist. For example, swine producers have an 
association, poultry producers have an association, and so 
forth. 


The Acting Chairman: Shall clause 7 carry? 


Senator Grosart: Not all of clause 7, no. 


f Senator Phillips: Mr. Chairman, could I have an explana- 
tion on clause 7(1)(a)(ii)? I am concerned with the broaden- 
ing of the authority, and whether any additional products 
can be taken in under the act in this regard? 


Senator Grosart: Mr. Chairman, I have a question and an 
amendment before we get to subclause (2). 


Senator Phillips: I yield. 
Senator Grosart: Clause 7(1)(f)... 


Senator Phillips: I am on paragraph (a)(ii) of clause habe, 
Senator Grosart. 


Senator Grosart: I am sorry; I thought you were going on 
to subclause (2). 


Hon. Mr. Olson: The explanation to Senator Phillips’ 
question respecting subclause (1)(a)(ii) is that a marketing 
agency or plan can, of course, be set up with limited 
powers, limited to such things as promoting the sale of a 
product, taking fees for the financing of such an agency or 
commission, and so forth. There are a wide variety of 
limitations that would be much short of a complete supply 
management and quota controlled plan. Therefore, if an 
existing agency is to broaden its authority it must come 
back to the council for approval, if you will, and the rest of 
the procedures under clause 2. 


Senator Phillips: Yes, but I have some concern, Mr. Minis- 
ter, with this clause granting the agency authority to 
expand without coming back to Parliament, which, as I 
understand it, was the intention of the act. 


Hon. Mr. Olson: If a plan was set up that did not include 
supply management control in all of its aspects without 
the expressed determination by Parliament that it should 
have those powers, then, of course, it would not be legal. If 
Parliament had granted those powers in the first instance 
and the plan was even more limited than the extent of 
those powers, then I do not suppose they would have to 
come back to Parliament to ask for reaffirmation of what 
it has already said. However, if you set up some type of 
commission or agency which fell short of the limitations 
that are provided for under clauses 2, 17 and 18, then, of 
course, you could not expand the powers to include supply 
management without an action by Parliament. 


Senator Grosart: Just to clarify that: In the statement you 
just made, Mr. Minister, is your interpretation of this that 
if an existing agency wished to broaden its powers to take 
in a farm product not originally under the agency it would 
then require a declaration by the province? 


Hon. Mr. Olson: It would depend, in most cases, on what 
the delegation of authority from the province was in the 
first instance. Certainly, they could not presume to admin- 
ister authority that they had not been given by the 
provinces. 


Senator Grosart: So that they would require a declaration 
if they were to bring a product... 


Hon. Mr. Olson: Not only a declaration, but a delegation 
of authority. 
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Senator Grosart: Well, the declaration would assume the 
delegation. 


The Acting Chairman: Shall clause 7 carry? 


Senator Sparrow: Under clause 7(1)(a), Mr. Minister, the 
phrase “significant number of persons” is used. What does 
“significant number” mean? 


Hon. Mr. Olson: This is a significant number of persons 
who are represented by an association. In other words, to 
give a hypothetical example, if you had 100,000 people who 
were growing a product and you had 50 members in the 
association that would probably not be significant, but if it 
was substantially more than 50, then it would qualify 
under a significant number of persons. 


Senator Forsey: There would be some discretion in that 
regard, then? In other words, how many grains make a 
heap? 


Hon. Mr. Olson: Yes, that is right. 


The Acting Chairman: Senator Grosart, I believe you had 
an amendment you wanted to make? 


Senator Grosart: No. 

The Acting Chairman: Shall clause 7 carry? 
Hon. Senators: Carried. 

The Acting Chairman: Shall clause 8 carry? 


Senator Grosart: We were asked to draw to the attention 
of the minister, by one of the witnesses, the word “may” in 
clause 8 (2). The Consumers Association of Canada, in a 
communication to us, asked that that should read “‘shall be 
held ...”. Personally; I would not argue that because the 
wording of the rest of the subclause puts the discretion 
with the council. The council must be satisfied, so even the 
word “shall” would not, in my view, really strengthen it. I 
just draw it to the attention of the minister. 


Hon. Mr. Olson: I think, Mr. Chairman, if I may, I will say 
that I was present in the room when the submission was 
placed before the committee with respect to this “shall” 
and I think that was referring to Bill C-197 of the last 
session of Parliament. It occurred to me when that was 
going on that the words now contained there, “shall be 


held”, in line 38 on page 8, satisfied that request 
completely. 


Senator Grosart: But it was pointed out at that time that 
the “shall” in clause 8(1) refers to an entirely different 
situation. I am not pressing the point, but we were asked to 
bring it to the attention of the minister. 


Hon. Mr. Olson: The essential point here, I think, is that in 
connection with an inquiry into the merits of establishing 
an agency, or even of broadening the authority of an 
existing agency, and so on, a public hearing shall be held. 


The Acting Chairman: Shall clause 8 carry? 


Hon. Senators: Carried. 


The Acting Chairman: Clause 9, “Public Notice”. 


Hon. Senators: Carried. 
The Acting Chairman: Clause 10, “Rules of Procedure”. 
Hon. Senators: Carried. 


The Acting Chairman: Clause 11, under “Organization”, 
“Head Office”. 


Senator Sparrow: I should like to ask the minister a ques- 
tion, which he may not be able to answer. Has he at this 
point given any consideration to where the head office 
may be located? Is he at liberty to state that? 


Hon. Mr. Olson: I think in the initial stages it will proba- 


_ bly be in the national capital region. 


Senator Martin: You never thought of North Battleford? 


The Acting Chairman: In the old days this would include 
Kingsmere, and perhaps at that time it might have been 
thought an appropriate place. 


Senator Sparrow: When you say it will probably be in the 
national capital, it sounds from your statement that it will 
therefore be located in the national capital. I personally 
would like to see it located outside the national capital. 


Hon. Mr. Olson: I think there are a number of reasons. We 
are not talking about the specific agencies here; we are 
talking about the national council. There is some signifi- 
cance to a national agency being in the national capital. 
That is one thing. Clause 13 also states that the council, 
wherever possible, shall utilize the services of employees 
within the Public Service of Canada. For keeping the costs 
down and that sort of thing that would be useful. Further- 
more, I think even if you look at Canada, from Newfound- 
land to Vancouver Island, geographically it is about as 
convenient as anywhere. 


The Acting Chairman: Shall clause 11 carry? 
Hon. Senators: Carried. 
The Acting Chairman: Clause 12, ‘““By-laws’”’. 


Senator Grosart: May I ask the minister his understand- 
ing of the word “duties” in clause 12(b), in the fourth line. 
Is it his understanding that that does not authorize the 
delegation of powers, only of duties? 


Hon. Mr. Olson: I think this is the standard, usual wording 
respecting the way in which the council must conduct 
itself while it is making by-laws. I do not think it does 
anything more than that. 


Senator Grosart: I just want it for the record, that it refers 
only to duties; that it does not give them the right to 
delegate powers to a committee. 


Hon. Mr. Olson: I think that is right. 


Senator Grosart: There is one exception, where certain 
powers are given to two members but they are not desig- 
nated as a committee. 


Hon. Mr. Olson: That is right. 


The Acting Chairman: Shall clause 12 carry? 
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Hon. Senators: Carried. 
The Acting Chairman: Carried. Shall clause 13 carry? 
Hon. Senators: Carried. 
The Acting Chairman: Carried. Shall clause 14 carry? 
Hon. Senators: Carried. 
The Acting Chairman: Carried. Shall clause 15 carry? 
Hon. Senators: Carried. 
The Acting Chairman: Carried. Shall clause 16 carry? 
Hon. Senators: Carried. 


The Acting Chairman: 


Part II, ‘Farm Products Marketing Agencies.” Shall 
clause 17 carry? 


Senator Molgat: On clause 17(2), I wonder if I might ask 
the minister a question. Was there any discussion with the 
provinces as to whether, in a case like this, where a deci- 
sion is made to hold a national plebiscite, instead of doing 
it on a provincial basis that it be in fact a national 
plebiscite? 


Hon. Mr. Olson: I would like to answer the question in this 
way, that the provinces have been over this bill, Iam sure, 
with a fine-tooth comb, so they are apprised of all of it. To 
answer that question specifically. I go back to the answer I 
gave some time ago, that I do not think it came up that it 
was a desirable thing to do, because we should not try to 
write a law at the federal level that would fail in so far as 
the division of powers under the Constitution is con- 
cerned. Therefore, in the kind of organization that we have 
in our country, where we have this division of péwers, it 
was desirable that the provinces should do this and we 
should be guided by their determination of results. 


Senator Molgat: The term “may request,” then, means 
that any or all provinces could turn it down and say they 
would not do it. They could defy the federal Government 
and say they would not carry out a plekiscite, and they 
issue a declaration. Then, what? 


Hon. Mr. Olson: They issue a declaration that the majority 
of their producers are in favour? 


Senator Molgat: Yes. 


Hon. Mr. Olson: There are at least three provinces whose 
laws would prohibit them from doing so—Quebec, Alberta 
and Prince Edward Island. For the rest of them, it is a 
matter of policy, that they do in fact carry out plebiscites 
when they move to a marketing plan that includes all the 
supply management features. I think it is very unlikely 
that it would happen and indeed in most provinces it could 
not be operative anyway, because they could not delegate 
their power without having satisfied themselves that a 
majority supported it. 


Senator Molgat: Is it still left here, even where a request 
comes from the federal Government that the producer be 
defined by the province, that it can vary from province to 
province? 
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Hon. Mr. Olson: I have to repeat what I said a few 
moments ago, that it could vary; but, as I said, there has 
been broad general agreement that there would be very 
little, if any, variation when it was being put to the pro- 
ducers that this would result in a national plan. 


Senator Molgat: My last point comes back to the one I was 
making on clause 2(c)(ii), that if we are talking about a 
majority of producers, we are not talking about a majority 
of those voting? 


Hon. Mr. Olson: I think the same discussion that we hada 
few minutes ago again is applicable. 


Senator Molgat: I merely want it on record, because I 
suspect that this will arise at a later date, and I want it 
very, very clear at that time what it was that this commit- 
tee agreed to. 


Senator Sparrow: It states, “if the Governor in Council is 
satisfied that a majority of the producers’. To have this 
satisfaction, you, or the Governor in Council, would be 
better off, and it would be easier for them to decide, if in 
fact a plebiscite were held in every province, and that 
would be a greater assurance for you than having a 
straight declaration? Is that true? 


Hon. Mr. Olson: Mr. Chairman, we are getting back into 
the area of our trying to interpret how the provinces 
administer their legislation. 


Senator Sparrow: No, I said that for the Governor in 
Council to be satisfied that, in fact, the request would 
come under this bill, it would be easier to be satisfied if the 
Governor in Council knew that a plebiscite had been held. 
Then, in fact, you would know it was representative of the 
majority of the producers. If that is the case, then, consti- 
tutionally, I would see nothing wrong with saying “shall 
request” instead of ‘“‘may request” in clause 17(2), because, 
in turn, in the rest of the bill they do not have to conform 
with that. You are not insisting they do, but we are insist- 
ing in the bill that you ask them to and, if they say no, that 
is fine. They can still come under the bill, because they 
say, “No, we do not want to conform with that.’ But, at 
least, then we would be satisfied that the Governor in 
Council had asked them to have that plebiscite. 


Hon. Mr. Olson: Mr. Chairman, all the provinces are 
familiar with the requirement of what is necessary here 
for the Governor in Council to be satisfied. If we get a 
declaration from a province that the majority of their 
producers are in favour of such a plan, I do not really see 
that we have any right to challenge it. How can we chal- 
lenge a bare-faced statement passed to us by the govern- 
ment of a province? The requirement is here. They must 
advise us of that. We do not set down the terms and 
conditions of how they reach that determination, but, if a 
duly-elected government advises us that this is so in their 
province, I think we have some obligation to accept their 
word. 


Senator Phillips: But, Mr. Minister, you told me earlier 
that the provinces had a right to agree to the plan. Surely 


it is not unreasonable for the federal Government to ask 


them to do certain things before you enter into an agree- 
ment with them? If you were buying a house you would 
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ask that the title be clear. That is not an unreasonable 
attitude. I do not think it is unreasonable to ask the prov- 
inces to have a plebiscite. 


Hon. Mr. Olson: Mr. Chairman, that is provided for. It 
says that the Governor in Council may request such a 
plebiscite. 


Senator Grosart: Mr. Minister, are you not really saying 
that the declaration that a majority of producers are in 
favour can be made by a declaration by the province 
which you will accept, whether it is made by plebiscite or 
otherwise? 


Hon. Mr. Olson: That is right. Exactly. 
The Acting Chairman: Shall clause 17 carry? 
Hon. Senators: Carried. 


The Acting Chairman: Clause 18 deals with the contents of 
proclamation, alteration and limitation. 


Senator Phillips: Mr. Chairman, as I interpret clause 
18(1)(a)(ii), it allows the council to designate the amount of 
the product that can be shipped from one region to anoth- 
er. Again referring to the statement of the Minister that he 
hoped that potatoes would soon come under this bill, I 
would point out to the members of the committee that 
Prince Edward Island and New Brunswick depend to a 
very, very great extent on potato production, and their 
largest market is in central Canada. We have an export 
market for seed, but our largest table stock market is in 
central Canada. I very much fear that our sale of table 
stock potatoes in central Canada could be reduced if put 
on a quota basis under this section. I draw this to the 
attention of my two colleagues from the Maritimes; and 
with this in mind, Mr. Chairman, I move that clause 
18(1)(a)Gi) be deleted. 


Hon. Mr. Olson: Mr. Chairman, I think the conclusion that 
the proclamation could contain this is, of course, hypo- 
thetical and indeed not only is it hypothetical, but it is 
completely prohibited under subclause (3) of clause 18 
except for eggs and poultry products until there is a fur- 
ther amendment by the Parliament of Canada to name 
any other product including potatoes. Therefore until and 
unless there was a marketing plan that was agreed to, and 
under the spirit of this whole act, agreed to by the prov- 
inces producing the major part of that product, then of 
course it could not be done. And Parliament would have to 
pass an amendment including that commodity. 


Senator Phillips: But the amendment could be simply one 
to define the product it will apply to. The amendment 


could be made under subclause 2(c) and nothing else 
changed in the act. 


Hon. Mr. Olson: You would have to change clause 18(3) 
and you would also have to have a provincial agreement to 
the terms and conditions within the marketing plan which 
1s provided for in clause 2(c) as well as clause 2(e). All of 
those provisions would have to be met by the provinces 
involved. Neither the marketing council nor the Governor 
in Council could of course achieve the situation you 
describe without the endorsation of the provinces involved 
and without an act of Parliament. 
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Senator McElman: Mr. Chairman, is it not a fact that the 
share of the central Canadian market held by the Mari- 
time provinces has in fact been eroded in very recent years 
by production from other provinces? And do the provi- 
sions of the act not in fact provide some protection for that 
share as it now exists? 


Hon. Mr. Olson: Yes, Mr. Chairman, that is correct. There 
is, of course, some variation from year to year, but in 
percentage terms your contention is correct. This bill pro- 
vides that written into the statutory provisions now, of 
course, is what would have been done in any event. That is 
that the traditional marketing patterns would be taken 
into account over a five-year period in determining the 
allocation of quotas if a marketing plan arrives at that 
point. 


The Acting Chairman: Senator Phillips, do you propose to 
press your amendment? 


Senator Phillips: No, Mr. Chairman. I will be quite con- 
tent to have it on the record indicating my concern. I know 
the amendment would be lost anyway. 


The Acting Chairman: Shall clause 18 carry? 


Senator Molgat: Mr. Chairman, clause 18(3) is of primary 
concern to the cattle and hog producers. It ultimately gives 
them the protection that they will not end up under a 
quota system. The question was asked of me as to what 
else could be done to them, apart entirely from the quota 
consideration? Could they be forced to market to a single 
agency? Could the whole system of handling be changed 
by the plan? 


Hon. Mr. Olson: Clause 18(3) must be read in conjunction 
with clause 2(c). That provides that, until and unless we 
have a majority, farm products could not even be defined 
for the purposes of this act except for the inquiries section 
contained in Part I. I would rather doubt that anything 
beyond that could be done without action by Parliament 
under clause 2 to arrive at the definition of a farm product 
with respect to any other product than the exceptions 
contained therein. Clause 18, which refers to the supply 
management features, would also require amendment. My 
interpretation is that very little more than making inqui- 
ries would be allowed without amending either one or both 
of those provisions. 


Senator Molgat: So the cattle and hog producers who are 
concerned by this can be assured that nothing can happen 
to them under these two clauses until such time as a vote 
or action under clause 2(c) takes place? Even if that were 
to occur, they could not be brought under a quota system 
without a further amendment? 


Hon. Mr. Olson: A further amendment to clause 18(3). 
Senator Molgat: They would have a double action. 


The Acting Chairman: Shall clause 18 carry? 
Carried. 


The Acting Chairman: Shall clause 19, “Membership of 
Agencies,” carry? 


Senator Grosart: Because Mr. Atkinson put down his sug- 
gested objections, I want to call to the attention of the 
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minister that he objects agin to the appointment of mem- 
bers of agencies. I am referring to clause 19, subclause (1), 
the appointment of members of agencies during pleasure. 
I think we have disposed of that. 


Hon. Mr. Olson: This is a little different, because we are 
talking about the membership of agencies that would be 
related very directly to the marketing plan and the provi- 
sions of the marketing plan. The marketing plan could 
easily call for appointment for a specific period of five 
years or any other period, or indeed during pleasure; but 
when we get to the appointment of membership of agen- 
cies, it is slightly different than the council. When we are 
talking about agencies there is even a far greater input of 
provincial jurisdiction than on the council itself. 


Senator Grosart: There are other options here. 
The Acting Chairman: Shall clause 19 carry? 
Hon. Senators: Carried. 

The Acting Chairman: Shall clause 20 carry? 
Hon. Senators: Carried. 

The Acting Chairman: Shall clause 21 carry? 
Hon. Senators: Carried. 

The Acting Chairman: Shall clause 22 carry? 
Hon. Senators: Carried. 

The Acting Chairman: Clause 23, “Powers.” 


Senator Grosart: This concerns the objection I made ear- 
lier to clause 23(1)(f), where the agency is empowered to 
make such orders as it considers necessary. I made the 
point earlier that it was giving far too much power and 
was, in effect, removing a legitimate complaint from 
recourse to the courts, because the answer that could be 
given is that the agency considered the powers necessary. 
However, I will not press it. 


Hon. Mr. Olson: The answer to this is that the agency does 
get some discretion here of what it considers necessary, 
but quite obviously the agency could not exceed, firstly, all 
the statutory provisions of both provincial and federal 
law, and, secondly, it could not exceed the delegation of 
authority granted to them under the terms and conditions 
of the marketing plan that was agreed to by both levels of 
government. So they could not really consider it necessary 
to do anything that would exceed this delegation of 
authority. 


Senator Grosart: This would apply to the delegation in (n) 
on page 17, where the wording is much better, namely, all 
such other things as are necessary. Why the two different 
phrases? 


Hon. Mr. Olson: I do not Know what to say about that, 
except that there is a little more redundancy in this bill 
than in only those two places. 


The Acting Chairman: From an abundance of caution, 
they may have put in more than is required. You find it in 
the Corporations Act, where we talk about the powers that 
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companies shall have, and we often wonder why. They are 
basket clauses. 


Senator Grosart: I object, on principle, to all such clauses 
that give any organization or institution which exercises 


delegated powers the power to decide what they consider 
necessary. 


The Acting Chairman: Shall the clause carry? 


Hon. Senators: Carried. 


The Acting Chairman: We now come to clause 24. 


Senator Molgat: In checking with consumer groups, I find 
considerable concern about the five-year period, particu- 
tahly when it ehhties enross the boerd to etl commodities. 
The feeling expressed to me was that this might turn out to 
be of some serious disadvantage in certain commodity 
areas. Even a group which we have been told is quite 
anxious to have this bill passed, the broiler chicken group, 
to whom I spoke yesterday, expressed some concern about 
this five-year period. They indicated, for example, that if 
you went on a five-year average with regard to broiler 
chickens you might put Newfoundland, Prince Edward 
Island and Saskatchewan in a bad position, because they 
did not really get into the broiler chicken business in any 
significant way until the past three years. This could also 
affect other provinces. Some provinces such as Quebec cut 
their production substantially as a result of overproduc- 
tion, and they might end up in a bad position as a result of 
that. 


I spoke to the national president as well as the Manitoba 
president, and they gave me some figures which I thought 
were interesting. For example, Newfoundland’s produc- 
tion has gone up by 75 per cent; Saskatchewan’s produc- 
tion has gone down by 18.3 per cent; ONtario’s production 
went down 2.7 per cent; Quebec went down 14.2 per cent, 
and so forth. They were concerned that a straight five-year 
average might put certain provinces at a disadvantage, 
and, in any case, they felt it was not fair to put a five-year 
average on all commodities. 


Hon. Mr. Olson: I accept all of your arguments, senator, 
but I reach a different conclusion than you do or do the 
people from whom you received those representations. If 
you were to shorten the period, I suggest, it would be even 
more disruptive. For example, if you took only a one-year 
average and in the preceding year there was a large 
increase or decrease, that would not be fair to the tradi- 
tional marketing patterns. You could also take a longer 
period. The five-year period is more or less an arbitrary 
figure, but it seems to me that it is more appropriate than 
any other. It is the space of time that people who are 
experts in the business look at, and my conclusion, to 
avoid even greater disruption in those provinces which 
may have had a significant decrease or increase in any 
particular year, was that it would be better for everyone if 
you took the five-year span. 


The next question that comes up—and I certainly do not 
wish to take too much time on this—is that if you do not 
use the traditional marketing patterns which, of course, 
reflect also the traditional producing patterns in various 
areas of Canada, then what else can you use? There is 
nothing else to base it on. Frankly, I do not believe you can 
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take any single year and do justice to the people involved. 
You may argue that five years is not the right period, but I 
think it is probably the most appropriate period under the 
circumstances. 


Senator Molgat: It was their feeling that it would be better 
to leave it to be determined for each commodity, depend- 
ing on what happened in that commodity and its develop- 
ment in the various provinces. 


Hon. Mr. Olson: I do not believe that I can add anything 
more to what I have already said. You have to try to be 
fair to people who would be on either side of that 
argument. 


Senator Grosart: That could be dealt with in the amend- 
ing legislation, bringing in other farm products under the 
bill. 


Hon. Mr. Olson: That is right. 


Senator Grosart: It is interesting that the minister used 
the phrase “marketing patterns’, because in his submis- 
sion to us Mr. Atkinson suggested that that should be the 
phrase. I think he said “historical marketing patterns” 
rather than “‘production”’. Is there a substantial difference 
here, in the practical working out of the bill, between 
basing this five-year average on production and on mar- 
keting patterns? 


Hon. Mr. Olson: It seems to me that the two are so closely 
related that obviously if there is a traditional production 
pattern, if you like, production has found its way into a 
marketing pattern throughout this traditional period, and 
they are very closely related. The other problem, of course, 
is that we do not have data on marketing patterns, if you 
like, between provinces, but we do have rather carefully 
compiled data on the production patterns. 


Senator Grosart: I just say that Mr. Atkinson seemed to 
think there was an essential difference. I do not know 
enough about it to pursue it. 


The Acting Chairman: Shall clause 24 carry? 
Hon. Senators: Carried. 


The Acting Chairman: Clause 25, “Employment of staff”. 


Hon. Senators: Carried. 


The Acting Chairman: Clause 26, “Agency may make 
by-laws”’. 


Senator Argue: On clause 26, I would like to move an 
amendment. My amendment would be consistent with the 
other parts of the bill, namely, that as the bill now standsa 
majority of the members of the council must be producers 
a majority of the members of the agencies must be pro- 
ducers. My proposal is that a majority of the members of 
the advisory committee should be producers. 


I move that paragraph (g) of clause 26 be deleted, and 


that the following new paragraph (g) be substituted 
therefor: 


(g) for the establishment of consultative or advisory 
committees consisting of members of the agency, pri- 
Mary producers, or persons other than members or 
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primary producers, provided that a majority shall be 
primary producers. 


Hon. Mr. Olson: Mr. Chairman, may I speak to that? 
The Acting Chairman: Yes. 


Hon. Mr. Olson: I would think that inasmuch as these 
consultative committees or advisory committees will be 
appointed by the council and agencies that are set up, 
where there is a requirement that a majority there be 
producers it is somewhat redundant to require them, who 
are already producers, to do this. 


The other problem, which is more important, is that 
these agencies or the council may wish to set up, for 
exemple, technical committees on research and that sort 
of thing. This is not limited to one committee for each 
agency; it says “consultative or advisory committees”. 
They may be set up for very specific purposes, to do some 
examination of a highly technical nature. Therefore, I do 
not think it would be appropriate that they be required to 
comply with whatever the interpretation of “producer” is 
in the event that they were doing a technical study that 
required people with expertise in that area. Secondly, I 
think there is ample protection of the producer interest, 
when in fact a majority of the body appointing them are 
producers. 


The Acting Chairman: Senator Argue, do you press your 
amendment? 


Senator Argue: Yes, I press the motion. All I would say is 
that if it is a technical committee, a highly technical com- 
mittee, a sales committee, you name it, I would think there 
are people in Canada who are producers who are expert in 
this field. We have had members of the Canadian Wheat 
Board who are producers, and I think experts, so I still 
press the amendment. 


The Acting Chairman: Is the committee ready for the 
question? 


Hon. Senators: Question! 


The Acting Chairman: Those in favour of Senator Argue’s 
motion please raise their hands—Five. 


Those against Senator Argue’s motion please raise their 
hands—Eight. 


I declare the amendment last. 
Shall clause 26 carry? 


Hon. Senators: Carried. 
The Acting Chairman: Shall clause 27 carry? 
Hon. Senators: Carried. 


The Acting Chairman: The financial clauses. Shall clause 
28 carry, “Conduct of financial operations’’? 


Hon. Senators: Carried. 


The Acting Chairman: Shall clause 29 carry, ‘Payment by 
the Minister of Finance’’? 


Senator Grosart: I wonder if I might ask the minister a 
question, through you, Mr. Chairman. In clause 29(1), line 


January 6, 1972 


3, where the Minister of Finance may make, on requisition 
of the Minister, grants to an agency, would that include 
loans? 


Hon. Mr. Olson: It could. I suppose it does not say loans, 
but we have provided here for a payment out of the public 
treasury for a non-recurring grant for the purposes of 
meeting the initial operating cost of establishing the 
agency. In fact, we have another act under which we can 
guarantee loans to these agencies, which could be for far 
greater amounts, under a loan basis, than the limit of 
$100,000 here for the initation costs of setting up an 
agency. 


Senator Grosart: The limitation, then, is as to grants on 
initiation of an agency? 


Hon. Mr. Olson: Yes. 

The Acting Chairman: Shall clause 29 carry? 

Hon. Senators: Carried. 

The Acting Chairman: Shall clause 30, ‘“Audit”, carry? 


Senator Phillips: Is there any particular reason why this 
audit should not be carried out under the Auditor 
General? 


Hon. Mr. Olson: It is not normal for an agency—and we 
are talking about the agencies now, not the council. They 
will be set up to spend their own funds, not public funds, 
after the initiation costs. It is not normal that it be manda- 
tory that they do so under the Auditor General of Canada, 
because they will not be dealing with public funds. 


Senator Phillips: For instance, Polymer did not involve a 
great deal of public funds but it also was under the Audi- 
tor General. 


Hon. Mr. Olson: But Polymer was a crown corporation. 
This would not be a crown corporation. 


Senator Grosart: It was a crown corporation and it was 
then subject to the Auditor General. I do not think it is 
now so subject, since it ceased to be a crown corporation. 


The Acting Chairman: Shall clause 30 carry? 
Hon. Senators: Carried. 


The Acting Chairman: Clause 31, “Report to Parliament”. 
Shall clause 31 carry? 


Hon. Senators: Carried. 


Senator Buckwold: Mr. Chairman, on Part III, I wonder 
whether I could move approval of the general clauses, 
unless any member wishes to deal with a particular ques- 
tion. I think these are basically technical clauses. 


Senator Grosart: Mr. Chairman, we have a clause-by- 
clause motion. Let us stick with it. 


Senator Phillips: And I have a couple of amendments. 
The Acting Chairman: Shall clause 32 carry? 


Hon. Senators: Carried. 
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The Acting Chairman: Shall clause 33 carry? 


Hon. Senators: Carried. 


The Acting Chairman: It is carried. Shall clause 34) ine 
spectors”, carry? 


Hon. Senators: Carried. 


The Acting Chairman: Shall clause 35, “Powers of inspec- 
tors”, carry? 


Hon. Senators: Carried. 


The Acting Chairman: Shall clause 36, “Obstruction of 
inspector. False Statements”, carry? 


Hon. Senators: Carried. 


The Acting Chairman: Clause 37, “‘Licence fees, levies and 
charges”. Shall clause 37 carry? 


Hon. Senators: Carried. 


The Acting Chairman: Clause 38, ‘Offences and penalties. 
Punishment”. Shall clause 38 carry? 


Senator Phillips: Mr. Chairman, in my remarks on second 
reading I indicated concern that there is no limitation on 
the type of question that can be asked under clause 7, and 
that there is no protection provided for the people being 
asked those questions. After consultation with the legal 
advisers I have been advised that this would be the most 
appropriate place in which to move an amendment. The 
amendment I intend to move is rather lengthy. I have 
made copies, which I will distribute, if I may, Mr. 
Chairman. 


I now wish to move the following amendment to Bill 
C-176: 
That the following be added as a new subsection (2) 


to clause 38 of Bill C-176, the remaining subsections 
being renumbered accordingly: 


“38 (2) Every person who 


(a) wilfully discloses or makes known directly or 
indirectly to any person not entitled to receive the 
same, any information submitted to the Council or 
an agency or required to be submitted to the Council 
or an agency pursuant to a requirement under sub- 
paragraph (iii) of paragraph (h) of subsection (1) of 
section 7 that might exert an influence upon or 
affect the market value of any regulated product, or 


(b) uses any such information for the purpose of 
speculating in any regulated product, 


is guilty of an offence and is liable, on summary con- 
viction, to a fine not exceeding three thousand 
dollars.” 


The Acting Chairman: You wish that amendment to be 
added as a new subclause to clause 38? 


Senator Phillips: Yes. 


The Acting Chairman: So there is no amendment to sub- 
clause (1) of clause 38. Shall subclause (1) of clause 38 
carry? 


Hon. Senators: Carried. 


54:54 


Banking, Trade and Commerce 


January 6, 1972 


The Acting Chairman: It is now proposed in amendment 
by Senator Phillips that clause 38 have added as a new 
subclause (2) the amendment which Senator Phillips has 
just read. We will then come to the renumbering of the 
present subclause (2) as subclause (3). Is that your propos- 
al, Senator Phillips? 


Senator Phillips: Yes. 


The Acting Chairman: Senator Phillips, do you care to 
speak on this amendment? 


Senator Phillips: I do not think there is very much I can 
add, Mr. Chairman, other than that I did express concern 
that various members, particularly of an agency or an 
advisory board, may come into possession of certain infor- 
mation and that, as the bill now stands, they are under no 
obligation to keep that information secret. This amend- 
ment is, in effect, an application of the Statistics Act or the 
principle of secrecy of the Statistics Act to this clause. 


Senator Grosart: Mr. Chairman, may I point out that 
Senator Phillips’ amendment refers specifically to the 
requirement in clause 7 that any person may be required 
to give this information. This would mean that any farmer 
would be required to give certain information, and it 
would appear that the purpose of Senator Phillips’ amend- 
ment is to protect the security of that information that is 
now required under the bill. That is a fairly drastic 
requirement. I am not saying that it is not necessary, but it 
is a fairly drastic requirement that any farmer should be 
required to give any information at all that an agency asks 
for. 


Senator Phillips: And that information could in fact be 
his net income for the year, which most people would not 
care to have fall into other people’s hands. 


al 


Hon. Mr. Olson: Mr. Chairman, clause 7, of course, deals 
with the power of the council. And there it is specifically 
stated in paragraph (h), subparagraph (iii), at the top of 
page 8, that anyone is required to submit information only 
“relating to the production or marketing of the farm prod- 
uct by them as it may reasonably require’”’. It does not say 
anything else, and there remains the interpretation of 
those words “as it may reasonably require” for the pur- 
pose of this act. So there is a very severe limitation. 


In addition to that, the members of the council would be 
appointed by the Governor in Council, and I am not quite 
sure of this, but I think it is a fact that all appointees of the 
Governor in Council come under the official secrets 
requirements on appointment, and that being the case they 
are already prohibited from doing some of the things 
under the law that Senator Phillips has referred to. 


The Acting Chairman: Surely, there must be some general 
provision in law with respect to the disclosure of officia] 


information? Can you help the committee in that r 
Senator Phillips? espect, 


Senator Phillips: Mr. Chairman, I have been trying to help 
the committee all afternoon, very unsuccessfully, and I 


wish I could be successful in this case but, unf 
do not think I can. , ortunately, I 


The Acting Chairman: Would any of the learned counsel 
members of the committee have any views on this point? 


Senator Martin: It would come under Official Secrets Act. 
Senator Phillips: Not every employee is governed by that. 


Hon. Mr. Olson: Appointees of the Governor in Council 
are. 


Senator Grosart: I would suggest on that, Mr. Chairman, 
that this is to be found in clause 7(1)(h)(iii) which refers to 
the powers that may be given under a marketing plan. So 
these powers could then be given to an agency, and I very 
much doubt if any existing statute would extend any 
security regulations to employees of an organization which 
was so far down the line of delegation as this one is. This 
does not just refer to the members of the council. If I read 
the clause correctly, it refers to the powers conferred 
under a marketing plan. It says in (h): “may, for the 
purpose of implementing any marketing plan, require per- 
sons....”’ and so on to submit to the Council for the 
purposes of the marketing plan. So if the council requires 
it for the purposes of the plan, the plan is the operative 
instrument of the agency. Certainly I would suggest that 
this power would, through the marketing plan, be granted 
to the members of the agency. 


Senator Phillips: And the clause specifically states that 
they will keep books, records, and so on, containing such 
information as the council requires. It all depends on the 
type of question required by the questionnaire as to 
whether or not the information is revealed. We do not 
know that at present. Therefore I feel it is essential to 
protect the information given by the individual. 


The Acting Chairman: To protect the secrecy of the 
information. 
Senator Phillips: That is right. 


The Acting Chairman: Those in favour of Senator Phil- 
lips’ amendment to clause 38 please raise their hands? 


The Clerk of the Committee: Three. 


The Acting Chairman: Those against Senator Phillips’ 
amendment please raise their hands? 


The Clerk of the Committee: Nine. 


The Acting Chairman: I declare the amendment lost. Is 
clause 38(2) carried? 


Hon. Senators: Carried. 


The Acting Chairman: “Time limit” 


carried? 


Is clause 38(3), 


Hon. Senators: Carried. 


The Acting Chairman: Is clause 38(4), ‘“Evidence as to 
geographical origin’, carried? 


Hon. Senators: Carried. 
The Acting Chairman: Shall clause 38 carry? 


Hon. Senators: Carried. 
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The Acting Chairman: Shall clause 39, “Winding up of an 
agency”, carry? 


Senator Phillips: Mr. Chairman, I again have an amend- 
ment. This will be the last one. I am concerned by the 
wording of clause 39, wherein is provided: 


The Governor in Council may order any agency 
established pursuant to this Act to wind up its affairs 
and may by proclamation dissolve any agency ... 


et cetera. 


My objection is that there is no provision, firstly, for the 
provinces to be consulted. It is a strictly one-sided privi- 
lege of the Governor in Council. Parliament does not even 
have to be consulted. Secondly, I object to the 90-day 
period. I point out to the members of the committee, Mr. 
Chairman, that in many cases in which a quota has been 
established an individual may have, limiting it for the time 
being to poultry, reduced his flock considerably, and the 
90-day period would not afford him time to rebuild it and 
return to a competitive, free market. On the other hand, if 
another product, such as potatoes, did come under the act, 
90 days would certainly not allow the individual time to 
resume the position he formerly held before a quota 
system was established. 


Therefore, I move that lines 40 to 43 in clause 39 of Bill 
C-176 be deleted and replaced with the following: 


but an order or proclamation under this section 
becomes effective only on the expiration of nine 
months from the date of publication thereof in the 
Canada Gazette, 


The Acting Chairman: That is the gestation period. 


Senator Phillips: Yes: 


or such other periods of time from the date of publica- 
tion thereof in the Canada Gazette as is recommended 
by the Council. 


I might add, Mr. Chairman, that the council, if consulted, 
may be agreeable in certain cases to have periods less than 
nine months, or it may wish to have a longer period. 


Hon. Mr. Olson: I should like to make three points with 
respect to the proposed amendment. Firstly, the marketing 
council is obliged under its duties ties and powers in the 
section 6(2), on page 5: 

(2) In carrying out its duties the Council shall consult, 
on a continuing basis, with the governments of all 
provinces having an interest in the establishment or 
the exercise of the powers of any one or more 
agencies... 


Secondly, the period of 90 days is not a mandatory 
minimum or maximum. It could be more than 90 days. It 
shall become effective only on the expiration of 90 days. 
Obviously, it could be much longer than that, even up to 
what the amendment calls for. 


What is more important is that after this obligation to 
consult with the provinces, the power ultimately rests with 
the same agency that made the proclamation, which is the 
Governor in Council. It follows therefore that only the 
agency or the body, which in this case is the Governor in 
Council, may undo what it has the power to do; and 
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therefore the power has to be back to the same agency to 
undo a proclamation it has made. 


Senator Grosart: A declaration by the province implies 
only that the majority of producers are in favour of it. 


Hon. Mr. Olson: I think that is right. In putting in this 
amendment, it would set down terms and conditions that a 
province could direct what the Governor in Council may 
do, which is, in fact, to withdraw a proclamation which 
was set out by the Governor in Council. I am sure you 
recognize that would not be a suitable wording in a statute. 


The Acting Chairman: Those in favour of Senator Phil- 
lips’ amendment please signify in the usual way...I 
declare the amendment lost. 


Shall clause 39 carry? 
Hon. Senators: Carried. 


The Acting Chairman: We now come to clause 40. Shall 
clause 40 carry? 


Hon. Senators: Carried. 

The Acting Chairman: Shall clause 41 carry? 
Hon. Senators: Carried. 

The Acting Chairman: Shall the title carry? 

Hon. Senators: Carried. 

The Acting Chairman: Shall the preamble carry? 
Hon. Senators: Carried. 

The Acting Chairman: Shall the bill carry? 

Some Hon. Senators: Carried. 

Senator Grosart: On division. 


Senator Molgat: I have one further question for the minis- 
ter, Mr. Chairman. 


Mr. Minister, I believe you were to check with the pro- 
vincial Ministers of Agriculture regarding their accept- 
ance of the wording of the amendments. 


Hon. Mr. Olson: The deputy minister has his notes in that 
respect, and I will ask him to answer the question. 


Mr. Williams: Mr. Chairman, I contacted all deputy min- 
isters, with one exception where there was an acting 
deputy minister. I asked them the question that was put to 
the minister, and I asked them to check with their minis- 
ters in that regard. All whose ministers were available 
checked with their ministers; there was one who did not 
have an active minister, and there were two who were 
unable to reach their ministers. We have positive replies 
from seven ministers via the deputy ministers, and in the 
other three cases the deputy ministers gave me their assur- 
ance that in so far as their understanding was concerned, 
and they all attended the meeting, the amendments imple- 
mented were in accordance with the commitments that 
were made and the understanding that was given at the 
meeting in Ottawa on November 23. 


The Acting Chairman: Shall I report the bill without 
amendment? 
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Hon. Senators: Agreed. Senator Grosart: A long debate! 


Senator Langlois: We will have to play it by ear. We will 


Senator Langlois: Mr. Chairman, before we adjourn I ‘ : 
have royal assent next week, if at all possible. 


would like to inform honourable senators that arrange- 
ments have been made with the Speakers of both cham- 
bers to reassemble the chambers on Tuesday next at 2 
p.m. How long we are going to sit next week will not be 
known until we know how the Senate is going to handle 
this piece of legislation. 


The Acting Chairman: Thank you, Senator Langlois. The 
committee is adjourned. 


The committee adjourned. 
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“APPENDIX “A” 


CONSUMERS ASSOCIATION OF CANADA 
ASSOCIATION DES CONSOMMATEURS DU CANADA 
NATIONAL OFFICE—SIEGE SOCIAL 
100 RUE GLOUCESTER STREET, OTTAWA, ONTARIO, 
K2P 0A4 
TELEPHONE (613) 236-2383 


January 6th, 1972 
Honourable J. J. Connolly, 


The Senate, 
Parliament Buildings, 
Ottawa, 

Ontario 

Dear Senator Connolly, 


Enclosed are copies of submiss ons presented by the 
Consumers’ Association of Canada on Bill C-197 and Bill 
C-176, the acts dealing with the establishment of a Natio- 
nal Farm Products Marketing Council. 


The Consumers’ Association of Canada wishes to pre- 
sent to the Senate our suggestions for amendments to 
Bill C-176 which we believe will ass'st in safeguarding 
the public interest under such legislation. 


Sincerely, 


Maryon Brechin, 
(Mrs. W. A.) 
National President. 


MEMO TO: Memters of Parliament 
FROM: Jean Jones, National President 
DATE: March 15th, 1971 


The Consumers’ Association of Canada, the voluntary 
organization representing the interest of consumers in 
Canada is deeply disturbed that Bill C-197 regarding the 
establishment of a National Farm Products Marketing 
Council was unchanged when re-introduced as Bill C-176 
and that, despite extended committee hearings, no sub- 
stantial amendments have been approved. 


Bill C-176 is phrased in broad, all-encompassing terms 
which would allow complete control of all sources of a 
commodity, at any or all stages of its production or 
distribution to any Agency set up under the Act. 


These terms allow for monopoly control which would 
affect the entire Canadian food industry. This represents 
a danger to consumers since the Bill contains no provision 
for representation of consumers or other segments of the 


food industry nor is a means of appeal from decisions of 
an Agency easily available. 


You will have noted the many other responsible or- 
ganizations which have voiced opposition to Billl C-176. 
These voices must not be ignored! Since so many 
commodity groups and a number of provinces are so 
strongly opposed, the Bill could prove to be a deeply 
devisive force, with serious results to our future as a 
Nation as well as to our food supply. Surely this is too 
high a price to pay for controlled production of agricul- 
tural commodities! 


CAC considers the cost to our economy of setting up 
such a complex food monopoly will be too great. Bill 
C-176 is completely unacceptable to consumers, especially 
since there already exists, in provincial legislation, the 
means for voluntary co-operation between provinces to 
rationalize production. 


We include a copy of CAC’s submission to the Stand- 
ing Committee on Agriculture regarding Bill C-197, 
which applies equally to its unchanged version Bill C-176. 
We would urge you to give your serious consideration 
to the possible effects of the implementation of this Bill, 
not only on our domestic food supply, but on Canada’s 
position in our export markets. 


SUBMISSION 
by the 


CONSUMERS’ ASSOCIATION OF CANADA 
to the 
STANDING COMMITTEE ON AGRICULTURE 
of the 
HOUSE OF COMMONS 


Consumers’ Association of Canada, 
1C0 Gloucester Street, 
Ottawa 4, Ontario. 


October ist, 1970 


Preamble 


The Consumers’ Association of Canada is the national 
organization representing and serving the interests of 
Canadian consumers. It is a non-government, non-sectarl- 
an, non-profit association of volunteers. 


CAC’s four main objectives are: 


1) To unite the strength of consumers to improve the 
standards of living in Canadian homes. 


2) To study consumer problems and make recommenda- 
tions for their solution. 


3) To bring the views of consumers to the attention of 
governments, trade and industry, and to provide a channel 
from these to the consumer. 
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4) To obtain and provide for consumers, information 
and counsel on consumer goods and services. 


II. Statement of CAC position on NATIONAL Marketing 
Boards to the Honourable Mr. H. A. Olson read as follows: 


For the past year, the Consumers’ Association of 
Canada has been most concerned about marketing boards, 
their structure and their operation. The association pre- 
sented its views to the Canadian Agricultural Congress 
and we would now like to present these views to you for 
your consideration. The points following represent specif- 
ic concerns of the consumer in regard to marketing 
boards. 


1. There is a danger that regions will become protection- 
ist and in so doing may prevent areas where production is 
highly efficient from getting the greater share of the 
market. Consumers feel that goods should be produced 
wherever it is most economical, provided there is still a 
fair profit to the original producer. 


2. Marketing boards tend to protect the smallest and 
most inefficient producers and prices can be set too high - 
this may discourage the adoption of new advances in 
technology which would tend to put Canada at a disadvan- 
tage in world markets. 


3. Marketing boards must not be allowed to short supply 
the market in order to increase prices. This fact was men- 
tioned in discussion at the Canadian Agricultural Con- 
gress and could certainly work to the disadvantage of 
consumers. Consumer consultation on any decision of a 
marketing board relating to the consumer interest is there- 
fore essential. 


The Consumers’ Association of Canada feels that 
national marketing boards are not in the consumer’s 
interest. 


III. Discussion on Bill C-197 


1. The purpose of this submission is to place before the 
committee some of the deeply felt concerns of consumers 
on the subject of national farm products marketing agen- 
cies in general, and to comment on the provisions for their 
establishment as set out in Bill C-197. 


2. That those responsible for developing farm policies 
are concerned has been often demonstrated. The Ontario 
Farm Income Committee and the Federal Task Force on 


Agriculture are but two of the most recent groups to study 
the problem. 


3. Consumers too, are deeply concerned, for all Canadi- 
ans are dependent on our agricultural industry for the 
provision of a stable supply of high quality food products. 


4. The development of marketing is, we realize, a means 
of presenting a united post and developing a countervail- 
ing power in the market in an effort to halt this erosion of 
the producers income. Unfortunately price control has 
been the major tool to be used. This is made possible by 
the provision in marketing acts which exempt such boards 
from the requirements of anti-combines legislation. We 
find the same provision for national marketing agencies in 


Part III, Section 2. This removes a basic protection from 
the consumer and is prejudicial to his interest. 


5. The term marketing boards has proven to be a mis- 
nomer. Although much activity in the areas of market and 
product improvement is allowed, in their myopic concen- 
tration on price many boards have been completely pro- 
duction-oriented and have overlooked the marketing 
responsibilities they should bear. Market planning should 
begin with the consumer and work back to production 
needs. Consumer research in all agricultural commodities 
is almost non-existent and boards have done little or noth- 
ing in this respect. 


6. Where the operations of plans were effective only on 
products produced within provincial boundaries, safe- 
guards for consumers could exist. When, however, a pro- 
vincial board feels itself able to interfere with interprovin- 
cial trade to the extent that all sources of a commodity are 
controlled by it, as has happened recently in the case of 
FEDCO (Federation des Producteurs des Oeufs pour Con- 
sumption) in Quebec and in the retaliatory action taken by 
the B.C., Ontario and New Brunswick Broiler Boards 
against imports of broiler chickens from Quebec and 
Alberta, the helpless consumer, lacking representation, 
alternative sources of supply or a court of appeal can only 
voice his opinion through the political process - a time-con- 
suming and unsatisfactory way of solving consumer prob- 
lems yet frequently the only one available. 


7. Consumers know that farmers cannot remain in busi- 
ness without an adequate return. They are anxious to be 
assured of a supply of high quality products, clearly and 
adequately graded and labelled. Some are willing and able 
to pay higher prices for the addition of optional conveni- 
ence features but many consumers must buy on the basis 
of price alone. Any action taken by government to 
increase returns to growers must also ensure that ade- 
quate competition exists either from imported supplies of 
the regulated commodity or available alternate products. 


8. The consumer is no longer willing to tolerate a situa- 
tion in which his needs are ignored. Efforts by any group, 
even producers, to establish a monopoly over which the 
consumer has no control will meet with determined 
opposition. 


9. The concentration of control of a given commodity in 
the hands of a single agency when no representation of 
consumer viewpoint is allowed, nor any effective safe- 
guards inserted in legislation to protect the consumer 
interest, is intolerable. 


10. Consumers are opposed to the establishment of any 
system which increases costs without adding to the value 
of the goods they purchase. The provisions of Bill C-197 
which set out the structure of a National Farm Products 
Marketing Council and the agencies it is empowered to 
establish, appear to us to detail a system which will be 
redundant, costly and totally unnecessary to the orderly 
marketing of farm products. It completely ignores the 


contribution made by other participants in the marketing 
chain. 


11. CAC contends that one of the omost effective ways of 
protecting the consumer interest is through competition. 
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Yet in spite fof the statement in Part I, Section 6 of the 
Bill, that the duties of Council shall be to “advise the 
Minister—with a view to maintaining and promoting an 
efficient and competitive agricultural industry”, the provi- 
sions of the bill tend to negate any form of competition 
and to create a monopolistic situation. Our feeling that this 
will be the effect is reinforced when we read in Part II, 
Section 23 (a) that an Agency may, when established: 


“Purchase any farm product wherever grown or 
produced that is of the same kind as the regulated 
product”. We are concerned that the phrase ‘wherever 
grown or produced” is intended to control foreign 
imports. 


12. The extent to which control over imports is given to a 
national marketing agency can determine much of its 
strength. As sole supplier of a product its ability to raise 
prices will be uncontrollable. 


13. Part I, Section 6 of Bill C-197 should include as a duty 
the periodic assessment of the work of the council and its 
agencies, to be reported to parliament. 


14. A periodical assessment of the work of the Council 
and its agencies by an independent agency such as the 
Economic Council of Canada or the Canadian Consumer 
Council to provide an overall view of objectives and per- 
formance in order to protect the public interest, should be 
included. 


15. In Part I, Section 8,paragraph 2, this paragraph 
should be changed to read “A public hearing must (not 
may) be held.” 


16. If the committee decides that yet another regulatory 
agency is necessary, CAC is convinced that the regulating 
bodies must be properly representative of all segments of 
the industry. Bill C-197 states in Section 6(2) “In carrying 
out its duties the Council shall—(b) “have regard to the 
interest of consumers of farm products and of those 
engaged in the marketing thereof, as well as to the inter- 
ests of producers of farm products.”’ In order to ensure 
adherence to that general principle then Section 3 (1) 
“There shall be a Council to be known—etc.” must be 
more explicit and specify that at least two representatives 
of the ultimate consumers of the National Products Mar- 
keting Council be appointed by the Governor-General in 
Council and in Part III, Section 19, paragraph 1, specify at 
least two representatives of the ultimate consumer be 
included and that the term of office for all appointees be 
for specified time periods. 


17. CAC feels the provisions of Bill C-197 to be unneces- 
sary to the orderly marketing of agricultural commodities, 
that the Bill itself is much too vague and general in outline 
and that insufficient time has been given for consideration 
of its effect on agriculture and its partners, the food indus- 
try and consumers. 


18. As it stands, CAC believes Bill C-197 is contrary to 
the consumer interest. 
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Complete Proceedings on Bill C-8, 
intituled: 


“An Act to authorize the making of certain fiscal payments to 
provinces, to authorize the entry into tax collection agree- 
ments with provinces, and to amend the Established Pro- 

- grams (Interim Arrangements) Act” 


REPORT OF THE COMMITTEE 
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THE STANDING SENATE COMMITTEE ON 
BANKING, TRADE AND COMMERCE 


The Honourable Salter A. Hayden, Chairman 


The Honourable Senators, 


Aird 
Beaubien 
Benidickson 
Blois 
Burchill 
Carter 
Choquette 
Connolly (Ottawa West) 
Cook 
Croll 
Desruisseaux 
Everett 
*Plynn 
Gélinas 


*Ex officio members 
(Quorum 7) 


Grosart 

Haig 

Hayden 

Hays 

Isnor 

Lang 
Macnaughton 


*Martin 


Molgat 
Molson 
Smith 
Sullivan 
Walker 
Welch 
White—(27) 


Order of Reference 


Extract from the Minutes of the Proceedings of the Senate, 
March 22, 1971: 


“Pursuant to the Order of the Day, the Senate resumed the 
debate on the motion of the Honourable Senator Martin, P.C., 
seconded by the Honourable Senator Langlois, for the second 
reading of the Bill C-8, intituled: “An act to authorize the 
making of certain fiscal payments to provinces, to authorize the 
entry into tax collection agreements with provinces, and to 
amend the Established Programs (Interim Arrangements) Act”’. 


After debate, and— 
The question being put on the motion, it was— 
Resolved in the affirmative. 


The Bill was then read the second time. 


With leave of the Senate, 

The Honourable Senator Martin, P.C., moved, seconded by the 
Honourable Senator Croll, that the Bill be referred to the Standing 
Senate Committee on Banking, Trade and Commerce. 


The question being put on the motion, it was— 
Resolved in the affirmative.” 


Robert Fortier, 
Clerk of the Senate. 
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Minutes of Proceedings 


Thursday, March 23, 1972. 
(1) 


Pursuant to notice the Standing Senate Committee on Banking, 
Trade and Commerce met this day at 9:30 a.m. to examine: 

Bill C-8 “An Act to authorize the making of certain fiscal 

payments to provinces, to authorize the entry into tax collection 

agreements with provinces, and to amend the Established 

Programs (Interim Arrangements) Act” 


Present: The Honourable Senators Hayden (Chairman), 
Beaubien, Benidickson, Blois, Bourget, Carter, Cook, Croll, 
Desruisseaux, Flynn, Hays, Isnor, Martin, Smith and Welch—(15). 


In attendance: Mr. E. Russell Hopkins, Law Clerk and 
Parliamentary Counsel. 
WITNESSES: 


Department of Finance: 


The Honourable John N. Turner, P.C., Minister; 
Mr. E. S. Rubinoff, Director, Federal-Provincial Relations. 


Mr. Turner submitted to the Committee several charts and tables 
which will be appended to these Proceedings as Appendices ‘‘A”’, 
Sal os and sl Gi 


Following a lengthy discussion and upon motion duly put it was 
Resolved to report the said Bill without amendment. 


At 11:00 a.m. the Committee then proceeded to the next order 
of business. 


ATTEST: 


Frank A. Jackson, 
Clerk of the Committee. 


Report of the Committee 


Thursday, March 23, 1972. 


The Standing Senate Committee on Banking, Trade and 
Commerce to which was referred Bill C-8, intituled: ““An Act to 
authorize the making of certain fiscal payments to provinces, to 
authorize the entry into tax collection agreements with provinces, 
and to amend the Established Programs (Interim Arrangements) 
Act’, has in obedience to the order of reference of March 22, 1972, 
examined the said Bill and now reports the same without 
amendment. 


Respectfully submitted. 


Salter A. Hayden, 
Chairman. 


The Standing Senate Committee on Banking, Trade 


and Commerce 


Evidence 


Ottawa, Thursday, March 23, 1972 


The Standing Senate Committee on Banking, Trade and 
Commerce, to which was referred Bill C-8, to authorize the making 
of certain fiscal payments to provinces, to authorize the entry into 
tax collection agreements with provinces, and to amend the Estab- 
lished Programs (Interim Arrangements) Act, met this day at 9.30 
a.m. to give consideration to the bill. 


Senator Salter A. Hayden (Chairman) in the Chair. 


The Chairman: Honourable senators, we have before us this 
morning Bill C-8. The Minister of Finance is here and has an 
opening statement to make. Then we can decide what further 
information, if any, we require. 


The Honourable John N. Turner, Minister of Finance: Thank 
you, Mr. Chairman. Honourable senators, I am back here, as Senator 
Croll has reminded me, in a new capacity. I want to say how much I 
enjoyed my appearances from time to time before the Senate as 
Minister of Justice and Attorney General. I enjoyed the searching 
questions and I enjoyed the courteous treatment I have always 
received here. I want to say to this committee that I look forward to 
close dealings for ever allowing the people of Canada and the Prime 
Minister to tolerate my being in this present position. 


The Chairman: You mean, playing a return engagement. We 
expect you to be back again. 


Hon. Mr. Turner: Thank you very much, Mr. Chairman. 


Senator Martin made an opening statement in your house about 
the bill. I should just like to touch on a few points. I think all 
honourable senators know that what the bill does is set up a general 
fiscal arrangement in a federal state, for Canada, for five years, 
between Canada and the provinces. That period, hopefully, begins 
on April 1, 1972, subject to what the Senate decides to do with the 
bill, and it will last for five years from that date. 


It succeeds the fiscal arrangements of 1967 and the previous 
five-year arrangements during the post war period. 


The bill is really divided into seven parts. Part I deals with 
equalization. Part II deals with stabilization. Part III is the umbrella 
for the tax collection agreements with the provinces. Part IV is the 
income tax revenue guarantee given by my predecessor to the 
provinces, that they would not suffer any loss in revenue as a result 
of the tax reform bill. Part V relates to a sharing of the tax on the 
pay-out of undistributed income of corporations under the new tax 
reform act. Part VI deals with post secondary education. Part VII 
deals with those established programs or contracting out arrange- 


i= 6 


ments whereby certain tax points are given in exchange for the 
contracting out of some shared cost arrangements. At the moment, 
only the Province of Quebec is taking advantage of those arrange- 
ments. 


Dealing briefly with equalization, this bill provides for an ex- 
tension of the 1967 arrangement whereby provincial revenues of all 
kinds, as defined in the bill, are equalized to a national average per 
capita standard. The process of equalization, Mr. Chairman and 
gentlemen, is to make it possible for all provinces to provide 
adequate levels of public services, without having to impose unduly 
high taxes on their citizens. I believe, on the basis of the figures I 
have been given by the Department of Finance, that this has been 
reasonably achieved. Certainly, those seven provinces that receive 
money by way of equalization under the existing act do not show 
any evidence of using those sums to impose less of a tax burden on 
their own citizens. 


I have often heard it said in some quarters that equalization 
really makes it easier for those provinces who receive equalization to 
avoid some of those legitimate tax burdens on their own citizens. 
That is not borne out by the facts. The seven provinces receiving 
equalization payments have, in general, a higher tax burden on their 
own people, still, than the three provinces who are not beneficiaries 
under equalization. 


Senator Isnor: Would you repeat that, please? 


Hon. Mr. Turner: The seven provinces receiving equalization 
payments, despite the equalization payments, still impose an equal 
or heavier tax burden on their citizens than the others. 


Senator Croll: At this stage, may I ask if you do not mind—I do 
not think you will mind: If you give it to them because they are 


poor and they still have to impose a greater burden, are you giving 
them enough? 


Hon. Mr. Turner: We are giving them up to a national average. 


Senator Croll: When you say they are poor, we have to give them 
so much, and then we find that they have to impose an additional 
burden on their own people? 


Hon. Mr. Turner: The rest is taken care of, I suppose, by shared 
cost arrangements and so on. We are only on equalization here and 
equalization really means payments unconditionally made, with no 
strings attached, based on the national per capita average. 


Senator Bourget: You have a formula for that? 
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Hon. Mr. Turner: We have a formula for that. Please do not ask 
me to go into that formula. 


Senator Bourget: I am not asking you to. 


Hon. Mr. Turner: It is in the bill, but it is a matter that involves 
abstract equations and I would have to get Mr. Rubinoff to describe 
it to you. However, I do have some tables and charts, showing the 
revenues and expenditures by level of government on a national 
accounts basis, from 1926 to 1970, that will set out the picture very 
clearly there, I think, for this house. 


Senator Croll: Will it be put on record? 


Hon. Mr. Turner: [ will distribute it and put it on the record. I 
also have the tables relating to equalization, the program of the 
federal government, to be extended by Part I of the bill now before 
you, so that you will see just what it means in dollars and cents. 


The Chairman: The tables will be appended to the record. 
See Appendices A, B and C, pp. 1:17-1:42 


Hon. Mr. Turner: The current cost per year of equalization to 
the consolidated revenue fund in Ottawa is $1 billion. It is 
anticipated, that at the end of the five-year period it will be about 
$1.5 billion. 


The Chairman: Have the provinces approved of the formula? 


Hon. Mr. Turner: This is a federal statute, Mr. Chairman, and it 
is the responsibility of the Parliament of Canada to decide how the 
tax payments of the Canadian citizens are distributed. There were 
seven meetings of my predecessor with his counterparts—my 
counterparts now—the provincial treasurers and ministers of finance 
of the provinces. There were fourteen meetings at the official level, 
working out, by the process of consultation, the basis of the 
extension of the Fiscal Arrangements Act. The matter was discussed 
by first ministers, by the Prime Minister and the premiers, at the 
meeting of first ministers last November. 


In answer to Senator Croll, has there been consultation, the 
answer is Yes; but the final responsibility for the statute rests with 
the federal government and the federal Parliament. 


Senator Croll: You said that the amount you are likely to pay 
out is a billion dollars. The last year has been about $900 million, 
approximately. 


Hon. Mr. Turner: It is about a billion dollars this year also, | am 
advised. 


Senator Croll: And will it be a billion dollars in the future? 


Hon. Mr. Turner: It will be going up to a billion and a half 
dollars by the end of this five-year period. 


Senator Croll: But the billion dollars did not start five years ago, 
did it? Can you break this down? 


Hon. Mr. Turner: There is a table here, table 1 of Appendix A. 
Senator Croll: I just want a couple of years. 


Hon. Mr. Turner: The total figures are in the last column. There 
is $943 million on the next fiscal year beginning April 1. There is 
$870 million this year, $854 million last year, $853 million the year 
before that and so on. 


Senator Croll: Well, you have stayed in the $800 million limit 
for those three years. Is that right? 


Hon. Mr. Turner: That is right. 


Senator Croll: But during the year 1969-70 your Gross National 
Product has jumped almost ten points. 


Hon. Mr. Turner: I am advised, senator, and I think this makes 
sense, that there were very large adjustment payments made that 
year. These figures are on an accrual basis and differ from what 
would be shown on a cash basis. 


Senator Croll: Well, the jump is all right, but you did not jump 
far enough. What I am saying is that you are a kind of skin-flint in 
here. For instance, the Gross National Product in Britain last year 
went up one point. Now, in our country, if it goes up one point it is 
a catastrophe. It has to go up five or six each year as it has. We have 
done very well in the last couple of years. I do not know where it all 
came from. But, suddenly, it is not reflected in what you are giving 
away. 


Hon. Mr. Turner: Well, what obviously happened, Senator Croll, 
is that, certainly, the Gross National Product went up, but also, 
fortunately, in the so-called “‘have-not” provinces the provincial 
revenues went up. After all, it is only bringing those provincial 
revenues up to the national standard that prompted payments under 
equalization. So the payments are not going to go up on any 
proportion of gross national product. The payments only go up as 
the differential between provincial per capita revenue and national 
average per capita revenue changes. Fortunately, we can say that the 
provinces receiving it did pretty well in sharing that increase to the 
Gross National Product as reflected in the fact that they really did 
not get that much more out of the equalization. 


Senator Croll: What you say is generally true, Mr. Minister, but 
there are four or five provinces who really did not contribute a great 
deal to the Gross National Product and did not benefit. Who got the 
benefit? The three big provinces and perhaps a few small ones. 
Really, it did not pass around in that fashion, you know. 


Hon. Mr. Turner: So long as we use the standards, Mr. Chairman, 
per capita national income, that is the way it is worked out. It is the 
national average. If you are suggesting something more, you may 
have something, but it is not before the committee at the moment. 


I will now go on to the aspect of stabilization, Part II of the bill. 
Stabilization provides a guarantee to every province. Not just the 
so-called ‘‘have-not’ provinces, but every province, including 
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Alberta, British Columbia and Ontario, the provinces that do not 
receive currently under equalization. It provides a guarantee to 
every province against a drop in the provincial revenues other than a 
drop caused by a province reducing its own rate of taxation. In 
other words, there is a floor placed under provincial revenues by this 
bill, and the level of guarantee is raised from 95 per cent of the 
previous year under the statute currently in force until the end of 
this month. That floor is raised from 95 per cent to 100 per cent. In 
other words, what the federal government is now doing for the 
provinces is guaranteeing them a floor based on the previous year’s 
total provincial revenues—unless, as I say, that decrease is caused by 
a reduction in the rate of taxation imposed by the province. 


The Chairman: You mean we are guaranteeing or ensuring in this 
way that province will not lower its taxes. 


Hon. Mr. Turner: No, sir. What we are guaranteeing is that, given 
the same tax structure, given the same rate of tax, a province can be 
guaranteed “X” number of dollars at least in a year or subsequent 
year. This means, of course, that, for borrowing purposes, when a 
province goes to the market, that market will know that the 
provincial revenues are guaranteed at least to the level of the current 
year. 


Senator Benidickson: Unless they themselves lower the taxes. 
Hon. Mr. Turner: Yes. 


Senator Benidickson: And the effective date for determining 
action is January 1, 1972. 


Hon. Mr. Turner: It will be each particular year. It is a floor 
from year to year. 


Senator Benidickson: Each calendar year? 

Hon. Mr. Turner: Each fiscal year. 

Senator Croll: How is that done? 

Hon. Mr. Turner: Just by calculation here. 
Senator Croll: And it is passed out? 

Senator Benidickson: There is a formula in the bill. 


Hon. Mr. Turner: Yes. I am sure there is a bilateral accounting 
system. I am advised that it is a Statistics Canada system. 


Senator Croll: When you are talking about paying out to the 
province, originally at the time of Confederation there was an 
agreement to pay to certain provinces a certain amount of money. 


Hon. Mr. Turner: Right. 
Senator Croll: In perpetuity? 


Hon. Mr. Turner: I think the British North America Act spells 
that out. No, those were not payments in perpetuity. There may 
have been one to Prince Edward Island in perpetuity. I am advised 
that some of those statutory grants originally set forth under the 
British North America Act are still paid out and amount to about 
$30 million. British Columbia got one of those in the early days. 
That was part of the deal for getting British Columbia in. 


Senator Croll: I know. 


Senator Benidickson: I want to raise a most important point this 
morning before I leave for the Finance Committee which is meeting 
simultaneously with this committee. The point deals with tax 
collections. Clause 9 says that while we have indicated in the last 
budget that, federally, we are eliminating estate taxes and taxes on 
gifts, we have agreed—somebody has agreed, and it is in the 
bill—that we will collect for the provinces for three years such 
succession duty taxes as they decide to impose. It has been made 
evident that most of the provinces, when they present a budget this 
spring, will be filling that vacuum to some extent and will be making 
their legislation retroactive to January 1, 1972. 


My point is that I hate to see us in the position any longer than 
necessary of having the taxpayer sending his account to Ottawa or 
to an Ottawa agency and then Ottawa getting any ill will or blame 
related to such imposed tax. Many people, when they know it is a 
federal agency they pay to, do not understand that it is for the 
purposes of the province. 


I realize that in this bridge period the provinces probably need 
some help from the federal administration who are familiar with the 
collection of estate taxes and can easily represent them in this field 
in this difficult bridge period. In my opinion they could take over 
their own responsibilities and any blame connected therewith earlier 
than a three-year period. I wonder if your people are absolutely 
satisfied that they could not do this in, say, two years. I would like 
to see an amendment to the bill to say that it could be no longer 
than two years. 


Hon. Mr. Turner: Part III of the bill relates to all tax collection 
agreements for all taxes. 


Senator Benidickson: I am referring to section 9. 


Hon. Mr. Turner: That is right, and it provides for continuation 
of the collection agreements for personal and corporation taxes and 
for new agreements respecting succession duties and gift taxes. 


Senator Benidickson: I am referring to section 9, subsection (3). 


Hon. Mr. Turner: On succession duties, which we are talking 
about here, my predecessor was asked by the provinces who wanted 
to impose succession duties—that is to say, all provinces except 
Quebec, Ontario, Alberta and British Columbia, which administer 
their own tax or are now out of this area. 


Senator Benidickson: Yes, of course Alberta is unique in that 
their proposals are for a nil collection. 


Hon. Mr. Turner: But the other six provinces asked the federal 
government to collect those provincial succession duties for them 
because they did not have the machinery or the administrative 
paraphernalia to do it. The federal government said, ‘‘Fine, work 
out some kind of common statute and we will collect it for you, but 
we are not going to do it forever”’—that is providing it is a 
worthwhile administrative arrangement—‘“But we are only going to 
do it for three years.” The Canadian tax payer has to know who is 
collecting the money. 
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Senator Benidickson: That is the point I am making, but I think 
they could do it in two years. 


Hon. Mr. Turner: Well, the provinces originally wanted it for five 
years, but we chopped it down to three. But it is going to be clearly 
identified on the form that this is a federal collection for purposes 
of convenience to the province in collecting the tax, and I want to 
say that particularly to the senators from Nova Scotia and New 
Brunswick whose governments are trying to suggest that this was 
foisted on them by the federal government. That was not the case; 
this was provincial initiative and we responded to it. 


Senator Benidickson: I raise this point for the very reason you 
have just mentioned. In my opinion, in the collection of income 
taxes in provinces other than the Province of Quebec, I do not think 
the forms do sufficiently prominently make it clear to the person 
filling out the form that you are simply an agent acting as a 
collector for the provincial government and that the taxes actually 
have been imposed and are being passed on to the provinces. I hope 
that in the new forms with respect to succession duties this will be a 
little more recognizable—that the funds are not going to the federal 
office that receives the cheque. 


Hon. Mr. Turner: [| think that is a valid point, and I will pass it 
on to my colleague, the Minister of National Revenue. 


Senator Benidickson: The other point I want to raise is that it 
will terminate in 1974, and I think it should terminate earlier, say, 
in 1973. But what is the position with respect to the collection of 
gift taxes? I do not think you have a terminating date with respect 
to gift taxes. Are you going to do that forever on behalf of the 
provinces? 


Hon. Mr. Turner: There is no termination date on that, senator, 
because that is tied in with the income tax. 


Senator Benidickson: The same principle is there that you get 
the blame for the tax by a lot of unsophisticated people while the 
money goes entirely to the provinces. 


Senator Carter: Will that new form show that you are collecting 
the money for the provinces, and will that apply only to succession 
duties or will it apply to income tax as well? 


Senator Benidickson: It applies now. 


Hon. Mr. Turner: Senator Benidickson is suggesting that the 
print is too fine, and he wants it up in capital letters that this is in 
fact a provincial tax. 


Senator Cook: On that point of succession duties, Mr. Minister, 
if the poorer provinces did not impose succession duties and gift 
taxes, would that not be in breach of the requirement that they 
must raise taxes equivalent to the “‘have” provinces? 


Hon. Mr. Turner: There is no requirement under any of this 
legislation that the provinces have to levy any particular type of tax 
or any rate of tax. 


Senator Cook: No, but will it not be in breach of the principle 
that they must levy taxes on their citizens at least equivalent to the 
taxes levied in provinces like Ontario and British Columbia? 


Hon. Mr. Turner: That is not implicit in the bill. Alberta, for 
example, does not have sales tax at the moment. 


Senator Cook: I was thinking that when you consider the yield 
that Newfoundland would gain if it had to collect it on its own, it 
would be rather stupid for them to do so. 


Hon. Mr. Turner: Well, as I say, there is nothing implicit in this 
bill to affect that situation. 


Senator Benidickson: I should like to emphasize the point that 
the federal people should consider putting a time limit on the 
collection of gift taxes. The other thing is that when the government 
leader explained the bill in the house on March 21, and this is to be 
found in Hansard on page 172, he indicated there was some saving 
to the taxpayers and some efficiency in having a central collection 
agency for taxes. He stated that this would save the taxpayers $100 
annually, but I think he should have said it would save them $100 
million annually. 


Hon. Mr. Turner: Yes, it should be $100 million. 


Senator Benidickson: | find that the same mistake has been 
carried through into Hansard. 


Hon. Mr. Turner: We are not sure about this, but the estimate 
given by my officials is $100 million. At any rate, it is a great deal 
of money, and it is not only the question of a saving in cost to the 
taxpayer by having one collection agency, there is also a saving 
involved in the convenience of having only one form to fill for 
personal income tax in nine of the ten provinces and for corporate 
tax in eight of the ten provinces. Now that causes a blurring of the 
fiscal responsibilities suggested by Senator Benidickson, and the 
taxpayer of the country should know when paying his taxes what is 
being collected for the federal government and what is being 
collected for the provincial government. 


Senator Croll: Can you not arrange to flag it somehow on the 
income tax form? 


Hon. Mr. Turner: | will suggest to my colleague, the Minister of 
National Revenue, that he put it in red. 


Senator Hays: What is the estimated cost of collection in the 
next few years? 


Hon. Mr. Turner: That is really a question for the Minister of 
National Revenue. Mr. Rubinoff advises me that the cost of 
collecting the tax amounts to about $90 million a year. 


Senator Hays: That is the cost of collecting the tax, but what is 
the estimated cost of this service rendered to the provinces; and is 
this the federal cost, it is not billed back to the provinces for 
collection? 


Hon. Mr. Turner: No, no. It is not billed back to the provinces. 
The cost is estimated by my people here to be $90 million a year, 
for the collection of the taxes. They estimate that by having a 
uniform system, subject to the exceptions I have given the 
committee, we are saving $100 million a year in collection costs. 
There is only one charge. Senator Benidickson, I believe you will be 
glad to know that we are charging the provinces 3 per cent on the 
succession duty collection. 
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Senator Croll: That is the normal charge. 


Senator Blois: What is the estimated amount that the provinces 
are going to get out of this tax? How much are they going to get? 


Hon. Mr. Turner: There are figures here. They are going to geta 
billion dollars a year. 


The Chairman: That $100 million? 


Hon. Mr. Turner: Oh, how much will the provinces get out of 
the tax collection agreement? 


Senator Blois: How much will the seven provinces get? If it is 
here in the tables, you need not look it up. 


Hon. Mr. Turner: It is in the tables here, relating to tax 
collection agreements, Appendix C. You will see in Table 1 that in 
1972 we estimate that the total take for the provinces for personal 
income tax under these agreements will be $2,067 million. 


Senator Croll: That is $2,067 million from income tax or 
whatever you call it. The $90 million is the cost of that, with the 
corporation tax on top of that. 


Hon. Mr. Turner: The corporation tax you will find on the next 
page, Table 2, and that adds up to $236 million. 


Senator Croll: The total cost is $90 million. I think you will find 
that is right. 


Hon. Mr. Turner: That is right. It costs $90 
collect—Well, we will have to add them all up. 


million to 


Senator Hays: That is what the 3 per cent relates to? 
Senator Croll: No, no. 


Hon. Mr. Turner: That is right, the figures I have given you are 
correct, they are the provincial revenues, so you have to throw the 
federal income taxes on top of that. It cosis $90 million to collect 
the $15 billion. 


Senator Croll: For $15 billion, that is not bad. I would be 
prepared to pay you that if you collected it for me. 

Hon. Mr. Turner: Would you like the account? 

Senator Croll: I will take your word. 

Senator Bourget: You would get 3 per cent out of it. 

Senator Desruisseaux: The 3 per cent is on the total receipts? 


Hon. Mr. Turner: The 3 per cent charge would be on the total 
receipts of the succession duties collected from the provinces. 


Senator Desruisseaux: We collect it from the provinces? 


Hon. Mr. Turner: We anticipate that the collection of succession 
duties from those six provinces that will sign agreements under 


section 9(3) of this bill will be $65 million, and 3 per cent of that is 
$1,800,000. 


Senator Bourget: About $2 million. 


Hon. Mr. Turner: Yes, about $2 million. Mr. Chairman, if you 
want to correct that—with apologies—we were including Ontario and 
Quebec in there. The six provinces anticipate the collection of 
succession duties this year, 1971-72, we are now in that financial 
year, at $15 million. The six provinces, $15 million, and 3 per cent 
of that of course would be about $500,000. 


Senator Desruisseaux: You have a good deal with the provinces. 
Hon. Mr. Turner: Well, that is the figure. 


Senator Carter: I have one other question on this guaranteed 
floor for the provinces. How long will it last? Three years? 


Hon. Mr. Turner: No, for the term of the agreement, five years. 


Senator Carter: It is a five-year agreement. You, or someone said 
just now that, the provinces blame the federal government in 
connection with this collection of succession taxes. If there is more 
money collected now from any source, the greater their floor and 
the greater the guarantee, is it not an inducement for them to 
collect as much money as they can, from whatever source they can? 


Hon. Mr. Turner: Yes, that is true, senator, but they cannot 
create the floor in that way and then withdraw succession duties 
next year, because that would lower the floor. The floor is based on 
the source and the rate remaining the same. 


Senator Carter: There is an incentive brought into collecting this 
tax. There is no incentive after that, once they have done it. There is 
no incentive to take it off. 


Hon. Mr. Turner: There is no incentive at all. All the 
stabilization has to do with it is to ensure a minimum of fluctuation 
in provincial revenues. That is the only reason for stabilization. 
There is no incentive to raise taxes or to lower taxes. The only 
purpose of stabilization is to ensure the regular progression of 
provincial revenue, so that a province will not, because of economic 
reasons, suffer wide fluctuations in its total revenue. That is all it 
means. There is no incentive to impose a tax, to change a tax base or 
change a tax rate. 


Senator Carter: If they have a guarantee, that is an incentive to 
get as big a guarantee as possible. 


Hon. Mr. Turner: No, because nothing is paid under the 
guarantee, if this year’s revenues from all sources of a province is the 
same as last year. The guarantee is there, but there would be no 
payment under the guarantee. There would be only a payment 
under the guarantee if next year is less than this year. So there is no 
incentive at all. As a matter of fact, payments under stabilization 
appear unlikely this year. There is no province in a position where 
its revenues this year are going to be less than last year, so we 
anticipate that no payments will be made under Part II of this bill. 


Senator Beaubien: Mr. Minister, I think that what Senator Carter 
is trying to say is that if the provinces collect a lot of money this 
year through death duties and then take the death duties off next 
year, would that floor remain? 


Hon. Mr. Turner: No. 
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Senator Beaubien: If they changed the tax rate, it would go 
down. Is that not your point, senator? 


Senator Carter: Yes, that is what I wanted to say. 


Hon. Mr. Turner: That is right. The stabilization is on the 
assumption that the structure and the rates stay the same, 


Senator Croll: But the base and the rates are not the same for all 
provinces. It is different for the “have” provinces as against the 
“have-nots.” 


Hon. Mr. Turner: That is true. 
Senator Croll: How will the “have-nots” catch up? 


Hon. Mr. Turner: They do not catch up under stabilization, they 
catch up under equalization. Equalization is the redistribution of 
federal tax money to the provinces to bring those provincial reve- 
nues up to a per capita national average. Seven of the provinces have 
revenues below that per capita national average. Three— Alberta, 
British Columbia and Ontario—have revenues above. That is equali- 
zation. Stabilization is a different matter. Stabilization is available 
to all ten provinces, have or have-not; and it is a guarantee by the 
federal government that the level of provincial revenue will not 
decrease from the preceding year, the preceding twelve months, no 
matter what the province does, provided that that decrease is not 
caused by a change in rate or by a narrowing of the tax base. 


Senator Flynn: There was no payment last year and no payment 
is expected this year? 


Hon. Mr. 
stabilization. 


Turner: No payment has ever been made under 


Senator Flynn: Then, does it mean anything at all? 


Hon. Mr. Turner: Yes, it does. If you are representing a pro- 
vincial government, Senator Flynn, and you are going to the market 
and trying to get an interest rate on your provincial bonds, this bill 
means a good deal because it is a federal guarantee on provincial 
revenues. 


Senator Flynn: But the only way provincial revenues can 
decrease substantially is if the same thing happens at the federal 
level. 


Hon. Mr. Turner: If there is an economic down-turn. 


Senator Flynn: Yes. Mr. Chairman, may I come back to the 
question of equalization? The principle has been well established 
that these equalization payments were made to enable a province to 
maintain the same standard of provincial services. What services 
were in the mind of the legislature when this principle was first 
enacted? 


Senator Beaubien: Education. 
Senator Flynn: Don’t answer for him. 


Hon. Mr. Turner: Mr. Chairman, these are unconditional 
payments. They are based on public services on a per capita national 
average. Once the money is paid to the province there is no con- 


dition attached as to how that money ought to be spent. So we are 
not determining the priorities. 


Senator Flynn: You are not determining them, but do you not 
think that you had in mind social services, education or any thing 
coming within the jurisdiction of the provinces? 


Hon. Mr. Turner: No, sir. That is a completely unconditional 
payment. The province can do what it wants to, subject to its 
accountability to its own legislature. 


Senator Flynn: In other words, the federal government does not 
consider that it has solved all the problems of the maintenance of 
the provincial services when it has paid certain equalization 
payments. 


Hon. Mr. Turner: No, sir. We do not. These payments account 
for $1 billion a year at the moment at the present rate of transfer 
from the federal government to the provincial governments. The 
shared cost programs, health, medicare, hospitalization, et cetera, 
account for another $4 billion. Those are the specific programs. 
Those are directed for specific purposes under national norms and 
so on. 


Senator Flynn: With respect to the payments made directly to 
the individual in the social and welfare fields, what would be the 
amounts—that is, the payments made by the federal government? 


Hon. Mr. Turner: That would be hard to calculate. 


Senator Croll: You can get that amount out of the Canada 
Assistance Act. 


Senator Flynn: I mean just rough figures. 


Hon. Mr. Turner: I will have that looked into and get back to it 
in a moment. 


Senator Hays: Do the documents you have given us this morning 
contain the amounts the “‘have” provinces are paying into the 
equalization fund? 


Hon. Mr. Turner: I would not want you to put it that way. The 
“have” provinces are not paying money to the “have-not” prov- 
inces. 


Senator Isnor: Why can you not cut out that term “‘have-not’’? 


Hon. Mr. Turner: I will cut the term out. The equalization 
payments are made out of the federal Consolidated Revenue Fund, 
based on taxes from all of the citizens of Canada. These are not 
payments from three provinces to seven provinces. 


Senator Hays: But they are not getting it back, so what are they 
losing by it? 


Hon. Mr. Turner: I do not think you can calculate that, senator. 
Senator Hays: Where did the billion dollars come from? 
Hon. Mr. Turner: From the general revenues of the country. 


Senator Hays: You collect it, as I understand, from the three 
provinces— 
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The Chairman: From all of the provinces. 


Senator Hays: Well, from all of them, but one receives less than 
the other. 


The Chairman: There are fewer people. 


Senator Hays: There is no way of calculating what British 
Columbia, say, loses by equalization? 


Senator Cook: It does not lose anything. It is the citizens of 
British Columbia who pay. 


Senator Hays: Well, the citizens of British Columbia— 


Hon. Mr. Turner: You cannot put it that way, senator. You 
cannot use that type of vocabulary. 


Senator Hays: Well, you know what it is on the receiving end. 
Mr. Manning mentioned that Quebec gets $400 million in addition 
to the equalization payments. Who pays that $400 million? 


Hon. Mr. Turner: We can analyze that for you. There are figures 
indicating how much each province gets under equalization. Above 
equalization, of course, are the shares each province gets under the 
various shared-cost programs. That can be calculated. But it is not a 
transfer from one province to another. It is the federal Parliament 
deciding how the money is going to be spent. 


Let me just tell you what the equalization transfers represent for 
each province for the seven which receive equalization payments. 
For Manitoba, Saskatchewan and Quebec, they represent from 
about 13 per cent to 16 per cent of the gross provincial revenue. For 
New Brunswick and Nova Scotia they represent from 33 per cent to 
35 per cent of the gross provincial revenue. For Prince Edward 
Island they represent 55 per cent of the gross provincial revenue. 
For Newfoundland they represent 66 per cent of the gross 
provincial revenue of Newfoundland. In other words, we have to be 
careful here in per capita terms. Quebec is not receiving the major 
share of equalization per capita. 


Senator Flynn: Would it not be 10 per cent, Mr. Minister? If I 
heard the Minister of Finance for Quebec correctly, the projected 
budget for the present year is over $4 billion. If you give them $400 
million, that is 10 per cent. 


Hon. Mr. Turner: I was not going on the basis of his budget. I 
was going on the basis of the current fiscal year. 


Senator Flynn: Well, 3 per cent on that is really quite important. 


Hon. Mr. Turner: That is right. Of course, the more a receiving 
province adds to its own provincial revenues by its own imposition 
of tax, the less important will equalization be for it. 


Senator Hays: My point is this: In the headlines in newspapers in 
Alberta this morning there will be a statement which was made in 
the Upper House yesterday that Quebec will receive $400 million 
through equalization, and some reporter will figure out exactly how 


much that is going to cost every Albertan. How do you answer that 
Mr. Minister? 


Hon. Mr. Turner: I answer that in the sense that it is not a 
transfer. You just could not possibly segregate those amounts. he 
Consolidated Revenue Fund is made up of taxes received from 
everywhere in the country. We have decided in the federal 
Parliament that in the interests of equality, in the interests of 
holding this country together, in the interests of ensuring that the 
accident of geography is not going to determine minimum standards 
of public services in Canada, the federal government will reallocate 
some of the money to the provinces to ensure that provincial 
revenues can remain at a national average. 


Senator Croll: On a per capita basis. 
Hon. Mr. Turner: On a per capita basis, yes. 
Senator Croll: That is the important point. 


Hon. Mr. Turner: I think I can demonstrate conclusively, given 
the time, that the seven receiving provinces do tax their own citizens 
heavily. In terms of the weight on the individual taxpayer in 
Canada, whether you live in Alberta or in Newfoundland, equaliza- 
tion does not result in an increase of taxes for any particular citizen 
of any particular province, because the taxes in Alberta are lower 
than the taxes in Newfoundland. 


Senator Cook: And the federal taxes are the same. 


Hon. Mr. Turner: The federal taxes are the same, yes. Without 
equalization, for instance, Newfoundland would have to boost its 
own tax rates by 75 per cent. I can break that down, what they 
would have to do. 


Senator Croll: I think what Senator Hays said is so true, that it 
will be presented in that form. It is really taking it out of context 
when you present it in that form. 


Hon. Mr. Turner: That is the way it will be done. 


Senator Croll: That is the way it will be done. It is unfortunate. 
Perhaps it would not be a bad idea, after you leave here, to take a 
few minutes and give an interview on that particular point so that 
the wrong impression does not get out. Just state the truth, that is 
all. That is not hard is it, Mr. Minister? 


Hon. Mr. Turner: I find that a very congenial task, senator, 
because I do not have a good enough memory to be a liar. 


Senator Beaubien: If you had no provinces and had a federal 
state, would that not wipe out this problem by having everybody’s 
taxes the same? 


Hon. Mr. Turner: It would not wipe out the problem at all. Look 
what Ontario has to do to equalize opportunity between southern 
and northern Ontario. Look what Quebec has to do to equalize 
opportunity between Montreal and Gaspé. This is the problem that 


is with us no matter what type of structural position we chose for 
Our country. 


Senator Croll: Talking about the truth, if you do not mind— 
Hon. Mr. Turner: I do not mind at all. 
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Senator Croll: When sitting in caucus one day with Prime 
Minister King, somebody was dealing with a very difficult problem 
that had to be answered, and Prime Minister King said, “Well, if you 
are really in trouble fall back on the truth’’, 


Senator Flynn: That is typical of the prime minister of the day! 


Hon. Mr. Turner: May I move on to the tax collection 
agreement— 


Senator Hays: Just before you leave that point, Mr. Minister, I 
hope that there is some better explanation of this. | appreciate what 
you say and I realize that is correct, but to get the true stody over, 
if, as Senator Bourget says, there was no tax, if there were no 
equalization payments, the poor would get poorer and the rich 
would get richer. 


The Chairman: Or taxes might be lowered. 


Senator Bourget: The people of Canada would be taxed the same 
way. The people in Alberta are not going to be taxed higher because 
of those equalization payments; it will be spread all over Canada, 


Hon. Mr. Turner: If we try to reduce our country to a balance 
sheet as between regions and provinces, as to who was paying what 
and who was receiving what, first it would fracture the country, It is 
to way to run a country, no way to run a family and no way to run 
a partnership. It would be impossible to do that. How much revenue 
are the people of Ontario, British Columbia and Alberta receiving 
from the market created by these other provinces? Look at the oil 
under the arrangement we have in the national oil policy; the oil 
purchased in other parts of Canada that is produced by the people 
of Alberta, the royalties on which go to the coffers of the people of 
Alberta; the sewing machine that is bought down in Nova Scotia 
may be manufactured in Quebec or Ontario, You cannot get out of 
this type of accounting system. The reason I would resist breaking it 
down into that sort of accounting is because the figures would tend 
to be false unless you had the total picture, and that total picture 
would be almost impossible to put together unless you analyze not 
only the public sector but the private sector, and the way the 
revenues and expenses of this country are flowing. 


Senator Bourget: That is why it is called an equalization 
payment. 


Hon. Mr. Turner: There has to be mobility in this country. When 
I represented a Montreal constituency a lot of people came, as I did, 
from British Columbia, and from Alberta, were working in 
Montreal. 


Senator Bourget: That is equalization. 


Hon. Mr. Turner: That is equalization, and mobility, and ensur- 
ing that Canadians have a reasonably equal standard. 


I think I dealt with the tax collection agreements, unless there 
are further questions, I can go back to it later. 


Then there is the income tax revenue guarantee, Part IV of the 
bill. This is a new program that was not in the earlier statutes. It 
arises out of the federal income tax reform bill that is now law. The 
purpose of Part IV, starting at clause 11, is to provide a five-year 
guarantee to any province—any province, all ten provinces— which 
harmonizes its personal income tax with the new federal tax. It isa 


guarantee that its equalized revenues from personal and corporation 
income taxes will not be less than the estimated revenue under the 
old system. In other words, it is a guarantee that the personal and 
corporate revenues for provincial purposes under the new law will 
not be less than under the old law. I think senators know where that 
problem came from. 


The administration of this concept requires estimating break 
even rates for each province on personal income tax. The rates 
which the new taxes would yield is the same amount as under the 
old tax. These rates are set out in the bill. The method of estimating 
the yield on the old system, had it continued in effect, is very 
complicated indeed; it is not set out in the bill and will have to be 
set out in the regulations. 


Senator Flynn: This is a very generous offer. 


Hon. Mr. Turner: Well, it is a guarantee; it is as generous as any 
other guarantee. 


Senator Flynn: What fear have you that the yield would be less 
in revenue from the new system than you had from the former? I 
think everybody has forecast that the government would collect 
more under the new system. 


| Translation | 


Hon. Mr. Turner: We do not worry, as far as we are concerned. 
For some provinces, revenues would be less under the new system. 
We believe that this would guarantee the income. 


Senator Flynn: That is what I wanted you to tell us. 


Hon. Mr. Turner: We do not worry, the others should 
worry, rather; whether it is justified or not, I could not say, but the 
guarantee is there anyway. 


Senator Flynn: Agreed. 


[English | 


The Chairman: When Mr. Benson was here he was asked what 
additional revenues would be produced under the new tax bill as 
against the revenues that would be produced under the existing tax 
bill. His answer was, in effect: If the machinery in the new bill 
works right there will not be the opportunity for increases, because 
there are abatements provided for in the new bill, and as more 
income comes in there are certain abatements that reduce the level 
of taxation. 


Hon. Mr. Turner: I guess Mr. Rubinoff was here. It is too early 
for me to disagree with Mr. Benson. You know that, Mr. Chairman. 
I think what Mr. Benson was referring to was the abatement over a 
period of four years. 


The Chairman: That is right. 


Hon. Mr. Turner: From the 49, 48, 47, 46 corporate tax, the 
reduction of personal income tax for taxpayers in the first bracket. I 
see no reason to disagree with that at the moment. The personal 
income tax is a very elastic tax, and it will be very hard to predict 
under this bill. 


The Chairman: This abatement will not interfere with your 
ability to maintain the guarantees? 
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Hon. Mr. Turner: No. 


The Chairman: If you have to go searching for more revenue in 
order to maintain your guarantees, you will have to provide other 
taxes or abandon the abatement principle. 


Hon. Mr. Turner: The guarantee is there, and we feel at the 
moment, and I am so advised, that that guarantee will not involve 
any federal payments. 


Senator Croll: What is our history of increased revenue? Take 
five years, in percentage. 


Hon. Mr. Turner: What type of revenues? 


Senator Croll: The total revenue, when we talk about guarantees 
and where we are going to get the money. What have we been 
getting totally in the last five years, the dollar and percentage 
increase? J always thought they were pretty good. 


Hon. Mr. Turner: We will try to get that for you, senator. 
Senator Flynn: Expenditure has doubled in the last five years. 
Hon. Mr. Turner: Senator Croll is talking about revenues. 


Senator Flynn: I know it is not exactly the same, but usually it 
is very close. 


Hon. Mr. Turner: I can give the gross. You have it in your ow 
tables here. I know there is a lot of paper, for which we apologize. 
When you are back in the quiet of your celibate cells here you can 
look at it. It is in the tables on revenues and expenditures, Appendix 
B, table 1. This shows the allocation of revenues by level of 
government on a national accounts basis, 1926 to 1970. We start in 
1926, with federal revenues from all sources at $370 million, and we 
are up in 1970 to $15 billion. You have provincial-municipal 
revenues next to it, which in 1926 were $437 million, and in 1970 
they are up to $13.7 billion. 


The federal share of the total has gone from 46 per cent in 1926 
to 52 per cent in 1970. The provincial-municipal share from 1926 to 
1970 has gone from 54 per cent to 48 per cent. That is a bit 
misleading. When you get to the post-war years, starting at 1944, 
say, which is the first post-war reconstruction year, the federal share 
of the total was 78.1 per cent; the provincial-municipal share of the 
total was 21.9 per cent. Since 1944 that federal share of the 
Canadian tax dollar has gone down from 78 per cent to 52 per cent. 
The provincial-municipal share of our tax dollar has gone up from 
21.9 per cent to 47.7 per cent. Those are the real figures. I do not 
know whether Mr. Nelson and the other members of the gallery 
have those figures, but we will be very glad to distribute them. 


Senator Flynn: That is despite the fact that the budget of the 
federal government serves more and more to help the provinces, 
either indirectly or directiy, in the field of social services. 


Hon. Mr. Turner: That is so. Of the $13.7 billion in 1970, two 
years ago, I would say that we are talking about $4 billion to $4% 
billion being transferred from the federal taxpayer. 


Senator Flynn: About 30 per cent of the federal budget. 


Senator Cook: Is there any table to show how the debts have 
gone up? 


Hon. Mr. Turner: We do not have the federal-provincial debts 
here. We could supply those tables if you are interested. Well, 
senator, I have to be careful here. The $13 billion would have to 
have added to it another $4% billion, so you get $17% billion. If 
you take the share after equalization those figures are even more 
disturbing. 


Senator Flynn: You have to take the $4 billion off. 


Hon. Mr. Turner: You take the four off the 17 and add the four 
to the 13. In table 2, the next table, you have that. In 1970 the 
share of final expenditures, after equalization, is 40.4 per cent for 
the federal government and 59.6 per cent provincial-municipal 
governments. That equalization is a $4% billion or $5 billion 
transfer from federal to provincial. 


Senator Flynn: The way this table is drafted provides quite an 
admission, however, that the federal government is more and more 
involved in provincial responsibilities. 


Hon. Mr. Turner: Oh no, sir. That equalization is a completely 
unconditional payment. Those shared cost programs, although they 
have certain federal norms, are recognizing more and more—witness 
the recent offer of the federal government on family allowances— 
within a general umbrella agreement provincial priorities, as to how 
that money is to be spent. 


Senator Flynn: The way the table is prepared you have 
provincial revenues and then expenses in the provincial—federal 
jurisdiction and expenses in the municipal and provincial fields. You 
see that you have to take about $4 billion out of the money 
collected by the federal authorities to add to the provincial and 
municipal sectors. This is the way the table is prepared. 


Senator Cook: I think in some cases it is a pity that these 
payments are unconditional. An awful lot has been wasted. 


Senator Flynn: Are you speaking of any special provinces? 
Senator Cook: No. 


Senator Croll: These are interesting tables and we do not often 
get a chance to get at you. If you take a look at table no. 2 you will 
see that for the year 1941 it was at 31.3, the next one is at 15.5, and 
then there is the share of the final expenditure over to the 
right-hand side of the table. 


Hon. Mr. Turner: You will remember that the Rowell-Sirois 


Report came out in 1938 or 1939 and Mitchell Hepburn scuttled 
that. 


Senator Croll: Yes, 1935. 


Hon. Mr. Turner: Then when the war started, there were the tax 
rental agreements based on the Rowell-Sirois decisions. That is why 
the figures ought to be compared from 1941 on. 


Senator Croll: Then why is there underlining at 1961? Was there 
a change there again? 
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Hon. Mr. Turner: Yes, there was a change again from the tax 
rental arrangement that had operated during the war and during the 
post-war years to the fiscal arrangements as they now are. 


Senator Flynn: Would that be due to the fact that if any 
province was collecting its own income tax, the taxpayer was 
entitled to deduct from his federal income tax the tax which he paid 
to the province? 


Hon. Mr. Turner: I am advised that the reason for the change 
from the rental situation to a sharing situation is that the provinces 
about that time started to impose their own taxes. 


Senator Carter: Do you have any figures on the Gross National 
Product? That figure of $28.79 billion, is that roughly 30 per cent 
of the Gross National Product? 


Hon. Mr. Turner: I do not know if we have those figures or not. 
I know I do not have the exact figures, but I am advised it would be 
about 35 per cent. 


Senator Carter: And you do not have a trend to take more of the 
Gross National Product than we have been doing? 


Hon. Mr. Turner: Slightly, in terms of total tax, but much less in 
terms of the federal share of the tax. In other words, the federal 
share of taxation based against the Gross National Product has been 
going down. 


Senator Carter: After the payments? 


Hon. Mr. Turner: Before or after. I think we can show you those 
figures, 


Senator Carter: But is there not a limit in terms of what we have 
whereby you get into the situation of diminishing returns? 


Hon. Mr. Turner: I Suppose that limit is economic, political- 
Senator Bourget: And better administration. 


Hon. Mr. Turner: And Senator Bourget suggests better admin- 
istration. I would point out that in this area of expenditure levels 
we are well below European standards. 


The Chairman: Shall we move to the next item? 


Hon. Mr. Turner: The next item is Part V of the bill—the shared 
tax on pay-out of corporate surplus—that begins on page 16 of the 
bill with clause 18. This refers to the new federal tax imposed under 
Part IX of the Income Tax Act on pay-out of undistributed 
corporate surplus on hand at the end of the corporation’s 1971 
taxation year. The provinces were concerned that they were not 
going to get a fair share of that, and this provides that they will get a 
fair share of the proceeds because it provides that 20 per cent of the 
proceeds of tax on undistributed surplus as of 1971 will be shared 
with the provinces. 


Senator Flynn: The same percentage as before? 


Hon. Mr. Turner: I am advised that is approximately the same as 
they would receive were they impose a corporate tax on that same 
amount of money. 


Senator Flynn: That is the surplus on the books as at December 
Sip lors? 


Hon. Mr. Turner: Yes, as at that date. 
Senator Flynn: And from now on, what will the situation be? 


Hon. Mr. Turner: From now on it will be part of the new 
Income Tax Act. The amount of revenue here is likely to be small 
but it was an acceptance of the principle that special taxes imposed 
under the new federal Income Tax Act would be shared with the 
provinces. 


The Chairman: And, translating that, it would amount to 20 per 
cent of 15 per cent? 


Hon. Mr. Turner: It has been 15 per cent since 1949. 


The Chairman: Yes, so if you are going to pay out that surplus 
you are going to give them 20 per cent of 15 per cent. 


Hon. Mr. Turner: That is right. 


Part VI of the bill deals with post-secondary education, and it 
begins on page 18 of the bill at clause 22. The purpose of this Part is 
to provide a two-year extension only of the 1967 arrangements 
whereby the federal government shares one-half of the operating 
costs of post-secondary education in Canada. 


Senator Hays: Is that capital cost or operating costs? 
Hon. Mr. Turner: Just operating costs. 


Senator Hays: What is the ratio? Is it about 75 per cent for 
operating cost and 25 per cent for capital cost? 


Hon. Mr. Turner: It varies from year to year. It is very hard to 
pinpoint. But we can get you that figure. 


Senator Flynn: I have seen a figure given by the leader of the 
government. 


Hon. Mr. Turner: Yes, and the Secretary of State is holding 
discussions now with all provinces to work out future arrangements 
between the federal and provincial governments on post-secondary 
education. You will notice that there is a 15 per cent maximum 
increase per year placed on it so that there is some effort to try to 
contain the escalation. 


Senator Croll: What has been the rate of increase before? 


Hon. Mr. Turner: About 20 per cent. 


Senator Croll: Is that 20 per cent above normal? 


Hon. Mr. Turner: During the sixties, when we had the big boom 
going into post-secondary education, it was about 20 per cent per 
annum. 


Senator Croll: And now we are cutting down to 15 per cent? 


Hon. Mr. Turner: Now we are cutting down to 15 and we think 
in view of the demographic tables and so on that is a reasonable 
figure. 
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Senator Croll: I merely want to indicate to you that the province 
of Ontario recently followed your lead and made a decision very 
much like the decision you are making and said, “This is the cloth; 
fit in there.’ Well, the roof nearly went off the top and they just 
had to back down realizing that it meant, in this time of 
unemployment, that hundreds of teachers would be out of jobs. So 
they cut back a little, but to nothing like that extent. You must 
remember that 5 per cent, when you are talking your kind of 
money, is a lot of money. 


Hon. Mr. Turner: I am advised that the provinces think they can 
live within this level. 


Senator Hays: Do we pay 50 per cent of the operational costs of 
hospitals? 


Hon. Mr. Turner: Pretty well. 

Senator Hays: It works out to 50 per cent? 

Hon. Mr. Turner: Yes, over the nation as a whole. 
Senator Hays: And not capital? 

Hon. Mr. Turner: And not capital. 


Senator Croll: We make contributions to the capital—on hos- 
pitals and so on. 


Hon. Mr. Turner: Under health resources, when they arise; but 
we are talking about general capital. 


Senator Croll: Very well. 
Senator Flynn: Is Quebec included in the scheme? 


Hon. Mr. Turner: Post-secondary education? 


Senator Flynn: There is no opting out here? 
Hon. Mr. Turner: No. 
Senator Flynn: Or by way of compensation? 


Hon. Mr. Turner: No. The next Part is just a continuation of the 
Established Programs (Interim Arrangements) Act, Part VII. This 
will be found on page 30. 


Senator Croll: Mr. Chairman, I move the adoption of the bill. 


Hon. Mr. Turner: The purpose is to extend this, to provide 
authority for a continuation of the special financial arrangements 
with Quebec at the moment, respecting hospital insurance and 
welfare assistance programs. Quebec has opted out. Under these 
arrangements, Quebec receives part of its compensation for these 
programs through a transfer of income tax points, 


The Chairman: It does not mean any more money that way? 


Hon. Mr. Turner: There is no financial advantage to the province 
whatsoever. 


Senator Croll: I move the adoption of the report. 


The Chairman: Are there any general questions? Are you ready 
to report the bill without amendment? 


Hon. Senators: Agreed. 


The Chairman: Mr. Minister, I thank you very much for your 
courtesy and for the full explanations you have given. 


Hon. Mr. Turner: Thank you, Mr. Chairman. It was my pleasure 
to be here. 


The committee then proceeded to the next order of business. 
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TABLES RELATING TO EQUALIZATION 
PROGRAM OF FEDERAL GOVERNMENT 
(TO BE EXTENDED BY PART I OF BILL C-8) 
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EQUALIZATION PAYMENTS BY PROVINCE, 1957-58 TO 1972-73 
(in thousands of dollars) 


Nfld...‘ P.E.1. N.S. N.B. Que. Ont. Man. Sask. Alta. Bice Total 


1957 Arrangements 


1957-58 THE23" 3,089 "A 7LSss 8,631 46,342 - 14,220 20,314 IJ198l 3.522" 2is9 LL 
1958-59 20,131 55609 26058 22,641) Yos215 - 13,495 20,389 13,407 6,704 191,861 
1959-60 22,142 5,964 27,906 24,640 78,106 - 14,795. 23,530 16,385 5,883) °219.353 
1960-61 20255, S56. 25,993 23,973) “O9la06 - 13,349 21,904 15,357 966,052 202,240 
1961-62 20,961 5,369 26,294 24,111 72,682 - 13;420'. 23,296 “14.278 ~Sork Vetoes. 
1962 Arrangements 
1962-63 24-012, 16,931 ° 29,147 25.518) “665773 - 135705" 22,895) L219 — 203,270 
1963-64 Peis) WeXO SNIPS PAC) = (oye sitll - 12,920 21,868 Teihes]) — 196,505 
1964-65 27,061 8,111 37,668 33,048 96,121 - 18,694 22,002 1,190 — 243,895 
1965-66 34,926 9,490 43,786 39,857 133,115 - 27,250 29,206 _ — 317,630 
1966-67 39,191 10,451 47,902 44,214 151,343 _ 30,500 31,407 — — 355,008 
1967 Arrangements 
1967-68 65,350 14,015 72,536 62,744 273,097 - 37,287 24,522 ~ — 549,551 
1968-69 TDSTS N61 25 19.439") (OS 123922249 - 46,822 30,307 - — 708,631 
1969-70 95,897 19,095. 89,859 85,538 439,585 — 50,722 72,548 — — 853,244 
1970-71 96,707 19,804 91,704 89,233 408,729 - 52,217 96,426 - — 854,820 
UNS) 110,076 20,842 94,597 93,978 446,549 - 50,045 54,834 - — 870,921 
1972 Arrangements 
1972-73 112,754 23,669 104,293 104,798 446,104 — 58,057 94,182 — — 943,857 
NOTES: 


(1) The payments in this table consist of payments described in successive fiscal arrangements statutes as “equalization” (including 
transitional guarantees for Quebec, Manitoba, Saskatchewan and Alberta from 1962-63 to 1964-65 and for Saskatchewan in 1967-68) 
plus the Atlantic Provinces Adjustment Grants. Payments for the years 1967-68 to 1972-73 include amounts in respect of tax points 
abated for post-secondary education. 

(2) The amounts shown are equalization entitlements for the year shown at the left irrespective of when paid. All adjustment payments are 
therefore attributed to the year for which the revenues are equalized. 

(3) The amounts shown for the years 1957-58 to 1965-66 are final. The amount for 1966-67 is final subject to a small revision in respect of 

estate tax equalization which will be finally determined in 1972-73. The amounts for 1967-68 to 1969-70 are final except for the 

adjustment following determination of the June 1, 1971 population. The amounts for 1970-71 are estimated; they consist of the 
interim amounts paid in 1970-71 plus an estimate of the adjustment to be made in March, 1973; no account is taken of the post-census 

population adjustment. The amount for 1971-72 consists of the interim amounts being paid during that year. The amount for 1972-73 

is the Federal Main Estimate for that year. 

While the payments are grouped by quinquenniel arrangement, there were mid-period changes in (a) 1958-59 (when the Atlantic 

Provinces Adjustment Grants were started) and (b) in 1964-65 when the standard of equalization was raised from national average to 

top two provinces but natural resource revenues were dropped as a positive element of equalization. 
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Fiscal Year 


1957 ARRANGEMENTS 


1957-58 
1958-59 
1959-60 
1960-61 
1961-62 


1962 ARRANGEMENTS 


1962-63 
1963-64 
1964-65 
1965-66 
1966-67 


1967 ARRANGEMENTS 


1967-68 
1968-69 
1969-70 
1970-71 
1971-72 


1972 ARRANGEMENTS 
1972-73 


EQUALIZATION PAYMENTS PER CAPITA BY PROVINCE, 1957-58 TO 1972-73 


213 


PEL N.S 
31 25 
56 ay 
59 39 
54 36 
HN 36 
65 39 
67 42 
74 50 
87 58 
96 63 

129 96 
147 105 
174 118 
180 120 
188 r23 
213 135 


(Dollars) 


101 
113 
EY) 
143 
149 


164 


NOTES: See accompanying table on absolute amount of payments. 
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12.0 
HYPOTHETICAL ILLUSTRATION OF ALTERNATIVE METHODS OF CALCULATING EQUALIZATION 
TO A NATIONAL AVERAGE STANDARD 
(Calculated with reference to equalizing provincial revenues from gasoline tax) 
Assumptions: 


(1) Two province federation: Province A, wealthy, with 3,000,000 people, and Province B, poor, with 2,000,000 people. 
(2) Province A has per capita consumption of 20U gallons of gasoline and Province B, has per capita consumption of 100 gallons of gasoline. 
(3) Province A has a tax per gallon of 16¢ and Province B has a tax per gallon of 22¢, for respective yields of $96 and $44 million, totalling 


$140 million. 


Calculation of Equalization using National Average Rate of Taxation Approach 


Province A Province B 

1. Revenues to be equalized 
2. Population 3 million 2 million 
3. National average revenues per capita (line 1 = line 2) 
4. Tax base 600 million gal. 200 million gal. 
5. National average rate of taxation (line 1 ~line 4) 
6. Provincial yield at national average revenues per capita 

(line 2 x line 3) $84 million $56 million 
7. Provincial yield at national average rate of taxation applied 

to own base (line 4 x line 5) $105 million $35 million 
8. Equalization entitlement (line 6 — line 7) = $21 million 
Calculation of Equalization using Fiscal Capacity Deficiency Approach 

Province A Province B 

1. Revenues to be equalized 
2. Population 3 million 2 million 
3. Tax base 600 million gal. 200 million gal. 
4. Share of population 60.0% 40.0% 
5. Share of tax base 75.0% 25.0% 
6. Fiscal capacity deficiency (line 4 — line 5) - 15.0% : 
7. Equalization entitlement (line 1 x line 6) = $21 million 


Algebraic Demonstration that Two Approaches are Identical 


Assumptions: let Ey = equalization entitlement of given province 
let R = revenues to be equalized 
let py = population of given province 


let P 
let by 
let E 


= population of all provinces 
= tax base of given province 
= tax base of all provinces 


Then, as shown in the calculation of equalization using the national average rate of taxation approach: 


Ej 


i 


ls 


iH} 
Ww 
Tcl 
| 
mS 
aI 


}- Be 
Jobe 


which is the fiscal capacity deficiency approach to determining equalization 


Total 


$140 million 
5 million 
$28 
800 million gal. 
17%¢ per gal. 


$140 million 


$140 million 


Total 


$140 million 
5 million 
800 million gal. 
100% 
100% 
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TABLE Il 


FIRST ESTIMATE OF PROVINCIAL REVENUES TO BE EQUALIZED BY REVENUE SOURCE, 1972-73 


Revenue Source 


. Personal income tax 

. Corporation income tax 

General and miscellaneous sales taxes 

. Motive fuel taxes 

. Motor vehicle licensing revenues 

. Alcoholic beverage revenues 

Health insurance premiums 

. Succession duties and gift taxes 

. Race track taxes 

10. Forestry revenues 

11. Oil royalties 

12. Natural gas royalties 

13. Sales of Crown leases and reservations on oil and gas lands 
14. Other oil and gas revenues 

15. Metallic and non-metallic mineral revenues 

16. Water power rentals 

17. Other provincial taxes 

18. Other provincial revenues (including institutional revenues) 
19. Share of income tax on power utilities 


20. Total provincial revenues 


Estimated Revenues 


of the Ten Provinces 


($°000) 


3,015,055 
740,980 
2,437,218 
1,228,342 
426,734 
646,148 
682,981 
213,224 
44,964 
138,604 
181,805 
52,086 
TAGLOS 
78,633 
67,057 
53,801 
S76 A179 
447,467 
23,647 


10,926,634 
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BY LEVEL OF GOVERNMENT 
ON A NATIONAL ACCOUNTS BASIS 
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TABLE 1 


ALLOCATION OF REVENUES BY LEVEL OF GOVERNMENT ON A NATIONAL ACCOUNTS 
BASIS, 1926-1970 


ay bee Revenues 
Provincial- —_—— 

Federal Municipal Total Provincial- 

Revenues Revenues Revenues Federal Municipal 
from own from own from own Share Share 

Period Year Sources Sources Sources of Total of Total | 
($000°000) ($000’000) ($000°000) (%) (%) 
1926 370 437 807 45.8 54.2 
1927 385 460 845 45.6 54.4 
1928 429 489 918 46.7 5353 
1929 396 Rei 933 42.4 57.6 
1930 DAN 538 809 33.5 66.5 
1931 227 508 Has 30.9 69.1 
1932 Pall 487 698 30.2 69.8 
1933 245 467 712 34.4 65.6 
Pre-Tax Rental Era 1934 294 489 783 BSS 62.5 
1935 310 540 850 36.5 63.5 
1936 399 580 979 40.8 59.2 
1937 460 598 1,058 43.5 56.5 
1938 411 610 1,021 40.3 59.7 
1939 455 619 1,074 42.4 S56 
1940 856 674 1,530 §5.9 44.1 
1941 1,493 705 2,198 67.9 Bl 
1942 2,010 662 DAS 1S? 24.8 
1943 2,435 693 3,128 717.8 222 
1944 2,576 721 3,297 78.1 21.9 
1945 2,431 791 3,222 (ES 24.5 
1946 2,595 895 3,490 74.4 25.6 
1947 2.433 1,082 3,815 71.6 28.4 
1948 2,667 1,262 3,929 67.9 B21 
1949 2,645 1,335 3,980 66.5 3i3).5 
1950 2,962 1,471 4,433 66.8 5oe2 
Tax Rental Era 1951 4,099 1,706 5,805 70.6 29.4 
1952 4,616 1,781 6,397 UL! 2eS 
1953 4,734 1,881 6,615 71.6 28.4 
1954 4,531 1,995 6,526 69.4 30.6 
1955 4,926 Doi, ollate 69.0 31.0 
1956 5,610 2521 8,131 69.0 S120 
1957 5,579 23903 8,502 65.6 34.4 
1958 Seo lal Silas! 8,464 62.7 Biles 
1959 6,035 aye 9.612 62.8 Slo 
1960 6,406 3,839 10,245 62.5 Bie 
1961 6,662 4,168 10,830 61.5 38.5 

ee ee er 
1962 6,855 5,057 11,912 57:5 42.5 
1963 7,191 5,482 12,673 56.7 43.3 
1964 8,209 6,102 14,311 57.4 42.6 
1965 8,951 7,032 15,983 56.0 44.0 
Post Rental Era 1966 9,888 8,123 18,011 54.9 45.1 
1967 VORIS2 9,262 20,014 SS 46.3 
1968 11,966 10,723 22,689 S51 47.3 
1969 14,091 12,276 26,367 53.4 46.6 


1970 15,054 13,745 28,799 52:3 47.7 
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TABLE 3 


TRANSFERS FROM THE FEDERAL GOVERNMENT TO PROVINCIAL AND MUNICIPAL GOVERNMENTS, AS A PERCENTAGE 
OF FEDERAL REVENUES FROM OWN SOURCES AND AS A PERCENTAGE OF PROVINCIAL-MUNICIPAL 
REVENUES FROM OWN SOURCES, NATIONAL ACCOUNTS DATA, 1926 — 1970 


Pre-Tax Rental Era 


Tax Rental Era 


Post-Rental Era 


(1) 


Federal Transfers Total Federal 


(2) 


(3) 


Provincial- 
Municipal 


(4) 


Federal Transfers 
asa % of 


to Other Levels Revenues From Revenues From Federal Revenues 


Own Sources 


From Own Sources 


(S) 
Provincial-Municipal 
Transfers Received 
as a % of Provincial- 
Municipal Revenues 
From Own Sources 


$000,000 $000,000 $000,000 (Colt 1532) (Col. 1=3) 
% % 
1926 15 370 437 4.1 3.4 
1927 16 385 460 4.2 Seo 
1928 L7 429 489 4.0 3.5 
1929 17 396 Sushil 4.3 B27, 
1930 25 PEA /Al 538 9.2 4.6 
1931 56 227 508 24.7 11.0 
1932 62 211 487 29.4 1227 
1933 56 245 467 22.9 12.0 
1934 71 294 489 24.1 14.5 
1935 74 310 540 2329 Big 
1936 91 399 580 D238 Nes 
1937 105 460 598 22.8 176 
1938 86 411 610 20.9 14.1 
1939 719 455 619 17.4 12.8 
1940 70 856 674 82 10.4 
194] 54 1,493 705 3.6 Ue 
1942 150 2,010 662 Gis) 220i 
1943 148 2,435 693 6.1 21.4 
1944 iIsys 2-576 TPA 6.0 21.5 
1945 tea 2,431 791 6.5 19.8 
1946 174 2,595 895 6.7 19.4 
1947 192 DEAS Ya| 1,082 7.0 Wet 
1948 150 2,667 1,262 5.6 Tags 
1949 187 2,645 1335 al 14.0 
1950 251 2,962 1,471 8.5 ian 
1951 259 4,099 1,706 6.3 532 
1952 368 4,616 1,781 8.0 20.7 
1953 412 4,734 1,881 Sa7 21.9 
1954 430 4,531 1,995 9.5 21.6 
1955 450 4,926 Dale 9.1 20.3 
1956 485 5,610 2521 8.6 19.2 
1957 $21 525179 2,923 9.3 17.8 
1958 663 5,811 Bal 12:5 21.0 
1959 880 6,035 Saw 14.6 24.6 
1960 994 6,406 3,839 SS 25.9 
1962 1,134 6,855 5,057 UGS 22.4 
1963 1,169 7,191 5,482 16.3 213 
1964 e252 8,209 6,102 15.3 20.5 
1965 1,434 8,951 7,032 16.0 20.4 
1966 1,662 9,888 Sat23 16.8 205 
1967 1,992 10,752 9,262 18.5 PEs) 
1968 2452 11,966 165723 20.5 22.9 
1969 2128 14,091 276 19.4 Mp pe 
1970 3,397 15,054 13,745 DEG 24.7 
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TABLES RELATING 


TO 


TAX COLLECTION AGREEMENTS 
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THE STANDING SENATE COMMITTEE ON 
BANKING, TRADE AND COMMERCE 


The Honourable Salter A. Hayden, Chairman 


The Honourable Senators: 


Aird 
Beaubien 
Benidickson 
Blois 
Bourget 
Burchill 
Carter 
Choquette 
Connolly (Ottawa West) 
Cook 
Croll 
Desruisseaux 
Everett 
*Flynn 
Gélinas 
Grosart 
Haig 


*Ex officio members 
30 Members (Quorum 7) 


Hayden 

Hays 

Isnor 

Lang 
Langlois 
Macnaughton 


* Martin 


Molgat 
Molson 
Smith 
Sullivan 
Walker 
Welch 
White—(29) 


Order of Reference 


Extract from the Minutes of the Proceedings of the Senate, 
March 27, 1972: 


“Ordered, That the Order of the Day for the second reading 
of the Bill C-169, intituled: “An Act to amend the Income Tax 
Act” be brought forward. 


Pursuant to the Order of the Day, the Honourable Senator 
Hayden moved, seconded by the Honourable Senator Bourget, 
P.C., that the Bill C-169, intituled: “An Act to amend the 
Income Tax Act’’, be read the second time. 


After debate, and— 

The question being put on the motion, it was— 
Resolved in the affirmative. 

The Bill was then read the second time. 


The Honourable Senator Hayden, moved, seconded by the 
Honourable Senator Bourget, P.C., that the Bill be referred to 
the Standing Senate Committee on Banking, Trade and 
Commerce. 


The question being put on the motion, it was 
Resolved in the affirmative.” 


Robert Fortier, 
Clerk of the Senate. 
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Minutes of Proceedings 


Tuesday, March 28, 1972. 
(3) 


Pursuant to adjournment and notice the Standing Senate 
Committee on Banking, Trade and Commerce met this day at 9.30 
a.m. to examine the following: 


Bill C-169, ‘‘An Act to amend the Income Tax Act”. 


Present: The Honourable Senators Hayden (Chairman), 
Beaubien, Blois, Bourget, Burchill, Carter, Connolly (Ottawa West), 
Cook, Flynn, Isnor, Smith and Welch. (12) 

WITNESS 
Department of Finance: 
Mr. A. E. J. Thompson, 
Director, 
Corporations and Business Income Division, 
Tax Policy Division. 


After discussion and upon motion, it was Resolved to report the 
said Bill without amendment. 


At 10.35 a.m. the Committee adjourned to the call of the 
Chairman. 


ATTEST: 


Frank A. Jackson, 
Clerk of the Committee. 


Report of the Committee 


Tuesday, March 28, 1972. 


The Standing Senate Committee on Banking, Trade and 
Commerce to which was referred Bill C-169, intituled: “An Act to 
amend the Income Tax Act”, has in obedience to the order of 
reference of March 27, 1972, examined the said Bill and now 
reports the same without amendment. 


Respectfully submitted. 


Salter A. Hayden, 
Chairman. 
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The Standing Senate Committee on Banking, Trade 


and Commerce 
Evidence 


Ottawa, Tuesday, March 28, 1972 


The Standing Senate Committee on Banking, Trade and Com- 
merce, to which was referred Bill C-169, to amend the Income Tax 
Act, met this day at 9.30 a.m. to give consideration to the bill. 


Senator Salter A. Hayden (Chairman) in the Chair. 


The Chairman: Honourable senators, we have Mr. Thompson 
here this morning to answer questions. He is a director in the Tax 
Policy Branch, the Department of Finance. 


Mr. Thompson, in clause 1 of the bill, which deals with the 
reduction in the individual tax, there are two elements. The 
deduction is calculated. One is “the tax otherwise payable under 
this Part”, which refers to section 123 of the act, and also “any 
amount added to the tax otherwise payable under this part by the 
individual for the year, pursuant to subsection (1).”’ That is the 30 
per cent on income earned outside a province. Would you illustrate 
how that would work? Take the man’s tax otherwise payable under 
section 117, which is the individual rate, at whatever his marginal 
rate is. Let us assume that his tax amounts to $2,000. Let us assume 
that he lives in a province other than Ontario, and that some of his 
income is earned in a province other than where he lives. How 
would the second part fit into this, in a calculation? 


Mr. A. E. J. Thompson, Director, Corporations and Business 
Income Division, Tax Policy Branch, Department of Finance: Mr. 
Chairman and honourable senators, in general terms, first of all, the 
tax added that is referred to in paragraph (b) is the tax that would 
apply, say, in the Northwest Territories, in lieu of the standard 
provincial tax of 30.5 per cent. If, in your example, half of the 
individual’s income were earned in the Northwest Territories, then 
this 30 per cent addidional tax would apply to half the tax you 
referred to; that is, $2,000. 


The Chairman: If his marginal rate is 30 per cent, that would be 
another 30 per cent? 


Mr. Thompson: It would be 30 per cent on his tax. It would not 
be on his marginal rate. 


The Chairman: It would be 30 per cent on the tax that would be 
payable in relation to the income from the Northwest Territories. 


Mr. Thompson: That is right. 


The Chairman: Yes. 


Mr. Thompson: That would be the additional tax. Then the 3 
per cent abatement under Bill C-169 would apply to that. 


The Chairman: So the 3 per cent would apply not only to the 
amount you arrive at by virtue of applying the marginal rate but 
also the amount you arrive at by applying the 30 per cent to his 
income in the Northwest Territories. 


Mr. Thompson: That is right. 


The Chairman: We were also told that Ontario had agreed to go 
along with the federal reduction of 3 per cent. For a resident of 
Ontario that means that the 3 per cent reduction is calculated only 
on what his marginal rate produces in the way of federal taxes. 


Mr. Thompson: You are speaking of the Ontario income tax 
liability? 


The Chairman: Yes. | am speaking about an Ontario resident and 
I am applying this 3 per cent reduction under clause 1. If Ontario 
has said it will go along with the federal 3 per cent reduction, then 
this means that the Ontario resident would get a 3 per cent 
reduction on the amount of his federal tax. 


Mr. Thompson: And also on his Ontario personal income tax. 


The Chairman: Yes. I have it straight now. But in any other 
province the resident would be paying income tax on any income 
that he earned in a province other than where he was living. 


Mr. Thompson: Well, in the other provinces there would be this 
3 per cent reduction in the federal income tax, but there would be 
just the standard provincial personal tax. Because those provinces, 
other than Ontario, have not enacted any 3 per cent reduction, their 
usual rate just applies. So thst, for example, if the standard rate of 
personal tax in an agreeing province was 30.5 per cent of the federal 
tax, that rate would continue to appy in 1972 without the 3 per 
cent reduction. 


The Chairman: Oh, yes. 


Senator Flynn: If I pay $2,000 to the federal treasury, I get the 
reduction of 3 per cent. That is $60. If I pay the same amount to 
the Quebec treasury, and I think we pay approximately the same 
amount in Quebec, I do not get the reduction of 3 per cent on the 
tax payable to the provincial treasury. 
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Mr. Thompson: That is correct, because Quebec has not enacted 
any similar reduction, 


Senator Flynn: So the amount payable under this part is really 
the amount payable to the federal treasury after deducting all you 
are entitled to deduct to account for the provincial tax. 


Mr. Thompson: Well, under the new act the provincial tax is 
calculated as a percentage of the federal tax; but, essentially, that is 
right. 


Senator Flynn: Yes. That is why I say that you deduct it before 
you apply the 3 per cent. Ontario has agreed that on the part which 
is deductible from the federal tax it would be paid ot the Ontario 
government and they would allow also a 3 per cent reduction. Is 
that it? 


Mr. Thompson: That is the effect. The mechanics are not quite 
the way you describe it, but that is the effect of it. 


The Chairman: What I was trying ot get at was the real 
application of section 120, which is referred to in clause 1. Section 
120 says that: 


120. (1) There shall be added to the tax otherwise payable 
under this Part by an individual for a taxation year an amount 
that bears the same relation to 30 per cent of the tax otherwise 
payable under this Part by him for the year that 


(a) his income for the year, other than his income earned in 
the year in a province, 


bears to 


(b) his income for the year. 


So it would be a percentage of his provincial income over his 
total income, and that is in addition to his tax where the income is 
not earned in a province. Now, do you say, Mr. Thompson, that 
“province” there applies only to the Yukon and Northwest Terri- 
tories? 


Mr. Thompson: The Yukon and Northwest Territories are the 
jurisdictions to which this section applies, yes. 


The Chairman: If, for example, I lived in Manitoba and I had 50 
per cent of my income in Saskatchewan, I would pay the federal 
rate on my total income and I would get a 3 per cent reduction. 
Then I would pay provincial taxes in Manitoba and Saskatchewan, 
on whatever portion of the income was there, with no reduction on 
that part of it. 


Mr. Thompson: That is right. 


Senator Flynn: Mr. Chairman, did I understand that you were 
reading subsection (1), or were you interpreting it as applying only 
to the Yukon and Northwest Territories? 


The Chairman: I read it, and then I asked Mr. Thompson if it 


applied only to those two jurisdictions. It does not say that in the 
section. 


Senator Flynn: It does not say that? It is by inference only that 
we know that it applies to the Yukon and Northwest Territories? 


The Chairman: Mr. Thompson, what is it that makes you say the 
section applies only to the Yukon and Northwest Territories? 


Mr. Thompson: Well, paragraph (a) of that subsection (1) refers 
to income other than income earned in a province. Then, for this 
purpose, ‘‘province’ is defined not to include the Northwest 
Territories and the Yukon. 


Senator Flynn: Very well. 


The Chairman: I expect we have cleared up that point. Are there 
any other questions? 


Senator Carter: I am not quite clear on the mechanics of it. You 
pay a federal income tax, is that it? You calculate the federal 
income tax and deduct 3 per cent of your federal income tax, and 
your provincial tax then is based on the balance? How do you 


calculate your provincial tax? 


Mr. Thompson: The provincial tax is based on the federal tax 
before the 3 per cent is deducted. 


Senator Carter: Before it is deducted? 


Mr. Thompson: That is right. So the provincial tax stays the 
same unless the province takes its own action. 


Senator Flynn: May I ask what is the amount that the federal 
treasury will lose by this 3 per cent? What is it estimated at? 


The Chairman: Do you mean on the individual? 

Senator Flynn: Yes. 

Senator Cook: It will be $400 million in two years. 

The Chairman: The figures I gave last night were $125 million 


for the 1971-72 year and $225 million for the fiscal year 1972-73, 
for a total of $350 million. 


Senator Flynn: Why is the first year $125 million? 
The Chairman: Because it is only half a year in 1971-72. 


Senator Flynn: And that represents 3 per cent? So what is the 
total amount expected to be collected under the new Income Tax 
Act? 

Senator Bourget: It would be about $8 billion. 


The Chairman: No. 


Senator Bourget: If you multiply $225 million by 33 it gives you 
just about $7.5 billion. 
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The Chairman: The 3 per cent represents $350 million. 
Senator Flynn: | thought you said it was $225 million. 


The Chairman: It is $225 million for the second year, and $125 
million for the first year. 


Senator Cook: You are adding the two years together. He wants 
to know what it is in one year. 


The Chairman: In one year? 
Senator Bourget: It is just about $7.5 billion. 


The Chairman: Well, first of all, it is only a guess. There are 
certain periods in the year when more money comes in than in other 
periods. You see that in the reflection of corporate taxes, for 
example. 


Senator Flynn: I was interested in finding out what is going to 
be collected in 1972 under the new Income Tax Act, and what was 
collected, say, in 1970 or 1971, whichever are the latest figures that 
you have. 


The Chairman: Well, then you would take the $225 million, 
which is the second full year. 


Senator Bourget: And you would get $7.5 billion. 


Senator Flynn: | agree that it would be between $7 billion and 
$8 billion, but how does that compare with 1970-71? 


Mr. Thompson: I do not have those figures on hand, senator. 
They would be in the budget White Paper. 


The Chairman: Would you make a point of getting those figures 
for me, and just drop me a note so that I can send out a memo to 


the committee? 


Senator Flynn: I would be interested in knowing whether there 
is a real reduction in income tax under the new system or new act. 


Senator Cook: The yield could remain the same, and yet there 
could still be a decrease. 


The Chairman: It is supposed to remain relatively the same. 
Senator Flynn: That is why I am interested in this. 


The Chairman: You note my language: “supposed to remain 
relatively the same.”’ The volume may go up. but the relationship is 
supposed to remain the same. 


Senator Flynn: Perhaps the witness could also supply similar 
figures with respect to corporate income tax. 


The Chairman: Yes. Could you give us both sets of figures, Mr. 


Thompson? You can drop me a note and I can distribute it to the 
committee. 


Mr. Thompson: Yes. 


Senator Cook: In other words, the proportion of the Gross 
National Product should go down although the yield might not be as 
much. In theory the proportion of the GNP that the government is 
taking should be a little less, although the actual yield may be alittle 
more since the GNP is going up all the time. 


The Chairman: Are we through with that particular question? 


Then we move into the area of the 7 per cent reduction in the 
corporate tax otherwise payable, and I suppose the main calculation 
is an easy One to make, in the sense that you determine what your 
corporation tax is and you have a reduction of 7 per cent. Is is when 
you come to the refundable portion, both of capital gains tax and 
income tax, that you run into problems, and Senator Bourget and I 
know something about them now. I am not sure yet that the 
procedure we used to arrive at a figure that agreed with the figure in 
the statute is the correct way, but it reached the correct result. 


Senator Cook: Is the department going to issue all companies 
with a slide-rule? 


The Chairman: Mr. Thompson, in dealing with the consequential 
amendments, there are really two of them in clause 3 and clause 4. 
Would you address yourself to clause 3, which is the consequential 
amendment in relation to the refundable tax connected with 
investment income of investment companies? 


Mr. Thompson: Mr. Chairman, clause 3 relates principally to 
corporations which are classified under the act as private corpora- 
tions. The intention of the refund mechanism is that once interest 
income, for example, of a private corporation is passed out as a 
dividend, there would be no corporate tax as such levied on that 
income in the end result. First of all, the corporation pays 50 points 
of tax, but then at the time they distribute they get a refund of half 
of that, and are left with 25 points of tax at the corporate level for 
which the dividend tax credit provides offsetting relief to the 
individual shareholder. So, the individual who puts his investment in 
a corporation for other purposes has the same eventual tax burden 
as if he held the investment directly himself. That is the intention of 
the mechanism. 


Now, with the 7 per cent reduction in the corporate tax—the 50 
points—it necessarily follows that the refund has to be reduced by 7 
per cent as well. That is why you find in clause 3 that the refund is 
93 per cent of what it otherwise would have been. 


The Chairman: It spells it out, because you may have cases of 
corporations having investment periods other than calendar years, 
and that is why you have several of the subclauses appearing in 
clause 3. This covers how to calculate when it is part of one year 
and part of another year so the rate of reduction is constant. 


Senator Flynn: And it applies from January 1, 1972. 
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The Chairman: Yes, but the taxation year of a company that 
starts on July 1, 1971 would end on June 30, 1972, so that you 
have a portion of both years in there. That is why they have gone to 
the extent they have in clause 3 to spell that out. It is not 
complicated; in fact, it is easy to understand that that is the purpose 
of it; but if you were asked to put a name on that 93 per cent, what 
would you call it? 


Mr. Thompson: Well, in a way it is half of the reduced federal 
tax, but I would not want to put a simple name on it. I would be 
interested in your simple name for it, if you have one. 


The Chairman: Well, I am asking you to name it. What you say 
here is 93 per cent of that portion of the amount so determined in 
section 129, but what is the 93 per cent when you get it? What do 
we call it? 


Mr. Thompson: Well, it is easier to describe the amount to which 
the 93 per cent is applied. It is half the corporate tax on the private 
corporation which is refundable; in other words, it is a refundable 
corporate tax to a private corporation. 


The Chairman: Let us take an investment company with an 
income of $10,000. Now it pays out $10,000 in dividends. 


Mr. Thompson: It has interest income of $10,000? 
The Chairman: Yes, and it pays it out in dividends. 


Mr. Thompson: Well, we will have to go through the tax it pays 
first. It has $10,000 of interest income and its gross corporate tax 
liability is $5,000. Then, without this reduction, it has a refundable 
tax of half that, which is $2,500, so that the net tax by the time it 
distributes is $2,500, so it can pay a dividend of $7,500. If it just 
has one individual resident shareholder, let us say, in a 50 per cent 
bracket, he would have a dividend of $7,500 which he would gross 
up to $10,000, and he would have a $5,090 liability against which 
he would have $2,500 credit, so that he would pay a further $2,500 
in tax and end up netting $5,000. On the original interest income of 
$10,000 he has netted $5,000, the same as if he had held the bonds 
directly. 


The Chairman: That is all very well, but now let us apply the 7 
per cent refundable. 


Senator Beaubien: Mr. Thompson, did you say “‘bond interest”’? 
Surely you do not gross up on bond interest? 


Mr. Thompson: No, but if the interest is received by the 
company first and tax is paid in this manner, it emerges from the 
company as a dividend. Instead of being interest of $10,000, it 
emerges from the company as a dividend. 


Senator Beaubien: I understand that, but | thought you said 
“bond interest” at one stage. 


Mr. Thompson: | was just pointing out that if this were interest 
on bonds and if he received the interest directly, the net amount 


after taxes would be the same as if the bonds were held in the 
company. 


The Chairman: Now let us get down to the reduction part of it. 


Mr. Thompson: The figures get a little harder to recite, but the 
$5,000 corporate tax liability would be reduced by 7 per cent, so 
that it would end up at $4,650. The refund would be 93 per cent of 
$2,500, what it would otherwise be under the terms of the 
legislation. This would be half the corporate tax after the reduction, 
or, in other words, $2,325. So, in this particular case the 
corporation would have a surplus of $7,675 which would be a little 
more than it otherwise would have enjoyed. 


The Chairman: Yes, if there is a tax reduction it would have to 
enjoy some surplus. 


Mr. Thompson: Yes, that is right. It could then pay a dividend of 
$7,675 which would be grossed up, as it was before, and with a 
credit for that gross-up. 


Senator Flynn: The purpose of the bill is to allow a seven per 
cent reduction of the tax otherwise payable. It does not matter 
what the mechanism is. That will be their problem, I am afraid. 


The Chairman: Yes, I was curious to know how simple or 
difficult this matter was arithmetically. It is not merely a case where 
you take 93 per cent of the tax otherwise payable in relation to the 
part which is refundable. First of all, on an interest income of 
$10,000 the tax otherwise payable would be $5,000 which is the 
general corporate tax. Then, if the refundable is 50 per cent of that 
amount you are actually paying $2,500. When I figure the seven per 
cent reduction, it is seven per cent of the basic tax of 50 per cent as 
it has been affected and reduced by the amount of the refundable. 
This is supposed to translate into this rate of 93 per cent. But of 
what is this 93 per cent? 


Mr. Thompson: It is 93 per cent of the refundable tax. 

The Chairman: 93 per cent of the $2,500 that I have used in my 
illustration. In that case, instead of receiving a refundable of $2,500, 
I will receive $2,500 less the seven per cent? 

Mr. Thompson: That is correct. 


The Chairman: Is that clear to the committee? 


Senator Connolly: Mr. Chairman, I suppose that from the 
taxpayer’s point of view the forms which he is required to fill out 
will, in fact, reflect the provisions of the sections; and this would be 
a fairly simple calculation, provided he is confident that the form 
actually complies with the provisions of the Act. 


The Chairman: Well, quite apart from that, it would be very nice 
if the members of this committee understood how this works out. 


Senator Bourget: It is our business to know how this works out. 
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Senator Cook: I feel you are asking too much, Mr. Chairman. 
The Chairman: No, I do not think so. 


Mr. Thompson: Mr. Chairman, I might add that the combined 
effect is to reduce the net corporate tax by seven per cent. This has 
to be split between these two items, because the refund may not 
take place at the same time. 


The Chairman: It could work out this way: if the intention is to 
reduce the basic tax by seven per cent, seven per cent of $5,000 is 
$350. Under the law, this is divided equally between the tax which 
you pay and the amount of refundable tax which you receive. If 
that $350 is divided in this manner, my real tax deduction is $175, 
is that correct? 


Mr. Thompson: That is correct. 


The Chairman: That was our approach last evening, was it not, 
Senator Bourget? 


Are there any other questions on this matter? 


Senator Bourget: Last evening | required Senator Hayden's 
assistance because he drew my attention to the fact that it was a five 
per cent abatement and it was calculated at five per cent. 


Senator Flynn: The provincial corporate income tax is not 
decreased by these reductions. 


Mr. Thompson: No, the provincial corporate tax would apply at 
the same rate. 


Senator Flynn: Yes, perhaps with the exception of Ontario. 


Mr. Thompson: No, they have only adjusted the personal income 
tax. 


Senator Connolly: In other words, as Senator Flynn has 
indicated, if the federal authorities reduced or increased the taxes, it 
would be up to the provinces to levy their own taxes accordingly. 
What is done on the federal level does not affect the rate or amount 
of the provincial tax. 


The Chairman: | think that is correct. 


Mr. Thompson: In general terms, that is correct. 


The Chairman: Are there any other questions on this subject? 


If not, let us turn to clause 4 which has to do with refundable 
capital gains. This is the point at which the figure of 91.25 per cent 
may become enshrined for all posterity. This rate reflects the 
reduction by reason of the refundable portion of the capital gains 
tax. Would you care to explain how you arrived at the figure of 
91.25 per cent? 


Mr. Thompson: There are a number of ways to look at it. 


The Chairman: Let us deal with an actual case. This applies to 
mutual funds and private investment companies, is that correct? 


Mr. Thompson: Mutual funds and investment corporations. It 
does not apply to private corporations which are covered under 
another provision, It applies to the capital gains of mutual funds and 
investment corporations as defined in the Income Tax Act. 


Senator Carter: Does it apply to capital gains for individuals? 
The Chairman: No, this is a corporate tax. 


Senator Flynn: The three per cent tax would apply to the capital 
gains tax payable by an individual. You just consider half of your 
gains as income, and it should be taxed as such. It would be 
interesting now to have a capital gain. 


The Chairman: Mr. Thompson, | hope this problem will not 
take as long for you to figure out as it took Senator Bourget and 
myself last evening. 


Senator Connolly: | prefer your suggestion, Mr. Chairman, that 
we take an actual case and work from there. 


The Chairman: The witness is taking an example now. 


Mr. Thompson: For instance, in the case of a capital gain of 
$190 in the mutual fund, one-half of the capital gain is taxable, in 
other words, $50, and is subject to federal corporate tax of 40 per 
cent, which is $20, and provincial tax, for the sake of simplicity, of 
10 per cent, which would be $5. There is therefore $25 of tax and 
the mutual fund has $75 of surplus. Without the current reduction 
the federal government refunds the whole $20 upon distribution by 
the mutual fund. I might point out that that is all the tax it receives. 
The province is expected to refund the other $5, so that the mutual 
fund corporation would be in a position to distribute the whole 
$100 of capital gain. 


The Chairman: The tax is applied finally against the person who 
receives the distribution. 


Mr. Thompson: Yes. 
Senator Connolly: At the marginal personal rate. 
The Chairman: That is right. 


Mr. Thompson: Yes, it would be taxed to the individual investor 
as a capital gain. 


Senator Connolly: The whole $100. 
The Chairman: The individual would receive his tax credit. 


Mr. Thompson: No, this would be a capital gain, Mr. Chairman, 
half of which would be included in income. 


The Chairman: You are correct. Half would go into income. 


Pil. 
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Senator Connolly: Therefore half would be taxed at his marginal 
rate. 


The Chairman: And half would come out without tax. 


Mr. Thompson: The portion with which we are concerned is the 
$20 of federal tax. 


Senator Connolly: I believe the purpose was clarified at a 
committee meeting earlier, but it has escaped me. The tax is levied 
on the mutual fund, $20, for example, for the federal government 
and $5 for the provincial government, before distribution is made. 


The Chairman: Both of them being refundable. 


Senator Connolly: When the distribution is made they become 
refundable. Why is that course taken? 


The Chairman: To force distribution. 

Senator Connolly: ] remember now. That is it. 

Senator Flynn: Is it a good thing to force distribution? 

The Chairman: In some aspects it is. 

Senator Connolly: It is in a mutual fund. I suppose it would be 
bad in an operating business, where the capital might be needed for 
re-investment. 

The Chairman: That is correct. It would be bad in a business 
which is set up to accumulate funds for certain capital purposes. 
They would pay a penalty for doing that and would have to assess 
whether to do it in that manner, as individuals, or borrow the 
money. 

Senator Cook: If they can borrow. 

The Chairman: These are aspects with which, while we comment 
on them today, we are less concerned than with the arithmetical 
mechanics. 


Senator Flynn: Yes, we have passed the act. 


Senator Connolly: I had forgotten the reason for it, but there is 
no question that it is as you say. 


Mr. Thompson: I might comment with respect to that broader 
question that if the capital gain to a mutual fund or private 
corporation is not distributed within the year, the taxes will still be 
refundable in a later year. 

The Chairman: Is there not a limit of four years? 


Mr. Thompson: No, there is no limit, 


Senator Flynn: It could be distributed 10 years later and the 
same credit would be granted. 


Mr. Thompson: That is right. 
The Chairman: But when is the tax payable? 


Mr. Thompson: The corporation would have to pay the $25 of 
tax, but so would an individual. 


Senator Flynn: But the refund would be received in any event 
upon distribution of the surplus. 


The Chairman: That is correct, but the tax bite would apply in 
the year in which the gain was made. 


Mr. Thompson: That is right, but it applies equally to an 
individual. 


The Chairman: That is correct. You were going along the route 
to arriving at 91.25 per cent. 


Mr. Thompson: We are concerned with the federal tax refund 
which, in this example, is $20, being the net federal rate of 40 per 
cent applied to half the dividend. 


Senator Connolly: Half the capital gain. 


Mr. Thompson: Yes, you are correct, it is the capital gain. The 7 
per cent reduction is applied not to the net federal rate of 40 per 
cent, but to the gross federal rate of 50 per cent, resulting in a 
reduction of 3.5 points. 


Senator Connolly: This will confuse the committee because now 
you are not speaking of percentage, but of percentage points. 


The Chairman: We have reached the point of saying that in 
dealing with this type of corporation to begin with the basic rate is 
applied. If we stop there, the 7 per cent reduction would be 7 per 
cent of the 50 per cent. Is that right? That would be 3.5 per cent. 


Senator Connolly: No, because the 50 per cent is not tax. This 
is a reduction in tax, not a reduction in taxable amount. 


The Chairman: No, that is quite true. Maybe we had better do it 
in dollars and keep to our example of $10,000. 


Mr. Thompson: We could continue with the $100 of capital gain. 
The tax reduction of 7 per cent for 1972 results in $1.75 on $20. 


Senator Bourget: To apply that to $100, $1.75 must be 
multiplied by 5, 


Mr. Thompson: If we could just carry on with these figures for 
the moment, we have $20 of refund, but the tax reduction of 7 per 
cent amounts to $1.75. The net federal tax to be refunded is 
therefore only $18.25. 


Senator Carter: $1.75 is 7 per cent of $25, is it not, rather than 
of $20? 
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Mr. Thompson: This is the point I endeavoured to explain 
before. That is correct, because mechanically the 7 per cent 
reduction is applied to the federal tax before the 10-point provincial 
abatement. The confusion arises from this. 


The Chairman: This is where the honourable senator and I 
became confused last night. I believe you may have been the author 
of this schedule, which reads something like this, that the effect of 
the 7 per cent reduction of these capital gains may be shown 
arithmetically as follows. The first item is the basic tax, which in 
those circumstances in relation to this type of company, under 
section 123 is 25 per cent. The full rate is 50 per cent, but since we 
are speaking of capital gains, it is 25 per cent. A 7 per cent 
reduction on 25 per cent is 1.75 per cent, resulting in an effective 
tax rate of 23.25 per cent. 


The next thing we must do is deduct the 10 per cent abatement 
for provincial tax from the 25 per cent, which is the basic tax on the 
capital gain. That gives us five, and gets our actual federal tax 
liability down to 20. The 7 per cent reduction of 1.75 gets the 
effective tax rate, after reflecting the reduction, down to 18.25. 


We got that far all right last night, senator. The refundable then 
comes in. Can you pick up from there, Mr. Thompson? 


Mr. Thompson: In the case of a capital gain on a mutual fund, 
the entire federal tax is refunded. Therefore, it is the same figure. 


The Chairman: If the entire federal tax is refunded, why is there 
a tax reduction? 


Mr. Thompson: Well, mechanically, if the entire capital gain ona 
mutual fund is distributed in 1972, there is no federal corporate tax, 
and therefore there is no corporate tax reduction. In other words, 
the 7 per cent applies only to whatever net federal tax there is on 
the capital gain on a mutual fund. If distribution is assumed in the 
same year, which is likely to be the case, there is no net federal tax 
on mutual funds, and therefore no corporate tax reduction. 
However, the individual investor would report the capital gain, and 
would claim his personal tax reduction. 


The Chairman: Is it fair to say that the refundable portion of the 
capital gains tax, by reason of the 7 per cent reduction on the basic 
rate, is less than it would otherwise be? 


Mr. Thompson: Yes. 


The Chairman: Is that not where the difference develops? The 
refundable would be 25. That is half the corporate rate, but 
according to our calculation, it gets down to 20. That is what the 
refundable would be—No, the refundable would be 18.25, which is 
the effective tax rate. 


Mr. Thompson: Yes. That is the net federal tax of 20, minus the 
7 per cent reduction on $25. 


The Chairman: | have gone that far with you. Now, how do we 
end up with 91.25 per cent? 


Mr. Thompson: The $18.25 is 91.25 per cent of $20. 
Senator Connolly: Yes. 
Senator Flynn: It is 70 per cent of $25. 


Mr. Thompson: Which is $1.75, which is 8.75 per cent of $20. 
Therefore the reduction is 8.75 per cent of $20, or, putting it 
another way, one is left with 91.25 per cent of the $20 refund. 


Senator Flynn: One does not need to go to the same trouble 
when calculating the refundable portion of the tax. In clause 3 it 
says 93 per cent, which is 100 less the 7 per cent decrease. Generally 
speaking, the percentage of decrease is based on the rate of 50 per 
cent. 


Mr. Thompson: The fact that the 7 per cent applies to the basic 
rate of S50 per cent causes this difficulty, because the federal 
government keeps only 40 points, really. 


Senator Flynn: [ suppose we have to make an act of faith. 
The Chairman: Did you say “‘fate” or “‘faith’’? 
Senator Flynn: Both. 


Senator Blois: Is it not possible to have a bill drafted in simpler 
terms? We have here people who are experts, and they do not 
understand it, and you have been working on this since last night. 
How is a small corporation likely to figure it out? Surely there must 
be a way of drafting the bill in simpler terms which the average 
person can understand. 


The Chairman: The delay on my part, and that of my 
professional assistant, in reaching a conclusion last night was 
because we did not immediately seize on the 10 per cent provincial 
abatement which reduces that basic tax rate. Therefore our figures 
were out. The moment we recognized that the 10 per cent 
provincial abatement should be reflected, the figures fell into place. 
To simplify it and to apply the reduction in situations where there is 
an element of refundable tax is difficult, no matter what one might 
say about it. Since the reduction is primarily a reduction in the basic 
rate, one has to start from there and move along, and still reflect the 
refundable portion. 


The department has selected one way of doing this. It has been 
consistent in clauses 3 and 4 by taking 93 per cent and 91.25 per 
cent. I suppose they might just as easily have used the figure 8.74 
per cent. 


Senator Flynn: It is not the fault of the drafters. It is a political 
decision to reduce by 3 per cent the present rate. Instead of saying, 
“We are decreasing the rate by 3 per cent”, it might have been 
better to say, ‘‘We are decreasing the rate from 40 per cent to 37 per 
cent.” Let us have fixed figures. Replace the figures that are 
presently in the bill with more definite figures. It is not the fault of 
the drafters; it is the fault of the decision-makers. 
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The Chairman: Instead of using these calculations, would it not 
be more practicable to take the result of these calculations and then 
take a percentage figure? 


Mr. Thompson: Part of the difficulty with refunds, Mr. 
Chairman, is that they may not occur at the same time as the 
original tax. The other approach was considered, but this seemed to 
be the preferable one. 


Senator Carter: The $18.25 figure is what we get back. Instead 
of $20, we get $18.25. 


Mr. Thompson: It represents both what one pays the federal 
government and what one gets back upon distribution. 


The Chairman: You get back the effective rate. 


Senator Carter: One is going to get it back, anyway. It does not 
seem to amount to much. One might as well pay 20 per cent and get 
back $20 as pay 18.25 per cent and get back $18.25. 


The Chairman: Except that the law entitles you to a refund on 
capital gains tax and it is limited to 7 per cent. You have to reflect 
that in connection with the basic rate, and that requires a 
calculation. 

I am sure there would be a good deal of yelling if you said, 
“Well, we will simplify this and recommend that you pay $20 and 
receive $20 back”. 


Senator Flynn: I suppose the problem is that all of this is done 
by computers. 


Senator Flynn: Computers will check all the returns. 
The Chairman: Yes. 


Senator Flynn: You do not like me to exaggerate the importance 
of computers in your department. I can understand that, but in fact 
that is the case. 


Mr. Thompson: The Department of National Revenue uses 
computers to some extent. 


Senator Fiynn: My experience is that if the computer fails to 
register a payment made to the government it takes a long time 
before it is found. 


Senator Cook: You know what they say about programming 
computers: Garbage in, garbage out. 


The Chairman: We have dealt with the two consequential 
clauses. 


Senator Carter: Before we go on, Mr. Chairman, may I just make 
sure that I have this straight? The $100 is cut down to $50 because 
only half of a capital gain is taxable, and you then take 40 per cent 
of that, which is $20, and the refund is calculated by taking 91.25 
per cent of $20, instead of going through all of the mathematical 
calculations you went through. Is that what you do? 


Mr. Thompson: That is right. The refund is 91.25 per cent of the 
$20. 


Senator Carter: And the $20 is the net amount, once the federal 
share and the provincial share are taken out? 


Mr. Thompson: Yes. 


The Chairman: The only two clauses left are the transitional 
ones, and I] think they speak for themselves. The transitional clauses 
provide a legal basis, technically, for giving these benefits which are 
given in 1972—in other words, to enable them to apply right 
through the period that we are dealing with which includes 1971. 


These clauses provide that transitional authority, do they not, 
Mr. Thompson? 


Mr. Thompson: That is right, to pro rate the time period 
according to the way the fiscal year overlaps January 1, 1972. 


The Chairman: They are really dealing with the overlapping of 
fiscal periods. 


Mr. Thompson: Yes. 


The Chairman: Are there any other questions, or is the 
committee ready to agree that we report the bill without amend- 
ment? 


Hon. Senators: Agreed. 


The Chairman: Thank you very much, Mr. Thompson. We 
appreciate the course of lectures and higher mathematics which you 
gave us this morning. 


The committee adjourned. 
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Order of Reference 


Extract from the Minutes of the Proceedings of the Senate, May 
iI a iy 9 


“With leave of the Senate, 
The Honourable Senator Hayden moved, seconded by the 
Honourable Senator Fournier (de Lanaudieére): 


That the Standing Senate Committee on Banking, Trade and 
Commerce be authorized to examine and consider any bills 
based on the Budget Resolutions relating to income tax in 
advance of the said Bills coming before the Senate; and 


That the Committee have power to engage the services of 
such counsel, staff and technical advisers as may be necessary for 
the purpose of the said examination. 


After debate, and— 
The question being put on the motion, it was— 
Resolved in the affirmative.” 


Robert Fortier, 
Clerk of the Senate. 
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Pursuant to adjournment and notice the Standing Senate 
Committee on Banking, Trade and Commerce met this day at 9:30 
a.m. to consider: 


The procedure to be adopted by the Committee with respect 
to the matters referred to in the Order of Reference of May 
16, 1972. 


Present: The Honourable Senators Hayden (Chairman), 
Beaubien, Benidickson, Blois, Burchill, Carter, Connolly (Ottawa 
West), Cook, Croll, Isnor, Lang, Martin, Molson, Smith and 
Welch—(15). 


Present, but not of the Committee: The Honourable Senators 
McDonald and Mcliraith—(2). 


In attendance: Mr. C. A. Poissant, C.A., of the firm of Thorne, 
Gunn, Helliwell and Christenson, engaged as Tax Consultant to the 
Committee and Mr. Charles Mitchell, C.A., of the firm of Thorne, 
Gunn, Helliwell and Christenson, engaged as Tax Consultant to the 
Committee. 


Upon motion it was Resolved that the document entitled 
“Comparison of May 8, 1972 Budget Proposals and Re- 
commendations of the Standing Senate Committee on Banking, 
Trade and Commerce” be printed as Appendix to these Proceedings. 


Following a lengthy discussion the Committee adjourned at 
12:40 p.m. to the call of the Chairman. 


ATTEST: 


Frank A. Jackson, 
Clerk of the Committee 
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Ottawa, Wednesday, June 14, 1972 


The Standing Senate Committee on Banking, Trade and 
Commerce met this day at 9:30 a.m. to consider the procedure to 
be adopted respecting the Order of Reference of May 16, 1972. 


Senator Salter A. Hayden (Chairman) in the Chair. 


The Chairman: Honourable senators, you have in the brown 
envelopes that were distributed all the basic material you need. | 
should warn you that Proceedings No. 47, of November 4, 1971, 
containing the preliminary report and recommendations of the 
Committee, is now out of print, and | believe the copies you have 
are Xerox ones. If you lose your copy it will be difficult to replace, 
unless you have somebody else’s Xeroxed. 


Among the other material that you have is an analysis made of 
the budget and the proposed amendments. You have a copy of that 
indicating what the Senate’s recommendations were and what the 
budget proposals were. You should also have a CCH statement, 
which ties in the resolutions to the bill. You therefore have, I think, 
all the basic material you need. You also have copies of the 
committee proceedings of the two appearances that Mr. Benson 
made before the committee. 


With us this morning is Mr. Albert Poissant, who was with us 
when we were dealing with Bill C-259, and also Mr. Charles Mitchell. 
I was going to suggest that the way in which we might look at this is 
to consider the recommendations that have been accepted. So far as 
the recommendations that are not dealt with are concerned, I think 
we should look at what our recommendations were and attempt to 
come to a conclusion as to whether we still have the same view 
towards those recommendations. At this time there is no intention 
to fault anybody. If the government made its decisions to include 
certain recommendations of the Senate and not to include others, 
that is their decision. As and when the bill comes to us, it will be 
our decision whether we accept that or propose any amendments. 
All we are looking for here is to get an understanding of the scope 
and extent of the recommendations that we made and that have not 
so far been incorporated in the bill. 

There is one item that has been called to my attention. We made 
certain recommendations and comments in connection with the 
departure tax. In his budget speech the minister made the statement 
that he thought the treatment that was incorporated in Bill C-259 
was too harsh, and that he would have a series of amendments to 


propose. 


Senator Beaubien: That is in relation to people leaving the 
country? 


The Chairman: Yes. What they will be we do not know. All we 
know is what we suggested. Therefore, it will be difficult to make 
any comment on that. We will have to wait until those amendments 
are proposed. There may be a number of those instances. 


Senator Croll: Mr. Chairman, I would like to make a few 
preliminary observations. From your outline of the course of action 
you propose, it is my view that the purpose is to bring pressure to 
bear on the government for special consideration for a small group 
which the government did not deal with in the last budget speech. 
As I said in the house, special pleading on behalf of special interests 
who seek special privileges leaves a greater tax burden on the rest of 
the taxpayers, and more particularly on those Canadians 25 per cent 
of whom are existing on less than $5,000 a year. 


In addition to that, I consider it highly improper and unethical 
for two members of the chairman’s law firm to appear before a 
Committee as experts, to be anointed with the mantle of the 
prestige of the committee and the advantages that can flow from 
that. For that reason I object to the procedure taken, until such 
time as the bills come before us for examination. 


The Chairman: Senator Croll, one of the comments you have 
made would appear to be a reflection on me. | take it you intended 
that. 


Senator Croll: I have said what I had to say. It is there. I made it 
clear, and I wrote it out in order that I might not be mistaken in 
what I said. 


The Chairman: If I might answer what you said, first, would you 
care to tell us who the “small group” is that you are referring to as 
looking for special privileges? 


Senator Croll: Those people on whose behalf you spoke the 
other day in the Senate, saying that these and these matters had not 
been given consideration, or had not been accepted by the 
government. 


The Chairman: You call it “‘a small group.” The evidence we had 
in relation to that group was that there were about 50,000 people in 
it. | do not know whether, in your estimation, that is a small group 
or not. In mine that is a large group. 


Senator Connolly: Mr. Chairman, I am a little concerned about 
the discussion here. First of all, I should like to say this to Senator 
Croll. In connection with the appearance of two lawyers from the 
chairman’s law firm in Toronto, I think we were very fortunate to 
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have experts come and advise us on the bill. As it happened, these 
men had done the work that they did before our committee with a 
great many legal organizations—the Canadian Bar Association, the 
Upper Canada Law Society and others, and no doubt at meetings in 
the private sector and the industrial sector of the country which are 
considering the tax bill. 


They happened to be from the chairman’s office, but I do not 
think that made a particle of difference so far as we were concerned. 
They were explaining the bill and they were experts. 

The Chairman: that they were invited by the 
committee. 


Plus _ this, 


Senator Connolly: Whether they were invited by the committee 
or not did not matter too much to me. Of course, they would have 
to be invited by the committee. The fact is that they came here and 
did this work, without charge—except, I gather, for their expenses, 
and I am not sure of that—and I think the committee benefited 
tremendously from that. 


That is just one small point, and I am sure Senator Croll will 
probably come to the same conclusion that I have reached. I have 
no interest one way or other in regard to this bill. I want to make 
sure we get good legislation. I think this is the motive which 
activates all of the members of the committee. 


On the general point of “special interest,” I do not suppose that 
anybody who is a taxpayer can be excluded from the class of having 
a special interest. | am conscious, and I think we are all conscious in 
this committee, of the fact that, because members are leaders in the 
industrial community, the business community and the professional 
community here and there, there is always overhanging us the 
possibility of a charge that we have a special interest. 


Perhaps it is useful that Senator Croll has raised the point. When 
there is nothing else to write about on Parliament Hill, the press 
corps will write about this committee and ‘“‘the special interests” 
that it has. I think there is a value to this committee, to the public 
at large, and certainly to the economy, in having people with the 
know-how and experience that the people on this committee have. 
They introduced a business point of view, which is a very important 
point of view, because it is the private sector that has its neck on the 
fence in connection with the growth and development of the 
economy. If we have people here who can make a contribution that 
will indicate what can make the economy work better, I think we 
are doing something for the benefit of the country. 


As I say, I personally do not think I have ever found myself in 
conflict, despite the fact that I have some professional connections. 
Even if there is a possibility of conflict, I think the members of this 
committee have been able, and I think they are able, to segregate 
their personal and professional and business interests from the 
interests of the country. 


I think this committee has performed well: I think it has done a 
service to the Senate and to the country. 


Senator Beaubien: Mr. Chairman, last year when we had Bill 
C-259 before the committee, we came to the conclusion that there 
were about eight amendments that we would have put into the bill. 
We would have amended the bill in eight different cases, if we had 


had the time. We came to the conclusion that if we put in the 
amendments, that would not give the time to the House of 
Commons to deal with them and return them to us in time to pass 
them before the end of the year. The Senate was convinced that, 
unless the measure was passed before the end of the year, it would 
create a hardship for the people of the country because they would 
not know where they stood when facing 1972. 


Therefore, we told the Minister of Finance that we wanted him 
to consider these eight amendments. He did not say he was going to 
put the eight through, or which he would put through or which he 
would not. What he did say was that there would be an amending 
bill. The Senate accepted that, because the Senate said that if there 
is an amending bill we could put them in, if they have to be put in, 
if they are not put in by the government. 


That is how it stands, and that is what we are here for. Could 
someone run over very quickly or quietly the eight amendments, 
and have Senator Croll tell us where we are acting for special 
interests? I think it is a most unworthy reflection on the chairman, 
and I do not think it makes any sense. Therefore, let us go over 
them and let Senator Croll tell us where we are acting or trying to 
act for a special interest. There were eight amendments, were there 
not? 


The Chairman: They are in the material. 


Senator Beaubien: If it is eight amendments we are trying to put 
through, let him tell us where we are doing something under the 
counter, as it were, for a special interest. 


Senator Cook: I must say I agree with Senator Beaubien. I think 
the amendments proposed have as much validity now as they had 
then. I agree that we felt it would not be proper for us to press the 
amendments at that time, because of the dire consequences it would 
have. But we have not at any time abandoned our amendihents. We 
thought they were good then, and we think they are good 
amendments now. I do not think, frankly, that there is so much 
confrontation with the government as there might be with some 
chap in the Department of Finance who is advising the government. 
I do not think it is any more valid now, and I think it should be 
smoked out so that we may see where we stand. 


There is no question about this, except on this one, if I 
understand it rightly, the profit-sharing plan which I think is the one 
which was referred to, is it not? I was convinced at the time that 
there was an injustice being done to these people and I still feel that 
way. 


The Chairman: We can get on with our business, if there is no 
other comment. All I can say, in so far as what Senator Croll has 
said is concerned, is that he did not answer my question—in other 
words, he says the words speak for themselves. I am prepared to 
leave it at that. 


Any time the committee feels that the chairman is showing some 
interest that he should not, you can easily have another chairman 
take over the functions. That is up to the committee to decide. Any 
moment when you feel that in anything that I do there is any effort 


to support a special interest, you can raise the issue, if I do not raise 
it myself. 
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Senator Connolly: That last remark is a key one; because it is up 
to the individuals on this committee to decide whether or not they 
have a special interest that prevents them from participating. 


The Chairman: As far as I am aware, in all the consideration we 
have given to the tax legislation, I have been concerned only about 
one thing, that is, that we understood what the proposals were, that 
we heard the objections of the people and that, too the extent we 
thought there was merit in the objections the committee dealt with 
them. 


Senator Benidickson: Plus the fact that you did not want to be 
under closure in the final study. 


Senator Croll: In the last session, Senator Benidickson means. 


Senator Molson: I think the point that Senator Beaubien and 
Senator Cook made about our method of dealing with this is valid. I 
remember very well that I personally asked the minister for an 
assurance about some amendments, and we were given the assurance 
that amendments would be made to a number of things. It is 
perfectly true that he did not promise to bring into effect all the 
changes that we proposed. He promised to give them full study and, 
where the government agreed, to bring in the amendments. We 
discussed as to when we would get the amendments. I for one, and I 
think probably 75 per cent of this committee, only agreed to the 
passage of the bill then because of these assurances which we got 
from the minister. 


Senator Benidickson: That was on_ that important 


December night. 


very 


Senator Molson: Then we had further assurances from the 
government. The Honourable Mr. Turner, the new Minister of 
Finance, has since made statements which govern the situation, 
saying, in effect, that the matter in the income tax bill which 
worried us was certainly of concern to the government, was 
certainly going to be considered and that we would probably, or 
perhaps, get amendments if the government still agreed with his 
thinking. 

I would like to read one statement made by Mr. Benson when he 
attended the meeting of this committee on December 13, 1971, at 
page 51:31, of our proceedings. This was with respect to a question 
that these problems were somewhat immediate. I am paraphrasing 
the minister’s statement, but he had said that with regard to most of 
the problems they are not immediate. I remarked, ‘That is a little 
different. They are immediate problems to us, perhaps.” 


Then he said: 


Perhaps they are, but they do not affect one’s taxation 
liability immediately. I am thinking of problems connected 
with international income. There are other things that will 
have to be changed as of January 1. For instance, there will 
be one change with regard to deferred profit-sharing plans, as 
well as others. 


The whole context of these meetings of the committee was that 
the bill was imperfect as it then was, but that passage was of vital 
importance in order that we could start 1972 with some assurance 
of a pattern in order that forms could be issued to enable employers 


to make deductions from employees and other administrative 
procedures commenced. There was, however, this firm governmental 
undertaking that the problems which we had raised—here I disagree 
with my friend Senator Croll and state that they were not related to 
special groups—would be given full consideration. In some cases 
those problems may have related to relatively small groups. In 
others they related to relatively large groups, but as far as we were 
concerned the consideration was the principle of taxation contained 
in the act, rather than a group. 


Our proceedings indicate that a great deal of our time was spent 
in concern for the largest number of people, those in the lower 
income brackets whose taxes were reduced, or those who were 
removed from the taxation roles because of the increased 
exemptions. In my opinion, this committee did not spend its time 
worrying with respect to a small group of their friends, and I do not 
think we are doing that today. We are now proceeding with the 
study we indicated we would carry out, which was considered by 
the government, with the Minister of Finance as spokesman, to be a 
logical procedure to follow in the new year. The only unfortunate 
aspect is that we are getting down to it far too late, because of the 
delays which have taken place. 


The Chairman: If there is no other comment, shall we proceed 
with the business of the meeting? 


Senator Connolly: In view of the fact that Senator Molson has 
referred to the minister’s evidence of December 13, I would point 
out that he returned on December 20 and at pages 52:09 and 
following of the proceedings spoke in a similar manner to his 
statements of December 13. This reference completes the picture. 


Senator Benidickson: Mr. Chairman, I would never have thought 
that my colleagues would express here or even feel self interest. 
That is to the credit of the Senate. On the other hand, I had studied 
these areas as a colleague, in the other place, of Senator Croll. I 
believe we share an ambition that the Senate will never be charged 
with self interest. Senator Croll and I have discussed one or two of 
these possibilities. 

May | say that the young and most competent advisers who were 
provided by the chairman for the assistance of the committee 
impressed me tremendously. I am rusty in the law, but I thought 
they explained matters in an “A, B, C” fashion very well. There are 
other possibilities, but I do not quite share Senator Croll’s view in 
that regard. It was, however, an interesting view. I remain grateful to 
the chairman for making these advisers available, although he could 
not have them compensated. I remain grateful to our former 
Senator Lazarus Phillips for devoting hours and days of work to our 
deliberations because of his regard for the Senate. 


I believe that the chairman’s motion to review an assessment of 
amendments accepted and not accepted is appropriate. 


The Chairman: I would like to make one comment. I consider 
Senator Croll’s statement a reflection on the chairman, that he has 
attempted to promote special interests, and I resent it. It is not true. 
I challenge my friend to establish anywhere in the record that I took 
any such part. My position before this committee when Mr. Benson 
was here, and even before his appearance, was that as long as we 
received an assurance that there would be an amending bill it was 
good enough. 
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Hon. Senators: Agreed. 


The Chairman: If he wished to say that some recommendations 
were good enough, fine; that some he would consider, fine. But our 
position was that as long as we would receive an amending bill we 
could apply some of our thoughts to it. All we want is the 
opportunity to do it. If that is promotion, then it is a peculiar 
interpretation of “promotion.” The motion which I made the other 
day was to refer the proposed amendments in relation to income tax 
to this committee to examine and report. If because I illustrated one 
of the points on which we made a recommendation, and on which 
the minister, in his budget speech, made some comment indicating 
that there will be further consideration in a grouping of deferred 
profit-sharing plans, pension plans and retirement savings plans— 


Senator Benidickson: I watched very carefully, and you added 
many items deserving our attention. 


The Chairman: I just wish to finish what I was saying. This is not 
the first time that Senator Croll has made statements of this kind. It 
is fortunate, from his point of view, that the press is here. Any 
allegation of special interest is bound to be picked up. Whether I am 
inferring that that was his intention, he can draw his own 
conclusion. If he is drawing lines in his criticism of the chair, then I 
am ready to have him draw lines here, in the Senate or in any other 
place; except that when statements are made, they should be 
supported, because they will be reported in the press as statements 
without any search or consideration. Any time that this committee 
needs help in the consideration of a bill, if 1 am in a position to 
provide it, and the committee wants it, Iam prepared to provide it. 
Honourable senators can read every word that was said by these 
people who were from my office, and they will not find the 
promotion of any point of view. They will find clearly an 
explanation of the intent and purposes of the bill, with demonstra- 
tions on the blackboard. 


Senator Cook: With pros and cons. 


The Chairman: Yes. If that is promoting special interests, then 
Senator Croll must have his own interpretation of ‘“‘special inter- 
ests. 


We have with us Mr. Poissant. Subject to what the committee 
may say, I was going to ask him to open the proceedings by dealing 
with recommendations which we made in our several reports, and 
how they were dealt with; firstly, the recommendations which we 
made and which have been accepted in the form which we 
recommended, and whether there have been any variations. 


If it is acceptable to the committee, I would ask Mr. Poissant or 
Mr. Mitchell to deal with that. I think that honourable senators will 
be able to ‘ollow it quite easily if they keep before them the 
memorandum which analyzes the headings. 


Senator Isnor: Mr. Chairman, I am greatly concerned with what 
has happened here this morning, particularly in view of the 
reporting of the proceedings up to the present time. I was 
wondering whether we should take action to suppress the minutes 
up to this point. 


Senator Beaubien: I would like to second that. 


The Chairman: What was the motion? 
Senator Carter: To suppress the minutes up to this point. 


The Chairman: The press is here. We cannot very well tell them 
to suppress it. 


Senator Isnor: It is not so much the press report, but the report 
of the committee’s proceedings. 


The Chairman: As far as the chairman is concerned, there is a 
Hansard report and it should stand. I may want to refer to it at 
some time. 


Senator Isnor: That is carrying it too far. 


The Chairman: I would prefer to have it, and not have any 
suppression or alteration of any sort. 


Senator Connolly: There is no representative of the press here. 
Senator Carter: The press is not represented here. 
Senator Molson: It was earlier. 


The Chairman: There is a Hansard report. Our proceedings have 
been taken down, and I| think they should stand. 


Senator Beaubien: Mr. Chairman, I think we have to consider 
very carefully what you want. I do not think the committee should 
go against your wishes. In a way, I think it would be better if the 
proceedings were not recorded, but that is my own private opinion. 


Senator Molson: I would be frightened to do that. I do not think 
we want to start suppressing things. I believe it is better to let the 
record stand. I think it would be misunderstood if we suppressed it. 


The Chairman: It might provide an opportunity for more 
comment. 


Senator Molson: Yes, or it might turn out to be grossly unfair to 
you, to Senator Croll or to anybody. We know what has been said, 
and I think it should stand. 


Senator Isnor: 
camera. 


It would have been better if it had been in 


The Chairman: But we are not sitting in camera. You have made 
your point without putting forward a motion, have you? 


Senator Isnor: I do not think I made a motion, so we will let it 
go at that. 


The Chairman: All right. It is a matter of record. Perhaps Mr. 
Poissant and Mr. Mitchell will now proceed. 


Mr. C. Albert Poissant, Tax Consultant to the Committee: Mr. 
Chairman and honourable senators, I would say that the summary 
which was prepared and which you have in front of you is very 
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complete. It shows the recommendations that the committee made 
and what is coming out of the budget proposals. Perhaps, before we 
start, I should refer to the priorities which appear on page 51:8. 
They are the nine priorities which were mentioned by Senator 
Beaubien earlier this morning. The first one is Gifts, Bequests and 
Devises to Charities. 


Senator Connolly: You have lost us. 
The Chairman: It is on page 51:8. 


Mr. Poissant: The committee will want to have in mind the 
priorities mentioned. The first one is Gifts, Bequests and Devises to 
Charities. The second is Employees Profit Sharing Plans. The third is 
Deferred Profit Sharing Plans. The fourth is Passive Income. The 
fifth is De Minimis Rule. The sixth is Tax-Exempt Non-resident 
Investors. The seventh is Non-Resident owned Investment Cor- 
porations. The eighth is Private General Insurance Corporations; and 
finally, Deemed Realization on Ceasing to be a Resident of Canada. 


If we go back to the summary, you will notice that passive 
income was one of the nine priorities of your committee. Passive 
income and de minimis rule have to do with foreign control 
property income. We could say that the proposal recommends the 
deferral of the application for two years. 


The Chairman: That is the budget proposal. 


Mr. Poissant: That is the budget proposal. The committee had 
asked for a one-year deferral, if you read (d) on page 1: 


The effective date of implementation of the passive 
income rules be deferred one year. 


The minister in his proposals suggested that he will defer it by two 
years, giving the government sufficient time to study the implication 
of this passive foreign property income. 


The Chairman: And give the opportunity to introduce rules for 
tax on passive income. 


Senator Connolly: In other words, on this one our point was not 
only accepted but was given ‘‘200” per cent implementation. 


The Chairman: On that, yes. 


Mr. Poissant: If you will permit me, Mr. Chairman, there was a 
seminar held at the University of Montreal by the International 
Fiscal Association, the main subject of which was passive income. 
Most of the speakers at the seminar held that a deferral of two years 
was good but was not really giving those corporations that were in 
the process of going into foreign countries the opportunity of 
knowing what will be the legal situation two years from now. I 
might say that these were “cream” speakers from Canada, tax 
experts, and all of them were of about the same opinion, that the 
government should as soon as possible let the public know what will 
be its final intention, because a deferral of two years is good but it 
does not let the Canadian taxpayers know what their final situation 
would be. I make this passing comment, Mr. Chairman, so that the 
committee will know what steps to take in its final decision. 


Senator Burchill: Our recommendation was two years? 


The Chairman: We suggested one year. 


Mr. Poissant: One year was one of the recommendations of your 
committee, made in the absence of definite amendments; that it 
should be deferred at least one year. In some cases that still does not 
solve the problem. The problems of yesterday still remain; they are 
not completely solved, except that some companies might gain the 
benefit by having this additional two years. All in all, unless the 
clear governmental policy is known, corporations like those who 
were here, such as Alcan and Massey-Ferguson, are still in the 
position that they do not know where they are going. 


Senator Cook: All they have done is defer attacking the problem 
for two years. 


Mr. Poissant: That is right. 


Senator Cook: But they have given consideration to the 
amendments that we suggested before, which are perfectly valid for 
us to suggest again. 


The Chairman: The minister in his budget speech did say that 
they were looking at the matter, and that there would be the 
introduction of rules. He has not indicated in what direction they 
will be going. If you want to see what Mr. Benson said on this 
subject, you will find it in volume 51 at page 26, starting at the 
bottom of the page, where he said: 


We are looking at the passive income section. It has been 
misinterpreted to some degree by the public, in that the 
definition is fairly broad and it allows such things as interest 
on receivables and normal amounts that a corporation would 
receive in their business operations as being non-passive 
income. 


Then | interjected to say to the minister: 


The one thing that bothers me about that, Mr. Minister, is 
that there is a good deal of jurisprudence which has been 
developed over the years as to what is income from a business 
and what is income from property; and, unfortunately, we 
have many cases which say that rental income is income from 
property. 

If we are going to have conflicts, we feel there should be 
some clarification so as to be sure that active business should 
not exclude income from property. As to the ramifications of 
that, I cannot tell you at the moment. 


Then Mr. Benson said: 


This is what we have been looking at, but our view was 
that we should make the definition as broad as possible so 
that the normal business operations would not be subject to 
the passive income rules. 


When we started looking at this we felt that if we further 
confined it it would make the jurisprudence more confining 
than we want it to be. We are trying to determine how we 
can best do this. 


So the minister appreciated the problem and the jurisprudence as 
to the distinction between income from business and income from 
property. Under the passive rules in the form in which they were in 
the bill before us, income from property was going to be passive 
income, and it would be subject to full rates of income tax. It would 
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not constitute carrying on an active business in order that dividends, 
for instance, might be brought home and then be subject to 
corporate tax. There was quite a lengthy discussion by the minister. 
The jurisprudence was very clear. I had a bushel and a peck of it 
before me in cases, which I showed to the minister. Now they are 
looking at it. 


When we get into international relationships and the benefit of 
them to Canada, I am sure they would not come under the heading, 
in any sense, of small groups and special interests. In the case of 
Alcan and Massey-Ferguson, they are tremendous employers in 
Canada, and we had evidence from them as to the thousands upon 
thousands of employees. A lot of this employment turns on the 
export market which they have in their international relations. The 
minister realized the problem, and all the present minister has said 
is, ‘We are going into it to decide to what extent the rules should be 
spelled out.” 


Senator Connolly: Could Mr. Poissant tell us whether or not the 
group he heard discuss this matter had made representations to the 
department or to the government in connection with the wisdom of 
having the rules established very soon? 


The Chairman: My understanding is that even before Alcan and 
Massey-Ferguson came before us they had made representations and 
lengthy representations. I would conclude from the information I 
have heard, which admittedly is hearsay, that they have been 
continuously at the job since then, so as to point out what the 
problems are and give any assistance they can in proper drafting. If 
there are no further questions on that, what is the next item Mr. 
Poissant? 


Mr. Poissant: Dividends received from foreign affiliates: all 
dividends received by Canadian corporations from foreign affiliates 
should be exempt from tax regardless of whether the affiliate is 
located in a treaty country or not. 


The Chairman: Would you amplify that a little? 


Mr. Poissant: There is a distinction between a tax treaty country 
and a dividend received from a non-tax treaty country. Your 
committee felt that both should be treated equally, because it was 
not fair for a Canadian corporation to go into a country where the 
Canadian government was not able to negotiate a tax treaty with 
that country, and be penalized because of this. Therefore, Canadian 
corporations invited by the Canadian government to go abroad to 
help, especially the non-developed countries, should not be 
penalized if finally the government was unable to settle a protocol 
or tax convention with that country. 


The Chairman: You are talking about the difference in rate. 
Mr. Poissant: There is a difference of rate. One would be 
according to the tax treaty in this country and the other would be 


taxable at the full rate. The rate is to be 15 per cent until 1976, and 


after that it will be 25 per cent, again unless there is a treaty with 
that country. 


The Chairman: If there is a treaty the rate will be less. 


Mr. Poissant: It will be according to the treaty. 
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The Chairman: Which you would assume would be less? 


Mr. Poissant: Yes. 


Senator Cook: That question is still open. They made no 
comment. 


The Chairman: That is right. 


Senator Molson: On both this item and the first one the concern 
really is to put Canadian corporations on the same footing as their 
international competitors. Is that right, Mr. Chairman? 


The Chairman: That is right. 


Senator Molson: I think the matters have been given increased 
importance in view of the American initiatives with DISC and these 
other programs. 


The Chairman: Their DISC program. 
Senator Molson: And the other program they have in view. 


The Chairman: Where they have special legislation deferring up 
to 50 per cent of tax on exporting companies who come within the 
category of DISC corporations. This would simply enable the 
Canadian exporter in the international market to be, I will not say 
on an equal footing but closer to an equal footing, in competition. 


Senator Connolly: The thinking behind our view was that in 
order to be continued the Canadian corporation would be paying 
tax in the country where they were doing business and the dividends 
would be paid out of the taxpayers’ money. 


The Chairman: Yes. There would be a tax in the foreign 
jurisdiction and then the dividends would be taxable in the hands of 
the Canadian parent of this foreign affiliate; so the condition would 
be worsened. 


Senator Carter: With regard to these amendments, particularly 
the first one, where it is a two-year deferral, how much notice 
should be given, what is a reasonable amount of notice that a 
company should have in a case like that? If this one is deferred to 
1975, should the public not know by 1974 just what the situation 
is, or is that too long notice? 


The Chairman: Obviously, it would be good public relations, but 
there is a deferral now, which the public would know, until this date 
which is mentioned. Presumably the public who are interested will 


have the opportunity of dealing with any proposed rules to govern 
this kind of income. 


It has been the practice of the department to consult industry 
affected, not as to particular rates but on the general theory of how 
their position would be affected. I would say that we are more 
conscious now than ever of how the Canadian position of companies 
operating abroad is going to be affected by Canadian taxation, 
because the threat of special treatment to American competitors of 
Canadian companies which are operating abroad is even greater now. 
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Senator Carter: Unless they had a year’s notice, it could 
seriously interfere with their forward planning. They would want to 
know what they are heading into. Otherwise, they would have to 
plan right up to the last moment. 


The Chairman: | would think that the government would be 
conscious of that. 


Senator Cook: They would probably make their plans, assuming 
that the worst is going to take place. 


Mr. Charles B. Mitchell, Tax Consultant to the Committee: Mr. 
Chairman, if I may interject, I think that last year representations 
were made to Alcan that amendments would be introduced to these 
provisions in about May of this year, this spring. At that time the 
provisions were supposed to take effect in 1973. They said that if 
the provisions were being amended in the spring of this year, they 
would need another year in which to do some house cleaning, so I 
take it they would say they needed two years. 


The Chairman: The next item, Mr. Poissant. 
Mr. Poissant: We are on page 2. The Senate recommendation 
Was: 


3. Farmers 


(a) Provision be made for the continued recognition of a 
farmer’s ““basic herd” as a capital asset. 


(b) Permit a rollover of farm land and any other capital 
property used by an individual in a farming activity (no 
deemed disposition at death). 


There was no comment in the budget at all in respect of that. You 
will recall that this was not one of the priorities. 


Senator Burchill: Was there any comment in the House of 
Commons on that point? 


Senator Beaubien: The basic herd? 
Senator Croll: They discussed it. 


The Chairman: They discussed it. That was when the original bill 
was in the House of Commons. 


Senator Burchill: Later on? 
Mr. Poissant: At budget time? 
Senator Croll: The original discussion. 


Mr. Poissant: There was no discussion, as I recall, at the time the 
budget was tabled. 


Senator Cook: I think Senator, Hays had a very colourful remark 
about that. I do not remember it now. 


The Chairman: He was very concerned at this being brought 
forward. We heard some of the farming groups and agricultural 
associations. We did feel fairly strongly about rollover, where the 
farm has passed down in the family and it is still used for farming 
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purposes. We thought there should be a deferral of any tax in that 
period. There has been no comment on it, so I think this committee 
at some stage, when the bill comes before us, will have to decide 
whether or not it is going to press this point further. It is not a 
decision we need to make at this time. 


Senator Molson: Was there no reference to farmland rollover 
income in Mr. Turner’s speech? 


The Chairman: You mean, in the budget? 
Senator Molson: Yes. 

The Chairman: No. 

Senator Molson: | do not know why. 


Mr. Poissant: There is one rollover. 


Senator Connolly: When we talk about “rollover,” we mean a 
disposition from father to son. 

Mr. Chairman, this is a matter that we will discuss when the bill 
comes before us? 


The Chairman: That is right. 


Senator Connolly: Then we can find out whether or not there is 
any consideration being given to this. 


Senator Cook: If I am right, the minister turned that down flat. 
Senator Beaubien: That is my recollection, too. 
Mr. Poissant: There is no mention whatever. 


Senator Cook: No, but did not the minister flatly reject this 
before us? 


Mr. Poissant: If I recall, yes. He said he did not see any need to 
carry this basic herd provision. On the point of rollover, it was 
mentioned, but I do not recall exactly what he said. 


The Chairman: He turned down the basic herd proposal; and as 
to the other aspect, he said he was going to look at it. 


Senator Cook: Shall we say, he was unsympathetic to the basic 
herd. 


The Chairman: The next item, Mr. Poissant. 


Mr. Poissant: It is also on page 2. The Senate recommendations 
were: 
4. Employees Profit Sharing Plans 

(a) Permit a rollover of property distributed in specie by 
the trustee of an employee’s profit sharing plan to a 
retiring member. 
(b) Do not tax the employee until he ultimately disposes 
of such property, at which time any gain should be given 
capital gains treatment. 
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You will notice that the Senate recommendations were adopted in 
full, by resolution No. 13, if you wish to make a note of that. 


Senator Isnor: No. 4 applied to only one company, did it not? 


The Chairman: No. 4 deals with profit-sharing plans. There are 
two types of plans, profit-sharing plans and deferred profit-sharing 
plans. We had a number of companies in here on the profit-sharing 
plans. 


Senator Connolly: Senator Isnor asked whether No. 4 applied to 
only one company? 


Senator Croll: He was thinking of No. 5. 


Senator Connolly: There are many companies that have em- 
ployees’ profit-sharing plans. 


The Chairman: As far as I know, in connection with No. 5, there 
were— 


Senator Isnor: I am talking about No. 4. 


The Chairman: A number of companies appeared in connection 
with item 4. Our recommendations have been fully implemented. 


Senator Isnor: I thought only one company issued shares to 
employees. 


The Chairman: No. You may have Dofasco in mind. 
Senator Isnor: No. 


The Chairman: Simpsons-Sears appeared in connection with item 


Mr. Poissant: Mr. Chairman, in answer to the senator’s question, 
employees’ profit-sharing plans are of very wide application in 
Canada, although only one company may have referred to it before 
the committee. 


5. Deferred Profit Sharing Plans 
(a) Averaging provisions are inadequate. 
(b) Amounts distributed to a retiring employee should be 
accorded capital gains treatment to the extent that they 
include capital gains realized by the trust. 
(c) Property distributed in specie to an employee should 
be permitted a rollover. 
(d) The employee should not be taxed until he ultimately 
disposes of the property, at which time any gain should 
be accorded capital gains treatment. 


The remarks made with respect to these paragraphs are as 
follows: 


(a) Government sees no reason for not treating these plans in 
the same manner as pension plans and registered retirement 
Savings plans. 

(b) Government to conduct a general review of the taxation 


of retirement income plans, including deferred profit sharing 
plans. 


(c) Amounts in a deferred profit sharing plan to the credit of 
an employee as of January Ist, 1972 (as opposed to amounts 
vested) are to be eligible for averaging under the old section 
36 rules. 


That should read ‘‘section 36 of the act”’. 


Senator Isnor: Did some of us not express preference for that 
over the old section? 


The Chairman: No. Our recommendations in connection with 
deferred profit-sharing plans were to the effect that the averaging to 
which they were entitled under section 36 of the old act should be 
continued. They were more generous than the general averaging 
provisions contained in the bill. The alternative contained in the bill 
was the limited time allowed to opt for the old section 36 averaging. 
That simply meant that when a lump sum payment was made from 
a profit-sharing plan to an employee it was all income. There was no 
distinction made between capital gain and income. The marginal 
rate of the taxpayer was to be the average of his rate in the three 
years before he received the lump sum payment. 


The general averaging provisions contained in the bill that we 
considered were on a five-year basis to establish the marginal rate. 
The other so-called benefit contained in the bill to the deferred 
profit-sharing employee was that he could invest in a forward- 
averaging annuity and simply receive payments of the annuity 
portion each year as income in his hands. The objections made to us 
in evidence were that these employees had entered the plans in 
order to receive a lump sum payment ultimately. They did not 
desire an annuity, and had they known this would be the case would 
not have entered this type of plan. It was also recommended that 
capital gains should receive capital gains treatment. The budget did 
accord capital gains treatment to such gains for profit-sharing plans 
but not for deferred profit-sharing plans. 


The other point was that the bill gave members of such plans 
until January 1, 1972 to take the benefit of averaging under section 
36 of the old act. However, taking advantage of that lost him the 
other averaging benefits. We felt that all averaging benefits should 
remain and recommended that capital gain should be treated as a 
capital gain. We have introduced capital gain as a form of income for 
which the taxpayer is accountable and provided a separate rate. 


Senator Cook: Is it capital gains when realized by employees? 


The Chairman: There are two instances in which capital gains are 
deferred. One is in the fund as the trustee administers it. The other 
is in the accumulation which ultimately is paid to each employee on 
the basis that he is entitled to it. This would contain elements of 
both income and capital gain. We recommended that the capital gain 
element should bear capital gains tax and that the income element 
should receive income tax treatment. The bill provided for 
everything to be deemed income, with no distinction for capital 
gain. 


There arise such cases as where trustees, instead of distributing 
cash to an employee, will distribute his percentage interest in shares 
or securities held by the fund. We adopted the position that the 
capital gain element in that distribution should be taxed only at 
capital gains rates. Secondly, it should only be taxed when the gain 
is realized, because that is the general principle of the bill with 
respect to capital gains treatment. 
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The minister has not accepted those recommendations, and part 
of the statement he made in connection with them appears to 
contain an element of misunderstanding. 


Senator Cook: It does not really make sense. 


The Chairman: As to the position of deferred profit-sharing 
plans, bear in mind that under such a plan the employee uses 
tax-paid dollars for his contributions. He does not take the 
exemption benefits such as those for contributions to a profit- 
sharing plan, a pension plan or retirement savings plan. It is true that 
when he receives the money he does not pay tax on any part of it. 
We felt, however, that this was an arrangement made in 1962 
between the then Minister of Finance, when section 36, with respect 
to averaging, was introduced. Employees were to continue with the 
exemption or deduction of the contribution and to receive special 
averaging treatment under section 36 when the money was received. 
All their tax would be paid at that time, when everything would be 
considered to be income, with no distinction for capital. We thought 
that in connection with deferred profit-sharing plans the same 
treatment should be recommended as that for profit-sharing plans. 


The minister, Mr. Turner, said in his budget speech on May 8, 
19727 


I am not persuaded at this time that the lump sum 
payment out of a deferred profit-sharing plan should enjoy 
any special treatment. It seems to me that payments out of 
such a plan should be treated in much the same manner as 
payments out of pension plans and registered retirement 
savings plans. All three of these types of plans have in 
common the deferral of income tax on the contributions to 
and the income of the plan. 

The misstatement there is that when an employee under a 
deferred profit-sharing plan makes an annual contribution to the 
plan or fund, he makes it with tax-paid dollars, so he does not get a 
deferral; he pays tax on the money he uses. That was the 
concession. Apparently we were told, in the arrangement with the 
Minister of Finance in 1962 when the section 36 averaging was 
brought in, that it was to lighten the burden on the employee when 
he was getting payment out. Instead of having his income tax rate in 
the year in which the money came to him, section 36 said “no”, 
that it would be the average of his marginal rate for the three 
previous years. That could have been of some benefit to him if his 
income were going down during that period. 


The minister has said there is to be a review. What will come out 
of that review, we do not know. It may well be that at the time the 
bill is before us there may be amendments to these provisions. I can 
see scope for one amendment along this line: that in connection 
with capital gains treatment, instead of being for the capital gain in 
the fund, instead of being deferred until it is realized, there might be 
a deemed realization of the capital gain at the moment the lump 
sum payment comes out to the employee. Even that would be a 
substantial concession to the employee, because whatever element 
of capital gain there was, when the money came out to him it would 
carry the 50 per cent marginal rate instead of the 100 per cent rate. 


Trying to look ahead and to read the crystal ball, which I said 
last night I was not able to do with any perception, this may be a 
way of making a distinction between the profit-sharing plan and a 
deferred profit-sharing plan. The minister, in his budget speech, said 
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in connection with capital gains in the fund during the period it is 
operating and capital gains at the end of the road when the payment 
comes out to the employee, that there is a deferral until the gain is 
realized. That is the principle which we recommended for a 
profit-sharing plan. We also recommended it for a deferred 
profit-sharing plan. However, he has not accepted that. 


Senator Cook: He says, “a general review of the taxation 
retirement income plans’’. Would it be in order for us to suggest that 
there be an exchange of views with whoever is making this review, 
or to ask him how the review is getting on? In other words, after 
these reviews take place and are presented it is much harder to make 
any progress and get any change. 


The Chairman: | was explaining the position at the present time. 
We do not have the bill. We are looking at what we recommended 
and how far the bill goes in connection with that. This is an item 
which has not been accepted. We note that, and we have all the 
evidence on record on which we based our recommendations. If 
there is a further amendment when the bill comes in, and there 
might well be because | understand there are representations being 
made in the department on this subject—because, as I indicated 
earlier to Senator Croll, we were told in committee that there were 
at least 50,000 people in these two plans, and witnesses appeared 
before us. If we take that figure of 50,000 and multiply it by at 
least two, we have a fair segment of the population which have been 
saving their money by contributing tax-paid dollars, and the 
employer has been making his contributions subject to the right to 
deduct what the statute permits. But as and when the employer’s 
contribution comes out, it is income in the hands of the employee 
and he pays full marginal rates. 


Senator Connolly: Did I understand you to say that the 
employers contribution to the deferred profit-sharing plan is 
tax-free for the employer when he makes it? 


The Chairman: To the extent provided in the statute of an 
exemption that the employer is entitled to when he contributes to a 
pension plan, a profit-sharing plan or a deferred profit-sharing plan. 
There is an exemption to the employer. 


Senator Cook: But it must be an approved plan. 
The Chairman: It is income to the employee. 


Senator Cook: The plan may go on and on, and then there is a 
sudden change in the ground rules. 


Senator Burchill: When he receives his payment at the end of the 
road, are there any restrictions on how he must invest it? Does he 
have to put it into an annuity? 


The Chairman: Under the bill for a deferred profit-sharing plan, 
the employer is offered several choices. He could buy a forward 
averaging annuity, converting it into an annuity, and, of course, 
only a portion of it would be payable each year to the employee 
and the portion would be income in his hands. He would pay less 
income on that. If he lived long enough he would be paying a 
substantial amount of tax. But the employees who appeared before 
the committee said they were attracted to this plan because of the 
lump sum payments feature, and they were ready to contribute 
tax-paid dollars in order to get this section 36 deferral at the end of 


the road. 
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The bill took away section 36 deferral which they have enjoyed 
for any period after January 1, 1972. If you claimed it, as you were 
entitled to up to that period, you did not get the benefit of the 
general averaging, and the general averaging under the present bill is, 
I think, reasonably generous. It is your average rate over the 
previous five years which, depending on how your income has been 
going, might be substantially less than your income in the year in 
which you get all the money. However, I do not think there is any 
more evidence that we need to look for at this time, because we had 
enough evidence to make a recommendation, and we now have to 
see what happens. 


Senator Beaubien: Mr. Poissant, if there is a capital loss in the 
concept of capital gains, what is the tax treatment? 


Mr. Poissant: In the fund? 
Senator Beaubien: Yes. 
Senator Connolly: Will you repeat the question? 


Senator Beaubien: Whai will be the tax treatment if in the plan 
there is a capital loss? 


Mr. Poissant: It would be exactly as the chairman said. It would 
have the same treatment as a capital gain. In other words, instead of 
getting X thousands of dollars out of the plan, you would get X 
thousands of dollars less the loss that the fund had. That would be 
the net income that you would get at the end of the road, which 
would be subject to normal tax, except for that part of the fund 
that would have accrued to the credit of an employee at the end of 
IOWA 


The chairman gave the distinction between the deferred profit 
and the profit-sharing plan. The only minor adjustments that were 
made were technical amendments. Section 36 will be applicable not 
only on the amount vested in the employee but on the amount to 
his credit at the end of December 1971. This is a major and 
important distinction, because a member could be a contributor to a 
deferred profit-sharing plan but not be entitled to any amount at 
the end of December 1971, because of a special provision in the 
plan, say 10 years of employment and, say, at 35 years of age. As 
the original Bill C-259 was worded, if that amount was not vested to 
the employee at the end of December 1971, he would not be 
entitled to the special election. They have removed that anomaly by 
a provision deeming that there are no restrictions in the plan. In 
other words, if there are $2,000 or $3,000 to the credit of any 
employee in a plan at the end of December 1971, he would be 
entitled to elect under the old section election for that amount. 


The Chairman: Then there is the other point that under the 
proposal the present Minister of Finance made, if you take the 
benefit of thi. section 36 election you are still entitled to take the 
benefit of the general averaging on the rest of the income that may 
come out to you. These two items represent items that we asked 
for, and these have been granted. A capital gains treatment has not 
been granted so far. 


Senator Connolly: It seems to me that there is not a funda 
mental misunderstanding, but perhaps a key misunderstanding here, 
I guess not on the part of the minister, because this is a detail and 
we cannot expect the minister to really appreciate it in the context 
of a budget; there is a misunderstanding or overlooking on the part 
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of officials who are dealing with the details of these sections. I think 
the significant point is the fact that they treat contributions to a 
deferred profit-sharing plan as deductible, the same as contributions 
to a pension plan and a profit-sharing plan. 


The Chairman: In the statement the minister does relate them 
together, and that is not the way it operates. 


Senator Connolly: I think this is a basic misunderstanding, which 
I suppose was by officials in the department perhaps overlooking 
this very important aspect. 


The Chairman: The main thrust of the recommendation we 
made was that the employees in these deferred profit-sharing plans 
were using for their contributions tax-paid dollars. 


Senator Connolly: That is it. My own view is that if nothing else 
happened this portion of our evidence should be referred to the 
officials for consideration. 


The Chairman: The next item is No. 6. 


Mr. Poissant: This is departure tax. This was one of the 
priorities. Your committee asked: 


(a) Minister should have discretion to grant relief in respect 
of a departure caused by illness, by the transfer of an 
employee at the direction of an employer, or by any other 
deserving reason. 

(b) When a taxpayer ceases to be a resident of Canada he 
should be deemed to dispose of all his assets at fair market 
value and should have to pay tax at a fixed rate of say 20% 
on such gains. 

(c) If the taxpayer elects to defer payment of this tax, he 
should not be obliged to pay Canadian tax on his world 
income if he is not in fact resident in Canada in the year of 
actual realization (as the Act presently provides). Instead the 
taxpayer should be subject to Canadian tax on taxable capital 
gains in the same manner as other non-residents (i.e. only on 
the gains actually realized). 


If we stop here, there were some proposals made in resolutions 
No. 7 and No. 12. I do not know at this stage if this is all the 
minister had in mind, but at this stage, as stated in the column 
under Budget Proposals, a Canadian ceasing to be a resident will 
have the right to treat his non-Canadian property as being Canadian 
property, and therefore defer the tax payment on that until the gain 
is actually realized. This is in line with what your committee has 
asked, because your committee has asked that he should not be 
taxed on his world income in the year he realizes the property after 
he ceases to be a resident. Your committee felt this was too harsh, 
that there is no reason why a non-resident should be taxed on his 
world income in the year he makes a gain. Now, by using this 
alternative, I imagine that the Canadian ceasing to be a resident and 
not paying tax immediately will have the right, when he realizes that 
gain, to be taxed only on that gain but not on his world income. 


Senator Connolly: Did you say a Canadian ceasing to be a 
resident? 


Mr. Poissant: To be a resident. 
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Senator Connolly: Do you not mean anybody ceasing to be a 
resident? 


Mr. Poissant: Of Canada. 


Senator Connolly: That is right. If he is a foreigner who has been 
resident in Canada and lives in Canada, your remarks apply to him 
too, do they? 


Mr. Poissant: This is ceasing to be a resident. I assume ceasing to 
be a resident is ceasing to be a Canadian resident. If he were a 
foreigner and does not become a resident, he would not be subject 
to any tax whatsoever. 


Senator Connolly: | may not be following you. Let us say Mr. 
“X” is a British subject who lives in Canada for two or three years: 
then he leaves; he has departed. | take it your argument applies to 
him equally as to a Canadian, myself, for instance, who might want 
to go and live in the Bahamas. That is the only point I am making at 
this time. 


Mr. Poissant: There is another budget proposal in (b), which may 
be what you are referring to: 


Where a person leaves Canada and has not been resident in 
Canada for more than 36 months over the preceding 10 
years, any accrued gains on property which he owned when 
he entered Canada will not be subject to tax when he leaves. 


That is to say, using your example, you have been in Canada only 
two years, and when you entered Canada you had some property. If 
you leave the country after two years you will not have been here 
more than 36 months in the last 10 years and will not be subject to 
capital gains tax on property that you had when you arrived in 
Canada. It would seem that the property you acquired after you 
arrived in Canada might be subject to capital gains tax. 


Senator Carter: Acquired any where or acquired only in Canada? 


Mr. Poissant: Anywhere. Canadians are taxable on their world 
income. You will be subject again to the rule applicable in (a), 
where you could treat those properties as being Canadian taxable 
property. Say, for example, they are Chrysler Corporation shares 
which you had when you entered Canada. When you leave two years 
later you may elect to consider those shares as being Canadian tax 
property, not being taxed at the time of your departure but taxed 
only at the time when you realize or dispose of those Chrysler 
shares. Again, in my view, there might be a problem of collection 


here. 


The Chairman: There is a little word in there, “‘security”’. 
Security in those circumstances, so that you gain that status in 
declaring those assets whenever you have them as being Canadian 
assets. The net result of that is to defer any capital gains tax which 
you might otherwise have to pay, on leaving the country. But there 
is a little question in there,.in the regular print—not in fine 
print—the question of security, that is “subject to provision of 
satisfactory security”. So these recommendations have gone some 
distance in meeting what we recommended, and I would expect 
there will be more changes and more relief. This is one of our 
priority items in the list of eight items. : 
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They have dealt with it in part. The minister in his budget speech 
has said that he will introduce amendments to change the rules in 
certain items in certain ways which he indicated. Until we see what 
they are, we are not really in a position to determine whether 
ultimately all our recommendations are going to be implemented or 
not. We will have to wait for the bill. 


Senator Connolly: Under paragraph (a) of the budget proposals 
column, the words, towards the end of that paragraph, are “taxable 
Canadian property’’. That is a technical term, is it not. I think there 
is a technical definition of ‘taxable Canadian property’’, in section 
115, is there not? 

Mr. Mitchell: That is right. 

Senator Connolly: | suppose that would include securities of 
various kinds that a departing Canadian taxpayer, or a departing 
resident of Canada would hold. 

Mr. Mitchell: That would generally not include securities of 
public corporations, shares of public corporations, but would 
include shares of private corporations. 

Senator Connolly: Foreign public corporations? 

Mr. Mitchell: Foreign public corporations would not be taxable 
under “Canadian property”. Neither would shares of Canadian 


public corporations, but shares of private corporations would be. 


Senator Connolly: Even if those private corporations were 


foreign corporations? 


Mr. Mitchell: That is a technical definition. The term “private 
corporations”’ does not include a foreign corporation. 


Senator Connolly: Under the provisions of the act? 

Mr. Mitchell: That is right. 

Senator Connolly: So a Canadian taxpayer leaving Canada, 
owning shares in a private corporation incorporated outside 
Canada— 

Mr. Mitchell: That would not be taxable Canadian property. 

Senator Connolly: It could not become taxable? 

Mr. Mitchell: No. 

Senator Carter: What about real estate? 

Mr. Mitchell: Real estate in Canada is taxable in Canada. 

Senator Carter: Not outside? 

Mr. Mitchell: Not outside. 


The Chairman: We can go on to the next heading. It is No. 7. 
This was an item that was No. 1 in our list of priorities. 


By KS) 
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Mr. Mitchell: The reference is to resolution No. 10 and 11 in the 
budget. The Senate recommendations were: 


7. Gifts, Bequests and Devises to Charities 


Where capital property is transferred to a charitable 
organization by way of gift, bequest or devise the 
taxpayer should be considered to have disposed of the 
property at its “cost amount”. 


That was what your committee requested. 
The proposal was made in the budget in the following way: 


(a) Where property is gifted to a charity and is suitable for 
actual use in the charity’s activity, the donor may elect to 
value the property at any amount between its cost and its fair 
market value. 


In other words, your committee asked for the cost base to be 
used and the government proposal is that it could be that, or the fair 
market value, any amount the taxpayer wants to choose, in between 
its cost or his cost or the actual fair market value at the time of the 
donation. 


Senator Beaubien: A tax-free zone. 


Mr. Poissant: No, senator, it is not quite that. Let us say that the 
shares of a company cost you $10,000 and at the time you want to 
make the gift the fair market value would be $20,000. You can pick 
up either $10,000 or $20,000, or a value in between. If you pick up, 
say, $15,000, you would be deemed to have realized a gain of 
$5,000, in which case the capital gain follows the normal treatment 
of capital gains, divided by two, and this is the amount which will 
be added to your income; and if added to at the same time, this is 
the amount that will be deductible as part of your yearly allowable 
donation— $15,000, not $20,000 as in the example. 


The .Chairman: Mr. Poissant, you remember that what gave rise 
to this was that we had quite a number of charitable organizations 
appearing before us, and they thought that the provision in Bill 
C-259 would shut off many contributions which they were 
receiving—because of the fact that under Bill C-259, if a person 
made a contribution in property to a charitable organization and it 
was within the limits of the exemption that he could make, when he 
died, if that property had appreciated in value, there was a deemed 
realization which would be carried back and charged against his 
estate for capital gains purposes. They siad this would shut off 
giving donations, because a man may be prepared to accept some of 
those consequences at a time when he is in charge of his own affairs 
and can control their liquidity, but when he is gone and it goes into 
his estate you have not the same guidance and direction. They 
thought the net result would be to change and reduce the character 
of giving. We had many briefs on that. We made a recommen- 
dation—as a matter of fact, it was our No. 1 recommendation in 
order of priority—and I would say that the budget proposals met 
that. Would you say so, Mr. Poissant? 


Mr. Poissant: Yes. 


Senator Carter: Are there any situations in which it would be an 
advantage to the donor to choose a figure above the cost? 


Senator Molson: Yes. 


Mr. Poissant: Yes. If he had a loss carried forward, for instance, 
that is a capital loss which he might want to be offset by capital 
gains, he might want to use this. On the other hand, I would imagine 
that unless he had another type of income in that year, he would 
not get too much benefit, because he would have no deduction from 
this for charitable donations in that year because of the limitation, 
unless, of course, he has other income. I suppose there might be a 
situation where it would be to his advantage to use it. 


Mr. Mitchell: There is also this situation. Take a simple example, 
if the cost is nothing, your cost base is nothing. If you dispose of it 
at a fair market value of $5,000, then it has been disposed of at 
$5,000 and the amount you are taxable on is one-half of that 
amount, $2,500; but your deduction for charitable donations is 
$5,000. So it may be to your advantage to get a $5,000 deduction 
for the charitable donation and only include the $2,500 in income. 
That would depend on what your income would be in that year. 


Mr. Poissant: Mr. Chairman, I would like to make a remark here. 
It seems to me that there will be some restriction in the type of 
donation allowed this treatment. The resolution contained in the 
Special Report Number 14, Extra Edition, CCH, May 9, 1972, at 
page 11, resolution 11, states: 


in the case of any such other donee, as suitable for use 
by it directly in the course of carrying on its public service 
functions, .. . 


This restriction might be very important in the case of a 
painting, for instance. Would that be used by a charitable 
organization as suitable for use by it directly in the course of 
carrying on its public service functions? That is a debatable point. 


The Chairman: Yes, it is almost as debatable as the inter- 
pretation under a bill which may soon be before us as to whether 
something is of significant value or interest to Canada. It may be of 
great value to those concerned with it, but not take away or add 
anything so far as Canada is concerned. It may leave the situation 
the same as previously with respect to income tax, purchasing power 
and wages. The interpretation of this, frankly, would bother me if I 
had to express an opinion as to whether a painting given to a 
charitable organization could be said to be suitable for actual use in 
the activity of the charity. I suppose a painting given to a museum 
would qualify. Otherwise it would have to be sold and the money 
gifted. 


Senator Molson: A charge of 25 cents might be made for 
attendance at a suitable function once a year in order to view the 
picture in the office. 


The Chairman: Yes. Auctions are conducted at which con- 
tributions are made to charitable organizations and the paintings 
sold. I would say, therefore, that it is suitable for use in the activity 
of the charity when it is used for raising money. 


Senator Connolly: What would be the situation were a painting 
given to the Canadian National Institute for the Blind? 


The Chairman: I am not sure that the Braille system goes far 
enough. 


June 14, 1972 Banking, Trade and Commerce BE ae, 


Senator Connolly: People could pay to tour the building and 
incidentally view the painting. 


Senator Lang: This section has been quite widely abused. I can 
understand the qualification, and in my opinion it is reasonable. 


The Chairman: | am not even suggesting in anything | say that I 
criticize the use of the words “‘suitable for actual use in the charity’s 
activity.” 


Mr. Poissant: The next item to which I would like to direct a 
comment appears in the same page, at (b): 


Any bequest to a charity will be regarded as having been 
made in the taxation year in which the taxpayer died, in 
order to enable the taxpayer to deduct the value of the gift 
from his income in the year of death (subject to the normal 
limit on deductible charitable donations). 


The normal limit is the 20 per cent. I would like to say, en 
passant, Mr. Chairman, that perhaps your committee will desire to 
study the possibility of having the excess charitable donation carried 
back one year. In the event a taxpayer died early in a taxation year 
and made such a gift, maybe the 20 per cent charitable donation 
limit would not be applicable and he would lose that benefit. There 
would perhaps be nothing wrong in granting him the right to use the 
excess applied in the previous year. 


Senator Connolly: What do we do with regard to this point? Do 
we just note it? 


The Chairman: We note the point and in any report or 
recommendation we make to the Senate we should include 
reference to it. This committee in due course will make a report to 
the Senate, which may be made before the bill is received and this is 
a point to which we would direct our attention. 


Mr. Poissant: Item 8 is Mining and Petroleum (A) Earned 
Depletion. There were three recommendations made by your 
committee: (A) Earned Depletion; (B) Accelerated Capital Cost 
Allowance: and (C) Transfers of Resource Properties. 


The Chairman: In connection with our priority items, we 
enumerated nine. In 51-8 we added a paragraph in the following 
language: 


Secondly—An Assurance that further consideration will 
be given to items recommended in the Senate Reports but 
not set out in the list of Top Priority Recommendations, 
more particularly in relation to rollovers (1st Senate Report 
P. 47-4) Consolidated Returns (1st Senate Report P. 47-15) 
Mining and Petroleum (1st Senate Report P. 47-10) (2nd 
Senate Report P. 50-8). 


We have now enumerated in the first column of item 8 the 
points we recommended. Mr. Poissant will go through that and tell 
us how far there has been acceptance. 


Mr. Poissant: Out of the three recommendations, only one was 
changed. 


8. Mining and Petroleum (A) Earned Depletion 

(a) All Canadian exploration and development expenses 
should qualify to earn depletion, as should depreciable 
mine assets (whether new or used), depreciable produc- 
tion equipment and natural gas plants, and expenditures 
on new buildings and machinery as well as on expanded 
buildings and machinery. Therefore any expenditure 
which is required to reduce the profit from which 
depletion may be deducted should qualify as an eligible 
expenditure. 

(b) The transitional period to convert from automatic 
depletion to earned depletion should be extended to 
1980, or alternatively, companies should be permitted to 
“bank” eligible expenditures whenever incurred after 
deducting from such “bank” all depletion previously 
allowed. 


The budget proposal had this to say: 


The class of expenditures which earn depletion are to be 
extended to include all equipment acquired after May 8th, 
1972 for the purpose of processing in Canada mineral ores 
after extraction and up to the prime metal stage. This will 
include all processing, whether or not related to a new mine 
or a major expansion, as well as custom processing. All 
income from such processing operations will be considered as 
income against which depletion may be claimed and in 
respect of which the 15 per cent provincial abatement will 
apply. 


The Chairman: With respect to this item, which they have 
recognized, we heard a great deal of evidence regarding restrictions 
on the operation, for instance, of custom milling; and of a major 
expansion of your property, as to whether you should be able to 
write off the cost of that as part of your completion allowances. It 
was very important to people who made this proposal and generally 
to the industry. They have accepted this one recommendation. We 
have to decide what position we are going to take in relation to the 
items that were not accepted, and wait and see if any further 
representations will be made to us by the people concerned. We will 
have another opportunity to consider this when the bill comes to us. 


Mr. Poissant: “Accelerated Capital Cost Allowance”. The 
recommendations were mainly technical in this area, such as 
broadening of the definitions of “building”, “mining machinery and 
equipment”, “social capital transportation costs”, and “major 
expansion of an existing mine.” There was no comment made at all 
on that proposal. (c) Transfer of Resource Properties. 

Senator Connolly: With regard to social capital transportation 
costs, that, I take it, would include sewers, water, and things like 
that, which are supplied in a remote area where capital development 
is going on in the mining field; is that so? 


Mr. Poissant: Yes. 


Senator Connolly: This is a matter of very serious concern and 
interest to provincial governments, if a major mining development is 
occurring in a remote area. 


The Chairman: This was the burden of all the evidence that we 
had, that the direction of mining development is extending close to 
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cities, where there are power installations and everything else. You 
have to start from scratch and provide all the facilities, such as living 
quarters— 


Senator Connolly: Roads, railways, power... 
The Chairman: All the social amenities. 


Senator Connolly: I was wondering whether the provinces had 
made representations on this point. 


The Chairman: Possibly that is one area we should explore. It 
would not be difficult to do for some provinces. 


Senator Connolly: We may see it as a real problem. The 
provinces may see it as a natural problem. They may have to pick up 
the tab for putting in roads, sewers, water systems, although not for 
building houses. 


The Chairman: If our recommendation had been accepted, the 
effect would have been to reduce the amount of income that would 
otherwise be taxable—is that correct? 


Mr. Poissant: That is true. 


The Chairman: In a sense, that would reduce the income to 
provinces. 


Mr. Poissant: What your committee was after was an increase in 
the depletion base, by adding to the definition. In reply to Senator 
Connolly ... 


Senator Connolly: I did not follow the chairman’s comment. 


The Chairman: I said that if the recommendations that we made 
had been allowed, there would be an extra benefit from their right 
to claim depletion in relation to these items. Therefore, there would 
be less exposure to income tax by there being less taxable income, 
and that would reflect on the income available to the province. 


Mr. Poissant: If the province adopted the same definition. 


The Chairman: Yes. I cannot conceive of the federal authority 
adopting it and the province, where the development is taking place, 
not adopting it. The question is: How far does our responsibility go 
in that regard? 


Senator Connolly: Another factor is that perhaps the devel- 
opment organization could supply the services much more cheaply 
and adequately and at much less cost than would be incurred if the 
provinces had to build the road, and get the power lines in. 


The Chairman: Do you think that would be the prime factor in 
the consideration by provinces? 


Senator Connolly: Yes, because they would not have to commit 
their own capital. 
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The Chairman: Therefore, they would support what their federal 
authority proposed. On the other hand, any expansion of that kind 
creating a city, with public buildings, sewers, water, education and 
everything else, affords a lot of opportunities to the province, if it 
has direct control of all that development. Ontario does have an 
Ontario Development Corporation which can make grants. 


Senator Connolly: Yes. And they have the general responsibility 
to develop in underdeveloped areas. Some of these developments 
have a very definite life cycle. Ore bodies can run out. Then the 
towns and all the established facilities are conditioned by the life of 
the mine. Once the mine has been depleted, the town becomes a 
ghost town. We have seen this happen. 


Mr. Poissant: This is something that could be covered by 
regulation rather than by a change in the statute. I have no idea if 
they are still thinking of changing the regulations without neces- 
sarily announcing it in a budget speech. They could do it by 
changing the regulations rather than by stature. 


Senator Connolly: Do I understand that if a mine organization 
goes into a remote area and installs hydro facilities, sewers, water, 
roads, et cetera, by regulation it might be allowed as a base upon 
which they can earn depletion? 


Mr. Mitchell: We are talking about two different things. The 
regulations may say that it is a regular rate for these items, or that it 
is an accelerated rate. I believe that a lot of these social services are 
based on earned depletion. 


Senator Connolly: You think they are available for earned 
depletion? 


Mr. Mitchell: Yes. My mistake; I was looking at the committee 
report. They do not come under earned depletion. 


Mr. Poissant: Mr. Chairman, may I say that the Canadian Bar 
Association and the Canadian Institute of Chartered Accountants 
presented a brief in March of this year. In this brief they make 
pretty well the same recommendation as your committee did. Their 
report says that “building” should include both, a building or other 
structure. It says that the recent decision in the tax case of B.C. 
Forest Products Ltd. versus the Minister of National Revenue 
indicates the need for inclusion of the term “structures”. When it 
talks about “mining machinery and equipment” it says that this 
would not appear to include “access roads” or “‘on-property 
railroads,” as stated in the summary, or “milling” as distinct from 
mining assets, or class 10 type of assets such as “mining buildings,” 
et cetera. They recommend that all of these items be considered for 
inclusion. Finally, they say that the “social capital” includes 
transportation facilities, and that ‘‘transportation facilities” are not 
truly “social capital’ but should more properly be included in item 
1 or 2 of their recommendations. This is along the lines of your 
committee report, to make these definitions more inclusive, or make 
it clearer so that the taxpayer knows exactly what is included in 
“building”, what is included in “mining machinery and equipment”, 
and finally what is included in “social capital transportation costs”. 
Then we come to (c) “Transfers of Resource Properties”: 


The transfer of Canadian resource properties between 
related companies should be permitted to occur without 
incidence of tax. 


There is no comment made. 
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Senator Carter: If I might refer to Senator Connolly’s point 
about the buildings, living quarters and sewers, no company will go 
into a remote area unless they have proved resources to continue for 
at least 20 years to amortize their capital. Over that 20-year period 
they would automatically amortize the social costs, would they 
not? 


Mr. Poissant: Except that you have asked, in your report, that 
this should be in the accelerated capital cost allowance, it should be 
written off faster. It would normally be written off over a period of 
years, but the report asks that it be included in the accelerated 
capital cost allowance, for faster write off. 


Senator Carter: I was thinking about Senator Connolly’s point 
that ore bodies run out after a certain time. Over a 20- or 30-year 
period most of these capital costs and other things would have been 
taken care of automatically. 


Mr. Poissant: Written off; you are right. 
Then we come to No. 9, rollovers: 


The rollover provisions should be broadened to include all 
situations where the underlying ownership remains the same. 


The budget proposals had this to say: 


Rollovers to be broadened for persons leaving Canada 
who resided in Canada over a short term only, for distri+- 
butions of property out of an employee’s profit sharing plan, 
and to perfect the spousal trust exemption in cases where a 
spousal trust is required to pay death duties. 


We referred to this before on the departure tax, and secondly the 
one on the property out of an employee’s profit-sharing plan. The 
other one was the espousal trust exemptions. 


The Chairman: | can tell you that rollovers is one of the items 
included generally in our top priority items. We named nine items, 
and then we said we wanted assurance and further consideration in 
relation to a number of other items including rollovers. I do not 
think we made any specific reference to espousal trust exemption. 
We said basically that the rollover provisions—that is really the 
deferral of tax—should be broadened to include all situations where 
the underlying ownership remains the same. There has been some 
recognition of that to the extent that we have indicated. Two of 
these we itemized in our recommendations, and they have been 
accepted. My recollection is that we did not particularly itemize the 
espousal trust exemption. 


Mr. Mitchell: It may possibly have been referred to in the brief 
that the Law Society submitted to us, but I am not too sure on that 
point. 

Senator Molson: There is a reference here to 47-4. In 47-4 I do 
not see rollovers. As a matter of fact, I do not see 47-4. 


The Chairman: You mean in the top priority? 


Senator Molson: I open volume 47 at 47-5, so I am a little 
puzzled to know where to find 47-4. It is very complicated. There 
must be a 47-4, because that is the reference. 


Mr. Poissant: At 47-13 we see ‘‘Deferred Recognition of Capital 
Gains (Rollovers)”. It is a wrong reference. It should be 47-13. 


Senator Molson: I think we should correct that reference on 
page 8 of volume 51 at the top, in Appendix B, under the last 
paragraph “Secondly”’; it is 47-13. 


The Chairman: We did concentrate on proof reading, but 
sometimes Homer nods. 


Senator Molson: I am not being critical in any way, Mr. 
Chairman. 


The Chairman: What is the next item? 


Mr. Poissant: “Designated Surplus”’: 


The special tax on dividends paid out of designated 
surplus should be withdrawn. 


There is no comment. 


The Chairman: | suppose our position is that if it remains the 
same in the bill when it comes to us we will have to consider the 
evidence we had and decide whether we think there should be an 
amendment. This item was developed in the submission of the 
Canadian Bar Association, and of the Canadian Institute of 
Chartered Accountants on designated surplus at page 7-2 in their 
brief. The 7 means Part 7 under the heading “Acquisitions. 
Reorganizations and Rollovers”. It might be well, rather than have 
me read this into the record, the committee would agree to have this 
printed as part of the record. It is only two paragraphs, about half a 
page. Then, when the committee comes to read the report, you will 
have a handy reference and will not have to dig out of the larger 
volume. 


Is that agreed? 


Hon. Senators: Agreed. 


The relevant paragraphs follows: 


Designated Surplus 

A combination of the substantially re-drafted designated 
surplus provisions, together with the general requirement that 
a gain be recognized on the transfer of assets between 
corporations, will mean that, in general, it will be 
substantially more difficult, when one company purchases 
the shares of another, to combine the real businesses of the 
companies involved. 

We believe that any tax which the government feels 
should be exacted because of the acquisition of one business 
by another should, in general, be payable at the time of 
acquisition, and in most cases by the vendor. To ask that 
substantial additional tax be paid on a combination of the 
acquired and the acquiring businesses at a later date when 
such consolidation may be desirable for business reasons is 
simply to require the business to be continued on a separate 
basis. We doubt that a tax on designated surplus will raise 
significant revenues for the government: rather it will merely 
encourage the continuance of Canadian business in 
fragmented and perhaps uneconomic units. Elsewhere, we 
have recommended that the government review the 
designated surplus provisions with a view to considering 
whether, over some period of time, such provisions might be 
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significantly reduced in their impact. We mention the point 
again here, because considerations involving designated 
surplus also relate strongly to the consideration of the tax 
consequences of acquisitions, reorganizations and rollovers. 


The Chairman: On consolidated returns of income, we called the 
attention of the government to that, if you recall, and there is no 
comment. 


I think many accountants, lawyers and business people felt a 
very strong view that there should be a right to file consolidated 
returns. 


Senator Molson: Mr. Chairman, I believe there has been a change 
in the possibility of its application, in the budget, where the rate of 
taxation on manufacturing activities is different from that of other 
corporate activities, and the matter of consolidation as a result 
would be even more complicated than it would have been before. 


The Chairman: You mean, it would reduce the corporate rate? 


Senator Molson: On some of the corporation’s activities. I have 
not sought any expert advice or had any discussion with experts on 
this. 


The Chairman: Remember the illustration we had here about the 
man who got some legal advice that may not have turned out too 
well? He incorporated individually each hamburger stand as a 
separate company. Some made money and some of them did not. 
On those that made money he had to pay tax, but on the ones that 
did not make money the loss was for his account. He should have 
got good advice. 


Senator Molson: Then you get 
manufacturing in different proportions. 


manufacturing and non- 


The Chairman: Possibly we should make a note to look at this. 
Senator Molson: To re-examine it. 


The Chairman: To see what may be the effect. 


Mr. Poissant: This has not been published yet, the definition of 
what will be “manufacturing.” 


Senator Molson: No, not the definition; but everyone I know of 
is very busy trying to make up their mind as to whether they 
consider certain activities come under one heading or the other. 


When you have large and diversified companies, it is quite a 
problem. 


The Chairman: As between manufacturing and processing. 
Mr. Poissant: The Bar had this to say, Mr. Chairman, with regard 


to these consolidated returns of income: 


We recommend that the government consider the 
adoption of a system of filing of corporate returns of any 
group of corporations in which one particular group of 


shareholders owns, directly or indirectly, 90% of the issued 
shares of each of the corporations concerned. Such con- 
solidated returns would be prepared on essentially the same 
basis as consolidated financial statements, in that profits and 
losses of corporations could be offset and the impact of 
intergroup transactions would be eliminated. 


The Chairman: Frankly, I am just thinking out loud on the point 
you raised. If I can consolidate losses and profits and take the 
consolidated return as the base for may being subject to corporate 
tax, certainly the net that turns out will be the net of the income 
after you have charged off all your losses on operations that are 
operating losses. So, the sum total of what would be left is what 
would be subject to the reduced manufacturing rate or the 
processing rate, if you are in that kind of business. 


Senator Molson: If you are in that and other kinds of business, 
in service industry and in manufacturing, and in different units, and 
where both activities occur in one corporate frame, one corporation. 


The Chairman: You may have to “unframe” or “disframe”’. 
Senator Molson: “‘Disframe” or “reframe”. 


Mr. Poissant: You will have to allocate, as it is your income from 
various sources, but it does not change the need for a consolidated 
return where it is necessary. 


Senator Molson: I quite agree with that. 


The Chairman: I have made a note of it, so that we can look at 
it. 

Senator Molson: I think it does need to be reexamined in the 
light of this amendment. 


The Chairman: That is right. Now, the next one. 


Mr. Poissant: The next is No. 12, and the Senate committee 
recommendation was: 


12. Construction Industry 
The completed contract method on fixed sum contracts 
of under two years’ duration should be incorporated in 
the proposed legislation as an accepted method to 
determine a construction business’ taxable income for 
year. 


In the budget proposals, there was no comment whatsoever. 


Senator Cook: Does that mean that because it was not 
commented on at all it might still come up in the amending act? 
Has it been commented on in the budget? 


The Chairman: If you recall, the construction industry appeared 
before us and did say that as a matter of practice in the 
department—and this is my recollection—they were permitted to file 
on a completed contract basis. But there is nothing in the statute 
which really gives them that right, and they wanted something in 
the statute. I did understand Mr. Benson to say—I have trouble 
distinguishing between the times he was here and the times when I 
was talking to him—that they were going to deal with the 
construction industry by regulation. I pointed out to him that I did 
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not know what the value of a regulation was if you did not have 
some statutory background for it. There is nothing in the proposed 
amendment that would give authority for filing of a completed 
contract method; but the practice has gone on for some years. 


Senator Carter: There was nothing in the previous Income Tax 
Act, was there? 


The Chairman: No. 
Senator Carter: So we are still in the same position? 


The Chairman: Silence in a statutory enactment is an uncertain 
basis on which to pass a regulation, or to presume that forever they 
are going to be effective. Someone may come in sometime and say, 
“There is no law on this. Therefore | am going to disallow it”. The 
only defence you have is that the custom is there, or that is the 
traditional method. I think it is something we should note and 
examine further, and see if the industry has actually received some 
assurance. If they have, it may well be that it should have statutory 
confirmation. 


Senator Cook: In our Proceedings, at page 51:30, Mr. Benson 
dealt with the point of joint venture. 


Senator Connolly: Someone should have asked him what the 
authority was for the present practice or rule. 


The Chairman: Yes. | think | said something to Mr. Benson 
about that. At page 51:30 it says: 


One submission of the construction industry was in connec- 
tion with joint ventures. 


That was another aspect of it. 
Senator Cook: Another aspect, yes. 


Senator Burchill: What is the present practice on a completed 
contract under two years’ duration? Does the contractor, when 
making out his income tax, estimate the amount of profit made so 
far? How do they do it now? 


The Chairman: The explanation they gave to us was that they 
filed on a completed contract basis. | have not examined any of 
their returns, nor do | act for any construction company. So it may 
be that Mr. Poissant or Mr. Mitchell would know more about that 
aspect of it. 


Mr. Mitchell: I believe that statement made to the committee is 
correct, that on contracts of this type the completed contract 
method is used. That means that no profit or loss is reported on that 
particular contract until the job is finished. 


Senator Connolly: It is a sort of cash basis. 


Mr. Poissant: The great disadvantage of this method, which is 
permitted by administrative practice at the federal level, is that they 
say that if you use that method of reporting your income you will 
not be permitted the “holdback” at the end of the year or at the 
end of the contract. The industry says that it is unfair, because the 
government has no right to say that holdbacks are not permitted, 
when the courts have decided that holdbacks were not income. 
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Therefore, the construction industry feels that if the complete 
method is used they should not be refused the right of holdback, 
which is permitted by court decisions. This is the unfairness of 
permitting the use of the complete method in practice, but not in 
the law. Should the department have the right to say that if the 
taxpayer wants holdback, he cannot use the complete method, this 
method is not recognized in the Act but only in practice? Therefore 
the construction industry says: ‘‘Insert the complete method, as a 
recognized method of reporting income, in the Act. Follow your 
practice but do not refuse us the holdback at completion of the 
contract, which we are normally allowed to do.” 


Senator Connolly: Are you referring to the holdback made by 
the principal contractor in respect of subs? 


Mr. Poissant: The general contractor, or subcontractors with the 
general contractor. 


The Chairman: This would take care of the possibility of liens. 
There must be some holdback. 


Senator Connolly: How does the problem arise in respect of the 
holdback by the main contractor in respect of subcontractors? He 
is simply holding back to protect himself against liens and claims of 
various types, but that is not income in his hands. 


Mr. Poissant: Not until it is received. 


Senator Connolly: That becomes income, perhaps, when it gets 
to the hands of the subcontractor. 


Mr. Mitchell: The point is that the amount held from the 
contractor by the person having the work done is still owing. 


Senator Connolly: Do you mean the owner? 
Mr. Mitchell: Yes. 


Mr. Poissant: This could apply, of course, from the owner to the 
general contractor and, in turn, from the general contractor to the 
subcontractor. 


Senator Connolly: The problem arises that if | am the owner and 
hold back 15 per cent, when the contractor receives it it becomes 
income to him. 


Mr. Poissant: When it is actually received, because it was decided 
by the court in the Wilson case that a holdback is not income until 
you are entitled to it. 


Senator Connolly: I can understand the problem of the 
contractor who wishes to be taxed on the basis of completed 
contracts. Was the other problem, connected with holdbacks from 
the contractor by the owner, raised by the industry? 


The Chairman: As Mr. Mitchell told us, the department declares 
that if the filing is on the basis of the completed contract, the 
holdbacks must be included as part of the income on which the 
profit is calculated. If that is not done there is no law to enable the 
filing on a complete contract basis. 


Be 22 
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Mr. Poissant: The next item is Caisses populaires and Credit 
Unions. These amendments have taken place. Item 14, Adminis- 
tration and Enforcement. 


The Chairman: We made certain recommendations in this regard, 
on which there is no comment. We will have to decide when the bill 
is received what we will do. 


Senator Cook: But my note reads: ‘““The amendments to Bill 
C-259 alleviated this problem.” 


Mr. Poissant: Yes, that refers to item 13, Caisses Populaires and 
Credit Unions. Those amendments were made before the final bill 
and were accepted. 


The Chairman: We heard the representatives of Caisses Popu- 
laires and Credit Unions and accepted the views which they put 
forward, which were dealt with in one of our reports. Then, 
suddenly Mr. Benson’s office made an announcement of further 
amendments. These amendments reflected those recommended by 
the committee, not necessarily because we recommended them, but 
the Caisses Populaires and Credit Unions persisted in their 
representations to the minister. It then happened that the 
amendments were in line with what we recommended, having 
accepted the position put forward by these two organizations. We 
have to indicate what happened in relation to our recommendations, 
so it was necessary to include this item in the list. 


We made recommendations with respect to item 14, which refers 
to Administration and Enforcement, and there is no comment. It is 
therefore difficult to say anything more at this time. Should these 
items appear not to have been dealt with at the time the bill is 
received, we will then decide what should be done. 


Senator Carter: For the record, the saving provision in section 
56(3) should perhaps be inserted. It reads: 


(e) The saving provision found in section 56(3) of the former 
Act should be introduced into the present Act. 


It would be useful to insert it here. 


Mr. Poissant: The old section 56(3) provided that if section 
56(1) and section 56(2) are applicable both cannot be used at the 
same time. It is either one or the other. The replacement section in 
the new act seems to provide that the minister could apply both 
section 56, new (1) and section 56, new (2). 


The Chairman: They are civil penalty sections, are they not? 


Mr. Poissant: No, they have to do with misrepresentations in tax 
returns. Section 56(1) provides the four-year limit for imposition by 
the minister of a 25 per cent penalty for misrepresentation in a 
return. Section 56(1) and section 56(2) were penalty provisions, but 


one could not be applied over the other, because of the provisions 
of section 56(3). 


Senator Carter: Under the new act the minister could apply 
both. 


The Chairman: That is correct. 


Mr. Poissant: Of course, the wording of section 56(1) has been 
changed and now the misrepresentation is of any nature, including 
innocent misrepresentation. The wording has been changed in such a 
manner that some commentators say it might not be necessary to 
have the provision of section 56(3) because the wording of section 
56(1) and section 56(2) is so clearly defined that one could not 
encompass the other. Therefore there is no necessity for a saving 
provision. 


Senator Connolly: What do you think? 


Mr. Poissant: I am of the opinion that there should be a section 
56(3). I raised that point in a meeting with Mr. Cohen. I was told 
that some lawyers said there might be a necessity for it, and I still 
believe, because of the wording, that there should be that provision. 


Senator Connolly: I do not question the chartered accountants’ 
interpretation, but we have no real interpretation. 


Mr. Poissant: We do not have before us a copy of the old act. 
Senator Cook: We have to guard against making it too clear. 


The Chairman: If we operate on the principle that a saving clause 
can never be too clear, we would still leave in subparagraph 3, 
making the assurance doubly sure. 


Mr. Poissant: I am not a lawyer but I have been in close contact 
with lawyers. I felt there was some benefit in having 56(3). They say 
that it is not the intention of the minister to apply it, but it should 
be there in any case. Section 163(2), which was the old 53(2), and 
refers to the minister requesting or demanding information. If one 
fails to answer that demand, it might be deemed to be a 
misrepresentation and he will be subject to the penalty provided 
under 163(2). Perhaps I am going too far, because a legal opinion is 
required. 


The Chairman: It is a matter of osmosis. By being in the area 
where legal viewpoints have been expressed around you, you may 
have absorbed some of it. Therefore I am interested in your views. 


Mr. Poissant: Section 163(1) says: 


Every person who wilfully attempts to evade payment of the 
tax payable by him under this Part by failing to file a return 
of income as and when required by subsection 150(1). 


That is the normal requirement— 
Is liable to a penalty of 50 per cent. 
That used to be 25 per cent— 
of the amount of tax sought to be evaded. 


That is the old 53(1) except for the rate. Section 56(2), the new 
section 163(2), says: 


Every person, who knowingly, or under circumstances 
amounting to gross negligence in the carrying out of any duty 
or obligation imposed by or under this Act, has made, or has 
participated in, assented to or acquiesced in the making of a 
statement or omission in a return, certificate, statement or 
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answer filed or made as required by or under this Act or a 
regulation, as a result of which the tax that would have been 
payable by him for a taxation year if the tax had been 
assessed on the basis of the information provided in the 
return, certificate, statement or answer is less than the tax 
payable by him for the year, is liable to a penalty of 25% of 
the amount by which the tax that would so have been 
payable is less than the tax payable by him for the year. 


The Chairman: This is an item that the committee should look at 
in a particular way. 


Senator Molson: In fact, the whole of section 14. 


The Chairman: On 15 we are dealing with the evaluation date. 
That has been taken care of. 


Mr. Poissant: We come now to the pulp and paper industry: 


(a) the concept of “earned depreciation” should be intro- 
duced or, alternatively, additional capital cost allowances 
should be granted. 

(b) expenditures for the control and abatement of pollution 
should be financed by government grants or long-term 
interest-free loans or by special capital cost allowances. 


Your committee received quite a lengthy brief from the pulp and 
paper industry, which wanted a reduction in their taxable profit in 
order to reduce their income tax. However, your committee felt 
that there was not enough justification to support such a request 
which, in fact, meant a reduction of their taxable profit by 
onethird. In (a), (b) and (c) on the same page the government has 
not come out with anything for the pulp and paper industry. 
However, they said they would reduce the income tax rate, as 
Senator Molson mentioned, for manufacturing and processing 
profits to 40 per cent. This industry should qualify. 


Senator Burchill: Why would it not qualify? You used the word 
“perhaps”. I thought that was specially intended for the pulp and 
paper industry. 


Mr. Poissant: It would seem to me that part of the pulp and 
paper industry is sometimes excluded from that type of special 
treatment. I recall, for instance, when there was a special tax under 
section 40A. The logging operation of the pulp and paper industry 
had been excluded from that incentive. 


Mr. Mitchell: | would assume that the industry will qualify for it. 
However, the ways and means motion which has been tabled 
excludes certain enumerated types of companies which will not 
qualify for the abatement. In addition, it says: 


such other activities as may be prescribed by regulation 


Will not qualify. We have no idea what companies may be excluded. 
My assumption is that they should qualify. 


Senator Connolly: What resolution is that? 


Mr. Mitchell: The Ways and Means resolution No. 15 of the 
Income Tax Act. 
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The Chairman: You can see why the word “perhaps” was used, 
Senator Burchill. 


Mr. Poissant: The regulation has not been published yet. There 
may be exceptions there. 


Senator Burchill: Did not the minister explain in the other place 
that this was specially applicable to those industries that were 
competing against other industries? 


The Chairman: When you have a statutory provision, with 
exceptions that may be provided by regulation, one must at least 
sound the word “perhaps” when you do not know what they are. 


Senator Mcllraith: There is some confusion here. You can relate 
it to two things: to manufacturing in Canada or to manufacturing 
for sale in Canada. 


The Chairman: The pulp and paper industry exports. It is their 
operations in Canada which produce the product which they sell. 
The question is whether the profit from those operations, since the 
actual proceeds of sale are gained abroad, has been earned in 
Canada. 


Mr. Mitchell; | do not think there is any ambiguity in the 
resolution itself. 


Senator Mcllraith: Not in the motion, no, but in the summary; 
there is a possibility of that. 


Mr. Mitchell: I agree. 
The Chairman: What resolution is that? 
Mr. Mitchell: That is resolution 15. 


Mr. Poissant: The exclusions are listed at the bottom of the 
resolution, so logging is excluded but not the pulp and paper 
industry; therefore, they should be entitled to the reduced rate. 
They will have to make an allocation between their logging 
operation and their pulp and paper. I have no hesitation in thinking 
that they should qualify amply. 


The Chairman: | notice the point in connection with “earned in 
Canada” is that you find it well down in resolution 15, where it 
says: 

...for the purposes of this provision, the manufacturing or 
processing of goods for sale or lease does not include 


Then there are exclusions. There still might be some question of 
tidying up the language. First of all, the amount is to be 
“determined under rules prescribed for that purpose by regulation”. 
What that will be I do not know, and I would not take a running 
broad jump at it. As for “a corporation’s income for a taxation year 
from the manufacturing or processing in Canada by it of goods for 
sale or lease’, I suppose if they manufacture or process in Canada 
goods for sale or lease anywhere, that would meet that. 


Senator MclIlraith: That meets the point in the summary. It is 
not related clearly to manufacture. It can be argued it is related to 


sale. 
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The Chairman: What triggers the benefit of the tax is that you 
have manufacturing or processing operations in Canada to produce a 
product for sale or lease. It does not say to produce a product for 
sale or lease in Canada. 


Senator Mcllraith: But the summary does. 


The Chairman: In the memo, I agree, those words are misleading. 


Senator Lang: I suggest that the budget proposal is not really 
directed towards meeting our recommendation, but arises out of a 
much broader policy decision. 


The Chairman: Oh yes. 


Senator Lang: incidentally 


recommendation. 


It may only impinge on our 


The Chairman: | think the committee should know that the pulp 
and paper industry when they appeared before us were very 
frustrated. Actually what they presented to us could only have been 
the result of frustration, because it just did not seem to tie together 
and they could not give adequate reasons. We devoted some time to 
study and came up with a proposal. I had letters from the industry 
and some of the company members of the industry association 
afterwards. They said it was only after they had been here, and after 
we had made the recommendations we did, that they were able to 
get what they felt was full and serious consideration of their 
problem. That is a matter of record. Maybe we are reaching out and 
trying to take too much credit, but obviously it did focus attention 
in a very serious way on their problem. They are one of the largest 
employers of labour industry in Canada, so their position is 
important to Canada. We did emphasize that. I am not saying we 
claim that the 40 per cent is the result of the representations we 
made, but it is a recognition of the problems in the pulp and paper 
industry as one of the manufacturing and processing operations. 


Senator Connolly: Only time will tell, I suppose, how helpful the 
reduction of 40 per cent will be. 


The Chairman: That is right, and whether the 40 per cent is 
enough or not. I see some announcements by some of the people in 
that industry that they are going to extend into mining because they 
think there is more future in mining operations than in pulp and 
paper. You may have noticed the interview in the paper with the 
President of Abitibi. 


Senator Lang: They have had an unfortunate experience at 
Abitibi. 


The Chairman: That is right. 


Senator Connolly: Certainly this concept of earned depreciation 
was raised with them when they were here, and they seemed to feel 
it was a new idea. 


The Chairman: I think it was a new idea in relation to this 
industry. However, our main concern, I guess, is the benefits 


accrued, and we may have been around when that happened. The 
benefit as far as we were concerned may have been contributed just 
by association with them. 


Senator Carter: Are you entertaining any briefs on this point, or 
any further presentation or submissions from the pulp and paper 
industry? 


The Chairman: It is a little early to figure out yet. It could well 
be that there might be some briefs by some of the mining and 
petroleum industry. I would doubt if the pulp and paper industry 
would appear. They may feel that they want to work with what 
benefits they have. That may be it. There has been no indication. 


Senator Cook: As a matter of interest, I assume we would not 
press (b): 


Expenditures for the control and abatement of pollution 
should be financed by government grants or long term 
interest-free loans or by special capital cost allowances. 


Really, special capital cost allowances are more important as far as 
income tax is concerned. The other two go outside it, do they not? 


The Chairman: Is it not part of this relief so-called that is being 
given in mining and processing, the special capital cost allowances? 


Senator Cook: I say that is the important thing, but to 
recommend expenditures should be financed by government grants 
is outside income tax really, is it not? 


The Chairman: We have a limit to what we can say. We cannot 
direct the government to spend the money. 


Senator Cook: Really we should put it the other way, and it 
should start off by saying “‘capital cost allowances or’’, instead of 
putting it at the end. 


The Chairman: I would think if we were going to carry it any 
further we would have to be very careful. We are not going to 
propose an amendment to the bill to permit the government to 
spend money. We have to be careful where we reach and how. 


Senator Connolly: Mr. Chairman, we have five more points. Are 
any of them likely to take a long time? 


The Chairman: It is now ten minutes after twelve. Would 12.30 
be a satisfactory time to adjourn? 


Senator Connolly: What is the position this afternoon? What 
about the motion to sit? 


The Chairman: We will have to adjourn until next Wednesday, 
because last night we asked the Senate for leave to sit this afternoon 
if necessary in order to complete our study, when we had brought 
these people here, but there was a dissenting voice so leave was not 
granted to put that motion. As far as I am concerned, I do not 
propose to go back to the Senate and ask for leave again. 
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Senator Carter: You do not have to ask for leave today because 
you gave notice yesterday; there is no leave required. 


The Chairman: I have not seen Hansard so | do not know how it 
is reported. 


Senator Connolly: We can go on until 12.30. 


Senator Beaubien: If we wanted to sit this afternoon I think we 
could probably get the Senate to give consent. 


Senator Connolly: Let us see how we get along in the next 20 
minutes. 


The Chairman: We will go until 12.30 and then decide. Then we 
might run into some more speeches, of the character of those of 
yesterday evening. 


This may be a good place for me to insert a statement of fact. 


This committee, in considering the bill—before the bill itself 
came to us—had 18 sittings, and then it had quite a number of briefs 
submitted as well, in respect of which witnesses did not appear. So, 
in view of the statement which Senator Croll made this morning, | 
just had his attendance checked at those committee meetings. He 
was present on three occasions—at the general meeting on November 
4, at the in camera meeting on December 9, and at the meeting at 
which Mr. Benson appeared on December 13. So there were some 
pretty large assumptions that he made for such a slim record of 
attendance. 


Now, can we go ahead with these items? 


Mr. Poissant: We are at No. 17, on page 9. The Senate committee 
recommendations were: 


17. Tax-Exempt Non-Resident Investors. 
The exemption accorded to tax-exempt non-resident 
persons under the former Income Tax Act should be 
continued in the present Income Tax Act (this area 
pertains to the U.S. teachers group which had a pension 
fund invested in land in Canada.) 


The Chairman: That was one of our priority items. 


Mr. Poissant: In regard to the budget proposals, the remark is: 


Effective January Ist, 1972, the Minister may issue a 
certificate of exemption to any non-resident person that 
meets the requirements of section 212(14)(b) of the Act, 
that is a trust or corporation established or incorporated for 
the principal purpose— 
This is a key phrase here, for the “principal purpose”, whereas 
before the word was “solely”. So this is the distinction. It 
continues: 


—of administering, or providing benefits under an employees 
pension plan and that throughout the three taxation years 
immediately preceding the taxation year in which its 
application for the certificate was made not less than 80 per 
cent of its property was held by it for the purpose of 
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providing such benefits. This provision may well alleviate the 
problem faced by the U.S. teachers fund. 


The Chairman: You will recall that we dealt with this and made 
a specific recommendation. At that time I referred you to the 
speech which the then Minister of Finance, Mr. Walter Gordon, 
made when he introduced the amendments which gave this 
organization the exemption. Bill C-259 was taking away that 
exemption. That time limit within which they would continue to 
enjoy it was not enough to enable them to liquidate their holdings, 
because their investments were in the types of securities that did not 
have any ready market. They were not interested from that point of 
view; they were interested in security. One of the illustrations was 
that they had provided the money to finance all the fuel 
installations, for instance, at Malton Airport in Toronto. They said, 
“We are only interested in security, because we are interested only 
in the income; we are not subject to any tax in the United States 
and up to this moment we have not been subject to any tax in 
Canada, because we have been buying government bonds’. Mr. 
Walter Gordon thought that was a good idea. I guess that his view 
has not changed, because he supported it at that time and 
introduced the amendment to exempt them because it was debt 
securities they were dealing with and not with equity. 


That is still their position. This amendment will continue their 
position. Otherwise, they would be discriminated against and very 
heavily penalized because they could not regulate the interest rate 
on all the advances that they had made to take care of a possible 
incidence of tax. It would be too late to do that. That is one that 
went over a hundred per cent. 


Now we turn to No. 18. 


Mr. Mitchell: Paragraph 18. The Senate recommendation was: 


18. Mining and Petroleum (non-operators). 
The 25 per cent automatic depletion now allowed to 
non-operators in respect of income derived from a royalty 
or other similar interest in a resource property should be 
continued for royalties received prior to 1981 in respect 
of interests which the taxpayer owned at June 18th, 
1971, or which he was obligated at that date to acquire. 


There was no comment at all made in the proposal by the Minister 
of Finance, in this respect. 


The Chairman: That is a 25 per cent automatic depletion. 
Mr. Poissant: Not now allowed. 


The Chairman: It was allowed under the original Income Tax 
Act, but it was amended by Bill C-259. 


Senator Cook: It says which is “now allowed ... should be 
continued”’. 


Mr. Poissant: We are talking about the time this recommendation 
was made, and it was allowed at that particular time. 


Senator Beaubien: It is not allowed any more. 


app AS 
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Mr. Poissant: The chairman has made a good point, that it was 
allowed in the original Income Tax Act, that it is not allowed now, 
but at the time the committee made its report it was allowed. 


Senator Molson: The government has taken a stand on this; the 
government does not want to do anything about it. 


The Chairman: It would appear so, but what we have to decide, 
when the bill comes over is— 


Senator Molson: Whether we want it to come back. 

The Chairman: When we look at all the material. 

Senator Lang: Was not our concern based on the point that the 
proposal would have a retroactive effect, that it would have an 


effect on the ongoing operation of commitments made under the 
old act? 

The Chairman: This was an aspect that we stressed at the time. 
That is why we suggested a date down to 1981, to let all these 
commitments run out which they made when they enjoyed the 
favourable tax position. There is this unfairness of retroactivity in 
doing away with this allowance at this time. 

Senator Connolly: How did we draw the line at 1981? 

The Chairman: I think the evidence we had before us, which the 
association and the industry gave, was that this was the period of 


time which it would take for these things to run out. 


Senator Molson: Ten years. 


The Chairman: That is why we picked the year 1981. 


Senator Connolly: This was a matter of fact, that the arrange- 
ments would expire in 1981? 


The Chairman: We thought that they would have expired by 
1981, and that is why we selected 1981. There is involved in our 
consideration of this the retroactive feature. People make 
commitments and they are stuck with them. Then the law changes. 


Senator Connolly: Changing the rules in the middle of the game. 


The Chairman: Then they need a fair run, to get out of their 
position. 


We turn now to No. 20. 


Mr. Poissant: The Senate committee recommendations are: 


20. Non-Resident-Owned Investment Corporations. 
Senator Connolly: Where are you reading from? 
Mr. Poissant: No. 20. 


Senator Cook: You skipped No. 19. 


Mr. Poissant: Oh yes, we skipped No. 19 because this we referred 
to before. Section 19 was where all the Senate committee 
recommendations were implemented in the budget. 


The Chairman: Very well. Paragraph 20. 


Mr. Poissant: The Senate recommendations in Paragraph 20 
were: 


“The act should ensure that there is neutrality of tax 
treatment as between non-residents who invest directly in 
Canada and those who choose to vest through the media of a 
non-resident owned investment corporation, particularly with 
respect to the treatment of capital gains. 


Here the committee asked simply that this should be the same 
treatment, neutrality. In one or two cases I remember, there would 
be a capital gain treatment given if the matter was held to be foreign 
investments. 


Senator Cook: That would be the Guinness People. 


Mr. Poissant: And they would be subject to withholding tax at 
source when capital gain is to be paid out by way of dividend. 


Senator Cook: There would be no difference between what they 
were doing or achieving, and what the other people were doing? 


Mr. Poissant: That is right, they should go through the normal 
channels. This is all it asks. 


The Chairman: We quoted the department against itself, because 
in their first summary in dealing with the NRO’s they said that they 
asserted a principle that the treatment of investment by a 
non-resident of Canada and by a non-resident-owned investment 
corporation, in other words, whether it is in individual or corporate 
form, should be the same. We quoted that from their own chapter, 
but make no comment. 


Senator Cook: That is certainly one we considered to be very 
important and which should be continued. 


The Chairman: Yes, it was No. 7 in our top priority recom- 
mendations. 


Senator Cook: Because it is a prime source of capital coming 
into the country. 


The Chairman: That is right. 


Mr. Poissant: One of the objections was that the NRO is 
considered to be a “Canadian taxable property” and at the time of 
death would be subject to a deemed realization. It should not be 
treated as a “Canadian taxable property”, because it is held by 
non-residents who hold non-resident shares. 


The Chairman: This was one of our top priority items. We felt 
strongly on it and should take note of that. 


Senator Cook: The whole country benefits from it. 
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; Senator Lang: The philosophy behind the NRO’s is not entirely 
incompatible with the philosophy behind the legislation we are 
about to receive. I would say there is a linkage there. 


The Chairman: | would say if we were to correlate the Income 
Tax Act dealing with NRO companies and with non-residents, the 
individuals, to what would appear to be the ideas of those who 
support the foreign ownership bill, we should repeal all these 
preferences, or conditions for non-residents bringing money into 
Canada. | can imagine the howl of disapproval that would go up 
from coast to coast of any such course. 


Senator Lang: There is a self-evident relationship. 


The Chairman: Yes, but the minister may have considered this to 
be a very sensitive area and therefore would do nothing to focus 
attention on it. After all, in their first summary of tax reform one 
paragraph focused attention on this and stated the principle that the 
treatment of the non-resident in corporate form should be the same 
as that of an individual. 


Senator Carter: Do we know the 
distinction made by the department? 


reasoning behind the 


The Chairman: No, we have had no answer of any kind. Mr. 
Benson made a comment on December 13 when | asked him with 
respect to this. 


Senator Connolly: I thought this was an item he said would 
receive further consideration. 


The Chairman: It is at page 51:29 of the proceedings, where the 
following appears: 


The Chairman: Mr. Minister, one of the recommendations 
we made had to do with non-resident-owned investment 
corporations, and we felt that what you said in the summary 
was exactly what we thought should happen; that is, because 
you are in corporate form instead of individual form your 
position should be equative. But the legislation does not do 


that. 


Hon. Mr. Benson: I will let Mr. Cohen answer that. 


Mr. M.A. Cohen (Assistant Deputy Minister, Department 
of Finance): Mr. Chairman, if you take into account the 
amendments that were tabled by the Government you get a 
situation where, by and large—I cannot say 100 per cent, but 
by and large—the treatment of a foreigner investing in 
Canada, whether directly or indirectly through an NRO, is to 
a large extent... 


You will notice the qualification again. 


... the same. Where you have significant differences is where 
you have an individual from one country investing in a third 
country using Canada as an intermediary and using an NRO 
for that purpose. There there are differences. But for an 
individual investing into Canada, by and large the treatment 
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is the same, given the amendments that were put in to permit 
the flow-through of the capital gains. I think that was the 
main criticism made to us by people who were involved in 
NROs and the Government responded to that criticism. 


The Chairman: Well, if you read the submissions that we 
received, these people who were affected were substantial 
people carrying on substantial operations and representing 
very substantial investment of non-resident funds in Canada, 
and they were getting unequal treatment as against what an 
individual would get. And they referred to the capital gains 
situation. 


Hon. Mr. Benson: That is taken care of in one of our 
amendments. It was taken care of in the house recently. 
Their main complaint in dealing with us was about the gains 
situation and we have taken care of that. 


The position is that we have not found where that has been 
taken care of in the amendments. 


Senator Connolly: They did at least give us some idea of why 
they were doing this, but then the minister said it has been correct- 
ed anyway. 


The Chairman: Yes, so this is something we should really note. 
Senator Beaubien: We should see that it is corrected now. 


The Chairman: We now come to item 21. It was in this respect 
that Senator Lang posed a critical question with respect to life 
insurance and received an answer which seemed to be adequate. It is 
at page 51:37, where Senator Lang addressed the following to Mr. 
Benson: 

The final one was the recommendation with respect to 
life insurance corporations, and in this regard we made the 
following recommendation: 

. that corporate dividend income received and arising 
from investments made by a life insurance corporation 
out of its non-segragated funds in shares of capital stock 
of corporations be excluded from the allocation of invest- 
ment income formula set forth in the proposed legis- 
lation. 

We made a recommendation with respect to that. The minister 
replied: 

We are presently talking to the industry about this. It is a 
technical amendment which would be of some advantage to 
them. That law has been running for two or three years now 
and this legislation has just shaken it down so that they now 
know where they stand. As I say, we are presently discussing 
this matter with them. 


Therefore I would think that we could conclude that it may well 
be that if the life insurance companies, having gained consideration 
by the department, may come back to see us. However, the minister 
agreed at the time that this has developed enough that it is time to 
deal with this item. 


Item 22 is the final one. What do you have to say, Mr. Poissant? 


Bao 
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Mr. Poissant: 


22. Private general insurance corporations. 

(a) Special provisions should be introduced to alleviate 
the position of those private corporations which cannot 
take advantage of “refundable tax” by reason of any 
conflicting or inconsistent statutory law governing their 
conduct. 

(b) Special provisions should be introduced to provide 
that in the case of a private general insurance corporation, 
compliance with the investment requirements of gov- 
erning federal or provincial legislation should not 
constitute ‘‘ineligible investments”. 


The Chairman: I remember what that was. There was a conflict 
between the limitation on investment in a small business corpora- 
tion and where you have a small insurance company. The latter’s 
investment requirements are set out in the Insurance Act. You could 
have the situation where the insurance investments were perfectly 
legal investments under the Insurance Act, but would be ineligible 
investments under the Small Businesses Act. We thought they had 
better get together. It should not be difficult to do this, because the 
administration is in the same department, the Department of 
Finance. We made this recommendation. There is no comment. This 
is something that we should look at again. 


We have come to the end of the road for this morning. We 
should plan to have a meeting on the same day next week, at the 
same time, to decide where we are going from here, whether in 
relation to any of these changes at this time we want to ask the 
minister or some other departmental official the reasons for not 
considering our recommendations. 


We have to be careful, in the light of Senator Croll’s statement. 
He seems to think that this would represent pressuring. I do not 
think it is the view of the committee that there would be any 
pressuring. We made recommendations, and we would like to know 
why they were not accepted. We could be given an explanation, or 
we could be told that it is government policy. If we are told that it 
is government policy, we will have to use our own judgment on 
whether we think there should be amendments. Government policy 
would be on display in a big way if we made amendments. If the 
Senate supported them, the bill would have to go back to the 
Commons. 


Senator MclIlraith: When do you anticipate the bill will come to 
us? 


The Chairman: My own guess would be in a new Parliament. 


Senator Mcllraith: That being so, it seems to me that there is the 
obvious matter of there being insufficient time to consider some of 
these comments. 


The Chairman: If there is not sufficient time, then they owe it to 
us to tell us so. 


Senator Connolly: I am wondering whether it would be a good 
idea for you, as chairman, to write a letter to the minister enclosing 
a copy of this merning’s proceedings for his consideration. 


The Chairman: I am ready to do that. Certainly I think there 
should be a memorandum. There would, of course, be a little more 
freedom in my seeing him and discussing the matter with him. 
Where there is no comment in relation to our recommendations, I 
think that at some stage—perhaps that stage is when the bill comes 
to us—we are entitled to be told why. We may decide that the 
answer is a good one or is not. 


Senator Mcllraith: It seems to me that the time for making that 
decision would be at a later stage. We may be premature. 


The Chairman: The effect of the decision would have to come 
when the bill is before us. The whole object of this exercise now is 
to prepare ourselves so that we may deal with the bill expeditiously. 


Senator Connolly: Do you intend to make a report of this 
meeting? 


The Chairman: There is a Hansard report of the meeting. 
Senator Connolly: I mean a report to go to the Senate. 


The Chairman: We should do what we did on the last occasion, 
and make a report. 


Senator Connolly: You could tie up the comments in a neat 
package. Perhaps you could leave with the minister a copy of our 
proceedings of this morning. In that way you would be following 
the procedure adopted in respect of the White Paper and the Tax 
Reform Bill. 


The Chairman: The committee does not have to make a decision 
today. Are we going to call anybody from the department and ask 
for an explanation at this stage? There is in the budget proposals 
and in the matters relating to the income tax legislation viewpoints 
expressed by the government in relation to those recommendations 
which were accepted, and there has been no comment on other 
items. In connection with some items, they have provided comment 
on recommendations which have not been accepted, namely those 
in connection with pensions and retirement savings plans, and 
coupling the deferred profit-sharing plans with that. They say that 
the whole subject matter should be reviewed. Perhaps that is enough 
for us, and we should decide whether this is something that should 
stand or whether we should insist on amendments. On other items 
on which we made recommendations there has been no comment. 


Senator Burchill: We should decide that at the next meeting. 


Senator Molson: Will you mention these discussions to the 
minister? If there is no acknowledgement or response by the time 
the bill comes forward, there is every opportunity for this commit- 
tee to take whatever action it considers necessary. 


The Chairman: We cannot take any effective action until we 
have the bill. However, our process of education should be a 
continuing one, and it would be very helpful and valuable for us to 
know why these particular items, which we thought were important, 
were not dealt with and not commented on. 
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Senator Beaubien: A chat with the minister would enlighten 
you. He may say that he has not had time to go into these things. 


The Chairman: If you have time to consider the recom- 
mendations, to adopt some of them and make comments on others 
which are not being adopted, and you can ignore another group, 
then I am not sure to what extent the element of “not sufficient 
time” exists. 


Senator Lang: If a memorandum went forward, that would be 
adequate at the present time. 


Senator Carter: Would there be any objection to our having this 
very useful little summary appended to the report of today’s 
proceedings? 


The Chairman: No; it would be a suitable place to have it. 


(For text of summary, see Appendix) 


Senator Molson: Mr. Chairman, before we adjourn, may I say 
that I very much regret that there should have been an element of 
personality introduced into this morning’s proceedings. I am sorry 
that Senator Croll is not here at the moment. I feel that such a 
matter should not have occurred in this committee. I am sure that I 
speak for all members of the committee, with the possible exception 
of one, when I say that I would never question your integrity or 
good faith in your handling of the affairs of this committee. As far 
as I am concerned, you have my confidence and support. 


Hon. Senators: Hear, hear. 
Senator Lang: Make that unanimous. 
Senator Connolly: Make that unanimous. 


The Chairman: We will now adjourn until Wednesday of next 
week at 9.30 a.m. 


The committee adjourned. 
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APPENDIX 


COMPARISON OF MAY 8, 1972 BUDGET PROPOSALS AND RECOMMENDATIONS OF 


STANDING SENATE COMMITTEE ON BANKING, TRADE AND COMMERCE 


SENATE COMMITTEE 
RECOMMENDATIONS 


(a) Definition of term “foreign accrual property 
income” be amended to exclude possible taxation of 
passive income arising out of investment of business 
earnings invested over a short term, interest on trade 
receivables, etc. 


(b) The de minimus rule be broadened. 


(c) The term “foreign affiliate’ be redefined to 
include only those corporations which are controlled 
directly or indirectly by Canadians. 


(d) The effective date of implementation of the 
passive income rules be deferred one year. 


All dividends received by Canadian corporations from 
foreign affiliates should be exempt from tax regardless 
of whether the affiliate is located in a treaty country 
or not. 


(a) Provision be made for the continued recognition 


9. 66 


of a farmer’s “basic herd” as a capital asset. 


(b) Permit a rollover of farm land and any other 
capital property used by an individual in a farming 
activity (no deemed disposition at death). 


(a) Permit a rollover of property distributed in specie 
by the trustee of an employee’s profit sharing plan to 
a retiring member. 


(b) Do not tax the employee until he ultimately 
disposes of such property, at which time any gain 
should be given capital gains treatment. 


(a) Averaging provisions are inadequate. 


(b) Amounts distributed to a retiring employee 
should be accorded capital gains treatment to the 
extent that they include capital gains realized by the 
trust. 


(c) Property distributed in specie to an employee 
should be permitted a rollover. 


(d) The employee should not be taxed until he 
ultimately disposes of the property, at which time any 
gain should be accorded capital gains treatment. 


BUDGET PROPOSALS 


Introduction of rules for taxing passive income 
deferred from 1973 to 1975 to permit further 
examination of their impact. 


No comment (however these rules will not come into 
force until 1976). 


No comment. 


No comment. 


Senate Recommendations adopted in full. 


(a) Government sees no reason for not treating these 
plans in the same manner as pension plans and 
registered retirement savings plans. 


(b) Government to conduct a general review of the 
taxation of retirement income plans, including 
deferred profit sharing plans. 


(c) Amounts in a deferred profit sharing plan to the 
credit of an employee as of January Ist, 1972 (as 
opposed to amounts vested) are to be eligible for 
averaging under the old section 36 rules. 


(d) An employee who takes advantage of the section 
36 averaging will be able to use the income averaging 
annuity provisions of the Act in respect of other 
income (this deficiency was noted in the Senate 
Committee’s report). 


June 14, 1972 


Banking, Trade and Commerce chest 


6. Departure Tax 


7. Gifts, Bequests and 
Devises to Charities 


8. Mining and Petroleum 
(A) Earned 
Depletion 


SENATE COMMITTEE 
RECOMMENDATIONS 


(a) Minister should have discretion to grant relief in 
respect of a departure caused by illness, by the 
transfer of an employee at the direction of an 
employer, or by any other deserving reason. 


(b) When a taxpayer ceases to be a resident of Canada 
he should be deemed to dispose of all his assets at fair 
market value and should have to pay tax at a fixed 
rate of say 20% on such gains. 


(c) If the taxpayer elects to defer payment of this tax, 
he should not be obliged to pay Canadian tax on his 
world income if he is not in fact resident in Canada in 
the year of actual realization (as the Act presently 
provides). Instead the taxpayer should be subject to 
Canadian tax on taxable capital gains in the same 
manner as other non-residents (ie. only on the gains 
actually realized). 


Where capital property is transferred to a 
charitable organization by way of gift, bequest or 
devise the taxpayer should be considered to have 
disposed of the property at its “cost amount”. 


(a) All Canadian exploration and development 
expenses should qualify to earn depletion, as should 
depreciable mine assets (whether new or used), 
depreciable production equipment and natural gas 
plants, and expenditures on new buildings and 
machinery as well as on expanded buildings and 
machinery. Therefore any expenditure which is 
required to reduce the profit from which depletion 
may be deducted should qualify as an eligible 
expenditure. 


(b) The transitional period to convert from automatic 
depletion to earned depletion should be extended to 
1980, or alternatively, companies should be permitted 
to “bank” eligible expenditures whenever incurred 
after deducting from such “bank” all depletion 
previously allowed. 


BUDGET PROPOSALS 


(a) Mr. Turner has concluded that the departure tax 
tules may be too harsh. He will introduce amendments 
to change the rules so as to permit a taxpayer to pay 
the tax on a deemed realization in six equal annual 
instalments with interest, subject to the provision of 
satisfactory security. Alternatively a taxpayer may 
elect to have any particular capital property treated as 
taxable Canadian property, in which event he will be 
taxed only when the property is disposed of and only 
on the actual gain realized. 


(b) Where a person leaves Canada and has not been 
resident in Canada for more than 36 months over the 
preceding 10 years, any accrued gains on property 
which he owned when he entered Canada will not be 
subject to tax when he leaves. 


(a) Where property is gifted to a charity and is 
suitable for actual use in the charity’s activity, the 
donor may elect to value the property at any amount 
between its cost and its fair market value. 


(b) Any bequest to a charity will be regarded as 
having been made in the taxation year in which the 
taxpayer died, in order to enable the taxpayer to 
deduct the value of the gift from his income in the 
year of death (subject to the normal limit on 
deductible charitable donations). 


The class of expenditures which earn depletion are 
to be extended to include all equipment acquired after 
May 8th, 1972 for the purpose of processing in 
Canada mineral ores after extraction and up to the 
prime metal stage. This will include all processing, 
whether or not related to a new mine or a major 
expansion, as well as custom processing. All income 
from such processing operations will be considered as 
income against which depletion may be claimed and in 
respect of which the 15% provincial abatement will 


apply. 
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Returns of 
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Industry 
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Administration 
and Enforcement 
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SENATE COMMITTEE 
RECOMMENDATIONS 


The recommendations were mainly technical in 
this area, such as a broadening of the definitions of 
“building”, “mining machinery and equipment”, 
“social capital transportation costs” and “major 
expansion of an existing mine”. 


The transfer of Canadian resource properties 
between related companies should be permitted to 
occur without incidence of tax. 


The rollover provisions should be broadened to 
include all situations where the underlying ownership 
remains the same. 


The special tax on dividends paid out of designated 
surplus should be withdrawn. 


Corporations which are members of a qualifying group 
should have the right to elect to file on a consolidated 
return of income basis, or alternatively, a scheme of 
subvention payments similar to that formerly used in 
the U.K. be implemented. 


The completed contract method on fixed sum 
contracts of under two years’ duration should be 
incorporated in the proposed legislation as an accepted 
method to determine a construction business’ taxable 
income for year. 


These organizations should not be required to include 
in their “cumulative deduction account” such portion 
of their taxable income as is set aside in the year as a 
reserve to the extent that such reserve is not available 
for distribution to members. 


(a) A hearing officer should not be an official of the 
Department of National Revenue. 


(b) Taxpayer should be entitled to cross-examine all 
witnesses and to receive a copy of the transcript of all 
evidence. 


(c) Any order excluding from an inquiry the taxpayer 
or his counsel should be subject to immediate review 
by a Judge of the Federal Court. 


(d) If the Minister elects to proceed against a taxpayer 
by way of information or complaint, the Minister 
should not as well be permitted to levy a penalty. 


(e) The saving provision found in section 56(3) of the 
former Act should be introduced into the present Act. 


June 14, 1972 


BUDGET PROPOSALS 


No comment. 


No comment. 


Rollovers to be broadened for persons leaving Canada 
who resided in Canada over a short term only, for 
distributions of property out of an employee’s profit 
sharing plan, and to perfect the spousal trust 
exemption in cases where a spousal trust is required to 
pay death duties. 


No comment. 


No comment. 


No comment. 


No comment. 


NOTE: The amendments to Bill C-259 alleviated this 
problem. 


No Comment. 
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15. Valuation Day 


16. Pulp and Paper 
Industry 


17. Tax-Exempt Non- 
Resident 
Investors 


18. Mining and 
Petroleum 
(non-operators) 


Banking, Trade and Commerce 


SENATE COMMITTEE 
RECOMMENDATIONS 


Property acquired by way of gift, bequest, or devise 
prior to June 18th, 1971 should be deemed to have 
been acquired at an amount equal to its fair market 
value at the date of acquisition for the purpose of 
calculating any taxable capital gain but not for the 
purpose of calculating any allowable capital loss. 


(a) The concept of “earned depreciation” should be 
introduced or, alternatively, additional capital cost 
allowances should be granted. 


(b) Expenditures for the control and abatement of 
pollution should be financed by government grants or 
long term interest-free loans or by special capital cost 
allowances. 


The exemption accorded to tax-exempt non-resident 
persons under the former Income Tax Act should be 
continued in the present Income Tax Act (this area 
pertains to the U.S. teachers group which had a 
pension fund invested in land in Canada.) 


The 25% automatic depletion now allowed to 
non-operators in respect of income derived from a 
royalty or other similar interest in a resource property 
should be continued for royalties received prior to 
1981 in respect of interests which the taxpayer owned 
at June 18th, 1971, or which he was obligated at that 


date to acquire. 


BUDGET PROPOSALS 


Note that this deficiency was rectified prior to the 
enactment of Bill C-259. 


(a) The rate of corporate tax on manufacturing and 
processing profits earned in Canada will be reduced to 
40%. Perhaps this industry would qualify. 


(b) The cost of all machinery and equipment 
purchased after May 8th, 1972 by a taxpayer to be 
used for the purpose of manufacturing or processing 
goods for sale or lease in Canada may be written off in 
two years. This may be of benefit to the pulp and 
paper industry. 


(c) The existing provisions permitting a fast write-off 
of capital expenditures made by manufacturers or 
producers to provide air and water pollution control 
will be extended for one further year. Thus such 
machinery and equipment purchased at any time 
before the end of 1974, and buildings to house 
pollution control equipment which are started before 
the end of 1973, will be eligible for the fast write-off. 
These fast write-off provisions will be broadened to 
cover the cost of buildings, machinery and equipment 
acquired by independent companies providing 
pollution control services. 


Effective January Ist, 1972, the Minister may issue a 
certificate of exemption to any non-resident person 
that meets the requirements of section 212(14)(b) of 
the Act, that is a trust or corporation established or 
incorporated for the principal purpose of administer- 
ing, or providing benefits under, an employees pension 
plan and that throughout the three taxation years 
immediately preceding the taxation year in which its 
application for the certificate was made not less than 
80% of its property was held by it for the purpose of 
providing such benefits. This provision may well 
alleviate the problem faced by the U.S. teachers fund. 


No comment. 
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SENATE COMMITTEE 
RECOMMENDATIONS 


(a) Section 36 averaging should be available in respect 
of the portion of a lump sum payment received in a 
taxation year ending after 1973 out of the pension 
plan or deferred profit sharing plan which the 
taxpayer would have received pursuant to such a plan 
if he had withdrawn therefrom on January Ist, 1972. 


(b) The general and forward averaging provisions of 
the Act should be available in respect of the portion of 
such payments which have been vested after 1971. 


The act should ensure that there is neutrality of tax 
treatment as between non-residents who invest 
directly in Canada and those who choose to vest 
through the media of a non-resident owned investment 
corporation, particularly with respect to the treatment 
of capital gains. 


Corporate dividend income received and arising from 
investments made by a life insurance corporation out 
of its non-segregated funds in shares of corporations 
should be excluded from the allocation of investment 
income formula set forth in the act. 


(a) Special provisions should be introduced to 
alleviate the position of those private corporations 
which cannot take advantage of “refundable tax” by 
reason of any conflicting or inconsistent statutory law 
governing their conduct. 


(b) Special provisions should be introduced to provide 
that in the case of a private general insurance 


corporation, compliance with the investment 
requirements of governing federal or provincial 
legislation should not constitute ‘“‘ineligible 


investments’’. 
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BUDGET PROPOSALS 


Senate Committee recommendations fully imple- 


mented. 


No comment. 


No comment. 


No comment. 
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TAX TREATMENT OF DEFERRED 
PROFIT SHARING PLANS 


Treatment Under Former Income Tax Act 


Under the former Income Tax Act an employee who belonged to 
a deferred profit sharing plan was not taxed currently on any 
amounts which his employer contributed to the plan on his behalf 
nor on the income earned annually by the plan. Instead, the em- 
ployee was subject to tax on the full amount received on his 
withdrawal from the plan minus any portion representing a refund 
of contributions paid by the employee into the plan. The exclusion 
of the employee’s contributions follows from the fact that the 
employee is not permitted a deduction from his income in respect 
of contributions to the plan, but is obliged to make such contribu- 
tions out of tax-paid dollars. 


Accordingly an employee is taxed, upon withdrawals from the 
plan, on his share of the employer’s contributions, his share of all 
income earned by the plan, and his share of any net capital gains of 
the plan. This treatment was acceptable to employees under the 
former Act because of the relatively generous tax averaging pro- 
visions of section 36 in respect of lump sum payments. 


Treatment under New Income Tax Act 
(As amended by May 8th, 1972 Budget) 


Under the new Act, the lump sum distribution from a deferred 
profit sharing plan will continue to be treated as ordinary income 
and the employee will be taxed upon his share of the employer's 
contributions, his share of all income accumulated by the plan and 
upon his share of capital gains both realized by the trust and 
unrealized (in respect of property distributed in specie to the 
employee). 


An employee will be entitled to utilize the tax averaging pro- 
visions equivalent to the former section 36 in respect of any amount 
to which he would of been entitled under a deferred profit sharing 
plan on the assumption that: 


(a) he had withdrawn from the plan on January Ist, 1972; 
(b) there had been no changes in the terms and conditions of 
the plan after June 18th, 1971 and before January 2nd, 
1972; and 

(c) there was no term or condition of the plan limiting, by 
reference to the period of service of a member, the amount 
of any payment or payments that may be made to him in the 
event of his withdrawal from the plan. 


Furthermore, an employee who enjoys the benefit of the fore- 
going averaging provisions will not be precluded thereby from also 


utilizing the forward averaging provisions of section 61 (by pur- 
chasing an income averaging annuity). 


These two concessions, which are contained in the budget of 
May 8th, 1972, were measures which the Honourable E. J. Benson 
had promised to implement. 


Recommendations of the Standing Senate Committee on Banking, 
Trade and Commerce 


In its report tabled November 4th, 1971 the Committee recom- 
mended the following: 


1. that any amount distributed by the trustee of a deferred 
profit sharing trust out of capital gains realized by the trust 
should qualify for capital gains treatment in the employee’s 
hands; 


2. that where property is distributed in specie to an em- 
ployee by the trustee, the trustee should be deemed to have 
disposed of the property for proceeds equal to its ‘“‘cost 
amount’ (as defined) to the trust; 


3. that the employee should be deemed to have acquired the 
property at the “‘cost amount” to the trust; and 


4. that the employee should not be taxed until he ultimately 
disposes of the property, at which time any gain should be 
accorded capital gains treatment. 


In the May 8th, 1972 budget speech, the Honourable J. N. 
Turner stated that he had not yet been persuaded that a lump sum 
payment out of a deferred profit sharing plan should enjoy any 
special treatment. He stated that payments out of such a plan 
should be treated in much the same manner as payments out of 
pension plans and registered retirement savings plans. All three of 
these types of plans have in common the deferral of income tax on 
the contributions to and the income of the plan. (It should be noted 
that Mr. Turner declined to mention that, unlike pension plans and 
registered retirement savings plans, members of deferred profit 
sharing plans enjoy no deduction for contributions made to the 
plans.) Apparently the government considers that the price which 
members of deferred profit sharing plans will have to pay for a 
deferral of tax on both the employer’s contributions and on the 
income earned annually by the fund is that capital gains treatment 
upon distribution must be sacrificed. This appears to ignore that 
employees who receive a lump sum payment out of a deferred profit 
sharing plan in the year of retirement will be subjected at that time 
to a heavy tax cost. 
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